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ANNEX*

VI EWs OF THE HUMAN RI GHTS COVWM TTEE UNDER ARTI CLE 5, PARAGRAPH 4,
OF THE OPTI ONAL PROTOCOL TO THE | NTERNATI ONAL COVENANT
ON CIVIL AND POLI TI CAL RI GHTS
- Sixty-third session -

concer ni ng

Communi cation N° 635/1995**

Subnmitted by: Everton Mrrison(represented by Allen &
Overy, a London law firm

Victim The aut hor
State party: Jamai ca
Date of communi cation: 14 June 1995 (initial subm ssion)

Date of adm ssibility
deci si on: 17 Cctober 1996

The Human Rights Conmittee, established wunder article 28 of the
I nternational Covenant on Civil and Political Rights,

Meeting on 27 July 1998,

Havi ng concluded its consideration of comruni cati on No. 635/1995 subm tted
to the Human Rights Conmittee by Everton Mrrison, under the Optional Protoco
to the International Covenant on Civil and Political R ghts,

Having taken into account all witten informati on nade available to it by
the author of the conmmunication, his counsel and the State party,

Adopts the foll ow ng:

* The follow ng nmenbers of the Comrittee participated in the exam nation
of the present conmunication: M. N suke Ando, M. Prafullachandra N. Bhagwati,
M. Th. Buergenthal, Ms. C. Chanet, Lord Colville, M. Omwan El Shafei, Ms.
El i zabeth Evatt, M. Eckart Klein, M. David Kretzmer, M.Rajsooner Lallah, Ms.
Cecilia Medina Quiroga, M. Fausto Pocar, M. Julio Prado Vallejo, M. Martin
Scheinin, M. Mxwell Yalden and M. Abdallah Zakhi a.

** The text of indidivual opinions by Committee nenmbers N. Ando, P. N
Bhagwati, T. Buergenthal, C. Medina Qiroga and M Yalden is appended to the
present document.
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Views under article 5, paragraph 4, of the Optional Protoco

1. The aut hor of the comunication is Everton Mrrison, a Jamaican citizen,
currently awaiting execution at St. Catherine District Prison, Jamaica. He
clains to be a victim of violations by Jamaica of articles 10 and 14 of the
I nternational Covenant on Civil and Political Rights. He is represented by
counsel

The facts as submitted by the author

2.1 The author was arrested on 30 Decenber 1988, in connection with the nurder,
on 26 December 1988, of one Angella Baugh-Dujon in the Parish of St. Andrew,
Kingston. On 25 July 1990 at the Honme Circuit Court, Kingston, he was convicted
and sentenced to death. The author's appeal to the Jamaican Court of Appeal was
di smi ssed on 20 January 1992, and his petition for special |eave to appeal to
the Judicial Conmittee of the Privy Council was dismssed on 25 May 1995
Counsel submits that all donestic renedies have been exhausted for purposes of
article 5, paragraph 2(b), of the Optional Protocol

2.2 The case for the prosecution was that on the evening of 26 Decenber 1988,
the author, acting in joint enterprise with a man referred to as "Jacko", shot
Angel | a Baugh-Dujon twice as a result of which she died. Her sem -nude body was
found a short distance fromher car in the Parish of St. Andrew in Kingston. The
prosecution's case was based on circunstantial evidence. There were no
eyewi t nesses to the incident.

2.3 At trial, the author's girlfriend named Plumrer testified that she and the
author had a child together, had |lived together for five years, and were |iving
together in her parents' house in Gordon Town, Kingston, in Decenber 1988

Plumrer testified that at about 5 p.m on 26 Decenber 1988 she was at honme when
a friend of the author nanmed "Jacko" arrived, followed at about 6 p.m by the
author. Plummer stated that the two nmen |left together and returned at about 8
p. m, whereupon the author took a black plastic bag fromunderneath the bed, and
the two nmen |left again, returning after about 1 a.m Plumer stated that when
she saw the author, he was wearing only his briefs. She clainms that he told her
that if anybody asked if he had slept there she nmust say yes. She stated that
she heard the author outside, washing his clothes, although she did not see
this. She also stated that "Jacko" was inside the house. Plumer alleged that
when she got up at 8 a.m on the norning of 27 Decenber 1988, both nen had left
the house, and that she found the brown trousers the author had been wearing the
ni ght before in a bucket of water and that they had bl ood stains on them She
claimed that on the norning of 30 Decenber 1988 both she and the author were at
home and were woken up by the sound of police dogs. The author is alleged to
have told her to "tell Lloyd Brown to give nme one thousand dollars” and "the
guns are in the plastic bags on the hill". The author was taken away by the
police that nmorning. Plumrer stated that LIoyd Brown was not "Jacko"

2.4 Plumrer testified that on 7 January 1989 the police visited her in order
to search the house and back garden. In cross-exam nation she accepted that she
had been taken to Constant Spring Police Station on 31 Decenber 1988, that she
had given a statenent on that date to M. Dwyer, and that the same day she was
taken to Matilda's Corner Police Station where she was detained for three weeks.

2.5 Another w tness, Adol phus WIllians, testified that in Decenber 1988 he was
living with Plumrer's nei ghbour, and that on the night of 26 Decenber 1988 at
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about mdnight, two nen, one of whom he recogni zed as the author, approached his
house. WIllians clainmed that the author stated that if WIIlianms were to hear
anyt hing the next norning he nust not tell anyone that he had seen the author
"for is trouble". WIllianms alleged that the author had sonmething in his hand
that was covered by a rag

2.6 The investigating officer Detective Superintendent Dwer, testified that
the author was brought to his office and questioned about the nurder on
6 January 1989, and that following a caution the author admtted to being at the
scene of the nurder. He inplicated "Jacko", told Dwer that he had the guns used
in the crine, and told Dmwer to ask Plumrer, as she knew where they were. Dwyer
stated that on 7 January 1989 he and other officers went to Plumer's house, and
that she directed themto a place in the back yard, where Dwer seized a bl ack
pl astic bag containing two firearnmns.

2.7 Oher prosecution evidence included the testinony of Assistant Comm ssioner
Way, who stated that on the basis of tests conducted on the firearnms recovered
fromthe author's garden, both "could have been fired on the 27 day" of Decenber
1988, and that the bullets recovered fromthe scene had been fired from said
firearms. Also, a witness testified as to the victims identity, and a
pat hol ogi st gave evidence as to the two gun shot wounds to the body.

2.8 The author made an unsworn statenent from the dock. He stated that on 26
Decenber 1988 he was at home. He alleged that he did not tell Dwyer about any
gun and that Plunmer's evidence had been coerced by the police. He further
clainmed that he did not have a conversation with Adol phus WIlIlianms and he had
never had any argument with him H's defence was one of alibi. There were no
wi t nesses called for the defence.

3.1 On 30 June 1995, counsel for the author submitted a further comunication
concerning the author's trial and conviction for another nurder, on 28 Cctober
1988, of one Joseph Hunter. The author was infornmed of this nmurder on 17 January
1989, after he had been already arrested for the nurder of Angella Baugh-Duj on,
following the discovery of Hunter's gun in the author's garden

3.2 On 24 July 1991, the author was convicted for the nurder of M. Hunter. Hi's
appeal was upheld by the Court of Appeal on 15 February 1993 and a retrial was
ordered. This retrial resulted in a conviction for capital nurder on
29 Septenber 1993. The author's appeal was dism ssed by the Court of Appeal on
18 July 1994, and his petition for special |eave to appeal to the Privy Counci
was rejected on 25 May 1995.

3.3 At trial, the case for the prosecution was that on 28 October 1988, Joseph
Hunter and Doreen MLean sat in a Vol kswagen on H Il Road at St. Andres. Two
men, one of themthe author, approached the car, shot Hunter and killed him The
prosecution relied entirely on circunstantial evidence.

3.4 MlLean testified that she was with Hunter that evening around 7 p.m, when
she heard a mal e voice say "don't nmove", coming fromthe driver's side of the
car, where Hunter was seated. Hunter seized a revolver and started firing
McLean heard an expl osion, and realized Hunter was hurt. Hearing footsteps, she
sl i pped out of the van and hid under it. She could see nothing from her hiding
pl ace but heard two male voices, one saying "You get the gun, you find the
gun?", the other answering "Yes". After five mnutes, she got out from under the
van. Hunter was bl eeding and did not speak to her
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3.5 The author's girlfriend Pl umer again gave evidence that, on
7 January 1989, she showed the police the location of a black plastic bag in
whi ch two guns were found. She testified that the author had told her where to
find them She said that the guns, which according to her were in the author's
possessi on since Septenber, were previously kept under her bed, and that she had
seen hi m rubbi ng one of the guns, to file off the nunber.

3.6 The police testified that one of the guns found in the author's garden bore
the same serial nunmber as Hunter's licensed gun. The ballistic expert gave
evidence that two bullets found at the scene of the killing had come fromthe
ot her gun found in the author's garden

3.7 The author gave sworn evidence, stating that he knew nothing of the
of fense, that he had been at Plumer's house all day on 28 October 1988

assisting worknen in fixing the roof of the house. He said that the rel ationship
bet ween him and Plumer was not a good one and that she was telling lies. No
Wi t nesses were called on his behal f.

The conpl ai nt

4.1 As regards the arrest and trial for the nurder of Angella Baugh-Dujon, the
author clainms that he was detained for three or four weeks w thout being
charged, and alleges that this constitutes a violation of article 14, paragraph
3(a).

4.2 The author clainms that he was beaten and verbally abused by two police
officers, including a prosecution w tness, after being taken into custody. The
aut hor conplained to his solicitor, who did not take the matter further

4.3 The author submits that he spent approxinmately one year and seven nonths
in prison before trial, and that this constitutes a violation of article 14,
par agr aph 3(c).

4.4 The author also alleges that he was "roughed up" by the legal aid | awer
assigned to his case, who also cursed during his neetings with the author, and
who did not acconmpdate the author's request to visit the scene of the crine.
The author clainms that he was only able to see his lawer during the tria
proceedi ngs since the latter refused to grant private neetings to discuss the
case. Also, the lawer did not challenge the ballistic evidence, nor the
credibility of the main prosecution wi tness. As such, the author alleges that
the defence case was not put by his | awer, who also did not make enough of an
effort in raising a defence. The author also alleges that no defence was raised
by the | awyer on appeal. The above is said to constitute a breach of article 14,
par agraph 3(b) and (d).

4.5 The author clainms further that the guarantee of a fair trial has been
viol ated by the inadequacy of the trial judge's direction to the jury. The trial
judge stated that both participants in a joint enterprise are liable "even if
unusual consequences arise fromthe execution of the agreed joint enterprise"

The author alleges that the trial judge fundanentally erred in not nentioning
the nmental elenment required in joint enterprise, i.e. that where one of the
partici pants goes beyond what has been tacitly agreed as part of the comon
enterprise, the other participants are not liable for the consequences of that
unaut horized act. Counsel for the author states that in the absence of the
prosecution establishing that the author had fired the gun or that there was a
joint enterprise to commt an offence that may result in grievous bodily harm
being inflicted on another, it is inpossible to say whether the jury would have
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convicted if directed properly. Furthernmore, the author clains that the tria
judge fundanentally erred in directing the jury that it was "safer and better”
to convict on the basis of circunstantial evidence. Counsel also clainms that the
trial judge's direction on alibi evidence was fundamentally flawed since, by
saying the author did not have to prove anything although he may attenpt to do
so, the judge gave the inpression that the author had a duty to discharge. Nor
did the trial judge direct the jury as to the standard of proof to be satisfied
by the prosecution in proving that the alibi, once raised, is false.

4.6 The author also clainms that due to the general prison conditions, and due
to the limted nedical attention he has received despite his asthmatic
condition, he is the victimof a breach of article 10.

4.7 1t is stated that the case has not been submitted to another procedure of
i nternational investigation or settlement.

5.1 As regards the arrest and trial concerning the nmurder of M. Hunter, the
aut hor states that, although he was informed by police officers that the weapons
found in the grounds of his home connected himto the death of M. Hunter, he
was not actually charged with nmurder until appearing before the Gun Court. The
author clains that this was in violation of article 14, paragraph 3(a).

5.2 The author further states that he was ill-treated after his arrest, and
that he was threatened by the investigating police officers that he would be
killed if he did not admt to M. Hunter's nmurder.

5.3 The author enphasizes that it took approximately two and a half years
before the original trial against him began, in violation of article 14,
par agr aph 3(c).

5.4 As regards his defence | awer, the author states that he found it difficult
to give himinstructions, since he was clearly not interested, as denonstrated
by his aggressive manner. Mdreover, his |awer had already |left the Court when
the verdict was passed and did not contact the author follow ng his conviction.
The author therefore contends that he was not in a position to adequately
prepare his defence, in violation of article 14, paragraph 3(b).

5.5 The author also states that, after the Court of Appeal ordered a retrial

he objected to being represented by the sane | awer who had represented him at
the original trial, since he felt that the handling of the case by this | awer
had led to his conviction. However, his objection was overruled by the Court.

5.6 The author further states that at the beginning of the retrial, he told the
Court through his | awer that he was not in a position to start the trial, but
the trial judge overruled his request. It appears fromthe trial transcript that
the judge was infornmed that the author had been exam ned by a nedi cal doctor
who had declared himfit for trial, but that the author disagreed.

5.7 The author clains that article 14, paragraph 3(d), was violated in his
case, since he only nmet his lawer at the trial, his lawer did not show himthe
prosecution statenents, failed to challenge the credibility of the main
prosecution witness Plunmer, who was living with a policeman at the tine of the
trial, and failed to contact the author's only w tness who could have testified
that Plumrer did not point out where the guns were hidden as she cl ai ned.
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5.8 The author also alleges that the judge did not properly instruct the jury
with regard to the different factual situations that would arise from the
evi dence, the issue of recent possession, the value of circunstantial evidence,
the evidential value of lies told by an accused, and the defence of alibi.
According to the author, this amunts to a violation of article 14 in general.

State party's subm ssions and counsel's conments

6.1 By subm ssion of 22 August 1995, the State party addresses the author's
communi cation concerning his arrest and trial for the nurder of Angella Baugh-
Dujon, and states that it will investigate the author's allegation that he was
ill-treated upon his arrest in December 1988.

6.2 As regards the author's claimthat he was not charged until three to four
weeks after his detention, the State party prom ses to investigate, although it
will be difficult because seven years have passed since. Mreover, the State
party points out that the right to be promptly inforned of the charges is also
protected by section 20(6)(a) of the Constitution and that the nost appropriate
pl ace to raise this issue would have been at trial, which the author failed to
do.

6.3 The State party further contends that a period of one year and seven nonths
before bringing the author to trial does not constitute unreasonable delay,
since the prelimnary inquiry was held during this period.

6.4 As regards the conduct of the author's counsel at trial, the State party
submits that once it has provided conpetent counsel for indigent prisoners it
is not responsible for the manner in which counsel conducts the case.
Furthernmore, the State party points to inconsistencies in the author's
al | egations, since at one point he says that he saw his counsel before the
trial, whereas at another point he states that he only saw his counsel during
the trial.

6.5 As regards the author's allegations relating to the judge's instructions
to the jury, the State party refers to the Cormittee's jurisprudence that it is
not for the Conmmittee to review them wunless the instructions were clearly
arbitrary or anounted to a denial of justice or the judge otherw se violated his
obligation of inmpartiality. The State party notes that there is nothing in this
case which would justify an exception fromthis principle.

6.6 Finally, the State party informs the Conmittee that according to the
records of the Court of Appeal, the author's offence with regard to the nurder
of Angel |l a Baugh-Duj on was cl assified as non-capital nurder.

6.7 As regards the author's claim that he is not properly treated for his
asthma while in prison, the State party contests that this constitutes a
violation of article 10 of the Covenant. It states that due to | ack of resources
in the correctional system nmedication is not always available. If it is, it is
given to the author. The State party points out that the fact that the author
can procure nedication elsewhere w thout interference indicates that the
difficulty is a regrettable result of |ack of resources rather than a deliberate
attenpt to ill-treat the author.

7. In a second submission, the State party addresses the author's
conmuni cation with respect to the conviction for the nurder of M. Hunter. The
State party notes that the allegations in the two cases are alnost identical and
refers therefore to its first submission. As regards the author's allegation
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that he was not informed of the charges agai nst hi mconcerning the nmurder of M.
Hunter, the State party notes that the tinme period of not having been informed
is different fromthe first case, but that the same principle applies.

8.1 In her comments on the State party's subm ssion, counsel submts that the
fact that the issue of the delay in charging the author was not raised at the
prelimnary inquiry or at trial is another illustration of the inadequacy of the
aut hor's defence.

8.2 Counsel clarifies that the author did see his counsel before the trial, and
that his allegations that he only saw his counsel during the trial relate to the
fact that, although he asked for tinme with his counsel, counsel did not grant
hima private nmeeting but only saw him at the hearings.

8.3 Counsel submits that the author's allegations in respect of the judge's
i nstructions amobunt to clear evidence that the judge was arbitrary, denied the
aut hor justice and violated the obligation of inmpartiality. As a result, the
jury was never able to consider matters of |aw which were of fundamental
i nportance in the case

9.1 Counsel specifies that the author was actually never charged with the
murder of M. Hunter, but sinmply told at the prelimnary hearing that he had
been charged with this murder.

9.2 Counsel submits that the misdirections by the trial judge in the tria
concerning the murder of M. Hunter were so fundanental that they clearly
amounted to a denial of justice.

The Commttee's adm ssibility decision

10. At its 58th session, the Commttee considered the admissibility of the
conmuni cati on.

11.1 As regards the author's claimrelating to his arrest and trial for the
mur der of Angella Baugh-Dujon, the Commttee ascertained, as required under
article 5, paragraph 2(a), of the Optional Protocol, that the same matter was
not being exam ned under another procedure of international investigation or
settl enent.

11.2 The Conmittee noted that the State party had not objected to the
adm ssibility of the comrunication for failure to exhaust donestic renedies. In
the circunstances, the Conmittee considered that it was not precluded by article
5, paragraph 2(b), of the Optional Protocol fromexam ning the clainms on their
merits.

11.3 The Committee noted that part of the author's allegations related to the
eval uation of evidence, to the instructions given by the judge to the jury and
to the conduct of the trial. The Comrittee referred to its prior jurisprudence
and reiterated that it was generally for the appellate courts of States parties
to the Covenant to evaluate facts and evidence in a particular case. Simlarly,
it was not for the Committee to review specific instructions to the jury by the
trial judge, unless it could be ascertained that the instructions to the jury
were clearly arbitrary or anounted to a denial of justice. The material before
the Conmittee did not show that the trial judge's instructions or the conduct
of the trial suffered from such defects. Accordingly, this part of the
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communi cati on was inadm ssible as inconpatible with the provisions of the
Covenant, pursuant to article 3 of the Optional Protocol

11.4 As regards the author's allegation with respect to the conduct of the
defence by his legal aid |l awer, the Comrittee recalled its jurisprudence! that
the State party could not be held accountable for alleged errors made by a
defence |l awyer, unless it was or should have been manifest to the judge that the
| awyer's behaviour was inconpatible with the interests of justice. In the
i nstant case, nothing in the file showed that this was so and therefore this
part of the communication was inadm ssible under article 2 of the Optiona
Pr ot ocol

11.5 The Committee noted the State party's undertaking to investigate the
author's complaint that he was ill-treated by police officers upon arrest after
bei ng taken into custody, as well as his claimthat he was not informed pronptly
of the charges against him The Conmittee considered that these clains mght
rai se issues under articles 7 and 10, and articles 9, paragraph 2, and 14,
par agraph 3(a), respectively, which needed to be considered on the nerits.

11.6 The Committee noted the State party's statenent that the del ay between the
author's arrest and the beginning of the trials against himwas not unduly | ong,
since the prelimnary inquiry was held during this period. The Committee
consi dered however that the question of whether or not the delay was in
violation of articles 9, paragraph 3, and 14, paragraph 3(c), was a matter to
be considered on the nmerits. It invited the State party to provide nmore precise
information as to the investigations carried out during the period between
arrest and the prelimnary enquiry and to informthe Committee of the exact
dates of the prelimnary hearings.

12.1 As regards the author's claimrelating to his arrest and trial for the
murder of M. Hunter, the Comm ttee ascertained, as required under article 5
par agraph 2(a), of the Optional Protocol, that the same matter was not being
exam ned under anot her procedure of international investigation or settlement.

12.2 The Committee noted that the State party had not objected to the
adm ssibility of the comrunication for failure to exhaust donestic renedies. In
the circunstances, the Commttee considered that it was not precluded by article
5, paragraph 2(b), of the Optional Protocol from exam ning the clainms on their
merits.

12.3 he Committee noted that part of the author's allegations related to the
eval uation of evidence, to the instructions given by the judge to the jury and
to the conduct of the trial. The Comrittee referred to its prior jurisprudence
and reiterated that it was generally for the appellate courts of States parties
to the Covenant to evaluate facts and evidence in a particular case. Simlarly,
it was not for the Committee to review specific instructions to the jury by the
trial judge, unless it could be ascertained that the instructions to the jury
were clearly arbitrary or anounted to a denial of justice. The material before
the Conmittee did not show that the trial judge's instructions or the conduct
of the trial suffered from such defects. In particular in respect to the
author's condition to stand trial, the Commttee noted that the judge based his
deci sion on a nedical exam nation of the author, and his denial of the author's

tSee deci sion decl ari ng comuni cati on No. 536/1993 i nadm ssi bl e,
CCPR/ C/ 53/ D/ 536/ 1993 - paragraph 6. 3.
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request thus could not be said to have been arbitrary. Accordingly, this part
of the conmunication was inadm ssible as inconpatible with the provisions of the
Covenant, pursuant to article 3 of the Optional Protocol

12.4 The Committee considered that the author's claimthat the police officers
threatened to kill himshould he not confess to M. Hunter's nurder m ght raise
an issue under articles 7 and 14, paragraph 3(g), of the Covenant which needed
to be considered on the merits.

12.5 As regards the author's claimthat he was never actually charged with the
murder of M. Hunter, but told at the prelimnary enquiry that he had been
charged, the Conmittee considered that this mght raise an issue under
article 9, paragraph 2, of the Covenant which needed to be considered on the
merits.

12.6 The Committee noted the State party's statenent that the del ay between the
author's arrest and the beginning of the trial against himwas not unduly | ong,
since the prelimnary inquiry was held during this period. The Committee
consi dered however that the question whether or not the delay was in violation
of articles 9, paragraph 3, and 14, paragraph 3(c), was a nmatter to be
considered on the merits. It invited the State party to provide nore precise
information as to the investigations carried out during the period between
arrest and trial and the prelimnary hearings held.

12.7 The author clainmed that he had objected to being represented at the
retrial by the sanme | awyer who represented himat the first trial for the nurder
of M. Hunter because of alleged errors made by this lawer, but that this
obj ection was overrul ed by the Court. The Comm ttee considered that this claim
m ght raise an issue under article 14, paragraph 3(d), of the Covenant which
needed to be exam ned on the nerits. The Comittee invited counsel to present
nore precise information concerning this claim in particular when the objection
was nmade, before which Court, and on what basis it was rejected.

13. The Conmittee further considered that the question whether the
circunstances of the author's detention, as aggravated by his asthmatic
condition, constituted a violation of article 10, paragraph 1, should be
considered on the nerits.

14. Accordingly, on 17 Cctober 1996, the Human Ri ghts Committee decided that
t he communi cati on was adm ssi bl e:

- as regards the author's arrest and trial for the nurder of Angella Baugh-
Dujon, insofar as it relates to the author's alleged ill-treatnent upon and
following his arrest, the alleged delay in charging himand the all eged del ay
in bringing himto trial

- as regards the author's arrest and trial for the nurder of M. Hunter,
insofar as it relates to the alleged threats frompolice officers to kill him
the alleged failure to charge him the alleged delay in bringing himto tria
and the author's objection to being represented by his awer at the retrial

- insofar as it relates to the author's conditions of detention

State party's subm ssions on the nerits and counsel's comments thereon
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15.1 By notes of 20 March and 18 April 1997, the State party replies to the
Conmittee's decision on admissibility. It inforns the Commttee that its
i nvestigati ons have not found any evidence in support of the allegation that the
aut hor was verbally abused and beaten by police officers after having been taken
into custody. The State party further notes that these allegati ons were not nade
either at the prelimnary inquiry or the trial. In conclusion, the State party
denies that the ill-treatment ever took place.

15.2 The State party also submts that its investigations have found no
evi dence to substantiate the author's claimthat he was not charged until four
weeks after his arrest, and concludes that there has been no violation of the
Covenant .

15.3 The State party reiterates its view that a delay of one year and seven
nont hs between arrest and trial does not constitute undue delay within the
meani ng of the Covenant. It states that the fact that a prelimnary hearing was
held during this time neans that the crimnal trial process had begun and
therefore there was no breach of the Covenant.

16.4 In respect of the Hunter nurder charge, the State party submts that
i nvestigations have yielded no proof in support of the allegation that police
officers threatened to kill him

16.5 Further, the State party notes that it is clear fromthe author's own
statenents that he was inforned that he had been detained in connection with M.
Hunter's nmurder and that evidence had been found at his home to connect himto
the crinme. The author's claimthat he was not charged until he appeared in Gun
court therefore nmust relate to the formal arraignment. The Mnistry denies that
there was a breach of the Covenant.

16.6 In respect of the delay between arrest and trial, the State party refers
to its observations above.

16.7 In respect of the allegation that the author's request for a new counse
was rejected, the State party states that it would need nore information from
the author in order to comment on the allegation. It notes that the tria
transcri pt does not show that the author objected to being represented by the
same counsel

17.1 In his conments on the State party's subm ssion, counsel notes that the
State party does not give details about its investigations into the author's
conpl aint that he was beaten by the police upon arrest and that its results are
t hus not persuasive. The author wi shed to make a conplaint, but did not know how
and thought it would be too difficult.

17.2 In an affidavit given by the author on 9 Septenber 1997, the author
affirms that he was beaten in Decenber 1988 by two police officers, whom he
mentions by name, in Constant Spring Police Station. As a consequence, he
suffered swellings to his head and bruising to his ribs and shoul ders. He did
not receive any nmedical treatment and the injuries took three weeks to heal

17.3 Wth regard to the author's claimthat he was not charged until four weeks
after his arrest, counsel notes that the State party has offered no evidence to
refute this claim

17.4 Wth regard to the delay in bringing the author to trial, counsel notes
that the State party has not furnished the precise informati on requested by the
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Conmittee in its decision on admssibility. In the light of this failure,
counsel argues that the State party has not been able to justify the delay. Wth
regard to the State party's argunent that the crimnal trial process had started
with the prelimnary enquiry and that thus no violation occurred, counsel notes
that such an interpretation is open to abuse in that an early prelimnary
hearing could be heard and then the trial delayed for an indefinite tine
t hereafter.

18.1 In his affidavit of 9 Septenmber 1997, the author states that during the
initial interrogation by the police, he was told that if he refused to cooperate
by admitting to the murder of M. Hunter he would be taken away and killed
Later, he was infornmed that he woul d be taken outside, forced to run and then
shot as an escapee if he did not cooperate. In this regard, counsel refers to
his remarks reflected in paragraph 17.1 above.

18.2 Wth regard to the author's claim that he was not charged with M.
Hunter's murder until his appearance in Gun court, counsel notes that even if
the author was inforned of the information linking himto the nurder of M.
Hunter, this is not the sane as actually charging the author with the nurder.
In the absence of evidence that the author was indeed charged, counsel argues
that there has been a violation of article 9 of the Covenant.

18.3 Counsel notes that the delay between the author's arrest and his first
trial in the nmurder of M. Hunter was thirty nmonths. Counsel refers to its
conments in paragraph 16.5 above, and submits that such a delay is in violation
of articles 9(3) and 14(3)(c).

18.4 Counsel acknow edges that the trial transcript does not reflect that the
aut hor objected to being represented by the | awer who had represented him at
the first trial, but submts that the transcript does not record everything said
in Court. Counsel submits that the author's objection was made on 27 Septenber
1993, and that in reply to his objection the trial judge stated that the |awer
did not get paid nuch to defend | egal aid cases, so the author had to go on with
him Counsel also refers to pages 2 to 5 of the trial transcript fromwhich it
transpires that the author refused to plea, and argues that this was because he
tried to conmmunicate with the judge that he did not want to be represented by
his | awyer.

18.5 In his affidavit of 9 Septenmber 1997, the author explains that because
of his unpleasant experiences with his |lawer, he protested strongly, but that
the judge told himthat he had to go on with him He states that he does not
know why this conversation is not reflected in the trial transcript. According
to the author, when he objected again, the judge did not allow himto speak, but
told himto speak to his | awyer.

19.1 Wth regard to the conditions of detention, the author states that the
bl ock in which he is detained was searched on 5 March 1997. He was ordered to
conme out of his cell and beaten. His possessions were burned. He conplained to
the superintendent, but apparently nothing was done about it. The author also
claims that one warder took $1,600 away from him and he was told it was
confiscated. It is submitted that the author was |ocked up in his cell on 12
August 1997 without food or water for the whole day, and was allegedly
t hreat ened when he asked for sonme water

19.2 Counsel submits that the author has suffered eye problens caused by the
darkness in his cell. He attended the eye clinic in Kingston on 25 May 1994, but
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did not receive a prescription apparently until one year |ater. The gl asses he
then received proved too strong for him Requests for a re-exam nation were
del ayed, and when other gl asses were finally obtained, they were destroyed in
the incident on 5 March 1997.

| ssues and proceedi ngs before the Comrmittee

20. The Human Rights Conmittee has considered the present comunication in the
light of all the information nmade available to it by the parties, as provided
in article 5, paragraph 1, of the Optional Protocol

Clains relating to the charge for the nurder of Baugh-Dujon

21.1 Wth respect to the author's claimthat he was beaten by police officers
in Decenber 1988, after his arrest, the Cormittee notes that the officers named
by the author as being responsible for the beatings, gave evidence at the trial
agai nst him At no point during the cross-exam nation of these w tnesses, did
counsel for the author put the claimto themthat they had beaten the author
Nor did the author nention the beatings in his unsworn statement at the trial
In the circunmstances, the Cormittee finds that the author's claimthat he was
beaten by the police officers upon his arrest is unsubstanti ated.

21.2 The author has alleged that he was not informed of the charges agai nst him
until three or four weeks after his arrest. The Conmittee notes that the State
party has replied that there is no evidence in substantiation of the conplaint.
The Committee finds that this general refutation by the State party is not
sufficient to disprove the author's claim In the absence of any specific
information fromthe State party on which date the author was charged with the
of fence, the Commttee considers that the author's allegation is substanti ated.
The Committee finds that a delay of three or four weeks in charging the author
isin violation of article 9, paragraphs 2 and 3, of the Covenant.

21.3 The Committee notes that the author was arrested on 30 Decenber 1988 and
that the trial against himbegan on 23 July 1990, a year and a half later. The
Committee finds that such a delay in bringing an accused to trial is a matter
of concern, but is of the opinion that it does not ampunt to a violation of
articles 9, paragraph 3, since he was detained on a nurder charge, and 14,
paragraph 3(c), because the prelimnary enquiry took place during that period.

Clains relating to the charge for the murder of Hunter

22.1 Wth respect to the author's claim that he was threatened by police
officers if he were not to admit to the murder of M. Hunter, the Conmttee
notes that the officers named by the author as being responsible for the
threats, gave evidence at the trial against him At no point during the cross-
exam nati on of these witnesses, did counsel for the author put the claimto them
that they had threatened the author. Nor did the author give evidence to this
effect at the trial. In the circunstances, the Commttee finds that the author's
claimthat he was threatened by the police officers is unsubstanti ated.

22.2 The Committee notes that the author's claim that he was not formally
charged with the nurder of M. Hunter until he appeared before the Gun Court is
unchal |l enged by the State party. The Committee regrets that the State party has
failed to provide the date of the hearing before the Gun Court. In the
ci rcunstances, the Commttee considers that the State party has failed to
provi de sufficient information which would show that the author was pronptly
charged and brought before a judge or judicial officer in relation to the Hunter
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mur der charge. The facts before the Conmttee thus reveal a violation of article
9, paragraphs 2 and 3, of the Covenant.

22.3 When the author was first infornmed of the charges agai nst hi m concerning
the nurder of M. Hunter, he was in detention in connection with the nurder of
Ms. Baugh-Duj on. He was subsequently convicted of this |later nurder, before his
trial in the Hunter case began. As the author was |awfully being detained in
the Baugh-Dujon case, he had no right to be released in the Hunter case
Article 9 was therefore not violated. However, the trial in the Hunter case did
not take place for two and a half years after he was first charged with the
Hunter nurder. 1In the absence of an explanation by the State party for this
delay, the Committee finds that the delay anmounted to a violation of the
author’s right under article 14, paragraph 3 (c) of the Covenant, to be tried
wi t hout undue del ay.

22.4 Wth regard to the author's claimthat he objected to being represented
by the sanme defence counsel at the beginning of the retrial in the Hunter
murder, the Conmittee notes that in the absence of any witten record of such
protest, the facts before it do not substantiate a violation of article 14 of
t he Covenant.

Circunst ances of detention

23.1 The Conmittee notes that the author has not provided any further
information in respect to his initial conplaint that the prison conditions
affected his asthma. The Conmittee therefore finds no violation in this respect.

23.2 In recent subm ssions, the author has clainmed that his deteriorating
eyesi ght has not been properly treated. However, the Commttee finds that he has
not substantiated that the difficulties in obtaining proper treatment amount to
a violation of article 10, paragraph 1, of the Covenant.

23.3 The author has also referred to two specific incidents, on 5 March and 12

August 1997, during which he clainms he was ill-treated by the warders and on one
occasion, all his belongings were destroyed. The State party has not replied to
these allegations, although it had an opportunity to do so. 1In the

circunstances, the Comrittee concludes that the author was subjected to
treatnment in violation of articles 7 and 10, paragraph 1, of the Covenant.

Concl usi on

24. The Human Rights Committee, acting under article 5, paragraph 4, of the
Optional Protocol to the International Covenant on Civil and Political Rights,
is of the view that the facts before it disclose violations of articles 7, 9,
par agraphs 2 and 3, 10 and 14, paragraph 3 (c), of the Covenant.

25. Under article 2, paragraph 3(a), of the Covenant, the State party is under
the obligation to provide Everton Mrrison with an effective renmedy, including
conpensation and commutati on. The State party is under an obligation to ensure
that simlar violations do not occur in the future.

26. On becomng a State party to the Optional Protocol, Jamaica recogni zed the
conpetence of the Comrittee to deternm ne whether there has been a violation of
the Covenant or not. This case was subm tted for consideration before Janaica's
denunci ation of the Optional Protocol becane effective on 23 January 1998; in
accordance with article 12(2) of the Optional Protocol it continues to be
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subject to the application of the Optional Protocol. Pursuant to article 2 of
the Covenant, the State party has undertaken to ensure to all individuals within
its territory and subject to its jurisdiction the rights recognized in the
Covenant and to provide an effective and enforceable renedy in case a violation
has been established. The Conmittee wi shes to receive from the State party,
within 90 days, information about the neasures taken to give effect to the
Conmittee's Views.
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| ndi vi dual opinion by Ms. Cecilia Mdina Quiroga (dissenting)

1. | regret to dissent fromthe majority decision wth regard to paragraphs
21.3 and 22.3 of these Views.

2. I n paragraph 21.3 the Committee finds that a delay of a year and half to
bring an accused to trial for the nurder of Baugh-Dujon is a matter of concern
but does not anount to a violation of article 9, paragraph 3. In nmy opinion, if
a delay is a matter of concern, the Conmittee cannot conclude that there is no
violation unless the State has given an expl anati on about the reasons for the
delay. This was the Comrittee's position when deciding on the admi ssibility of
the conplaint, since it stated that the question of the delay should be
considered on the nerits and invited the State party "to provide nore precise
information as to the investigations carried out during the period between
arrest and the prelimnary inquiry and to informthe Committee of the exact
dates of the prelimnary hearings" (para 11.6). The State responded to this
invitation by repeating the explanation given at the admssibility stage, nanely
that "the fact that a prelimnary hearing was held during this time neans that
the crimnal trial process had begun" (paras 6.3 and 15.3). In ny opinion, given
this answer, there is no other possibility than finding that the State viol ated
article 9.3 for not having brought the conplainant to trial for the nurder of
Baugh- Duj on wi t hout undue del ay.

3. In paragraph 22.3 the Committee finds that there is no violation of
article 9.3 with respect to the alleged undue delay in bringing the conplai nant
to trial for the nurder of Hunter, because "[a]s the author was [awfully being
detained in the Baugh Dujon case, he had no right to be released in the Hunter
case". | cannot agree with this conclusion. In the first place, | am of the
opi ni on that each detention has to conply with, and be examined in, the |ight
of article 9.3. In the instant case, the Commttee shoul d have exam ned whet her
the State could either have rel eased the conpl ai nant or have submitted himto
trial sooner, since that is the alternative which article 9.3 offers, instead
of considering that as the conplainant was already in |lawful detention there
was no point in exam ning the possible violation of article 9.3. Secondly, even
if the Cormittee considered that exam ning the situation of the conplainant as
to his detention for the nurder of Hunter would anount to an acadeni c exerci se,
| think it was the Committee's duty to carry out this exercise, if only to send
the appropriate message to all States parties to the Covenant as to the
i ndependent character of each detention for the purposes of article 9.3.
Furthernore, exam nation of the delay to bring the conplainant to trial for the
murder of Hunter brings me to the conclusion that, again in this regard, there
is a violation of article 9.3, because there is no reasonabl e explanation for
the long delay during which the conplai nant was kept in detention and without
trial. | do not dissent fromthe conclusion reached by the Committee in this
par agraph that a violation of article 14, paragraph 3 (c) has al so occurred.

Cecilia Medina Quiroga (signed)

[done in English]
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Di ssenting opinion by M. Justice P.N. Bhagwati, co-signed by M. N suke
Ando, M. Th. Buergenthal and M. Mxwell Yal den

W have gone through the majority opinion of the Human Rights Committee in
the case of Everton Mrrison v. Janamica. W agree with the view expressed in the
mej ority opinion, save and except in regard to violation of Article 14,
par agraph 3(c) of the Covenant.

The mpjority menbers have taken the view that there was undue delay in
bringing the author to trial after he was charged and that this delay
constituted a violation of the author’s right under Article 14, paragraph 3(c)
of the Covenant. When the author was first charged for the nmurder of Hunter, he
was in detention in connection with the nurder of Ms. Baugh-Dujon. Since the
author was |lawfully detained in connection with the nmurder of M. Baugh- Dujon,
he had no right to be released in Hunter’s case and there was accordingly no
violation of Article 9, paragraph 3 of the Covenant. He was then tried and
convi cted of the nurder of Ms. Baugh-Dujon on 25 July 1990 and consequently his
detention continued. It is true that there was a delay of two and a half years
between the date the author was charged for the nmurder of Hunter on 17 January
1989 and the date, namely 24 July 1991, when he was brought to trial and
convicted of the nmurder of Hunter. But it nust be renenbered that during this
period he was tried and convicted for the nurder of M. Baugh-Dujon on 25 July
1990 and there was therefore effectively only a delay of 12 nonths before he was
brought to trial and convicted for the nurder of Hunter on 24 July 1991. The
delay in bringing the author to trial for the nurder of Hunter cannot,
therefore, be regarded as undue delay, and there was accordingly no violation
of Article 14, paragraph 3(c), of the Covenant.

M. Justice P. N Bhagwati (signed)
M. N suke Ando (signed)

M. Th. Buergenthal (signed)

M. M Yal den (signed)

[done in English]



