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ANNEX*
VI EWs OF THE HUMAN RI GHTS COVWM TTEE UNDER ARTI CLE 5, PARAGRAPH 4,
OF THE OPTI ONAL PROTOCOL TO THE | NTERNATI ONAL COVENANT
ON CIVIL AND POLI TI CAL RI GHTS
- Sixty-third session -

concer ni ng

Communi cation N° 672/ 1995

Submitted by: Clive Smart(represented by M. Cive Wolf
of the London law firmS. Rutter and Co.)

Victim The aut hor

State party: Trini dad and Tobago

Date of communi cation: 11 Decenber 1995 (initial subm ssion)

Date of adm ssibility
deci si on: 5 July 1996

The Human Rights Committee, established under article 28 of the
I nternational Covenant on Civil and Political Rights,

Meeting on 29 July 1998,

Havi ng concluded its consideration of conmunicati on No. 672/ 1995
submtted to the Human Rights Conmittee by Clive Smart, under the Optiona
Protocol to the International Covenant on Civil and Political Rights,

Having taken into account all witten informati on nmade available to it by
the author of the conmmunication, his counsel and the State party,

Adopts the foll ow ng:

* The follow ng nmenbers of the Comrittee participated in the exam nation
of the present conmunication: M. N suke Ando, M. Prafullachandra N. Bhagwati,
M. Th. Buergenthal, Lord Colville, M. Omwan El Shafei, M. Elizabeth Evatt,
M. Eckart Klein, M. David Kretzmer, M. Rajsooner Lallah, M. Cecilia Medina
Quiroga, M. Julio Prado Vallejo, M. Martin Scheinin, M. Maxwell Yalden and
M. Abdal | ah Zakhi a.
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Views under article 5, paragraph 4, of the Optional Protoco

1. The aut hor of the communication is Clive Smart, a Trinidadian citizen and
carpenter who is awaiting execution at the State Prison in Port-of-Spain,
Tri ni dad and Tobago. The author clains to be a victimof a violation by Trinidad
and Tobago of articles 7; 9, paragraph 3; 10, paragraph 1 and 14, paragraphs
1 and 3, of the International Covenant on Civil and Political Rights. He is
represented by M. Cive Wolf of the London law firm S. Rutter and Co.

The facts as submitted by the author

2.1 On 22 June 1988, the author was arrested for the nurder of one Josephine
Henry. He was found guilty as charged in the Scarborough Assizes Court on 14
February 1992, and sentenced to death. Hi s appeal was dism ssed by the Court of
Appeal of Trinidad and Tobago on 26 Cctober 1994. On 11 Decenber 1995, the
Judicial Conmttee of the Privy Council dism ssed his petition for special |eave
to appeal

2.2 On trial, the prosecution's case was based on the author's evidence, who
did not dispute the attack, and that of several w tnesses. The author, in an
apparent fit of jeal ousy, had attacked Josephi ne Henry, stabbing her 19 tines.

2.3 The victims sister, Charmaine Henry, testified that, on 22 June 1988, at
10: 00 she had sent the author out of her house and told himto stay away. She
claimed that sone tinme later, she had heard loud calls of distress from her
sister. She followed the cries and saw her sister struggling with the author
who was stabbing her. She stressed that her sister had been unarned. She had
i mpl ored the author to stop, ran down the road calling for help, then returned
to the scene.

2.4 Another prosecution witness Hayden Giffith, testified that he had seen the
aut hor, whom he did not know, pass by his house gesticulating; he could not see
who was with him He had then seen the victim go past his window. A third
w tness, Mchelle Quashie, at whose house the victim had been, testified that
Ms. Henry had left the house and gone outside to talk to the author

2.5 A further witness, Elizabeth Baird, who was a nei ghbour of Charmaine Henry,
testified that she had overheard the conversation between the author and
Charmai ne Henry foll owi ng which she had heard her calling out to her sister for
hel p. She had seen the author stabbing her in the road; she had shouted to him
to stop. Josephine Henry had fallen into the ditch, where the author had
continued to stab her, despite her pleas that he stop. She clainms that the
vi cti m had been unar nmed.

2.6 The arresting officer gave evidence that when the author had seen him he
said " M. Joefield | coming with all yut, | amnot running". The author was
cautioned and taken to the police station. Later the author acconpani ed vari ous
officers to retrieve the bl oodstained knife, which was stuck in a mango tree,
where the author said he had tried to commit suicide. The stains were of the
sanme bl ood group as Josephi ne Henry.

2.7 The author invoked self defence and, subsidiarily, provocation. He gave
evidence fromthe witness stand and testified that he and the victimhad had a
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rel ati onship, that he gave her noney every week, and that they were to be
married. On 21 June 1988, he had given her $ 5,000 dollars he had won ganbli ng,
and she had promi sed to cook him dinner at his house that evening. When he
returned honme she had not been there. The author states that Josephine also
failed to appear at court the following nmorning with the noney as arranged

since he was expecting a fine for ganbling. He went to | ook for her, first at
her father's house where her sister Charmaine told himshe was not there, then

at Mchelle Quashie's, where he found her. He states that Josephi ne had conme out
of the house carrying a cutlass knife, with which she had been peeling a
pi neappl e. The author testified that she told himthat she had spent the noney
on tickets for a holiday for herself and three friends. He told her not to joke
and to give himthe noney, so he could pay his fine and a debt he had with his
foreman. He testified that she had abused himby saying: "is stupid $ 5,000 you
getting on so for, my body worth nore than that". She then had cut his hand and
a struggl e ensued, during which he took the knife fromher and started to "fire
stabs", the next thing he knew was that the victimwas in the canal covered with
bl ood. He ran away taking his junper and shoes of clinbing up a mango tree and
trying to hang hinself. He went off to his grandnother's where the arresting
officer found him He clains he told the police he had been cut. During cross
exam nation, he admtted he had not told the arresting officer that he had been
cut.

The conpl aint:

3.1 Counsel submits that the author is a victimof a violation of articles 7
and 10, paragraph 1, of the Covenant, since he has been on death row for over
four years and six months. It is argued that the delay in carrying out the
execution is unconstitutional. |In support of his argunent, counsel refers to
the judgnent of the Judicial Commttee of the Privy Council in Pratt and Mrgan?,
and to a judgnent of the European Court of Human Ri ghts.2 Counsel further alleges
that the anguish the author suffered during his pre-trial detention, facing the
prospect of his execution, should he be convicted, should be relevant in
adj udgi ng whether the author has been a victim of inhuman and degrading
treatment, in violation of the Covenant.

3.2 The author clainms that his prol ogued pre-trial detention violated articles
9, paragraph 3, and 14 paragraph 3 (c), of the Covenant. In this respect he
states that he was arrested on 22 June 1988 but that his trial only took place
on 7 February 1992. This is said to be particularly unjustifiable in a case
where there were no great difficulties in obtaining the attendance of w tnesses,
testinoni es or evidence. Counsel argues that 44 nmonths in pre-trial detention
is inconmpatible with the Covenant; reference is made to the Committee's
jurisprudence.?® Counsel contends that the delay following the trial is equally

‘Pratt and Morgan v. Attorney Ceneral of Jammica et al. (1993), (Privy
Council) Appeal No. 10 of 1993, Judgnent delivered on 2 Novenber 1993.

:Soering v. United Kingdom (1989), 11 EHRR 439.

:Communi cation No. 6/1977 (Sequeira v. Uruguay), Views adopted on 29
July 1980, and Communi cation No. 203/1986 (Mufioz Hernmoza v. Peru), Views
adopted 4 Novenber 1988.
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attributable to the State party; reference is made to the Privy Council's
Judgnent in Pratt and Morgan

3.3 The author clains that his trail was unfair. Counsel argues that the tria

judge violated his obligation of inpartiality by the way in which, during his
summ ng-up, he dealt with the issues of self-defence and provocation. Counse

further clains that the judge gave an inaccurate account and m sdirected the
jury on the effect of the evidence adduced by the prosecution with regard to the
i ssue of self-defence. He clains that the judge msdirected the jury by inposing
an objective, as opposed to a subjective, test for self-defence. Finally, he
clainms that the judge did not give proper directions on the test of a reasonable
man in provocation, thereby denying the author the possibility of being
acquitted or convicted of the | esser charge of manslaughter. Moreover, counse

submi ts that the author has been denied a fair trial in that the trial judge
shoul d have di scharged one of the nenbers of the jury, who it is alleged was
related to the victim+* It transpires, however, that this issue was not raised
either on trial nor on appeal

3.4 Wth regard to the appeal, the author clainms that counsel who represented
hi m before the Court of Appeal failed to properly consult with him because she
did not pursue two of the grounds of appeal prepared by a different Counsel, not
giving the author any explanations, and denying him the possibility of
clarifying the matter.

3.5 Finally, the author invokes a violation of article 6, paragraph 2, of the

Covenant, because he was sentenced to death w thout the requirements of a fair
trial having been net.

State party's observations and Counsel's comments thereon

4.1 By subm ssion of 5 March 1996, the State party informed the Conmttee that
it would submt its comments on the adnmissibility of the case by 18 March 1996.
In a further subm ssion dated 19 March 1996, the State party does not address
the adm ssibility of the communication but, rather, inforns the Comm ttee that,
to avoid further delays in the case of M. Smart, the State party would stay the
author's execution for a period of two nonths only.

4.2 The State party submits as follows:

"o 1. The Government of Trinidad and Tobago is conmitted to uphol di ng
the rule of law and it would therefore not deny M. Smart access
to the United Nations Human Rights Comittee for the
determ nation of his petition provided that the process is not
abused by the condemmed prisoner

‘Ffromthe trial transcript, it appears that two of the jurors who were
sel ected disqualified thensel ves, because they knew the accused, five of
those call ed had known the accused and fanm |y of the deceased.



CCPR/ C/ 63/ DI 672/ 1995
Page 5

2. The CGovernment however has a responsibility to ensure that these
petitions are determned quickly so as not to frustrate the
application of the law. Any delay or procrastination by the
United Nations Human Rights Comrittee can have the effect of
subverting the sentence of the Court and Constitution of Trinidad
and Tobago.

3. The CGovernment therefore requests the petition of Smart be heard
and determned within two nonths of the Governnment of Trinidad
and Tobago submtting its response to the application before the
said Committee.

4, During the two nonth period, the Government will not carry out
t he death sentence. "

4.2 On 2 April 1996 the Conmittee, through its Chairman replied to the State
party by letter, reminding it that it had been the State party's own failure to
submt comments on the admissibility within the inparted deadline that had
caused the delay in deciding on the case. The letter noted that the State
party's Note Verbale of 19 March 1996 did not contain any information relating
to the admssibility of the case. It further stated that the Committee intended
to take up the conmunication during its 57th Session

4.3 In a further subm ssion dated 20 May 1996 the State party argues that the
conmmuni cation is inadmssible for failure to exhaust domestic remedies. It
submts that the rights which the author invokes in his comunication are
cotermnous with rights protected by the Trinidadian Constitution and refers to
sections 4, 5 and 14 of the Constitution and that it is for the author to seek
redress in the Hgh Court. The State party further notes that the Legal A d and
Advi sory Authority has not received an application for legal aid from M. Smart
for a constitutional notion.

5.1 In his coments, dated 14 and 19 June 1996, counsel refutes the State
party's contention that the author can still pursue a constitutional notion,
because the courts of Trinidad and Tobago and the Privy Council have ruled that:
" [a] person's constitutional rights are not infringed if that person has a
trial at which the trial judge possesses the common |law rights to prevent an
abuse of process". The courts have further held that once there has been a trial
with a Judge and jury any person convicted can only take constitutional points
relating to the fairness and conduct of the trial in crimnal appeals against
convictions. In line with this jurisprudence, the author has exhausted his right
of appeal agai nst conviction

5.2 1In respect of the State party's contention that legal aid is nmade avail abl e
and that the author sinply chose not to request it, counsel confirms that the
author did not request legal aid but argues that this was because of the
perceived futility of requesting sonething that has never, to counsel's
know edge, been granted to anyone inprisoned who conplained of simlar
infringements. Counsel clains that the State party does not say that a request
for legal aid for a constitutional notion would be successful but sinply that

sSee _Chokolingo v. Attorney General O Trinidad and Tobago 1981 1 WR 106
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it is available. Counsel explains that the legal aid procedure is |long and
bureaucratic, and recalls that the Judicial Committee has ruled that there nust
be a period of at |east four days between the reading of a warrant of execution
and the schedul ed date of execution.® Such a delay is activated by the reading
of the warrant of execution, after an unreasonabl e delay between the tinme of
conviction and that of the reading of the warrant. Counsel alleges that given
the Trinidadi an schene of legal aid, it is not possible to subnmit an application
in time once a warrant has been read. Counsel alleges that for practica
purposes, legal aid to a death row i nmate, such as the author, is not avail able
in Trinidad and Tobago; thus, constitutional redress remains a hypothetical
remedy.

The Commttee's adm ssibility decision

6.1 During its 57th session, the Commttee considered the adm ssibility of the
conmuni cation. Wth respect to the requirement of exhaustion of donestic
remedi es, the Conmittee took note of the State party's argunents that a
constitutional renmedy was still open to the author. However the Commttee al so
noted counsel’s counter-argunent that |egal aid has never been nade avail able
for this purpose and in this respect the Committee recalled its constant
jurisprudence that for purposes of the Qptional Protocol, donestic renedi es nust
be both effective and available. The nere affirmation by the State party that
a renmedy exists is not sufficient for the Comrittee to consider it an effective
remedy which needs to be exhausted for the purposes of the Optional Protocol
In this respect, the Comrittee therefore found that it was not precluded by
article 5, paragraph 2 (b),from considering the comunication

6.2 Wth regard to the author's claimthat his detention on death row amounts
to a violation of articles 7 and 10 of the Covenant, the Committee referred to
its prior jurisprudence that detention on death row does not per se constitute
cruel, inhuman or degrading treatnent in violation of article 7 the Covenant,
in the absence of some further conpelling circunstances.” The Cormittee observed
that the author has not shown in what particular ways he was so treated as to
raise an issue under articles 7 and 10 of the Covenant. This part of the
comuni cation was therefore inadmssible under article 2 of the Optional
Pr ot ocol

6.3 As to the claim of undue prolongation in the judicial proceedings in
violation of article 14, paragraph 5, of the Covenant, the Comrittee noted
that, on the basis of all the information before it, it was clear that such
del ays in the appeal proceedings as occurred were essentially attributable
to the author. In this respect the Committee noted the contents of an
addendumin the Court of Appeal Judgenent which stated that: "This appeal has
been called up since 1st February of this year. Thereafter it was called up

°See Guerra v. Baptiste [1995] 3 WR 891

'See Committee's Views on comruni cati on Nos. 270/1988 and 271/1988
(Randol ph Barrett and Clyde Sutcliffe v.Janmica), adopted on 30 March 1992;
Comuni cation No. 541/1993 ( Errol Simrs v. Jammica), declared inadm ssible
on 3 April 1995.
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on five further occasions, stretching fromthen into the nonth of July. On
each occasi on the appellant was responsi ble for the delay since he had been
constantly witing letters to the Registrar whenever the matter had been
called up to say that his famly had been busy seeking to retain private
attorney. It was only when this Court decided to act and to appoint attorney
by way of legal aid that the appellant, for the first time, retained private
attorney. This he did in Cctober of this year. It was clear to us all that
the appel |l ant was attenpting by this manoeuvre to beat the Pratt and Mdrgan
deadl i ne as best he could". The Conmittee concluded that in this respect the
author had failed to advance a clai munder the Covenant, wi thin the neaning
of article 2 of the Optional Protocol

6.4 The Comrittee considered that the author and his counsel had
sufficiently substantiated, for the purposes of admissibility, that the del ay
of forty four nonths in bringing the author to trial and his continued
detention throughout this period may raise issues under articles 9, paragraph
3 and 14, paragraph 3 (c), of the Covenant, which should be exani ned on the
nerits.

6.5 As to the author's allegation that he was inadequately represented
during his appeal hearing, the Conmittee considered that the claim could
rai se i ssues under article 14, paragraph 3 (b), of the Covenant.

6.6 Wth regard to the rest of the author's clains, the Comrittee noted that
these related primarily to the conduct of the trial by the judge and his
summing-up to the jury. It recalled that it is generally for the courts of
States parties to the Covenant to review the facts and evidence in a
particular case. Simlarly, it is for the appellate courts of States parties
and not for the Conmittee to review the judge' s instructions to the jury or
the conduct of the trial, unless it is clear that the judge's instructions
to the jury were arbitrary or anbunted to a denial of justice, or that the
judge manifestly violated his obligation of inpartiality. The author's
al l egations and the trial transcript do not reveal that the conduct of his
trial suffered fromsuch defects. In particular, it is not apparent that the
judge shoul d have di sm ssed a juror, who it was alleged was a nenber of the
deceased famly, and by not doing so had violated his obligation of
inmpartiality. In this respect the author's clains do not cone within the
conpetence of the Committee. Accordingly, this part of the comuni cation was
decl ared inadmi ssible as inconpatible with the provisions of the Covenant,
under article 3 of the Optional Protocol

6.7 On 5 July 1996, the Conmittee declared the case adm ssible with regard
to article 9, paragraph 3, and article 14, paragraph 3 (c),(in respect of the
cl ai m of excessive delays in bringing himto trial) and with regard to the
clai m of inadequate representation on appeal under article 14, paragraph 3
(b) and consequently of article 6 of the Covenant.

State party’'s observations on the nerits and counsel’s comments:

7.1 By submission of 13 January 1997, the State party denies that there has
been any violation of the Covenant, in the author’s case.
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7.2 As to the allegations concerning the delays in hearing the author’s case
the State party contends that a delay of 18 nonths between indictnment and
trial with a prelimnary inquiring within the first three nonths cannot be
construed to be unreasonable. In relation with this first delay it also
contends that it was not unreasonable, since the Ofice of the DPP was
suffering an acute shortage of professional staff to handle the continually
rising case load. Wth respect to the delay between the indictnment and the
trial itself the State party contends that the trial first came up for a
hearing on 9 April 1990 and was adjourned nine times. On all but one occasion
the prosecution was ready to proceed. The eight applications for adjournnents
were made by the defence and the court granted them The trial comenced on
2 February 1992, it was conpleted by 14 February, within twelve days. The
State party contends that the del ays were of the author's own meki ng, since
only one adjournment was requested by the prosecution and that was the result
of industrial action in the |egal department at the tinme of the hearing.

7.3 Concerning the allegations of inadequate representati on on appeal, in
breach of article 14, paragraph 3 (b), in that counsel in Trinidad and
Tobago, on appeal did not submitted two of the grounds of appeal put forward
by the author’s counsel in London, the State party contends that there is no
nmerit to this allegation. It submtted an affidavit fromthe author's counse
in Trinidad and Tobago, Ms Paula Mae Weks® where she states: " From the
outset M Smart instructed nme to forward the docunents related to his appea
to English solicitors, Ingledew, Brown, Bennission [...] | did so and |ater
received fromthemdraft G ounds of Appeal. Further, at the point at which
| entered the matter Alice Yorke-Soohon Attorney-at-law had already tw ce
filed Gounds of Appeal in the matter. | reviewed all the grounds and adopted
and i ncorporated those with which the law and | were in agreenent. | did not
explain this decision to M. Smart since these were matters exclusively with
the purview of an Attorney-at-law. M Smart could make no useful input in
respect of such matters”. She further added: " | amof the firmbelief that
every vi able ground of appeal that could have been advanced on M. Smart's
behal f was ventil ated adequately before the Court of Appeal”.

8.1 In coments, dated 17 March and 4 June 1997 counsel submits that it is
i nadm ssible for the State party to try and justify its failure to conply
with its Covenant obligations by reference to adm nistrative problens, if
t hese exist and del ays occur these should be limted to those cases where
persons are not detained in custody before trial. Wth respect to the
adj ournnents requested by the defence, the author states that the Suprene
Court (H gh Court) in Tobago sits for only one nonth each year, as a
consequence substantial delays are caused. The adjournnments requested on
behal f of the author took place in two nonths but because of the sitting
arrangenments nmade by the State party for the Supreme Court in Tobago, these
adj ournnments were spread over a period of two years. It appears that the
adj ournnments were requested to enable the author to be represented by Ms
Yorke at trial. Counsel states that the author cannot be held responsible for
the sitting arrangenents made by the State party in Tobago.

8.2 On the clains under article 14, paragraph 3 (b), counsel reiterates his
claimthat counsel in Trinidad acted agai nst the author’s wi shes by not

8Ms Weeks currently sits on the High Court of Trinidad and Tobago
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following the instructions of counsel in London, and if she had wanted
authority to drop grounds of appeal she should have consulted with Cive
Smart. The author states that at the time he net with Ms Wekes not hi ng about
the case was discussed only the paynent of fees.

9.1 In a further subm ssion, dated 26 August 1997, the State party through
its London solicitors, states that the delays adnmitted to by the State party
are admtted as a matter of fact and not as a concession in the |egal sense.
It reiterates that these were not unreasonable and that the majority of
adj ournments were attributable to the author, either because the defence was
not ready or due to unavailability of counsel

9.2 It further submits that the State party is unable to respond to the
author’s superficial conplaints that counsel nmay not have followed
instructions, that it should have been plain to the author whether his
instructions were followed or not. It further notes that the English
solicitors are referring to matters which were taking place in Trinidad, Port
of Spain and in respect of which they have no direct know edge, information
or instructions.

Exam nation of the nerits:

10.1 The Hurman Ri ghts Comm ttee has considered the present comunication in
the light of all the information nade available to it by the parties, as
provided for in article 5, paragraph 1, of the Optional Protocol

10.2 The State party has conceded that a period of over two years el apsed
bet ween the author’s arrest on 22 June 1988 and the date set down for the
begi nning of the trial in Septenber 1990. This delay in itself constitutes
a violation both of article 9, paragraph 3, and of article 14, paragraph 3
(c). In these circunstances the Committee need not decide whether the
further delays in the conduct of the trial, are attributable to the State
party or not.

10. 3 The author has alleged a violation of article 14, paragraph 3 (b), in
that counsel did not follow his instructions in respect of the grounds of
appeal to be put to the court. This is said to have denied him adequate
representation on appeal as envisaged under the Covenant. The Comm ttee notes
that it is not apparent fromthe material before it that counsel’s decision
to drop two grounds of appeal was a function of anything else but her
pr of essi onal judegnent. There is no evidence that counsel’s behavi our was
arbitrary or inconpatible wth the interests of justice. In the
ci rcumstances, there has been no violation of article 14, paragraph 3 (b),
of the Covenant.

11. The Human Rights Conmittee, acting under article 5, paragraph 4, of the
Optional Protocol to the International Covenant on Civil and Politica
Rights, is of the view that the facts before it disclose a violation of
articles 9, paragraph 3, and 14, paragraph 3 (c), of the Covenant.
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12. In accordance with article 2, paragraph 3 (a), of the Covenant, the
State party is under an obligation to provide M. Smart with an effective
remedy, including commutation and conpensation. The State party is under an
obligation to ensure that simlar violations do not occur in the future.

13. Bearing in mnd that, by becomng a State party to the Optional
Protocol, the State party has recogni zed the conmpetence of the Comrittee to
det erm ne whet her there has been a violation of the Covenant or not and that,
pursuant to article 2 of the Covenant, the State party has undertaken to
ensure to all individuals wthin its territory and subject to its
jurisdiction the rights recognized in the Covenant and to provide an
effective and enforceable remedy in case a violation has been established,
the Commttee wishes to receive from the State party, within 90 days

i nformati on about the neasures taken in connection with the Committee’s
Vi ews.

[ Adopted in English, French and Spani sh, the English text being the original
version. Subsequently to be issued also in Arabic, Chinese and Russian as
part of the Committee’s annual report to the General Assenbly.]



