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Annex

VI EWs OF THE COVM TTEE AGAI NST TORTURE UNDER ARTI CLE 22,

PARAGRAPH 7, OF THE CONVENTI ON AGAI NST TORTURE AND OTHER

CRUEL, | NHUVAN OR DEGRADI NG TREATMENT OR PUNI SHMVENT -

TWENTY- FI RST SESSI ON
concer ni ng
Communi cation No. 88/1997
Subnmitted by: Avedes Hamayak Kor ban
[represented by counsel]

Al leged victim The aut hor
State party: Sweden

Date of communication: June 1997

The Committee against Torture, established under article 17 of the
Convention agai nst Torture and Ot her Cruel, |Inhuman or Degradi ng Treatnent or
Puni shment

Meeting on 16 Novenber 1998,

Havi ng concluded its consideration of conmunication No. 88/ 1997,
submitted to the Commttee against Torture and Ot her Cruel, |nhuman or
Degradi ng Treatnent or Puni shment,

Having taken into account all information nade available to it by the
aut hor of the communication, her counsel and the State party,

Adopts its Views under article 22, paragraph 7, of the Convention

1. The aut hor of the communication is M. Avedes Hamayak Korban, an Iragq
citizen born in 1940, currently residing in Sweden where he is seeking asylum
He clainms that his forced return to Iraqg would constitute a violation by
Sweden of article 3 of the Convention against Torture. He is represented by
counsel

Facts as presented by the author

2.1 The author was a resident of Kuwait since Cctober 1967. He states that,
because of his opposition to the lIraqi reginme, he stayed in Kuwait as a
refugee after the GQulf war. However, because of his nationality, he was

i mpri soned on three occasions, tortured, in particular through electric
shocks, and finally deported to Iraq on 22 Septenber 1991. Upon arriva

at the border he was arrested and transferred to Baghdad, where he was
interrogated at the headquarters of the Iraqgi intelligence services. Later

on he was rel eased on bail and ordered to report daily to the governnent
representative in his nei ghbourhood, as he was suspected of being an inforner
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for the Kuwaiti authorities on the grounds that he did not |eave Kuwait when
the Iragi arny withdrew. He states that he managed to | eave the country with
his fam |y through bribes and arrived in Jordan, his wife's country of
nationality.

2.2 In Jordan he was refused a residence permt in Novenber 1991 and was
only given a six-month tenporary visa. Wen that visa expired he had to pay
one dinar for each day he remamined in the country. He states that he tried
unsuccessfully to obtain permanent residence. In 1993 he went back to Iraq to
visit his dying nother and was first kept in detention for 14 days and then
under house arrest, having to report to the government representative every
day. According to the author, this representative advised himto |eave Iraqg
since his safety in the country was at risk. He went back to Jordan where he
remai ned, without a residence permt, until June 1994. He arrived in Sweden
via Turkey on 13 June 1994. His son lives in Sweden where he obtained a

per manent residence permt after having deserted fromlraqgi mlitary service
during the Gulf war. The author alleges that, according to Iraqgi law, he is
consi dered responsible for his son’s defection, and for that reason as wel |
his situation in Iraq would be difficult. The author's w fe and daughters are
apparently still living in Jordan.

2.3 On 26 Septenber 1994 the Swedish Immgration Board decided to reject the
author's application for a residence permt and ordered his expulsion to
Jordan. The Board found that the author’s connections with Jordan constituted
substantial grounds to assune that he would be received in that country and
that there was no danger for himto be sent fromJordan to Irag. The Aliens
Appeal s Board, sharing the opinion of the Swedish Inmm gration Board, dism ssed
the author's appeal on 11 Septenber 1996. 1In 1997 the author | odged three new
applications which were all rejected by the Aliens Appeals Board.

The conpl ai nt

3.1 The author clainms that his return to Irag woul d constitute a violation
of article 3 of the Convention against Torture by Sweden, since there are

ri sks that he would be arrested and subjected to torture in that country.

He also clainms that, not having a residence permt in Jordan, it is unsafe for
himto return to that country fromwhich he fears to be sent back to Iraq
since the Jordan police work closely with the Iraqi authorities.

3.2 In support of his claimthe author provides the Conmittee with copies of
two letters dated 20 Decenber 1994 and 17 Cctober 1996 in which the Ofice of
the United Nations Hi gh Comm ssioner for Refugees (UNHCR) infornmed the Swedish
Al i ens Appeals Board that foreigners married to Jordani an wormen di d not enjoy
any preferential treatnent when applying for residence permts in Jordan and
that marriage to a Jordanian citizen was not grounds for being granted
residency in Jordan; special authorization had to be obtained fromthe
Mnistry of Interior. He also provided copy of a letter dated 27 March 1997
in which UNHCR i nfornmed the Advice Bureau for Asylum Seekers and Refugees in
St ockhol m about cases of Iraqis denied entry or readm ssion into Jordan upon
bei ng returned from Sweden and Denmark
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State party's observations

4.1 On 16 Septenmber 1997 the Committee, acting through its Specia
Rapporteur for new conmuni cations, transnmitted the comrunication to the State
party for comments and requested the State party not to expel or deport the
author to Jordan or Iraq while his comunication was under consideration by
the Conmmittee.

4.2 In its submssion to the Conmttee the State party indicates that the
aut hor applied fromJordan for a visa to Sweden in Septenber 1993 and that in
his application he stated that he had permi ssion to stay in Jordan. The
application was rejected by the Swedish I mrigrati on Board on 14 Decenber 1993.
He then entered Sweden on 13 June 1994 and applied for asylumon the follow ng
day, claimng that he did not dare to stay in Jordan as he feared that, due to
the presence of the Iraqi security police in that country, he m ght be sent
back to Iraq where he risked bei ng persecuted.

4.3 The Swedi sh Immigration Board and the Aliens Appeals Board di sm ssed his
applications and ordered his expulsion to Jordan. However, follow ng the
Committee's request not to expel the author to Irag or Jordan while his
comuni cati on was under consideration by the Conmittee, the Swedish

I mmi gration Board deci ded on 24 Septenber 1997 to stay the enforcement of its
decision until further notice, pending the Conmttee's final decision in the
matter.

4.4 Wth respect to the admi ssibility of the communication, the State

party submits that the author can at any tinme | odge a new application for
re-exam nation of the case, provided that new circunstances are adduced that
could call for a different decision. However, it does not raise any objection
to the admi ssibility.

4.5 As for the nerits, the State party contends that, in determ ni ng whether
the forced return of the author would constitute a breach of article 3 of the
Convention, the follow ng issues should be exam ned: (a) the genera
situation of human rights in Jordan and Iraq; (b) the general situation of
Iragi refugees in Jordan; and (c) the author's personal risk of being

subj ected to torture in Jordan or after having being deported fromJordan to
Irag.

4.6 Regardi ng the general situation of human rights in Jordan, the State
party finds no grounds for asserting that there exists in Jordan a consi stent
pattern of gross, flagrant or mass violations of human rights. Such pattern
however, seems to exist in lrag. In viewof that, lIraqi nationals are
normal Iy not expelled from Sweden to their country of origin, unless the
immgration authorities find that there are objections to their presence in
Sweden fromthe point of view of security.

4.7 As for the general situation of Iraqi refugees in Jordan, the State
party refers to two letters submtted to the Aliens Appeal s Board on

28 Cctober 1996 and 22 Septenber 1997 respectively, in which Amesty

I nternational expresses concern for the security of Iraqgi nationals who are
returned from Sweden to Jordan. According to Amesty, Iragi citizens are
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usually granted a tenporary residence permt of up to six nmonths and after
that they have to pay a daily fee to be able to stay in Jordan. Those who
cannot pay the fee or who are found wi thout a valid passport are put in
custody while awaiting deportation. There are several cases known to Amesty
International of Iragis being detained and tortured in Iraq after deportation
from Jordan.

4.8 The State party also refers to the contents of the above-nentioned
letter of 27 March 1997 from UNHCR to the Advice Bureau for Asylum Seekers and
Refugees. In addition, it nmentions the |atest annual report on Jordan of the
United States Departnment of State, according to which since 1991 thousands of
Iragi s have sought asylumin Jordan, where they have been given assistance by
UNHCR. The report nentions, however, two cases of forced expulsion of lraqis
to lraq in 1997.

4.9 According to information received through di pl omati c channels by the
State party, although Jordan has not ratified the 1951 Convention rel ating

to the Status of Refugees it has expressed its willingness to follow the
principles contained in that Convention and the Jordanian authorities seemto
have a particul ar understanding for the difficult situation of the Iragis.

In spite of that, lraqis who return from Europe are not wel cone. Even though
the Jordani an authorities claimthat Iraqgis are only sent back to Irag with
their voluntary witten approval, it cannot be ruled out that sone Iraqis have
been sent to Irag against their will. Although Jordan can be characterized as
a rather safe country for Ilraqi refugees, their situation my change fromtime
to time depending on the political situation. The relations between Jordan
and lIraq have recently been “normalized”, and this nmay affect the situation of
Iraqi refugees. According to UNHCR, if an lraqgi is returned to Jordan after
expul sion from Sweden and it is known to the Jordanian authorities that he has
been staying in Sweden, he will probably be expelled also fromJordan. Mbst
menber States of the European Union do not seemto regard Jordan as a safe
third country for lraqi citizens.

4.10 The State party indicates that the information referred to in the

previ ous paragraph was not available to the Swedish I mr grati on Board and the
Al i ens Appeals Board when they made their decisions concerning the author’s
application for asylum It can be inferred fromit, however, that Iraq
refugees in Jordan, in particular those who have been returned to Jordan from
a European country, are not entirely protected from being deported to Iraqg.

4.11 Wth regard to the personal risk of being subjected to torture, the
State party notes that the author has not expressed any fear with respect to
Jordan. As for Iraq, in view of the human rights situation in that country
and taking into consideration, inter alia, the escape of the author's son from
mlitary service and the treatnent that the author allegedly received fromthe
Iraqgi police during his stays in lraq after leaving Kuwait, it can be said
that substantial grounds exist for believing that, if returned to Iraq, the
aut hor woul d be in danger of being subjected to torture. The question that
remains to be considered is whether the author would run a real risk of being
deported to Iraq from Jordan. The State party abstains from maki ng an

eval uation of its own.
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4.12 In a further subm ssion dated 6 Novenber 1998 the State party stated
that Jordan and UNHCR had recently agreed on a Menorandum of Under standi ng
regarding the rights of refugees in Jordan. The Menorandum contains the sanme
definition of refugee as appears in article 1 of the 1951 Geneva Convention
confirmng the principle of non-refoul ement regarding citizens of a third
country who have been recogni zed as refugees by UNHCR. Thus, the Menorandum
is an additional sign of Jordan's willingness to follow the principles
contained in the Geneva Convention. There are also other signs of increasing
cooperation between Jordanian authorities and UNHCR and of a w der
understandi ng for the situation of Iraqi refugees.

Counsel's comments

5.1 In her comments to the State party's subm ssion counsel stresses that
the author's last application for asylumwas rejected on 28 August 1997.

By then, the Swedish authorities had enough reliable information at their

di sposal to consider that Jordan would not be a safe country for the author
since he would be at risk of being deported to Iraq and subjected to torture
in that country.

5.2 Wth respect to the observations made by the State party

on 6 Novenber 1998 counsel subnmits copy of a letter fromthe UNHCR dated

11 Novenber 1998 in which she is inforned that although UNHCR considers the
signature of the Menorandum of Understanding as a very positive devel opnent it
does not alter UNHCR s view that Jordan is not a safe country of asylum for
Iragi nationals. First, the Menorandumretains an inportant tine limtation
According to its article 5 a refugee should receive | egal status and UNHCR
woul d endeavour to find recognized refugees a durable solution be it
repatriation to the country of origin or resettlenent in a third country.

The sojourn of recogni zed refugees shoul d not exceed six nonths. Secondly,
the Jordani an authorities do not apply the Menorandum to deportees fromthird
countries. Their practice with regard to Iraqi nationals deported back to
Jordan fromthird countries is either to allow their departure to Irag or to
allow themto travel to any third country of their choice, including the
country of deportation.

| ssues and proceedi ngs before the Comrmittee

6.1 Bef ore considering any clainms contained in a conmunication, the
Committee agai nst Torture nust decide whether or not it is adm ssible under
article 22 of the Convention. The Committee has ascertained, as it is
required to do under article 22, paragraph 5 (a), of the Convention, that the
same matter has not been and is not being exam ned under another procedure of
i nternational investigation or settlement. The Committee al so notes that al
donestic renedi es have been exhausted and finds that no further obstacles to
the adm ssibility of the comrunication exist. Since both the State party

and the author's counsel have provi ded observations on the nerits of the
comuni cation, the Commttee proceeds with the consideration of those nerits.

6.2 The issue before the Comrittee is whether the forced return of the
author to Iraq or Jordan would violate the obligation of Sweden under
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article 3 of the Convention not to expel or to return a person to another
State where there are substantial grounds for believing that he would be in
danger of being subjected to torture.

6.3 The Committee nust decide, pursuant to paragraph 1 of article 3, whether
there are substantial grounds for believing that the author would be in danger
of being subjected to torture upon return to Irag. |In reaching this decision
the Committee nust take into account all relevant considerations, pursuant to
paragraph 2 of article 3, including the existence of a consistent pattern

of gross, flagrant or mass violations of human rights. The aimof the

determ nation, however, is to establish whether the individual concerned would
be personally at risk of being subjected to torture in the country to which he
or she would return. The existence of a consistent pattern of gross, flagrant
or mass violations of human rights in a country does not as such constitute a
sufficient ground for determ ning that a particul ar person would be in danger
of being subjected to torture upon his return to that country; specific
grounds rnust exist indicating that the individual concerned would be
personally at risk. Simlarly, the absence of a consistent pattern of gross
vi ol ati ons of human rights does not nean that a person cannot be consi dered

to be in danger of being subjected to torture in his or her specific

ci rcumnst ances.

6.4 The Conmittee is aware of the serious human rights situation in Iraq and
considers that the author's history of detention in that country as well as
the possibility of his being held responsible for his son's defection fromthe
army shoul d be taken into account when determ ni ng whether he would be in
danger of being subjected to torture upon his return. The Commttee al so
considers that the presentation of the facts by the author do not raise

signi ficant doubts as to the general veracity of his claims and notes that the
State party has not expressed doubts in this respect either. 1In the

ci rcunstances, the Committee considers that substantial grounds exist for
believing that the author would be in danger of being subjected to torture if
returned to Iraq.

6.5 The Committee notes that the Swedish inmmigration authorities had ordered
the author's expulsion to Jordan and that the State party abstains from maeking
an evaluation of the risk that the author will be deported to Iraq from
Jordan. It appears fromthe parties' submnm ssions, however, that such risk
cannot be excluded, in view of the assessnent made by different sources,

i ncl udi ng UNHCR, based on reports indicating that some Iragis have been sent
by the Jordanian authorities to Irag against their will, that marriage to a
Jordani an wonman does not guarantee a residence permt in Jordan and that

this situation has not inproved after the signature of a Menorandum of
Under st andi ng between the UNHCR and the Jordani an authorities regarding the
rights of refugees in Jordan. The State party itself has recognized that

Iragi citizens who are refugees in Jordan, in particular those who have been
returned to Jordan from a European country, are not entirely protected from
bei ng deported to Iraq.

7. In the light of the above, the Cormittee is of the viewthat, in the
prevailing circunstances, the State party has an obligation to refrain from
forcibly returning the author to Irag. It also has an obligation to refrain
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fromforcibly returning the author to Jordan, in view of the risk he would run
of being expelled fromthat country to Irag. |In this respect the Conmttee
refers to paragraph 2 of its general coment on the inplenentation of

article 3 of the Convention in the context of article 22, according to which
“the phrase 'another State' in article 3 refers to the State to which the

i ndi vi dual concerned is being expelled, returned or extradited, as well as to
any State to which the author nmay subsequently be expelled, returned or
extradited”. Furthernore, the Conmittee notes that although Jordan is a party
to the Convention, it has not nade the declaration under article 22. As a
result, the author would not have the possibility of submtting a new

conmuni cation to the Conmittee if he was threatened with deportation from
Jordan to Iraq

[Done in English, French, Russian and Spanish, the English text being the
original version.]



