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ANNEX
DRAFT VI EWs OF THE COWM TTEE AGAI NST TORTURE UNDER ARTI CLE 22,
PARAGRAPH 7, OF THE CONVENTI ON AGAI NST TORTURE AND OTHER CRUEL,
I NHUMAN OR DEGRADI NG TREATMENT OR PUNI SHVENT
TVENTY- FI RST SESSI ON

concer ni ng

Comuni cation No. 110/1998

Subnmitted by: Cecil i a Rosana Nufiez Chi pana
(represented by counsel)

Al leged victim The aut hor
State party: Venezuel a

Date of communication: 30 April 1998

The Committee against Torture, established under article 17 of the
Convention agai nst Torture and Ot her Cruel, |nhuman or Degradi ng Treatnent or
Puni shment

Meeting on 10 Novenber 1998,

Havi ng concluded its consideration of communication No. 110/1998,
submitted to the Commttee agai nst Torture under article 22 of the Convention

Having taken into account all information nade available to it by the
aut hor of the communication and the State party,

Adopts its Views under article 22, paragraph 7, of the Convention

1. The aut hor of the communication is Cecilia Rosana Nufiez Chipana, a
Peruvian citizen detained in Venezuel a and subjected to extradition
proceedi ngs at the request of the Governnent of Peru. She clains that her
forced return to Peru would be a violation by Venezuela of article 3 of the
Convention. She is represented by counsel

The facts described by the author

2.1 The Conmittee received the first letter fromthe author

on 30 April 1998. She stated that she was arrested in Caracas

on 16 February 1998 by officials of the Intelligence and Prevention Services
Department (DI SIP). The Government of Peru requested her extradition

on 26 February 1998, and extradition proceedings were instituted in the
Crim nal Chanmber of the Suprenme Court of Justice.

2.2 The author maintained that the nature of the accusations agai nst her
woul d place her in the group of persons |liable to be subjected to torture.
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The Peruvian authorities accused her of the offence of disturbing public order
(terrorismagainst the State) and being a nenber of the subversive novenent
Sendero Lum noso. The main evidence in support of these accusations was
testimony by two persons under the repentance |egislation (a |egal device for
t he benefit of persons who are involved in acts of terrorism and who provide
useful information to the authorities) in which they stated that they

recogni zed the author in a photograph, as well as the police reports stating

t hat subversive propaganda had been found in the place where the wi tnesses say
the author carried out the acts of which she was accused. According to the
author, the witnesses did not neet the requirements for being regarded as
conpetent witnesses in accordance with the State party's procedura

| egi sl ati on because they were co-defendants in the proceedi ngs agai nst her

She al so pointed out that her sister had been arrested in 1992, tried for her
al I eged i nvol venent in subversive acts and kept in prison for four years unti
an appeal court declared her innocent.

2.3 The aut hor denied the charges, although she admtted that she bel onged
to the |awmful organization “United Left Mywvenent” and to | awful community
organi zations such as the “dass of MIk Conmttees” and the *Popul ar

Li braries Cormittees”. She said she had worked as an instructor in literacy
canpai gns for |lowincone groups in Peru. She also said she fled her country
as a result of well-founded fears that her freedom and physical integrity were
i n danger, when she learned in the press that she was bei ng accused of
terrorism she recognized that she used |legal identity docunments bel onging to
her sister to enter and stay in Venezuela. She also said she had not applied
for political asylumin the State party, where she was working as a teacher
because she did not know the | aw and was afrai d because she was undocunent ed.

2.4 If the Supreme Court of Justice authorized the extradition, it would
take place within a few hours under an Executive order by which the

Suprene Court would notify the Mnistry of Justice, which would in turn notify
the Mnistry of Foreign Affairs, which would establish contact with the
Governnment of Peru to nake arrangements for the person's return to Peru

2.5 In an earlier communi cation, the author informed the Commttee that the
Suprene Court had agreed to extradition in a decision published
on 16 June 1998. It was subject to the followi ng conditions: (a) that the

aut hor should not be liable to life inprisonment or the death penalty;

(b) that she should not be liable to nore than 30 years' inprisonnent; and

(c) that she should not be liable to detention incomruni cado, isolation
torture or any other procedure that woul d cause physical or nental suffering
while she was on trial or serving her sentence. The author's counsel filed an
application for constitutional anparo which was decl ared i nadm ssi ble by the
Suprene Court. Extradition took place on 3 July 1998.

2.6 The author also informed the Comrmittee that, on 24 March 1998,

she formally submitted her application for asylumin witing and that,

on 12 June 1998, her counsel formally requested that the O fice of the

Uni ted Nations High Commr ssioner for Refugees should regard her as a candi date
for refugee status.
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The conpl ai nt

3.1 The author maintained that her forced return to Peru would place her in
danger of being subjected to torture. Such a situation had to be borne in

m nd, particularly in the context of the existence in Peru of a consistent
pattern of violations of human rights, an aspect of which was the frequent use
of torture against persons accused of belonging to insurgent organi zations, as
noted by United Nations bodies, the O ganization of American States and

non- governnental organi zations. The author therefore asked the Committee to
request the State party to refrain fromcarrying out her forced return to Peru
whi | e her communi cati on was being considered by the Conmittee.

3.2 She al so maintained that, if she was extradited, proceedi ngs would be
brought agai nst her that woul d not guarantee the fundamental principles of due
process, since serious irregularities were committed every day in Peru during
the trial of persons accused of belonging to an insurgent organization. Such
irregularities were contrary to the provisions of the international human
rights instrunents ratified by Peru and by the State party.

Cbservations by the State party

4.1 Through its Speci al Rapporteur on New Conmuni cations, the Committee
transmtted the communication to the State party on 11 May 1998, requesting it
to submt its observations on the adm ssibility and, if it did not object
thereto, on the nerits of the comunication. It also requested the State
party to refrain fromexpelling or extraditing the author while her

comuni cati on was bei ng considered by the Cormittee.

4.2 On 2 July 1998, the State party informed the Conmttee that the

Suprene Court's decision had been adopted in accordance with domestic

| egislation, particularly the Penal Code and the Code of Crim nal Procedure,
and the 1928 Convention on Private International Law, to which Peru and
Venezuel a were parties. The activities attributed to the author, nanely,

i nvol venent in manufacturing and planting car bonbs for |ater attacks which
killed and wounded a | arge nunmber of people, constituted a serious ordinary
of fence, not a political offence. The State party also indicated that the
def ence had not provided any factual evidence to indicate whether or not
article 3, paragraph 1, of the Convention against Torture was applicable. The
statements by wi tnesses who accused the author and whom t he defence clai med
had been subjected to torture had been made w t hout any coercion, as shown by
the fact that they had been given in the presence of representatives of the
Public Prosecutor's Departnent and the defence | awers.

Comments by the author

5.1 In her corments on the observations by the State party, the author
mai nt ai ned that the extradition took place even though | egal renedies had not
been exhausted, at the time when the Suprenme Court was considering an
application for anmparo with a request for precautionary neasures against the
decision granting extradition. The extradition took place on 3 July and only
on 7 July 1998 did the Court rule on the application for anparo, declaring it
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i nadm ssi bl e, together with the precautionary measure requested. In addition
the transfer to Peru took place by surprise, since the date was not
comuni cated in advance either to the author or to her counsel

5.2 The Supreme Court decision did not refer at all to the content of the
reports submtted by the defence, but did refer at length to the opinion in
favour of extradition issued by the Attorney-General of the Republic. The
decision also did not refer to the provisional neasures requested by the
Committee, even though they were invoked by the defence. Only the dissenting
judge referred to those neasures, also noting that there were no grounds for
convicting the author of the charges against her, that conditions in Peru did
not guarantee due process and that international organizations had stated
their views on flagrant human rights violations in Peru. As an argunent

agai nst the opinion of the Suprenme Court, the author also referred to the
political nature of the offences with which she was charged in Peru

5.3 The author said that neither she nor her counsel had received any reply
in respect of the application for asylum contrary to what the Mnister for
Foreign Affairs had stated when questioned by the Chanber of Deputies
Standi ng Committee on Donestic Policy. According to what he said, the

M ni ster had inforned the author, in a letter dated 27 March 1998, that the
application for asylumdid not contain evidence of political persecution and
that the final decision lay with the Suprenme Court.

5.4 He said that the State party had ratified the 1951 Convention relating
to the Status of Refugees and the 1967 Protocol relating to the Status of

Ref ugees, which provided that States had an obligation to set up the necessary
machi nery for their inplementation. There were, however, no procedures or
authorities in the State party to guarantee that asylum seekers woul d be
guaranteed that right. Mreover, the Executive authorities of the State party
had said that they could take a decision on asylumonly after the

Suprene Court had ruled on extradition. That argument was w ong, however,
because asylum and extradition are two different and autononous | ega

i nstitutions.

5.5 The author reported to the Committee that, follow ng her extradition

she was sentenced in Peru to 25 years' inprisonment on 10 August 1998, after a
trial w thout proper guarantees. At present, she is being held in a maxi mum
security prison, where, inter alia, she is confined to her cell for the first
year (23 hours in her cell and 1 hour outside each day) and can receive famly
visits in a visiting roomfor only one hour a week.

5.6 The aut hor recogni zes that States and the international community are
entitled to take action to conbat terrorism However, such action cannot be
carried out in breach of the rule of law and international human rights
standards. The right not to be returned to a country where a person's life,
liberty and integrity are threatened woul d be seriously jeopardized if the
requesting State had only to claimthat there was a charge of terrorism

agai nst the person wanted for extradition. Such a situation is even worse if
t he accusation is made on the basis of national anti-terrorist |egislation

wi th open-ended crimnal penalties, broad definitions of “terrorist acts” and
judicial systenms of doubtful independence.
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5.7 The author maintains that the State party has violated the obligation
“torefrain” inposed on it by article 3 of the Convention. This makes it
an obligation for the State party to take measures to prevent acts of
torture frombeing commtted agai nst the author for the duration of the
custodi al penalty inmposed by the Peruvian authorities or for as long as the
Peruvi an Governnent in any way prohibits her fromleaving the country as a
result of the charges which led to the proceedi ngs against her. The State
party therefore has to establish suitable nachinery to follow up the
conditions which it inmposed and which were accepted by the Peruvian
authorities.

| ssues and proceedi ngs before the Comrmittee

6.1 Bef ore exam ning any conpl aint contained in a comunication, the
Committee agai nst Torture nust determ ne whether it is adm ssible under
article 22 of the Convention. The Comrittee has ascertained that, as required
under article 22, paragraph 5 (a), the sanme matter has not been, and is not
bei ng, exam ned under another procedure of international investigation or
settlement. The Committee notes that the State party has not submtted
objections to the adm ssibility of the communication and is of the opinion
that, in view of the Suprenme Court's decision declaring inadmssible the
application for anmparo agai nst the sentence of extradition, all avail able
donestic renedi es have been exhausted. The Conmittee therefore concludes that
there are no reasons why the conmmunication shoul d not be declared adm ssi bl e.
Since both the State party and the author have submitted observations on the
merits of the comunication, the Cormittee will consider it as to the nerits.

6.2 The question that nust be elucidated by the Comrittee is whether the
author's extradition to Peru would violate the obligation assuned by the State
party under article 3 of the Convention not to extradite a person to another
State where there are substantial grounds for believing that he would be in
danger of being subjected to torture.

6.3 The Conmittee nust then decide whether there are well-founded reasons
for believing that the author would be in danger of being subjected to torture
on her return to Peru. |In accordance with article 3, paragraph 2, of the
Convention, the Commttee should take account, for the purpose of determ ning
whet her there are such grounds, of all relevant considerations, including,
where applicable, the existence in the State concerned of a consistent pattern
of gross, flagrant or mass violations of human rights. However, the existence
of a pattern of this nature does not in itself constitute a sufficient reason
for deciding whether the person in question is in danger of being subjected to
torture on her return to this country; there nust be specific reasons for
believing that the person concerned is personally in danger. Simlarly, the
absence of this pattern does not nean that a person is not in danger of being
subjected to torture in her specific case.

6.4 When considering the periodic reports of Peru, ! the Conmttee received
numer ous all egations fromreliable sources concerning the use of torture by

| aw enforcenent officials in connection with the investigation of the offences
of terrorismand treason with a view to obtaining information or a confession
The Committee therefore considers that, in view of the nature of the
accusations made by the Peruvian authorities in requesting the extradition and
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the type of evidence on which they based their request, as described by the
parties, the author was in a situation where she was in danger of being placed
in police custody and tortured on her return to Peru

7. In the light of the above, the Commttee, acting in accordance with
article 22, paragraph 7, of the Convention against Torture and O her Cruel

I nhuman or Degradi ng Treatnent or Punishment, considers that the State party
failed to fulfil its obligation not to extradite the author, which constitutes
a violation of article 3 of the Conventi on.

8. Furthernore, the Conmittee is deeply concerned by the fact that the
State party did not accede to the request made by the Committee under

rule 108, paragraph 3, of its rules of procedure that it should refrain from
expelling or extraditing the author while her comunicati on was being
considered by the Committee and thereby failed to conply with the spirit of
t he Convention. The Committee considers that the State party, in ratifying
the Convention and voluntarily accepting the Committee' s competence under
article 22, undertook to cooperate with it in good faith in applying the
procedure. Conpliance with the provisional neasures called for by the
Committee in cases it considers reasonable is essential in order to protect
the person in question fromirreparable harm which could, noreover, nullify
the end result of the proceedings before the Conmittee.

[Done in English, French, Russian and Spanish, Spanish being the original.]

Not e

1. 50/ 44, paras. 62-73, and A/ 53/44, paras. 197-205.



