J. Communication No., 250/1987, Caxlton Reid v. Jamaica 'views

adopted on 20 July 1990, at the thirty-ninth sesalon)
Submitted by: Carlton Reid (represented by counsel)
Alleged victim: The author
State party concerned: Jemaica
Data of communications 7 August 1987 (initial submission)

Rate of decision on admissibility: 30 March 1989

The Human Rights Committee, established under article 28 of the International
Covenant on Civil and Political Rights,

L_ating on 20 July 1990,

Having concluded its consideration of communicatioa No. 250/1987, submitted to
the Committee by Mr., Carlton Reid under the Optional Protocol to the International
Covenant on Civil and Political Rights,

Having taken into account all written information made available to it by the
author of the communication and by the State party,

Adopta the followirg:

Views under article 5., paragraph 4. of the Optional Protocol*

1. The author of the communication (initial submission dated 7 August 1987 and
subsequent correspondence) is Carlton Reid, a Jamaican citizen awaiting execution
at St. Catherine District Prison, Jamaica. He claims to be the victim of a
violation by the Government of Jamaica of articles 6, 7 and 14 of the International
Covenant on Civil and Political Rights. He is represented by counsel.

2.1 The author was arrested on 2 December 1983 and charged with the murder, on

10 June 1983, of one Miriam Henry, at the site of the Water Commission at Langley,
Mount James. His trial took place in the Home Circuit of Kingston on 25 and

26 March 1985; he was found guilty and sentenced to death. On 6 October 1986, the
Jamaican Court of Appeal dismissed his appeal.

2.2 The prosecution accused the author of being one of three armed robbers who
raided the payroll of the Water Commission Pumping Station on 10 June 1983. It is
reported that the perpetrators first proceeded to the kitchen, where the author
purportedly wounded a woman by shooting her in the arm. The shot was not fatal and
she, together with others, escaped to another building where they locked themselves
in a room on the first floor. Witnesses identified the author as being one of the

L Au individual opinion submitted by Mr. Bertil Wennergren is appended.

-85-



robbers in the kitchen, but the murder allegedly took place in the upstairs room to
where the group had fled. During the trial the prosecution argued that the author
had gone upstairs. Of the persons in the upstairs room, the only witness who was
called, Mr. P. Jocephs, testified that after the door had been opened, the author
entered the room with a gun and that the wounded woman was shot in the head.

2.3 According to the author, Mr, Josephs' evidence was unreliable, First, he had
described him as wearing no mask, which was ln complete contradiction to the
evidence of all the other witnesses who had identified him as wearing a mask.
Secondly, Mr. Josephs testified that the author had dragged him down the stairs,
although none of those downstairs had seen this and no one had identified the
author as either walking ur or down the stairs at any time. Anothar wituess who
had been in the downstairs room, Ms. Hermione Heary, testified during the
preliminary inquiry that two men had run upstairs and that one of them was carrying
a shotgun. It was agreed that the author was not the man with the shotgun, and
Miss Henry never identified either man as the author. During the trial, Miss Henry
retracted her testimony given during the preliminary inquiry and claimed that the
maxu with the shotgun had remained downstalrs with her all the time.

2.4 At the conrlusion of the trial, the author claims, the judge failed to comply
with his duty to direct the jury on the rolevant points of law and to sum up for
the jurors the evidence relevant. to the charge. It is alleged that he failed to
mention any of the evidence as to what had happened in the upstairs room, where the
murder had taken place, and even forgot to tell the jury that the murder had
occurred in that room. In short, according to the author, he did not refer to any
of the evidence concerning the murder charge on which the jury had to return a
verdict. This, in his opinion, was tantamount to summing up a different cese
altogether, since the judge only focused on the robbery-related evidence, where the
identification evidence was strong, although none of that evidence related to the
murder.

2.5 Following his conviction, the author appealed to the Jamaican Court of

Appeal. He claims that, on appeal, few lawyers are willing to accept legal aid
assignments. ‘The lawyer who had been assigned to argue his appeal informed him
that an appeal would be futile. The author reguested that a different lawyer be
assigned to his case. This notwithstanding and against hig wishes, the lawyer who
had first been assigned to argue the appeal appeared before the Court of Appeal and
informed it that there were no grounds of appeal. This, apparently, relieved the
Court of Appeal from having to examine the case ax officio, as it would have been
required to do if no lawyer had appeared for the author. Faced with the lawyer's
concession, the Court of Appeal dismissed the appeal on 6 October 1986,

3. By decision of 12 November 1987, the Human Rights Committee transmitted the
communication, under rule 91 of its rules of procedure, to the State party,
requesting information and observations relevant to the question of the
admissibility of the communication. The Committee further requested the State
party, under rule 86 of its rules of procedure, not to carry out the death sentence
against the author before the Committee had had the opportunity to decide on the
question of admissibility. In addition, the Committee requested clarifications
concerning the case from both the State party and the author.
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4. By letter dated 29 December 1987, the author provided a number of
clarifications. He indicated that the first time he wac able to communicate with
the legal-aid attorney assigned to his case was on the opening day of the trial,
The lawyer requested a postponament because he had not been able to discuss the
case with the accuged, but the judge refused to grant it. Apparently, the lawyer
was wholly unprepared and reportedly told the author %that r9 d4i4 not know which
gquestions to pose to the witnesses. With respect to the appeal, the author stated
in a further letter duted 11 Marck 1988 that, prior to the hearing of his appeal,
he had received a letter dated 1 September 19856 fiom the lawyer assigued to argue
the appeal, reading as follows: "I am sorry to digappoint you, but having read the
transcript of your case, I cannot find any merit in the appeal. Four witnesses
identified you as the killer. That evidence cannot be overturned on appeal.
Unfortunately, I will be unable to assist you any further." Although the author
did request the services of a different attorney, this lawyer represented him in
the Court of Appeal. In fact, he argued that "having carefully raad the record and
considered the learned trial judge's summation, he could find no arguable ground to
support the application.”

5. In its submission under rule 91, dated 26 May 1988, the State party argued
that the communication was inadmissible on the grounds of the author's failure to
exhaust all available domestic remedies, as required by article 5, paragraph 2 (b),
of the Optional Protocol. It asserted that the autkor could still apply, pursuvant
to section 110 of the Jamaican Constitution, for special leave to appeal to the
Judicial Committee of the Privy Council, and that legal aid would be available to
him for that purpose. The State party also confirmed that the Court of Appeal
dismissed the author's appeal on the grounds outlined in paragraph 4 above.

6.1 Commenting on the State party's submissiorn, author's counsel, by letter dated
10 February 1989, lndicatos that the Judicial Committee of the Privy Council
diemissed the author's petition for special leave tv appeal on 29 November 1988,
This, it is submitted, means that all available domestic remedies in the case have
been exhausted. Counsel explains, in this context, that the only way for the
author to file an application for special leave to appeal was to seek the
assistance of English golicitors and counsel willing to act pio bong, as legal aid
available for defendants to submit their case to the Privy Council is inadequate.

6.2 Counsel further states that the grounds on which the Privy Council will
entertain appeals from Commonwealth countries in criminal matters are limited. The
Privy Council has established the rule that it will not act as a court of criminal
appeal and has restricted appeals in criminal matters to such cases where, in itg
opinion, some issues of constitutional importance arise or where a "substantial
injustice" has ocourred. The Privy Council's jurisdiction is, therefore, very
narrow. In applying its narrow test, it dismissed the author's petition.

6.3 With respect to the alleged violation of article 14 of the Covenant, counsel
specifies that the author was deprived of a fair trial within the meaning of
article 14, paragraph 1, because the judge never put to the jury any of the
evidence relating to the murder but only evidence relating to the robbery. His
subsequent appeal to the Jamaican Court of Appeal, according to counsel, was never
determined on the merits because of the concession made by the lawyer. This
situation, it is submitted, also constitutes a violstion of safeguard No. 4 of
Economic and Social Council resolution 1984/50 of 25 May 1984 on "Safeguards
guaranteeing protection of the rights of those facing the death penalty”, which
states: "Capital punishment may be imposed only when the guilt of the person
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charged in based upon clear and convincing evidence leaving no room for an
alternative explanation of the facts."

6.4 Counsel submits that the State party further violated article 14,

paragraph 3 (4), of the Covenant, because the author was not present during the
hearing of his appeal and did not have legal assistance of his own choosing. The
lawyer who appeared for the author bcfore the Court of Appeal had no retainer to
act, nor 4id he seek to obtain the author's express consent to appear before the
Court of Appeal and state that there were no grounds of appeal. In these
cirocumstances, the author should have been provided with an opportunity to obtain
the services of a different attorney. It is submitted that an individual's right
to legal represeantation of his own choosing does not only comprise the trial but
also subsequent appellate procedures. Moreover, given that the author's lawyer
failed to represent him, the author should have been allowed to be present during
the hearing of the eppeal and allowed to argue his own case, if the legal aid
lawyer was not prepared to do so. Because the author was denied representation of
his choosing and was not present at the appeal, he was also deprived of his right
to an effective review of his conviction and sentence by the Jamaican Court of
Appual, in violation of article 14, paragraph 5.

6.5 With respect to the alleged violation of articles 6 and 7 of the Covenant,
counsel recalls that the author has been confined to death row since his conviction
on 26 March 1985. It is claimed that the decision as to whether inmates on death
row are to be executed does not depend on legal grounds, but is a function of
political considerations, and thus that the author's continued uncertainty as to
whether or not a warrant for his execution will be issued, and the concomitant
mental anguigh, amounts to cruel, inhuman and degrading treatment in violation of
article 7. It is submitted that the resumption of executions after a long delay
unconnected with legal arguments or procedures would amount to a violation of
article 6.

7.1 The Committee ascertained, as it ie required to do under article 5,

paragraph 2 (a), of the Optional Protocol, that the same matter was not being
examined under another procedure of intarnational investigation or settlemeat.

With regard to article 5, parsgraph 2 (b), the Committee concluded, on the basis of
the information provided by the parties, that available domestic remedies had been
exhausted.

7.2 On 30 March 1989, the Human Rights Committee therefore declared the
communication admissible.

8.1 In its submission under article 4, paragraph 2, dated 15 June 1989, the State
party contends that the fact that the author's petition for special leave to appeal
to the Judicial Committee of the Privy Council was dismissed does not necessarily
imply that all available domestic remedies have been exhausted. It points out that
the rights under the Covenant which the author alleges have been violated are
guaranteed to every Jamaican citisen under Chapter III of the Jamaican
Congtitution. Thus, section 20, paragraph 1, provides:

"Whenever any person is charged with a criminal offence he shall, unless the

charge is withdrawn, be afforded a fair hearing within a reasonable time by an
independent and impartial court establisaed by law."



Section 20, paragraph 6, provides:
"Every person who ie charged with a criminal offence:

(a) Shall be informed as soon as reasonably practicable, in a language which
he underatands, of the nature of the offence charged;

(b) Shall be given adequate time and facilities for the preparation of his
defence;

(c) 8hall be permitted to defend himself in persom or by a legal
representative of his own choice;

(d) 8Shall be afforded facilities to examine in persom or by his legal
repreaentative the witness called by the prosecution before any court and
obtain the attendance of witnesses, subject to the payment of their
reasonable expenses, and carry out the examination of such witnesses to
testify on his behalf before the court on the same conditions as those
applying to witnesses called by the prosecution; aad

(e) Shall be permitted to have assigned to him without payment the assigtance
of an interpreter if he cannot understand the English language."

8.2 The State party adds that the right to life is protected by section 14 of the
Constitution, while protection from inhumen or degrading punishment or other
treatment is afforded by section 17. Under section 25, anyone who alleges that any
of the rights protected by Chapter I11I have been, or are likely to be contravened
in relation to him. may apply to the SBupreme (Constitutional) Court for redress.

An appesl lies from the decision of the Supreme Court to ths Court of Appeal and
from the decision of the Court of Appeal to the Judicial Committee of the Privy
Council,

8.3 The State party concludes that the right to counstitutional redress is a
distinct action from an appeal to the Judicial Committee of the Privy Council in a
oriminal case. Since the author has failed to take steps to pursue his
conatitutional remedles, the State party argues that hig communricaticn is
inadmissible on the ground of non-exhaustion of domestic remedies.

9.1 In her comments, dated 19 December 1949, counsel contends that the State party
has falled to comply with the Committee's reguest of 30 March 1989 to provide
explanations or statements on the merits of Mr. Reid's case, pursuant to article 4,
paragraph 2, of the Optional Protocol. Instead, it tried to revigit the
Committee's admissibility decision by arguing that Mr. Reid had failed to exhaust
domestic remedies. According to counsel, the State party could have put forward
its arguments in its submission under rule 91; at this stage, it is no longer open
to the State party to introduce new arguments on admissibility, or at least to do
80 before providing the information requested by the Committee in its admissibility
decision. In her opinion, a different view would be contrary to rule 93,

paragraph 4, of the Committee's rules of procedure.

9.2 Counsel adds that the State party's new arguments on admissibility miss the
point since article 5, paragraph 2 (b), of the Optional Protocol does not require
individuals to prove that they have exhausted every possible domestic course of
action which potentially might constitute a remedy. Only such remedies as are both
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available and effective must be pursued. Accordingly, it should be reasonably
assumed that the remedy which the Jamaican Government claims remains open to the
author would redress the alleged violations. But this would not be the case if
established case law ran counter to the conclusion sought by the author, as is the
situation in the instant case. She notes that the State party should provide, in
support of its argument, clarifications on whether or not there is any case luw
which would assist her with her case, given that Mr. Reld is now being asksd to
argue certain points before a court of lesser jurisdiction in Jamaica, which he had
already argued before the Judicial Committee of the Privy Council. Counsel
contends that the Judicial Committee, if seized of the constitutional case, would
most likely confirm its earlier decision in the case. Moreover, a court of lesser
Jurisdiction in Jamaica would be bound by the Judicial Committee's earlier
decision. Finally, counsel argues that the constitutional remedy is not only an
ineffective but also an unavailable remedy, since it is virtually impossible to
secure legal representation in Jamaica to argue constitutional cases on a pro bono
basis.

10.1 The Human Rights Committee has considered the pregsent communication in the
light of the information made available to it by the parties, as provided in
article 5, paragraph 1, of the Optional Protocol.

10.2 The Committee has taken due note of the State party's contention that with
respect to the alleged violations of articles 6, 7 and 14 ¢f the Covenant, domestic
remedies have not been exhausted by Mr. Reid. It takes this opportunity to expand
upon its admissibility findings.

10.3 The Committee has taken note of the State party's contention that the
communication is inadmissible because of the author's failure to pursue
constitutional remedies available to him under the Jamaicnan Constitution. In this
connection, the Committee observes that Section 20, paragraph 1, of the Jamaican
Congtitution guarantees the right to a fair trial, while Section 25 provides for
the implementation of the provisions guaranteeing the rights of the individual.
Section 25, paragraph 2, stipulates that the Supreme (Constitutional) Court may
"hear and determine"” applications with regard to the alleged non-observance of
constitutional guarantees, but 1imits its jurisdiction to such cases where the
applicants have not already been afforded "adequate means of redress for the
contraventions alleged"” (Sect. 25, para. 2, in fine). The Committee notes that the
State party was requested tc¢: clarify, in a number of interlocutory decisions,
whether the Supreme (Constitutional) Court has had the opportunity to determine the
guestion pursuant to Section 25, paragraph 2, of the Jamaican Constitution, whether
an appeal to the Court of Appeal and the Judicial Committee of “he Privy Council
congtitute "adequate means of redress" within the meaning of Section 25,

paragraph 2, of the Jamaican Constitution. The State party has replied that the
Supreme Court has so far not had said opportunity. Taking into account the Staie
party‘'s clarification, together with the absence of legal aid for filing a motion
in the Constitutional Court and the unwillingness of Jamaican counsel to act in
this regard without remuneration, the Committee finds that recourse to the
Constitutional Court under Section 25 of the Jamaican Comstitution is not a remedy
available to the author within the meaning of article 5, paragraph 2 (b), of the
Optional Protocol.

10.4 Finally, the author's claim that no legal aid is provided to those who

envisage filing a constitutional motion and who cannot afford legal representation
has remained uncontested. As Mr. Reid is unable to afford legal representation, it
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follows that even if a constitutional motion were considered an effective ramedy,
it would not be available to the author, in fact if not in law.

10.5 The Committee has also taken note of the State party's conteation that the
Committee's established jurisprudence on article 5, parajraph 2 (b), of the
Protocol, namely that domestic remedies must be both available and effective, is
merely the Committee's own interpretation of this provision. a/ It reiterates, in
this context, that the local remedies rule Zoes not require the resort to appeals
which objectively have no prospect of success, which is an established principle of
international law and of the Committee's jurisprudence.

10.6 For the reasons set out above, the Committee finds that a comstitutional
motion is not a remedy that the author would have to exhaust for purposes of the
Optional Protocol. It therefore concludes that there is no reason to revise its
decision on admissibility of 30 March 1989.

11.1 With respect to the alleged violation of article 14, three nrincipal issues
are before the Committee: (a) whether the alleged inadequacy of the judge's
summing-up to the jury in the trial before the Home Circuit Court amounted to a
denial of a fair trial; (b) whether the author had adequate time and facilities for
the preparation of his defence and (c) whether the author's representation before
the Court of Appeal by an attorney not of his choosing comstituted a violation of
article 14, paragraph 3 (4).

11.2 Concerning the first issue under article 14, the Committee reaffirms that it
is generslly for the appellate courts of States parties to evaluate the facts and
the evidence in a particular case. It is »~%, in principle, for the Committee to
review specific instructions to the jury by the judge in a trial by jury, unless it
can be ascertained that the instructions to the jury were clearly arbitrary or
amounted to a denial of justice. The Committee does not have sufficient evidence
that the trial judge‘'s instructions suffered from such defects.

11.3 The Committee notes that the State party has not denied the author's claim
that the court failed to grant counsel sufficient minimum time to prepare his
examination of witnesses. This amounts to a violation of article 14, paragraph
3 (b), of the Covenant.

11.4 Concerning the issue of the author's representation before the Court of
Appeal, the Committee reaffirms that it is axiomatic that legal assistance must be
made available to a convicted prisoner under sentence of death. L/ This applies to
the trial in the court of first instance as well as to appellate proceedings. In
the author's case, it is uncontested that legal counsel was assigned to him for the
appeal. What is at issue is whether the author had a right to contest the choice
of his court-appointed attorney, und whether he should have been afforded an
opportunity to be present during the hearing of the appeal. The author's
application for leave to appeal to the Court of Appeal, dated 6 April 1985,
indicates that he wished to be present for the hearing of his appeal. However, the
State party 4id not offer this opportunity, since legal aid counsel had been
assigned to him., Subsequently, his counsel considered that there was no merit in
the author's appeal and was not prepared to advance arguments in favour of it being
granted thus effectively leaving him without legal representation. In the
circumstances, and bearing in mind that this is a case involving the death penalty,
the Committee considers that the State party should have appointed another lawyer
for his defence or allowed him to rupresent himself at the appeal proceedings. To
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the extent that the author was denied effective representa“-ion at the appeal
proteedin( d, the requirements of article 14, paragraph 3 (d), have not been met.

11.5 The Committee is of the opinion that the impoaition of a sentemce of death
upon the conclusion of a trial in which the provisions of the Covenant have not
beou respected conatitu%es, if no further appeal against :he seantence is available,
a violation of article 6 of the Covenant. As the Couaiit%ee noted in its general
comment 6 (13), the provision that a sentence of death may be imposed only in
accordance with the law and not contrary to the provisions of the Covenant implies
that "the procedural guarantees therein prescribed must be observed, including the
right to a fair hearinyg by a. independent tribunal, the presumption of innocence,
the minimum guarantees for the defence, and the right to review by a highe:
tribunal”. 1In the present case, since the final sentence of death was passed
without having met the requirements for a fair trial set forth in article 14, it
must. be concluded that the right protected by article 6 of the Covenant has beun
violatead.

11.6 As to the allegation thaw. the delays in the execution of the senteunce passed
on the suthor amount to a violation of articl> 7 of the Covenant, and that the
author's execution after the delays encuuntered would amount to an arbitrary
deprivation of 1life, the Committee reaffirms its earlier jurigprudence pursuant to
which prolonged judicial proceedings do not par ge constitute cruel, inhuman or
degrading treatment evem if they can be a source of mental strain fo: convicted
prisoners. However, the situation may be different in cases involving capital
punishment, although an assessment of the circumstances of each case would be
necessary. 8/ In the present case the Committee does not find that the author has
sufficiextly substantiated his claim that delay in judicial procvedings constituted
for him cruel, inhuman and degrading trsatmoant under article 7.

12,1 The Human Rights Committee, acting under article 5, paragraph 4, of the
Optional Protoccl to the International Lovenant on Civil and Political Rights, ig
of the view that the facts, as found by the Committee, disclcse a violation of
articles 6 and 14, paragraph 3 (b) and (d), of the Covenant.

12,2 It 1o the view of the Committes that, in capitsl punishment cases, the duty
of Ste%es parties to obsesve rigorously all the guarantees for a fair trial set out
in article 14 of the Covenant is even more imperative. The Committee is of the
view chat Mr. Carlton Ruid, a victim of a violation of articles 6 and 14,

paragraph 3 (b) aad (d), ic entitls! Lo a remedy entalling his relesse.

i3, The Committee also takes this opportunity to express concecn about the
practical operation of the system of legal aid under the Poor Prisoners' Defence
Act. On the basis nof the information before it, the Committee ccnsiders that this
syster, in iCs curreut form, does not appear to operate in ways that would enable
legal representatives working on legal aid assignments to discharge themselves of
their duties and responsibilities as effectively as the interests of justice would
wvarraat. The Committee vonsiders that in cases iavolving capital punishment, in
particular, legal aid should enable counsel to prepare his client's defence in
circumstances tiiat can ensure justice. Th.s does include provision for adequate
remuneration for legal! aid. While the Committee conceder that the Stat- party's
authorities are in principle competent o spell out thu details of the Poor
Prisoners' Defence Act, and while it welcomes recent improvements in the terms
under which legal aid is made available, it urges the State party to reviuw its
lagal aid system.
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14, The Committee wouid wish to receive information on any relevant measures
taken by the State party im respect of the Committee's viers.

[Done in English, French, Russian and Spanish, the English %ext being the original
version.)

Notes

A/ 8State party's submission dated 25 May 1989 in comnunication No. 249/1987
(LR, v. Jamaica), not yet reported.

b/ BSee communication No. 223/1987 (Robinson v. Jamaica)., final views adopted
on J0 March 1989, para. 10.3.

2/ See communication Nos. 210/1986 and 225/1987 (Earl Pratt and Iven Morgas
v. Jamaica), tisal views adopted onm 6 April 1989, para. 13.6.




APPENDIX

Iadividual opinion: submitied by Mr. Bertil Wennergren pursuant
to rule 94, paragraph 3. of the Committea's rules of progedure,
goncerning the viaws of the Committee on commnunication

No. 250/1987, Carlton Reid v. Jsmaica

The Vienna Convention on the Law of Treaties states, latar alla, that a treaty
provision ghall be interpreted in accordance with the orainary meaning to be given
to its terms, placed in their context and in the light of the treaty's object and
purpose. The object and puipose of article 6, paragraph 2, of the Covenant is
obvious. It is to circumscribe the imposition of death sentences. The travaux
préparatairas characterise it as & yardstick to which national law authorising the
imposition of the death sentence must conform. This yardstick consists of a number
of prerequisites, some of which reflect guarantees also laid down in other articles
of the Covenant. The preroguisites are: (a) "only for the most serious crimes")
(b) "only in accordance v .th the law in force at the time of the commission of the
orime", cf. article 15, paragraph 1; (c) "only pursuant to a final judgment
rendeved by a competeant cour*:", cf. article 1., paragraph 1. The same regquirements
are to be found in article 4 of the American Convention on Human Rights, which
reads:t the death penalty "may be imposed only for the most serious crimes and
pursuant to a final judgment rendered by a competent court and in accordance with a
lav establighing such punishment, enacted prior to the commissior of the crime."
Article 2 of the European Coavention for the Protection of Human Rights and
Fundamental Freedoms is less complete. It merely states that '"no one shall be
deprived of his life intentionally save in the execution of a sentence of a court
following conviction of a crime for which this penalty is provided by iaw." Thus
the Convention provision focuses more than similar provisions on the purpose to
protect &n individual from any intentional deprivation of his life by State
organs. Article 6, paragraph 2, of the Covenant adds a prerequirfite that is not
included in either the European or the American Conventions, namely (d) "not
contrary to the provisions of the present Covenant and to the Convention on the
Prevention and Punishment of the Crime of Genocide”. The latter Coavention
includes provisions that prohibit any killing - i.e. also execution pursuant to a
death sentence - that can be subsumed under the term genocide. Article 6,
paragraph 8, of the Covenant prohibits in addition tho imposition of a sentence of
death for crimes committed by persons below eighteen years of age. Thus the
prerequisite (d) evidently in the first place aims at those provisione in the
Covenant and the Genocide Convention dealing with the imposition and execution of
death sentences. It is, however, worded in such general terms that it might be
understood as applying to other provisions of the Covenant as well, and not merely
to provisions which would apply to the imposition itgelf of a death sentence, for
instauce article 26. The Committee has in this case interpreted it that way and
found that a violatiom of the provisions in article 14 about a fair trial has to be
looked upon as a violation also of article 6, paragraph 2, when the trial ended
with a death sentence. I cannot find grounds for such an interpretation for the
following reason: in the context where this prersquisite has been placed - i.e in
paragraph 2 ard not in paragraph 1 - and in the light of the object and purpose of
that paragraph, it is daifficult to assume that it should be given an independent
significance apart from its specific purpose (piragraph 5 and article 26
onservance) and that it adds “o what already is made clear by article 6,

paragraph 5. The travaux préparatoirea do not provide any useful guidance;
moreover, any State power to lnvestigate a crime that may lead to a death sentence,
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indict a person for such a crime and conduct a trial against him is outside the
focal point of article 6, paragraph 2, that deals only with the power to sentence
an individual to death. The exercise of these related powera will then inetead
fall under paragraph 1, which provides that no one shall be arhitrarily deprived of
his life, a term which according to the travaux prédparatoires was preferred to
“without due process of law", In my opinion violations of the safeguards for a
fair trial in article 14 in 2 capital punishment cige cannot be deemed to also
constitute violations of article 6, paragraph 2. However, I agree with the
Committee that unfairness in a capital punishment case 18 of utmost gravity. When
gomeone's life is at stake, all possible precautions and safeguards must come into
full play. A breach of article 14 in such a case therefore constitutes a
particularly grave violation. But, it cannot, even for that reason, be deemed to
constitute a violation of article 6, paragraph 2. It is only -~ and only them - if
the trial does not display the characteristics of a real trial but rather those of
a mock trial, lacking the paramount characteristics of due process of law, that a
violation of article 6 of the Covenant besides a violation of article 14 of the
Covenant may arise, namely a violation of article 6, paragraph 1. The trial in
this case undoubtedly was a very unsatisfactory one, but the information available
does not, in my view, justify the conclusion that the elements of unfairness were
guch that the trial may be looked upon as arbitrary. I note in this connection
that the Judicial Committee of the Privy Council recwived a petition from the
author for special leave to appeal because of the trial deficiencies, but that. the
Judicial Committee Aid not grant leave. My conclusion therefcre is that, just as
under the American and Europe&n Conventions, violations of the fair trial
sateguards cannot as such at the same time be deemed to be violations of provisions
concerning the imposition of death sentences.

Bertil WENNERGREN



