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| NTRODUCTI ON
A Hi storical summary
1. Chile was one of the first denpcracies to be established in Amrerica.

The Constitution adopted in 1833 instituted a political system based on the
separation of public powers and a periodic re-election of Congress and the
Presi dent of the Republic by general election in accordance with the system of
suffrage in operation at the tine.

2. Chile thus went on to establish the rule of lawin a process interrupted
only three times: first during the 1891 civil war, which ended in the victory
of the parliamentary system over the presidential system then under a series
of mlitary governnents in power between 1924 and 1932, reflecting a crisis in
traditional society as the m ddle and working cl asses took shape; and, l|astly,
the col |l apse of the denpcratic institutional structure brought about by the
overthrow of the constitutional Government on 11 Septenber 1973 and the

i nauguration of a mlitary regime that lasted until 11 March 1990.

3. The adoption of the 1925 Constitution renoved any possibility of
parliamentari sm and consolidated the presidential system From 1932 onwards,
under the guidance of this Basic Charter, Chile was | ong able to produce

its rulers in the normal way and consolidate the denocratic system
Constitutional reforns gradually broadened popul ar participation in the
political process. The |ast anmendnents, made in 1971, ained to provide better
saf eqguards for the rule of |aw and to nodernize social and individual rights
by explicitly incorporating political rights, giving constitutional status to
political parties, extending freedom of thought in pursuit of the pluralism
of a denocratic system encouraging community participation through
constitutional recognition of comunity organizations and meki ng i nportant
changes in order to strengthen the freedom of education

4, On 11 Septenber 1973 the denocratic institutional framework collapsed
with the overthrow of the constitutional CGovernnent and the establishment of

a mlitary regime which |asted until 11 March 1990. That period saw what the
Nati onal Truth and Reconciliation Conm ssion described after its investigation
as a situation of systematic violation of human rights.

5. On 11 March 1990 President Patricio Aylwi n Azécar took office, having
been denocratically elected for a four-year term after which he was repl aced
in the sane way by the current President, Eduardo Frei Ruiz-Tagle, who wll
remain in office until 11 March 2000. At the sanme tinme, a National Congress
was also formally instituted and Chile enbarked on the re-establishnent of the
system of denocratic institutions disrupted by the mlitary regine. The
period since then has been characterized by the normal functioning of the rule
of law, with State bodies, the arnmed forces, the police, political parties and
trade union and social organizations operating within the framework of their
functions under the |aw and the Constitution

6. There have been no declarations of a state of enmergency, the institution
that made possible the serious violations of the rights to life, security and
personal freedomthat took place under the previous reginme. The fundanenta

rights and freedons guaranteed under the Constitution have not been restricted
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in any way under the denocratic Governnments. This situation has affected the
attitude of the higher courts of justice towards checks on the legality of
detentions through the correct application of habeas corpus, a remedy that has
recovered its customary validity.

7. This return to political and judicial normality has brought about

a considerable change with regard to the fundanmental rights and freedons
enbodied in Chile's Constitution and the Covenant. The nornmal functioning of
a denocratic institutional framework is not without its problens. The end of
the mlitary regi me was brought about through a political, non-violent

settl enment that entail ed acceptance of the 1980 Constitution adopted by that
very regime. On 5 Cctober 1988, under a constitutional mandate, a referendum
was held to deci de whether to endorse or reject the ruling junta' s nom nation
of General Pinochet for President during the transition to denocracy, a term
that would | ast, under the Basic Charter, until 1997. |In the |ast days of the
mlitary regine, after the “no” vote won in the 1988 referendum the coalition
that is nowin office was able, through negotiation with the mlitary
authorities and the political forces supporting the reginme, to change sone of
the nost authoritarian aspects of the Basic Charter. Nevertheless, certain
obstacl es remai ned that have had adverse effects in a nunber of human
rights-related areas owing to the retention of constitutional provisions
concerning the dual systemfor electing public authorities, the system of
appoi nting senators, the selection and conposition of the Constitutiona
Court, the situation regarding commanders-in-chief of the arned forces and
the conposition and powers of the National Security Council. The civi
Governments have submitted constitutional anendnents to the Congress in an
attenpt to change the situation, but have not received the support of the
political opposition; nevertheless, President Frei remains willing to press
for such amendnents.

8. In addition, the 1978 Decree-Law on ammesty has nade it harder to secure
proper justice for the victins of violations of the right to |ife during the
mlitary regine.

B. Chile and the International Covenant on Civi
and Political Rights

9. The Covenant was ratified by Chile on 10 February 1972 and pronul gat ed
on 30 Novenber 1976 (pronul gation Decree No. 778 of the Mnistry of Foreign
Affairs). As is well known, the procedure for incorporating internationa
conventions into the domestic |egal framework was never conpleted, since
despite its promul gati on, the Covenant and the promrul gati on decree were not
published in the Oficial Gazette. As a result, the higher courts of justice
denied its domestic validity every tine it was invoked. Before the mlitary
reginme left office, on 29 April 1989, the Covenant and Decree were published,
gi ving the Covenant the full force of law in Chile.

10. In a statenent notified to the United Nations on 7 Decenber 1990 and
published in the Oficial Gazette on 24 Cctober 1991, the Governnent of

Presi dent Aylw n recogni zed the conpetence of the Human Ri ghts Comm ttee under
article 41 of the Covenant in relation to any act that occurred or comenced
after 11 March 1990. On 27 May 1992 the sane Government ratified the Optiona
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Protocol to the Covenant, as announced in the Oficial Gazette on

20 August 1992, with a statenent recogni zing the conpetence of the Human

Ri ghts Committee to receive and exam ne conmuni cations from i ndividual s
relating to acts taking place after that instrument's entry into force in
Chile, and in any case acts that occurred or conmenced after 11 March 1990.

11. The last three reports submtted by Chile to the Human Ri ghts Conmittee
under article 40 of the International Covenant on Civil and Political Rights -
the initial report and a suppl enent (CCPR/ C/ 1/ Add. 25, of 27 April 1978, and
CCPR/ C/ 1/ Add. 40, of 20 March 1979); the second report and a suppl enent
(CCPR/ C/ 32/ Add. 1, of 7 May 1984, and CCPR/ C/ 32/ Add. 2, of 18 June 1984); and
the third report and a suppl enent (CCPR/ C/ 58/ Add. 2, of 23 May 1989, and
CCPR/ C/ 58/ Add. 4, of 8 August 1989) - were prepared by the former mlitary
regi me that governed the country from 1973 to 1990.

12. This is the fourth periodic report, and the first one submtted under
the denocratic reginme restored in Chile on 11 March 1990. The information
supplied in the report covers the period between 11 March 1990 and

Decenber 1996.

C. International conventions in donestic |aw
1. lncorporation into donestic |aw
13. In the absence of any legislation specifically regulating this area, the

| egal theory favoured by academ cs considers that international conventions
are incorporated into the donestic |egal order in three stages: adoption by
the Congress, promnulgation by the President and publication of the text of the
Convention and of the pronul gation decree in the Oficial Gazette. The basis
for this interpretation in the courts is to be found in article 50,

paragraph 1, of the Constitution, which attributes to Congress the exclusive
power to “adopt or reject international treaties submtted by the President
for ratification. Adoption of a treaty shall be subject to the same
procedures as those prescribed for an act.”

2. Status in donestic |aw

14. In relation to other itens of donestic |legislation, internationa
conventions are of the same status as an act. This conclusion is drawn from
prevailing case |law and the consensus of authors, in the absence of a specific
prescription to that effect.

D. Precedence of international human rights conventions

15. In July 1989, as a result of political negotiations between the regine
of General Augusto Pinochet and his supporters, and representatives of groups
opposed to the regi me, several amendments to the 1980 Constitution were
adopted, including changes to article 5, paragraph 2. This clause stated that
“the exercise of sovereignty is acknowl edged to be limted by respect for the
fundanmental rights that have their origin in human nature”. The anendnent
added, “It is the duty of the organs of State to respect and pronote the
rights guaranteed by this Constitution and by the international conventions
ratified by Chile and currently in force.”
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16. This reform has provoked debate, even though it is al nost universally
understood that, in order to reinforce respect for and the protection of human
rights in Chile, the legislative force of the international conventions
enbodyi ng those rights has been altered to give themconstitutional status and
create an inportant distinction between them and international conventions on
ot her subjects. As a result, the fundanental rights, responsibilities and
guarantees contained in the international conventions ratified by, and in
force in, Chile, nust be understood to augnment and supplenment the |ist of
rights enbodied in article 19 of the Constitution, and to have the sanme
constitutional status. The continuing debate in Chile on human rights
violations under the mlitary reginme makes it difficult to reach a solid
consensus on the |l egal theory and case law in this field.

E. I ncorporation of international hunman rights instrunents into
donestic legislation after 11 March 1990

17. One subject to which particular attention was paid when denocracy

was restored was the inplenmentation of the proposal in President Aylwin's
Governnment's programme to incorporate into the donestic |egal order the human
rights instrunents to which Chile had not acceded.

1. Ratification of human rights conventions

18. Chile has ratified the follow ng human rights conventions:

Convention on the Rights of the Child, ratified on 31 August 1990, in
force since 27 Septenber 1990;

Ameri can Convention on Human Rights, ratified on 21 August 1990, in
force since 5 January 1991;

Protocols | and Il Additional to the Geneva Conventi ons of
12 August 1949, ratified on 24 April 1991, in force since
28 COctober 1991

Optional Protocol to the International Covenant on Civil and Politica
Rights, ratified on 27 May 1992, in force since 20 August 1992;

Sl avery Convention, Protocol Amending the Sl avery Convention, and
Suppl emrent ary Convention on the Abolition of Slavery, the Slave Trade
and Institutions and Practices Simlar to Sl avery, accession on

20 June 1995, in force since 7 Novenber 1995;

Agreenent establishing the Fund for the Devel opnent of the |ndigenous
Peopl es of Latin Anerica and the Caribbean, ratified on 31 Cctober 1995,
in force since 26 February 1996;

I nter-Anerican Convention on the Prevention, Punishnment and Eradication
of Violence agai nst Whnen, ratified on 15 November 1996.
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2. Wthdrawal of reservations

19. Chile has withdrawn its reservati ons to:

The I nter-Anmerican Convention to Prevent and Punish Torture, on
21 August 1990;

The Convention against Torture and Qther Cruel, Inhuman or Degradi ng
Treat ment or Puni shnent, on 7 Septenber 1990.

3. Human rights conventions currently before the Congress

20. I nternational Convention on the Suppression and Puni shnent of the Crine
of Apartheid;

I nternational Convention against Apartheid in Sports;

I LO Convention No. 169 concerning Indigenous and Tri bal Peoples in
I ndependent Countri es;

Convention on the Non-Applicability of Statutory Limtations to War
Crinmes and Crinmes agai nst Humanity;

I nternational Convention on the Protection of the Rights of All M grant
Wor kers and Menmbers of their Famlies;

I nter-American Convention on Forced Di sappearance of Persons.

F. Measures relating to human rights violations
commtted under the mlitary reqgine

21. In order to resolve the human rights problems inherited fromthe
mlitary regine, President Aylwin's Government took a series of |egal and
adm nistrative steps to shed light on massive, systematic violations of
fundamental rights, set in notion the appropriate nechanisns of justice and
conpensation, facilitate the return of exiles and deal with the probl em of
political prisoners by reinstating the right to justice and due process.

22. On 25 April 1990, the National Conmi ssion on Truth and Reconciliation
was established by governnent decree to investigate the nost serious human
rights violations commtted between 11 Septenber 1973 and 11 March 1990,

i.e. situations in which detained persons di sappeared, were executed or died
under torture and the State appeared to bear noral responsibility for the
actions of its agents or persons in its service.

23. Working to a deadline that was extended until Decenber 1996, the

Nati onal Conpensation and Reconciliation Board established by law in

January 1992 inplenented the reconmendations in the report put out by the

Nati onal Commi ssion on Truth and Reconciliation, particularly those concerning
t he assessnment of cases which the Conm ssion had not resolved and noral and
materi al conpensation for the victins of human rights violations and their
famlies.
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24, Anot her body set up to resolve outstandi ng human rights probl enms was
the National Ofice for Returnees, whose purpose was to assist with the
reintegration of returning Chilean exiles.

25. Presi dent Aylwin submitted various bills ainmed at solving the problem
of the mlitary regine's political prisoners. After a long discussion in
Parliament, lasting nearly a year, these bills were enacted in 1991. !

Not only did this legislation address the question of political prisoners and
reinstitute the right to due process, it also represented an inportant step
forward in bringing Chilean | aw on crimnal procedure into line with

i nternational human rights law, in that it established rules inter alia
protecting prisoners fromtorture, meking preventive detention an exceptiona
measure and requiring greater equality before the | aw.

G Oher human rights protection neasures

26. The denocratic system under the Governnents of both President

Patricio Aylwi n and President Eduardo Frei, has not only dealt with the
serious effects of the violations of basic rights that occurred under the
mlitary regine and incorporated international instrunments protecting and
conpl ementing those rights into the domestic |egal order, but has al so taken a
series of neasures of various kinds to give effect to the Internationa
Covenant on Civil and Political Rights and other human rights conventions to
which Chile is party.

1. Protection of children, wonen and i ndi genous peopl es

27. Speci al attention has been paid to protecting the nost vul nerable
sectors of society. The neasures taken include giving priority to social and
economi c policies on behalf of mnors, with the ratification of the Convention
on the Rights of the Child and the adoption of a national plan of action for
children; in favour of wonmen and famly, with the establishment of the

Nati onal Wbnen's Service; and on behalf of ethnic mnorities, with the

enact ment of the Indigenous Peoples' Bill.

2. Reformof the crimnal justice system

28. As nmentioned above, the legislation enacted by President Aylwin's
Government to solve the problemof political prisoners is in part intended to
bring Chilean crimnal procedural lawinto line with international human
rights law. 1In that regard, President Frei's Covernnent has taken a decisive
and i nportant step forward by preparing, as part of a series of reforms ained
at noderni zing the judicial system a draft new Code of Penal Procedure, which
i s now before Congress.

29. Chile's noderni zation of its systemof justice is intended to bring the
various institutions involved in the adm nistration of justice into step with
political and econom c devel opnents that have taken place in the country in
the last 20 years. Whereas Chile's justice adm nistration system which was
basi cal |l y desi gned and constituted around the m d-ni neteenth century, has not
changed since then. Chilean society has changed both economically and
politically. The protectionist econony has given way to a market econony in
which the State has taken on a regulatory role and relinquished its role as
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producer, a shift that entails decentralization in order to encourage private
initiative. 1In the political arena, the consolidation of the denocratic nodel
has relied on respect for human rights as the basic principle of |egitimacy.
There is a consensus in the country that both these devel opments make it
necessary to nodernize the judiciary in order to ensure governability in the
political system social integration and the viability of this nodel of
econom ¢ devel opnent .

30. Three areas for reform have been identified: access to justice, child
| aw and the penal system The draft new Code of Penal Procedure is the first
substantive step towards reformof the penal systemas a whole. 1In the view

of the current Government, now that denpcratic coexistence has been restored,
putting an end to gross human rights violations, it is in the penal procedure
system that the greatest abuses of power might arise. The draft therefore
proposes amendnments to the Code in order to guarantee nmore effective enjoynent
of such rights in everyday life. One of the general principles underlying the

proposed system - in the words of the President's statenent introducing the
draft - is “the direct application of constitutional and international human
rights standards to the regul ati on of penal procedure”. It notes that “the

basi ¢ guidelines used in the design of the project were the Constitution of
the Republic and the international human rights instrunents by which the
country is bound, special account being taken of the American Convention on
Human Ri ghts and the International Covenant on Civil and Political Rights”.
The rationale for this is the need to strengthen the idea that penal procedure
begins with the general principles of |egal order governing the relationship
between the State and its citizens that are set forth in such |egislative
texts. The aimis to enphasize the inportance of these principles over and
above the specific procedural nechanisnms enbodied in the [aw. Judges' work
should be a matter of marrying procedural rules with constitutional or

i nternational standards, interpreting and applying the former in such a way as
to meet the requirenments inposed by the latter

31. The draft new Code of Crimnal Procedure was sent to Congress

on 9 June 1995. ? The House of Representatives Constitutional, Legislative
and Justice Comrittee approved the full text, which will continue its
constitutional path through the House and | ater through the Senate. As part
of this procedural change, a draft constitutional reformrelating to the
Public Prosecutor's Ofice is currently before the Senate Constitutional
Legi sl ative, Justice and Regulatory Committee. ® At the sane time, the Public
Prosecutor's O fice (Organi zation) Act is being exam ned by the House of
Representatives Constitutional, Legislative and Justice Conmittee. * Furt her
contributions to the reformof procedure will be nade by other bills, due to
be presented to Congress in the near future, dealing with the establishment of
an O fice of the Crimnal Defender and anmendnents to the Courts (Organization)
Code and ot her |egal texts.

32. The broad political consensus over this reformhas enabled it to be

i npl enmented. The CGovernnment hopes to keep up the momentum so that Congress
can finish enacting the legislation during the current President's term of
office, which is due to end in 2000. The Executive has therefore included the
bill in its special |egislative sessions. Wen the definitive text cones into
force - the date of publication in the Oficial Gazette - this |egislation
will begin to be brought in (over a period of 10 years) throughout the
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national territory. It is inportant to note that all provisions of the new
Code guaranteeing the fundanmental rights of the parties to crimna
proceedings will conme into force on the date of publication throughout the
national territory, including places where current |egislation still applies
while the new Code is gradually being inplemented. °

33. Thi s proposal, sent by the Government to the House of Representatives

on 10 April 1996, called for inmediate changes in the protection of detainees
human rights: the abolition of detention on suspicion; the recognition of the
of fence of torture within the neaning of the Convention against Torture and

O her Cruel, Inhuman or Degradi ng Treatnent or Punishment; and anendnents to
the legislation on inform ng detainees of their rights. On 13 August 1996, by
a vote of 76 to 6, the House of Representatives passed the bill on condition
that it would be brought into Iine with the new Code of Crimninal Procedure, in
order to give practical expression to the procedural refornms on detention. ¢

[1. | NFORMATI ON RELATI NG TO THE ARTI CLES
(for the period March 1990- Decenber 1996)
Article 1

Restoration of the right to self-determnation (art. 1, para. 1)

34. The restoration of this right, enbodied in articles 4 and 5 of the
Chi |l ean Constitution but violated under the mlitary regine, came about as a
result of an agreenent anong the various forces opposed to General Pinochet's
Government to accept the rules laid down in the 1980 Constitution, as approved
by the Governnent and the ruling mlitary junta, in order to nove towards
presidential and congressional elections. On 5 COctober 1988 a referendum was
held to confirmor reject General Pinochet's appointment as President during
the period of transition to denocracy, which, under the Basic Charter, would
last until 1997. The “no” vote won by an absolute majority,

with 54.71 per cent, against a “yes” vote of 43.01 per cent in favour of
General Pinochet, after a vast turnout in which abstentions amunted to a
mere 2.47 per cent.

35. A process of political negotiation then began between the mlitary
regime, its supporters and opposition groups, with the aimof preparing the
ground for denocratic elections and reform ng the nore authoritarian parts of
the 1980 Constitution. This led to a range of constitutional reforms which
were ratified by an overwhelmng mgjority of voters - 85.70 per cent - in a
referendum on 30 July 1989.

36. Presi dential and congressional elections were held on 14 Decenber 1989.
On 11 March 1990 President Patricio Aylwin took office after w nning

the 53.79 per cent of the vote in an election with an abstention rate

of 5.3 per cent. The National Congress also began work that day, with a
governi ng coalition known as the Pro-Denpcracy Alliance, obtaining

50. 83 per cent of votes in the Senate and 50.55 per cent in the House of
Representatives. On 28 June 1992, during President Aylwin's period of office,
muni ci pal el ections were held for the first time in 21 years thanks to a
reforminitiated by his Governnent.
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37. On 11 Decenber 1993, the current President, Eduardo Frei Ruiz-Tagle, was
elected with 54.77 per cent of the vote. Fresh elections were also held for
the entire House of Representatives and a part of the Senate, in accordance
with the Constitution. 7

38. Several parts of the institutional structure established under the 1990
Constitution do, however, present obstacles to self-determnation

(a) The |ist-based el ectoral system which is not part of Chilean
tradition or its nmultiparty political scene, does not allow adequate
proportional representation of majorities and mnorities, gives the second
el ectoral list an advantage over the first and pushes out mnority groups,
which are left with no parlianentary representation unless they formelectora
coalitions;

(b) The exi stence of nine senators not elected by popul ar vote but
appoi nted before President Aylwin took office by the nenbers of the Suprene
Court, the National Security Council and General Pinochet;

(c) A Constitutional Court whose conposition is not denocratic since
sonme menbers are appointed by the National Security Council. 1t also includes
three nenbers of the Supreme Court - in effect a duplication of functions.

Its conposition is restricted owing to the nature of the qualifications

required to be elected a menber. The Constitutional Court currently has
seven nenbers: three Suprene Court judges elected by the Suprenme Court

itself, two |lawers elected by the National Security Council, one |awer
appoi nted by the President and one el ected by the Senate;

(d) The way in which the National Security Council passes resolutions
and operates allowing it to take decisions by absolute mgjority, with the
representatives of the armed forces (four nenbers out of a total of eight)
havi ng a decisive influence. The National Security Council is currently
chaired by the President of the Republic; its nmenbers are the Chairmen of the
Senate and the Suprene Court, the Commanders-in-Chief of the armed forces, the
Di rector-General of the Carabineros and the Conptroller-General of the
Republ i c;

(e) Under the Constitution, the position of the Comranders-in-Chief of
the arnmed forces (arnmy, navy and air force) and the Director-Ceneral of the
Car abi neros, who cannot be renoved fromoffice by the President, is as
follows. According to article 32, paragraph 18, the President has the power
to appoi nt and renove the incumbents. Under article 93, they are appointed by
the President for a period of four years, during which they cannot be renpoved
and may not be appointed for a further term Under article 94, appointnents,
pronotions and retirenments of officials of the arned forces and the
Car abi neros are to be nade by presidential decree “in accordance with the
rel evant organi zation act which shall set forth the respective basic
regul ations”. At the sane time, the organization acts constituting the arned
forces and Carabineros reaffirmthat official appointnents, pronotions and
retirements shall be carried out by presidential decree but add a requirenent
for “a recommendati on by the Commander-in-Chief of the service or the
Director-General, as appropriate”. This regulation thus effectively robs the
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Head of State of the power to nmake decisions in this area, since, w thout a
recommendation fromthe mlitary high conmand or the Director-Ceneral of the
Car abi neros, he cannot exercise his constitutional powers.

39. Wth the aimof correcting these institutional deficiencies and

strengt heni ng denocracy, the Governnent of President Frei in August 1995 sent
the Senate a draft set of constitutional anmendnents 8 aiming to: abolish the
non- el ected Senatorial positions as of 11 March 1998, curtail the Nationa
Security Council's influence on the appointnent of nenbers of the
Constitutional Court and increase Congress's role in such appointments; alter
the status and nunber of persons designated by the Suprene Court to sit on the
Nat i onal Security Council (fromthree nenbers of the Court to two | awers
unconnected with it); make the Speaker of the House of Representatives a
menber of the Security Council; provide for Security Council neetings to be
called by the President ex officio or at the request of at |east three Counci
menbers; and give the President the casting vote in the event of a tie.

Bef ore the Decenber 1997 parliamentary el ections, the Executive will ensure
that these institutional refornms are referred to Congress, pressing
particularly for the abolition of appointee senators and proposing reforms to
the list-based el ection system and el ection canpai gn financi ng.

40. In addition to these refornms, President Frei sent to the Senate a bil
simlar to one sponsored by President Aylw n, amendi ng the organi zati on acts
constituting the Chilean armed forces and Carabineros so as to allow the
President to order the retirement of senior officers without a reconmendation
fromthe rel evant Conmander-in-Chief. °

41. Nei ther the constitutional reformbill nor the bill to amend the armed
forces and Carabi neros organi zati on acts has been successful, being condemed
by | egi sl ators opposed to the Governnent.

Administration of Non-Self-Governing and Trust Territories (art. 1.3)

42. Chil e does not adm ni ster any Non-Sel f-Governing or Trust Territories.
In the international arena, Chile has supported resolutions in the Third
Conmittee of the United Nations Ceneral Assenmbly on “the right of the

Pal esti nian People to self-determ nation” (A/C 3/51/L.25), the “universa
realization of the right of peoples to self-determnation” (A/C. 3/51/L.28) and
the “Use of mercenaries as a neans to violate human rights and to inpede the
exercise of the rights of peoples to self-determ nation” (A/C 3/51/L.26).

Article 2

Ensuring the rights recognized in the Covenant (arts. 2.1)

43. The rights enbodied in the Covenant apply explicitly to everyone living
in Chile without distinction of any kind, under the Constitution of the
Republic of Chile (art. 19), which stipulates in article 5 that “the exercise
of sovereignty is acknow edged to be limted by respect for the fundanenta
rights that have their origin in human nature”

44, Li ke any other international treaty the Covenant itself, as explained in
the introduction to this report, entered into force once the requirements for
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its incorporation into the domestic |egal order had been net. Being an

i nternational human rights agreenent, the Covenant is of constitutional rank
by virtue of the anendnent to article 5 of the Constitution. As previously
expl ai ned, that anendment is of inmense inportance to the Chilean State's
undertaking to guarantee individual rights. The aimof the reformwas to
strengthen the position of human rights in the domestic |egal order

45, The exercise of public power through a governnent apparatus based on a
denocratic institutional framework has restored the State's capacity to
guarantee the free exercise of the rights recogni zed under the Covenant.

Since 11 March 1990, when a denocratic regine was reinstated in Chile, there
have been two successive denpcratic Governnents which have naintai ned norma
institutional order without recourse to states of energency; hence there has
been no restraint on the exercise of the rights recogni zed under the Covenant.
The enjoyment and exercise of human rights in Chile are guaranteed by the
proper functioning of the renedi es designed to protect them

46. The State's obligation to guarantee these rights has not been linmted to
legal and institutional stability. It has also taken the form of |egal steps
to bring donestic legislation into Iine with international standards, thus

i mproving the conditions under which the rights can be exercised as
illustrated by the 1991 reform of penal procedure  and the draft new Code of
Penal Procedure and supporting bills. %

47. In the same way, realizing that the obligation to guarantee these rights
goes beyond their protection in the courts and through appropriate

| egi sl ation, the denocratic Governnents have devised policies to inplenent the
principle of non-discrimnation agai nst wonmen, children and i ndi genous

peopl es, attenpting to affect social and cultural change in these areas and
bring the rights of these di sadvantaged groups into line with those of the
rest of the national community (see paras. 56ff, 249ff and 261ff).

Legislative or other neasures to give effect to the rights recognized in the
Covenant (art. 2, para. 2)

48. Begi nning on 11 March 1990, a series of |egislative and other neasures -
described in detail in this report - have been introduced with the ai m of
giving effect to the rights recognized in the Covenant.

Effective remedy for the protection of rights (art. 2, para. 3)

49. The country's constitutional and | egal provisions guarantee all its

i nhabitants judicial and adm nistrative renedies to reassert their rights if
they are violated. The renedies of protection and anparo are now fully
applied, both in normal tines and during states of constitutional emergency;
this was not the case until the 1989 constitutional reform since neither
remedy had been applicable during states of energency and siege.

Renedy of protection

50. In accordance with article 20 of the Constitution, this renedy is
i ntended to safeguard the fundamental rights specifically nmentioned in the
article in the event of their denial or infringement or a threat to their
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| awful exercise due to arbitrary or illegal acts or om ssions. Although the
Constitution does not say so, case |law has determ ned that protection
proceedings may be initiated in the event of infringements commtted by the
political or adm nistrative authorities, individuals or bodies corporate.

In keeping with the nature of the renmedy, applications are dealt with by the
Court of Appeal in summary manner and without formalities, with a viewto
affording effective protection. The facts and the evidence are assessed
freely. The judgenent of the Court of Appeal is final and may be appeal ed
agai nst to the Suprene Court within a short period. The decisions of the
courts nust be handed down within specific tine limts and there are broad
powers for imediately taking the necessary neasures to restore the rule of

| aw and ensure the protection of the person concerned.

51. This remedy applies to nost of the rights guaranteed in the Covenant:
right tolife and right to physical and psychological integrity of the

i ndi vidual ; equality before the law, right to be tried not by special courts
but by a court stipulated in | aw and previously established by | aw, respect
for and protection of private and public |ife and the honour of the individua
and his famly; inviolability of the home and any form of private

comuni cation; freedom of conscience; right to choose a health system freedom
of education; freedom of opinion and freedomto inpart information, wthout
prior censorship; right to assenble peacefully w thout prior authorization and
wi t hout arms; right of association wthout prior authorization; freedom of
work; right to join a trade union; right to engage in an econom c activity;
freedomto acquire property; right to own property; copyright; right to live
in an unpol luted environnment. |Individual freedom and security are protected
by the renedy of anparo.

52. The renedy of protection is fully in force in Chile. There is

consi derable case |law attesting to its normal operation as an effective
mechani sm for safeguarding individuals' fundanmental rights. During the period
1990- 1993 deci sions were reached on a total of 2,046 applications for
protection | odged with the Santiago Court of Appeal. *?

Year

1990

1991

1992

1993

TOTAL

Deci si ons

519

448

442

657

2 046

Most of the applications during this period concerned the right to own

property, the right to life and the right to equality.

Year 1990 1991 1992 1993 TOTAL
Property 105 102 98 113 438
Life 57 52 47 75 231
Equal ity 43 52 46 81 222

Anmong the information given in this report are exanples of applications for
protection allowed in order to safeguard rights established in the Covenant
(see paras. 86, 111, 161, 187, 207, 236 and 260).
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Renedy of anparo (habeas corpus)
(See information in para. 129.)
Recommended ref orns
53. The report of the National Comm ssion on Truth and Reconciliation has

recommended | egal and constitutional reforns relating to the renedi es of
protection and anparo with the ai mof inproving safeguards for human rights.
The recomrendations include: w dening the range of rights safeguarded by the
remedy of protection, or establishing protective neasures for those rights
which it is not advisable to protect by neans of this renmedy; making it an
obligation - during anmparo proceedings - to keep the detainee at the disposa
of the court and requiring the agency appeal ed against to reveal the identity
of the arresting officers; and allow ng courts hearing applications for anparo
and protection during states of enmergency to pronounce on the reasons adduced
by the authorities for adopting the neasures appeal ed agai nst.

Adm ni strative renedi es

54, In accordance with the Organization Act establishing the General Bases
of the Adm nistration of the State (No. 18,575, art. 9), “Adm nistrative acts
shall be open to challenge by means of the renmedi es established by law. An
application for reconsideration nmay al ways be made to the organ where the act
in question originated and, where appropriate, to the next |evel of authority
above it, without prejudice to such judicial action as may be required”

55. The Organi zation Act establishing the Ofice of the Conptroller-Genera
of the Republic (No. 10,336, arts. 6 and 10) stipulates that any decree issued
through the admi nistrative organs of the State shall be subject to
constitutional review Under this procedure the Conptroller-General's Ofice
exerci ses broad powers of oversight in rulings, binding on the Adm nistration
whi ch are based on the full range of national |egislation, including

| egislation to protect individuals' fundanental rights. Cases in point are
the rulings cited under a number of articles in this report (see paras. 99,
191 and 207).

Article 3

A. Legal framework

56. Despite the fact that a nunber of |egislative amendnments have been

i ntroduced in the course of this century, there are still areas where
sometines married wonmen, sonetinmes all women, are discrimnated against. A
worman married under the matrinonial reginme of joint ownership of property has
limted capacity with respect to her own assets, inherited assets and joint
assets since they are adm nistered by the husband (Civil Code, Book 1V,

Title XII, third para., arts. 1.749 and 1.752). The |legal representation of
children and the adm nistration and enjoynent of their assets (parenta
authority) are the responsibility of the father and, only in his absence, the
nother (Civil Code, Book I, Title X, art. 240).
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57. In crimnal matters, discrimnation can be discerned in the concept of
womanhood underlying nost offences of a sexual nature. Particularly serious
was the discrimnation with respect to the duty of fidelity between the
spouses; infidelity was treated and puni shed under the heading of adultery,
and penalties were heavier for the woman. A recent |egal reform has ended
this inequality.

58. Labour | egislation now contains no direct discrimnation in view of the
recent abolition of the only existing discrimnatory provisions, which forbade
wonen to performcertain types of work. However, there is still de facto

di scrimnation deriving fromwonen's cultural role.

59. According to data fromthe national enploynent survey by the Nationa
Institute of Statistics, covering the period Septenber-Novenber 1993, wonen
over the age of 15 accounted for 34.4 per cent of the workforce as agai nst
76.7 per cent for nmen. The correspondi ng survey for the fourth quarter of
1992 shows that wonmen are enployed mainly in the services sector, where | abour
discrimnation is greater. The average i ncome earned by women is

68. 3 per cent of men's average inconme in financial services and 60.7 per cent
in social and personal services. As one goes further up the jobs | adder
differences in earnings increase. Thus in the occupational group “office and
related staff”, wonen's average earnings stand at 70.5 per cent of nen's
earni ngs, but they are at 45 per cent of the male level in the case of

prof essional, technical and related staff.

1. Legal reforns since 1990

60. (a) Act establishing severance pay for wonmen working in private homes.
This is financed by a nmonthly enployer's contribution equival ent

to 4.11 per cent of the worman's taxable renuneration. \Wen the period of

enpl oynment comes to an end, regardless of the reason for term nation, the

enpl oyee is entitled to withdraw the accunul ated funds; **

(b) Act rescinding the rul es agai nst women perform ng specific types
of work (work in mnes and night work); this |aw establishes working hours and
a mni mum wage for women working in private homes and the enpl oyees of
comerci al establishnments, hotels, restaurants or clubs; it also establishes
obligations with regard to neals, transport and accommodati on for seasona

wonmen workers in the agro-industrial sector. It enables fathers to take |eave
upon the birth or sickness of a child if the nother has died in or in
consequence of childbirth, and in the event of serious illness in a child

under the age of one year if the nother so chooses. This has initiated a
change of attitude, in that nen can al so share and shoul der their
responsibilities as fathers for the care of their children;

(c) Act abolishing the offence of adultery, for which penalties were
heavi er for wonen; ¢

(d) Act establishing an alternative form of ownership of property for
marri ed couples (see para. 243);

(e) Act on donestic violence (see paras. 240 and 241).
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2. Bills under consideration

Proposed constitutional reform

61. The existing article 1 of the Constitution stipulates: “Men are born
free and equal in dignity and rights”. This wording will be replaced by the
follow ng: “Men and wonmen are born free and equal in dignity and rights”. In
addition, the bill calls for an anendnent of article 19, paragraph 2, of the
Constitution, explicitly incorporating the principle that there should be no
arbitrary discrimnation between nen and wonen. The follow ng sentence wil |l
be added: “Men and wonen are equal before the law' . This bill builds upon
the Convention on the Elimnation of Al Forms of Discrimnation agai nst Wnen
and strengthens the constitutional underpinnings of legal, political and
social equality and equality of opportunity.

QG her _bills

62. (a) Wl add the offence of sexual harassnent to the sexual offences
covered by the Penal Code;

(b) W Il establish penalties for sexual harassnent in the workpl ace;
(c) W Il prohibit requiring a pregnancy test before hiring a wonman;

(d) On antenatal and postnatal |eave. The objective is to give
wor ki ng nothers the opportunity to delay their antenatal |eave and add the
days worked to postnatal |eave, thus giving themnore tinme to spend with their
newborn child. This bill will be supplemented by a governmental initiative to
pay a maternity allowance to women working in private homes, thus enabling
themto neet the continuous enployment requirenments for eligibility for
maternity allowances. This will inprove the current situation of these wonen
who, having no maternity rights, are in many cases dism ssed once their
enpl oyers learn that they are pregnant;

(e) W Il anmend the offences of rape and abduction

B. Policies for the advancenent of wonen

63. The denocratic Governnments have initiated inportant neasures with the
ai m of overcom ng the remaining inbal ances between nen and wonen as regards
the enjoyment of their rights.

1. National Wwnen's Service

64. The starting-point for the institutionalization of the task of inproving
the status of wonmen was the establishment of the National Wnen's

Service (SERNAM) in 1991. ¥ The establishment, consolidation and
strengthening of this national agency for the advancement of wonmen has been
the main achievenent in efforts to secure equal rights for wonen. SERNAMis a
decentralized public service answerable to the President of the Republic
through the Mnistry of Planning and Cooperation. |Its Director has

m ni sterial rank. The purpose of SERNAMis spelled out in article 2 of the
Act establishing it: “The National Wnmen's Service shall be responsible for
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col l aborating with the Executive in the study and proposal of general plans
and neasures to all ow wonen equal rights and opportunities with men in the
process of political, social, economc and cultural devel opnent of the
country, while respecting the nature and specificity of wonmen deriving from
the natural differences between the sexes, including their appropriate
embodiment in famly relations”.

65. In the area of public policy, SERNAM has fromits inception carried out
programes in conjunction with other mnistries, municipalities and public
services. Sonme of the nost inportant are nmentioned bel ow

(a) Support for femal e heads of househol d: SERNAM has, since its
i nception, concerned itself with the situation of femal e heads of househol d,
initially by generating strategies to enable fanilies headed by such wonmen to
be recogni zed as such, and providing themw th opportunities in the areas of
heal t h, education and enpl oynent. Sonme 300,000 famlies, mainly in the
poorest sectors of the country, are dependent on wonen at the head of the
househol d. At present programmes ai ned at fermal e heads of househol d are being
carried out in 72 communes and progress towards the autonony of such wonen is
pl anned in the various municipalities. The problemis approached through the
formul ati on of conprehensive and intersectoral measures ranging from
vocational training to infant care

(b) Preventi on of teenage pregnancy: In 1991, SERNAM began the
t eenage pregnancy programe, which brings together a wi de range of specialists
and researchers on the subject. The goals are to ascertain the actua
situation with regard to such pregnancies, to exam ne the problemas it
affects society and the Governnent, and to coordi nate proposals for public
policies with the various mnistries providing assistance in this area. The
programe began with a diagnostic study designed and executed by a team from
the University of Chile, in conjunction with SERNAM Subsequently, nationa
and regional seminars were held to ascertain the views of experts on the
subj ect and the actual nature and extent of the problemthroughout the
country. At the same tine, a pilot project was designed and put into effect
in a district of Santiago involving health officials, teachers, parents,
guardi ans and students. Methodol ogi es and contents were tested, materials
were produced, and the project ended with an external eval uation which showed
its successes and failures. At present, SERNAM s concern is reflected inits
menbership of an inter-mnisterial comm ssion on the subject. The comm ssion
is carrying out a project centred on comunity debates about the affections
and sexuality, which are being held at schools in several parts of the
country. SERNAM s responsibility within the conm ssion is to gather
i nformati on and consi der the question as it is seen by young people and their
famlies;

(c) O her programres: Vocational training;, support for
m cro-enterprises; sports and recreation; kindergartens for women worKking
part-tinme; child care; prevention of donestic violence (see paras. 240
and 241).
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2. Equal Opportunities for Wonen Pl an, 1994-1999

66. At present, with the experience gained during its first years of
activity and in order to fulfil its central objective of involving various
sectors of the State adm nistration in transformng the situation of wonen,
SERNAM has fornmul ated the “Equal Opportunities for Wnen Plan, 1994-1999”. 18
This sets targets for the period, defines coherent and systematic neasures for
attai ning them and means of evaluating the neasures, and identifies the
agencies involved in executing them The Plan is a substantial undertaking,

ai med at making public policies nore efficient. Wthin its framework, action
is already being undertaken through various mnistries. For exanple, the

M nistry of Health has converted the Perinatal Mternal Programme into a
Wnen's Total Health Progranme; the Mnistry of Education has incorporated the
gender perspective into the bidding conditions for publishing houses preparing
teaching material for courses in nunicipalities; the Mnistry of Justice has
sponsored two | egislative proposals relating to the plan for the advancenent
of wonen and protection of the famly: the Donmestic Violence Act and the
Sharing of Earnings Act (see paras. 240 and 241). As has already been stated,
there is also a proposal to anend article 1, paragraph 1, of the Constitution
by maki ng an express reference to “wonen”; the Equal Opportunities for Wmnen
Pl an has thereby acquired constitutional support for the devel oprment of
positive State action in the field of discrimnation agai nst women.

C. Cooperation with the international protection system

Reports to the Committee on the Elimnation of Discrimnation agai nst Wonen

67. In Septenber 1991, the Covernnent submitted its first report on
i mpl enentati on of the Convention on the Elimnation of Al Fornms of
Di scrim nati on agai nst Woren (CEDAWC/ CHI /1 of 3 Septenmber 1991). In

January 1995, the second report was submtted, describing achi evenents during
the period 1991-1995 (CEDAWC/ CHI /2 of 19 Cctober 1995)

Inter-Anerican Convention on the Prevention, Punishnment and Eradi cation of
Vi ol ence agai nst Wonen

68. This Convention was signed by the Governnent of Chile on 9 June 1994,
approved by the National Congress on 24 June 1996 and ratified on
15 Novenber 1996

Article 4
69. At present the Constitution provides for the follow ng states of
exception: in the event of foreign war, the state of alert; in the event of

civil war or internal disturbance, the state of siege; in serious cases of
di sruption of public order or harm or danger to national security, due to

i nternal or external causes, the state of energency; in the event of public
di saster, the state of disaster (arts. 39 et seq.).

70. During the military regime these states of exception were all decl ared,
in addition to that provided for in transitional article 24 of the
Constitution, which was known as a “state of danger of disturbance to the

i nternal peace”. From 11 Septenber 1973 onwards, Chile lived under one or
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nore of the above-nentioned states of exception. The state of siege was not
lifted until June 1995, and the states of enmergency and danger of disturbance
to the internal peace remained in effect until August 1988. 1In such a
setting, alnost any human rights could be viol at ed.

71. The victory of the opposition over General Pinochet's supporters in

the 1988 referendum enabled it to reach agreenents on anending the

1980 Constitution. The regul ations on states of exception were anended

in 1989 as indicated below, with the ai mof strengthening respect for human
rights while states of exception are in force, limting the rights that can be
affected and stipul ating that neasures adopted during states of exception may
not extend beyond the duration of the state of exception in question

72. The renedi es of anmparo (habeas corpus) and protection were recogni zed as
adm ssible during a state of alert or state of siege with the proviso that the
courts may not pronounce on the grounds and circunstances adduced by the
authorities as their reasons for welding the exceptional powers conferred on
them by the Constitution. The application for and processing of these
remedi es do not suspend the effects of the nmeasures decreed, w thout prejudice
to the final decision of the courts. It has been reported that the

Nat i onal Conmi ssion on Truth and Reconciliation has recommended the

possi bility of abolishing the above-nentioned proviso.

73. Presi dential authority to deport people, prevent thementering or

| eaving the country, restrict the right of association and the right to join a
trade uni on, and inpose censorship of correspondence and comuni cati ons during
a state of siege has been termnated. Only the freedons of information and
opi nion may be restricted, not suspended as the Constitution allowed prior to
the reform

74. The effects of a state of energency have been limted to restrictions on
freedom of novenent and freedom of assenbly. Previously, restrictions could
al so be inposed on the freedons of information and opinion, specific

i ndi vidual s could be barred fromentering or |eaving the country, and
correspondence and comuni cations coul d be censored.

75. Since March 1990 no states of exception have been declared in Chile.
Consequently, the fundanmental rights guaranteed in the Constitution and the
Covenant have not been suspended or restricted.

Article 5

76. Article 19, paragraph 26, of the Constitution expressly guarantees that
provi sions regul ating or elaborating on the fundanental rights recognized by
the Constitution may not affect the essence of those rights or inpose
conditions, levies or requirenments which prevent their free exercise.
Reinforcing this principle, the constitutional reform of August 1989 repeal ed
the second paragraph of the article, under which “provisions relating to the
states of exception and others provided for in the Constitution” were exenpted
fromthis guarantee

77. In a decision of 24 February 1987, the Constitutional Court ruled on the
meani ng of the expressions “affect the essence of a right” and “prevent its
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free exercise”. The ruling stated that “the essence of a right is affected
when it is deprived of that which is intrinsic to it with the result that it
is no |longer recogni zed” and “free exercise is prevented in those cases in
which the |l egislature makes it subject to requirenments that render it

i nfeasi bl e, inpede it beyond a reasonable extent or deprive it of its |lega
protection”.

78. In a decision of 7 June 1985, published in the Oficial Gazette

dated 14 June 1985, the Constitutional Court, reviewing the constitutionality
of a draft Organi zation Act on states of exception, defined the expression
“suspend” a right as tenporarily preventing its exercise inits entirety, and
the expression “restrict” as circunscribing or reducing its exercise to a

| esser extent, thereby establishing a yardstick for determ ning whether a
limtation is permissible or not.

Article 6

A. Legal framework

Right tolife (art. 6, para. 1)

79. The physical and psychol ogi cal aspects of this right are protected in
the Constitution, which includes protection of the life of an unborn

child (art. 19, para. 1, first and second subparas.). The sanme article of the
Constitution protects health and provides for preservation of the environment
(art. 19, paras. 8 and 9).

Extrajudicial executions and enforced di sappearances

80. G ven the normal operation of the rule of |law, the absence of states of
exception and the approach taken by the higher courts to the protection of

i ndi vidual s' rights, the actions of State officials are constrained within

| egal bounds. These institutional bounds have put an end to the enforced

di sappearances and extrajudicial executions that occurred on a massive and
systematic scale in the recent past. Exceptionally, deaths which have been
reported as possible instances of excessive use of force by |aw enforcenent
officials have i mmedi ately been referred to the courts for investigation. 2°

Death penalty (art. 6, para. 2)

81. Chil ean | aw provides for the death penalty (Penal Code, art. 21), with

| egal and procedural safeguards which nake it applicable only in exceptiona
cases. Laws establishing it nust be passed by a qualified mgjority and the
penalty is rarely pronounced, death not being a single penalty but as one of
several on a scale. On this question the Penal Code states that “if there is
no hi gher penalty on the scale in question or the next would be the death
penalty, the penalty inposed shall be rigorous inprisonnent for life”

(art. 77, second para.). The court of second instance, when reviewi ng a death
sentence, nust uphold it by unani nbus vote; otherw se the i mediately inferior
penalty shall be applied. The judgenent of this court is transmtted to the
Presi dent of the Republic through the Mnistry of Justice so that he can
exerci se his powers of pardon or comrutati on of the sentence.
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Commutati on of the death penalty (art. 6, para. 4)

82. No death sentence has been carried out since 11 March 1990. 1In the
period since then, President Aylwin conmmuted to life inprisonnent the death
sentences i nmposed on two defendants, on 26 August 1992 and 29 January 1993,
for the offences of robbery with hom ci de and aggravated hom ci de
respectively. On 28 August 1996, President Frei comruted to |ife inprisonnent
the death penalty inposed by the courts on a defendant convicted of hom cide,
robbery and the rape of a m nor

Non-inposition of the death penalty on persons below 18 yvears of age
(art. 6, para. 5)

83. Per sons bel ow 18 but over 16 years of age who are declared to be of
sound mnd are liable to the | owest penalty on the scale laid down for adults
for the offence in question. This precludes inposition of the death penalty
(Penal Code, art. 72).

Non-inposition of the death penalty on pregnant wonmen (art. 6, para. 5)

84. The Penal Code (art. 85) stipulates that the death penalty shall not be
carried out on a pregnant wonan, and that she shall not be infornmed of a
sentence inposing the death penalty on her until after the birth of the child.

1. Legal reforns since 1990

85. In 1990, the Governnent of President Aylwin submitted a bill for the
abolition of the death penalty under Chilean |aw. The Senate - where the
political bloc which supports the Governnent did not have and currently does
not have a majority - rejected this initiative, although it agreed to reduce
the nunber of crinmes for which the death penalty may be inmposed. The
enactment promul gated |ists the provisions that were anmended in the Code of
Mlitary Justice, the Penal Code, the State Security Act and t he Wapons
Control Act to reduce the nunber of crimes which carry the death penalty. The
draft sent by the Executive called for the abolition of the death penalty for
all crinmes. The Senate abolished it for nore than half of them Mst of the
crimes which still carry the death penalty may be commtted only in tine of
war. 2

B. Effective renedy

86. (a) The courts decided to break hunger strikes by prisoners (decision
of the Santiago Court of Appeal of 23 March 1994, on an application for
protection, ordering the Chilean prison service to take all necessary neasures
to end a hunger strike; decision of the Santiago Court of Appeal of

7 Septenber 1995, on an application for protection, ordering a person to be
taken to hospital in order to force himto stop refusing food; decision of the
Santiago Court of Appeal of 24 May 1996 on an application for protection).

(b) It was decided to set aside decisions by patients to refuse bl ood
transfusions ordered by a treating physician (Supreme Court decision of
5 May 1992, on an application for protection; Suprene Court deci sion
of 2 Novenber 1995, on an application for protection, ordering a bl ood
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transfusion to be given to a patient against his will in order to restore his
health and keep him alive; decision of the Court of Appeal of 1 Decenber 1995,
on an application for protection, granting a hospital police assistance to
prevent relatives and nenbers of the sane faith as the patient from i npeding
the carrying-out of a blood transfusion).

C. Cooperation with the international protection system

Position vis-a-vis the death penalty

87. The | egi sl ative progranme of the Governnment of President Frei calls for
the conplete abolition of the death penalty. 22 Confirmng this position, the
del egation of Chile to the 1994 regul ar session of the United Nations

Ceneral Assenbly co-sponsored a draft resolution submitted by Italy calling
for a worldwi de noratoriumon the inposition of the death penalty, with a view
to its conmplete abolition by the year 2000.

Inter-Anerican Convention on the Forced Di sappearance of Persons

88. Chile took an active part in the drafting of this Convention and signed
it on 10 June 1996. The Convention is currently before the Congress for
approval, which will be especially inportant for the future regul ation of the

prevention, investigation and puni shnent of this crime in nationa
| egi sl ati on.

D. Violations of the right to life commtted under the nilitary reqgine

1. I nvestigation of violations of the right to life

89. The investigation of violations commtted under the mlitary reginme and
the public and private conpensation of victinms and their relatives have been
central tasks of the denocratic transition in Chile. The task initially
undertaken by the National Comm ssion on Truth and Reconciliation ended with a
report whose reconmendati ons were inplenmented by the National Conpensation and
Reconci | i ati on Cor poration

(a) Nati onal Commi ssion on Truth and Reconciliation

90. Thi s Commi ssion was established by Suprene Decree 2 to ascertain what
actual |y happened to detai nees who di sappeared, were executed or died under
torture, where the State appeared to bear responsibility for the actions of
its agents or persons in its service, and the truth about abductions and
attenpted killings by private individuals on political pretexts under the
mlitary reginme. The Commi ssion was given broad powers to undertake
inquiries, but not to summn people to appear before it. It was expressly
forbi dden to pronounce on the possible responsibility of individuals for acts
it was investigating, it being considered that determ ning any offences that
m ght have been committed, identifying the culprits and inflicting penalties
were the exclusive responsibility of the courts.

91. In February 1991, after nine nonths of work, the Comm ssion delivered a
report to the President of the Republic. 2 The report analyses the politica
context of radicalization and violence in which the 1973 coup d'état occurred
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and the institutional system established by the mlitary reginme, nmaking
special reference to the repressive legislation inmposed. It then describes
the repressive neasures used by the Directorate of National Intelligence
(DINA) and the National Information Centre (CIN), the serious deficiencies of
the judiciary in its role as protector of human rights, the positive role

pl ayed by the churches and human rights organi zations, the violent protests of
the 1980s and, in general, the nost striking features of the political process
during the previous regine in Chile.

92. The report concluded that there had been very serious violations of
human rights resulting in death between 1973 and 1990. The Commi ssion found
the followi ng cases to be fully proven:

Killings by agents of the State 1 068
Killings resulting from 957
det enti on-di sappear ance

Killings attributable to political violence 164
(persons killed since 1973 in clashes and

protests)

Victinms of private individuals acting on 90

political pretexts (the Comr ssion
acknow edges that such incidents are not
traditionally considered violations of
human ri ghts)

Tot al 2 279

In addition to the cases mentioned, 614 renmni ned unclarified since the
Comm ssion was unable to reach a conclusion for |ack of relevant infornmation.

93. The Conmi ssion's determ nation of the facts about human rights

vi ol ati ons between 11 Septenber 1973 and 11 March 1990 was a way of restoring
the victins' dignity. The President, announcing the publication of the

Conmi ssion's report to all Chileans in March 1991, publicly and solemly
honoured the personal dignity of the victins “deni grated by accusati ons of
crimes that were never proved, against which they never had the opportunity or
adequate neans to defend thensel ves”.

94. The report ended by proposing nmoral and material conpensation for the
victinms and their relatives. It also made specific reconmendati ons to prevent
future violations of human rights in Chile and to consolidate a culture of
respect for these rights.

Nat i onal Conpensati on and Reconcili ation Corporation

95. Thi s body was established by |aw #* and operated as a decentralized
public service under the authority of the Mnistry of the Interior. It was
set up for a limted period of 24 nonths as from8 February 1992. This period
was extended annual ly until Decenber 1996, when the Corporation was wound up
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The “programme to investigate the fate of the victins”, which reports to the
Mnistry of the Interior, has been maintained as the depositary of the
Corporation's archives. Wen the Corporation was wound up, it issued a fina
report summarizing the work it had carried out during its four and a half
years of activity. 2¢

96. The general purpose of the Corporation is stated in article 1 of the Act
establishing it: “lts purpose shall be to coordinate, inplenent and pronote
activities to give effect to the recommendati ons contained in the report of

t he National Commi ssion on Truth and Reconciliation”. |In accordance with

these ternms of reference, the Corporation's Hi gh Council defined specific
tasks to be carried out through various programes. Wth regard to
conpensation for the victins and famlies of violations of the right to life,
particul ar reference should be made to the “case classification programme” and
the “programme to investigate the fate of the victins”:

(a) The case cl assification programme was designed to investigate and
collect information for the classification of cases of victinms of human rights
vi ol ati ons which were not resolved by the National Comm ssion on Truth and
Reconcil i ati on because information was |acking, as well as new conplaints
recei ved by deadlines set by the Corporation. The Hi gh Council started this
programe on 5 August 1992 and completed it on 28 February 1994. At
90 wor ki ng neetings, it discussed and deci ded on 2,188 reported cases, of
whi ch 899 were classified as cases involving victins. Six hundred and
forty-four were declared cases of victinms of human rights violations and the
remai ni ng 255 were deened cases of victins of political violence. 1In the
ot her 1,289 cases, such a decision was not reached because it was consi dered
that there was insufficient evidence. The process of recognition by the State
ended with the classification by the Corporation of the above-nentioned
899 victins. The work carried out by the Corporation and the Comm ssion
i ncluded the investigation of 4,750 conplaints and the declaration of
3,197 persons as victinms; 2,095 were deternmined to have died and 1,102 to have
di sappeared after their arrest.

(b) The purpose of the programre to investigate the fate of the
victinms was to determ ne the whereabouts of 1,054 m ssing detainees
and 197 persons whose renai ns had not been | ocated, although their deaths had
been | egal |y acknow edged. The remains of 54 m ssing detai nees and 90 peopl e
acknow edged to be dead had been found before the Corporation started work.
A total of 1,254 cases were investigated by the teamin charge. The
i nvestigati ons conducted under the programme led to the di scovery of the
remai ns of 117 persons: 79 m ssing detainees and 38 peopl e acknow edged to
be dead. It is particularly significant that bodi es exhuned in section 29
of the General Cemetery were identified follow ng proceedings in Santiago
Crimnal Court No. 22 in which the Corporation helped to identify the
remai ns. %

97. When the Corporation was wound up, the whereabouts of 975 m ssing
det ai nees and 159 persons who had been executed, but whose remai ns had not
been handed over to their famlies, still had to be deternm ned. As indicated,

this programe continues under the authority of the Mnistry of the Interior
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2. Compensation of victins and their famlies

Mat eri al conpensation

98. The followi ng financial benefits and assistance were established by
law 28 for victinms' famlies:

(a) An adj ustable nonthly all owance for the famlies of the victins
referred to in the report of the National Comm ssion on Truth and
Reconciliation and for others deemed by the National Conpensation and
Reconciliation Corporation, through its case classification programre, to be
in the sane situation. The allowances have been paid out as of 1 July 1991
for the victins classified by the Cormission. 1In the case of the
beneficiaries of the persons entitled and classified as such by the
Corporation, the allowances have been paid as of the date when the
Hi gh Council handed down the relevant classification decision. Beneficiaries
of this allowance are: the surviving spouse, the nother or, in her absence,
the legitimte father, the nother of the victims natural children or their
father, when the nother is the victim children aged under 25 years and
di sabl ed children, regardless of age. The allowance is divided anong the
beneficiari es according to percentages set by law. These percentages are as
fol | ows:

40 per cent for the surviving spouse;
30 per cent for the nother of the victimor, in her absence, the father
15 per cent for the nother or the father of the natural children

15 per cent for each child aged under 25 years and for disabled
children, regardl ess of age.

Where there is nore than one child, these percentages are payable to each one,
even if they ampunt to nore than 100 per cent of the allowance. According to
data nade avail able by the Social Security Institute (INP) in Decenber 1996,

t he amount of the all owance was Ch$ 161,906 (US$ 387) with one beneficiary and
Ch$ 226,667 (US$ 542), with nore than one beneficiary. On that date, the

al l omance was being received by 4,570 persons. According to INP, allowances
are paid to the foll ow ng persons:

1, 330 spouses;
1,524 nothers or fathers;
260 nothers or fathers of a natural child;
1,405 children aged under 25 years;
89 di sabl ed children
(b) In addition to the nonthly all owance, the | aw granted the

above-nenti oned beneficiaries a one-time conpensatory bonus equal to 12 nonths
of the all owance.
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(c) The | aw al so provides free nedical benefits for all beneficiaries
and help with school expenses for the victinms' children, who are al so exenpted
fromcompul sory military service. School assistance includes the annua
enrol nent fee, the monthly fee for secondary and higher education students
(universities and vocational institutes), and a subsidy during the schoo
year. These educational benefits may be applied for up to age 35 and be used
at any age. According to Mnistry of Education data, 1,021 persons were
recei ving educational benefits in Decenber 1996, as foll ows:

158 mont hly subsidies for secondary students;
689 enrol ment fees, school fees and nmonthly subsidies for students in
uni versities, vocational institutes and technical training centres

wi t hout government funding;

174 enrol nent fees, school fees and nonthly subsidies for students in
uni versities and vocational institutes with governnment funding.

Ef f ective renedy

99. Wth regard to human rights violations, particular reference should be
made to the decision, taken by the Ofice of the Conptroller-General of the
Republic on the basis of the protection that the Chilean Constitution and the
I nter-American Convention on Human Ri ghts grant to unborn children, that the
interruption of the life of an unborn child is a violation of human rights and
a ground for the benefits provided for in Act No. 19.123 on conpensati on
(ruling by the Ofice of the Comptroller-CGeneral of the Republic,

dated 21 August 1995).

Moral conpensation

100. (a) Menorial Foundation: On the basis of a petition by the

Associ ation of Rel atives of M ssing Detainees and the Associ ation of Relatives
of Persons Executed for Political Reasons, the Government enacted a decree ?°
on 13 March 1991 establishing the Menorial Foundation for M ssing Detainees
and Persons Executed for Political Reasons. The Foundation is chaired by an
official fromthe Mnistry of the Interior and conposed of representatives of
the two Associ ations and well-known figures in the human rights field. It
undertook to build a plaza and a mausol eumin the Santiago CGeneral Cenetery in
order to preserve the historical nmenory and bury the remains of any victins
found. The nonunent was designed by well-known national artists. The first
stone was laid in Septenmber 1990. The plaza has a marble plaque on which the
names of the m ssing detainees and persons executed for political reasons are
engraved. The plaza and the nmausol eum were conpleted in March 1994. Sone

m ssi ng detai nees whose renains were found are buried there; *

(b) Hornos de Lonquén Mbnunent: This place, where the renmins
of 15 mi ssing detai nees were found in 1978, has been declared a historica
monument by the Mnistry of Education. The first stone was laid during a
cerenony held in February 1996;

(c) Menory House: During a solemm cerenony held in the reception room
of the Mnistry of National Assets on 7 Novenmber 1996, the M nister gave the
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Chai rwoman of the Association of Famlies of M ssing Detainees the keys to a

building in the city of Santiago where the Menory House will house offices and
the archives and docunents col |l ected during nearly two decades of searches and
conplaints. It will have a neeting room and a special display show ng

pi ctures of m ssing detai nees and the photographic history of the activities
carried out by the Association and the human rights novenent in all parts of
the country.

3. Judicial investigation of violations of the right to life

101. Investigating violations of the right to life commtted during the
mlitary regine and identifying the culprits and the penalties to which they
are liable are the responsibility of the courts of justice. During the trials
for offences commtted between 11 Septenber 1973 and 10 March 1978, penalties
coul d not be inposed on the culprits because the Amesty Decree Law enacted
during the mlitary regine was still in force. The proceedi ngs were
instituted by the relatives of victins in civil courts, which conducted the

i nvestigations properly. 1In nost cases, however, the culprits were not
brought to trial because of the way in which the courts interpreted the
Ammesty Decree Law. In cases where the investigation showed the invol venent
of menbers of the arned forces or Carabineros, the military courts either
assumed jurisdiction by neans of an order of prohibition or the civil court
declined jurisdiction. The first situation involved a conflict of
jurisdiction between the ordinary courts and the mlitary courts, which nust,
in accordance with the rules in force, be settled by the Suprenme Court. The
majority on the Suprene Court decided to award jurisdiction to the mlitary
courts, in accordance with a broad interpretation of the concept of a
“service-related act”, which is defined in the Code of Mlitary Justice as
“any act which relates to or is connected with the functions of any nmenber of
the mlitary as a result of menmbership of the arned forces” (art. 421). Once
the jurisdiction of the mlitary courts had been established, they applied the
Amesty Decree Law wi t hout bringing anyone to trial who appeared to be
justifiably suspected of having taken part in the offences in question. In
nost of the cases which reached the Suprenme Court as a result of procedura
appeal s, the Court upheld a reading of the Amesty Decree Law that held that
it was i medi ately applicable and there was no need to determ ne crimna
responsibility first.

4, Amesty Decree Law

102. Decree Law No. 2.191 was enacted by the Mlitary Junta and published in
the Oficial Gazette on 19 April 1978. It granted a general ammesty to anyone
who might have committed offences during the period from 11l Septenber 1973

to 10 March 1978 while the state of siege was in effect. The denocratic
Governments have maintained a clear-cut position of opposition to the Amesty
Decree Law, claimng that it is unlawful and regretting that it is inpossible
to repeal it because the necessary parlianentary mgjority is |acking.

Al t hough President Aylw n's Governnment proposed that the country should try to
reach a national consensus on the repeal of the Decree Law, this was not
feasible. It nust be borne in mnd that there has been no conjuncture of
political forces in the Senate in favour of a legislative proposal to this
effect, which has to originate in the Senate. The denocratic Governments have
mai ntai ned that the legislation in force does not prevent investigations by
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the courts fromcontinuing until the offences under investigation have been
sufficiently clarified and the identity of the culprits determned. This is
what is stated by the so-called “Aylwin doctrine”, with which the current
CGovernment agrees. On forwarding the report of the National Commi ssion on
Truth and Reconciliation to the Suprene Court in March 1991, the President of
the Republic expressly stated, in the acconpanying letter, that: “lIn ny view,
the ammesty, which the Governnent respects, cannot be an obstacle to the
judicial investigation and the determ nation of responsibility, especially in
cases of m ssing persons”. Despite the situation created by the Amesty
Decree Law, it is a definite step forward that 15 police officers, who include
the head of the National Intelligence Departnment (DI NA) during the npst
critical period of human rights violations in the time of the nmilitary regine,
are serving sentences for human rights violations in Punta Peuco Prison. 3

Article 7

A. Legal framework

Torture

103. The prohibition of ill-treatnent is one of the guarantees that the
Constitution offers to all inhabitants of the Republic (art. 19, para. 1 (4)).
Article 150 of the Penal Code provides for penalties ranging from61 days to
5 years for anyone who unlawfully orders or extends the detention of a

pri soner inconmuni cado, applies torture or uses unnecessary force and anyone
who arrests or detains people in places other than those designated by | aw
On the Government’s initiative, the National Congress is discussing a bil
designed to amend the above-nentioned article and nake torture a specific

of fence subject to harsh penalties in proportion to its seriousness (see
para. 107). The Code of MIlitary Justice, which is applicable to nmenbers of
the arny, the navy, Carabineros and the air force (art. 6), provides that
menbers of these institutions who use unnecessary violence or order it to be
used are liable to penalties ranging from60 days to 15 years (art. 330).
Title IV, article 19, of Decree Law No. 2.460 (Chilean Police Departnent

Organi zation Act) reads: “Chilean Police Departnent officials shall be
prohibited fromcomitting any act of violence designed to obtain statenents
froma detainee”. The penalties for violations of these rules vary in the

same way as those referred to in the above-nentioned article of the Code of
Mlitary Justice.

1. Legal reforns since 1991

1991 crimnal procedure reform

104. To prevent torture, one of the reformacts * anmended the Code of

Crimnal Procedure to protect the physical and nental integrity of detainees
by requiring a nedical exam nation of the detainee and his protection during
any exceptional extensions of periods of detention (art. 272 bis, paras. 3, 6
and 11); prohibiting any prolongation of detention incommuni cado beyond

10 days (arts. 299 and 300); limting the severity of detention i ncomuni cado
by allowing a | awer to be present when the detainee is at the disposal of the
police or the court (art. 293, para. 3, and art. 303); and requiring the court
to ascertain that the detai nee has not been subjected to torture or any threat
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of torture when making a confession (art. 323, para. 2). Serious negligence
by the court in guaranteeing due protection of a detainee is punishable as
dereliction of duty. As a result of transitional provisions of the
above-nenti oned Act, many cases initially handled by the mlitary courts

during the mlitary regine were referred to the civil courts. 1In view of the
i kelihood that these proceedi ngs against civilians were based on
extrajudicial confessions obtained by means of ill-treatnment, it was provi ded

that accused persons were entitled to withdraw statenents nade before mlitary
courts and that civil courts would regard such new testinony as though it were
the first confession of participation in the of fences under investigation

New prison requl ations

105. This text * anends the earlier rules governing prisons, which dated from
1928. It proposes that a successful prisons policy should be based on respect
for the fundanmental rights of detainees and should i npose penalties on
Gendarneria officials (in charge of prisoners) for any use of torture, cruel

i nhuman or degrading treatnent, either in word or in deed, and for unnecessary
har shness agai nst det ai nees.

2. Bills under consideration

New Code of Crim nal Procedure 3

106. Basically, this initiative neans that the present Chilean inquisitoria
procedure will be replaced by a crimnal procedural systemthat will neet the
requi renents of oral, public and adversarial proceedi ngs conducted by a
col l egi ate court which assesses the evidence and hands down a ruling, and

i nvestigations carried out by an office of public prosecutions with the help

of the police. It is hoped that the separation of investigatory functions, on
t he one hand, fromthe prosecution on the other, will make for nore diligent,

t hor ough and technical police investigations based on a variety of types of

evi dence, thereby preventing the possibility of ill-treating an accused person
to secure a confession as a basis for proceedings. |If the court does not have

to investigate cases it can focus on trying themby the rules of |aw and
guaranteeing the rights of the persons involved. The new procedural system
gives the Public Prosecutor's Ofice broad powers during the investigation of
the case, |limted only by individual human rights, which can be upheld by the
courts if they are violated. The precautionary measures taken against the
accused are the first, according to the bill, to require such nonitoring.
This bill will rmake consi derabl e changes to guarantee the protection of
det ai nees, having an inpact on the right not to be tortured (see para. 131).

Government proposal for a bill to anend the Code of Crimnal Procedure and the
Penal Code in respect of detention and to establish rules for the protection
of the rights of citizens

107. In addition to making torture a specific offence, as referred to bel ow,
this initiative is designed to elimnate detention on suspicion and to inprove
the current |egislation on providing detainees with information on their
rights (see para. 133).
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Definition of the offence of torture

108. At present, anyone who unlawfully extends an accused person's detention
i ncommuni cado, tortures himor uses unnecessary force (art. 150 of the Pena
Code) is liable to penalties ranging from61 days to 5 years. The bill adds
anot her category to the article in question, with the same penalty, for anyone
who, in the exercise of his functions, has know edge of such offences and
could prevent them but does not do so.

109. The bill also proposes that the offence of torture should be expressly
defined as follows, in accordance with the Convention agai nst Torture and

O her Cruel, Inhuman or Degrading Treatnent or Punishnent: “The term
"torture’ nmeans any act by which severe pain or suffering, whether physical or
mental, is intentionally inflicted on a person for such purposes as obtaining
fromhimor a third person information or a confession, punishing himfor an
act he or a third person has commtted or is suspected of having commtted, or
intimdating or coercing himor a third person, or for any reason based on

di scrimnation of any kind, when such pain or suffering is inflicted by or at
the instigation of or with the consent or acqui escence of a public official or
ot her person acting in an official capacity. It does not include pain or
suffering arising only from inherent in or incidental to | awful sanctions.”
Penal ties ranging from541 days to 10 years are laid down for this offence,

in addition to suspension or disqualification, as appropriate. |If the

of fences of rape, sodony, nurder or serious injury are commtted in connection
with torture, the culprit is liable to the maxi mum penalties prescribed for

t hem

110. These proposals by the Government are in keeping with recommendations 1
and 4 made by the Conmittee against Torture on the second periodic report of
Chile, considered on 8 November 1994 (CAT/C/ SR. 191 and SR 192).

B. Effective renedy

111. It was resolved by the courts that no procedural value should attach to
an extrajudicial statenent made by a defendant as evidence of his invol venment
in an offence, since it had probably been obtained by means of ill-treatnent.

That practice, it was pointed out, was prohibited in international treaties,
such as the Pact of San José, Costa Rica, the International Covenant on C vi
and Political Rights and others, which were valid under donestic |aw by virtue
of article 5, paragraph 2, of the Constitution and were binding on the courts,
as well as formng part of the law of rational and due crimnal process
(decision by the Santiago Court of Appeals on 11 April 1995, during the review
of a crimnal judgement in first instance).

Renedy of anparo

(See para. 135.)

C. Cases of torture

112. Now that the institutional framework that allowed the use of torture
during the last regine has been elimnated and the political and |ega
situation in the country has returned to normal, the status of the right to
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personal integrity has changed considerably. The situation described in the
report of the National Comm ssion on Truth and Reconciliation, which states
that “Because there were so many and they were virtually all the sanme, there
is no denying that cases of torture did occur.” It should be enphasized that
the denocratic Governnments are determned to inplenent a policy designed to
prevent abuses, to punish them when they occur and to change the | ega
framewor k whi ch may make t hem possi bl e.

113. As stated by the Special Rapporteur on torture in the report on

his visit to Chile in 1990, the civilian Governnments have achi eved

consi derabl e progress in re-establishing human rights and have nmade a rea

commtment to the need to elinmnate the practice of torture. 3 At present,
torture is not systematically practised in Chile as a matter of governnent

policy. *

114. The Speci al Rapporteur reports on cases of torture which occurred

from 1992 to 1995 at the hands of Police Department (civilian) and Carabi neros
(uniformed) officials. The Special Rapporteur states that he coul d al ways
count on the Chilean Government for pronpt replies to the conplaints which he
transmtted. These are isolated incidents, gradually decreasing in number,

not at all the outconme of planned nethods such as occurred under the mlitary
regime. The cases reported by victins are investigated by the courts of
justice. 3

115. The civilian Governments' conmtnent to human rights has been refl ected
in their sincere concern to ensure that such problens are solved. As

recogni zed in the report by M. Rodley, * institutional changes have been
taking place in the Police Departnent since March 1990 for the purpose of

el i m nati ng abuse of detai nees by Department staff and pronoting and
guar ant eei ng respect for detainees' rights through educational neasures and
effective disciplinary nonitoring of police officers. For exanple, there has
been a refocusing of the subjects taught at the Police Departnent School

whi ch provides career training for those admtted to the Police Department,
and by the Higher Institute, whose specialization and post-graduate courses
are required in order to nove up in rank in police work. During

Presi dent Aylwi n's Government, noreover, the Police Department staff underwent
maj or restructuring. About 20 per cent of the staff retired for various
reasons, one being that adm nistrative reports called for such a neasure, in
sonme cases, on the grounds of physical ill-treatnent of detainees by police
of ficers. % The Carabineros have al so been nmaking efforts to prevent acts
contrary to human dignity frombeing comritted in the course of duty.

O ficials whose conduct departed fromthe rules have therefore been

di sm ssed. *

116. Both the Police Departnment and the Carabineros receive conplaints
relating to violations of fundanental human rights: the civilian police, in
Department V, Internal Affairs; and the uniformed police, at the Ofice of the
Director-General of the Carabineros.
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D. Cooperation with the systemof international protection

Wt hdrawal of reservations to the Convention against Torture and O her Cruel
| nhuman or Degr adi ng Treat nent or Puni shnent

117. This Convention was incorporated into the Chilean internal |ega
systemin 1988, under the forner regine, but with reservations which were
contrary to its purpose relating to article 2, paragraph 3, and articles 3,
20 and 30, paragraph 1. |In Septenber 1991, during President Aylwin's
Government, the instrunment of wi thdrawal of reservations to the Convention

i ncluding recognition of the conpetence of the Comittee against Torture
under article 20, was deposited with the Secretary-General of the

United Nations. The only reservation still in force relates to article 30
of the Convention and the declaration that the Inter-Anerican Convention

t akes precedence over the United Nations Convention in the event of

i nconpatibility between the two Conventions in Chile's relations with American
countries. In August 1990, a simlar instrument was deposited with the
Secretary-General of the Organization of American States for the purpose of
wi t hdrawi ng the reservations to the Inter-American Convention to Prevent and
Puni sh Torture.

Reports to the Committee against Torture

118. The Committee considered the second periodic report of Chile
(CAT/ C/ 20/ Add. 3) at its 191st and 192nd neetings held on 8 Novenber 1994
(CAT/C/ SR. 191 and SR 192). Previously, during President Aylw n's Governnent,
Chile had submtted an additional report (CAT/C/7/Add.9) to the first report
prepared by the mlitary regime in 1989 and an addendumto that report, which
were introduced at the Committee's sixth session in April 1991 (CAT/C/ SR 77
and SR 78).

Visit to Chile by the Special Rapporteur on torture

119. In a note dated 12 April 1995, the Special Rapporteur on torture of the
Commi ssion on Human Rights, M. Nigel S. Rodley, informed the Governnent that
he wi shed to visit Chile as part of his nandate, the better to evaluate the
situation of torture in the country. On 31 May 1995, the Permanent M ssion of
Chile to the international organizations in CGeneva received M. Rodley,
telling himthat the Governnent | ooked favourably on his request, since it was
in keeping with Chile's position, as a nenber of the Comm ssion on Human

Ri ghts, of encouraging visits by special and thematic rapporteurs to various
countries and generally supporting the international human rights nonitoring
machi nery. The official invitation to the Special Rapporteur was extended in
June 1995. During his visit from21 to 26 August 1995 in the city of

Santi ago, the Covernnent nade available all the facilities he needed to carry
out his work, for which the Special Rapporteur expressly thanked the
Government in his report. % In January 1996, the Special Rapporteur conpleted
the report, which was subnmitted to the Commi ssion on Human Rights at its
fifty-second session.
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Contribution to the United Nations Voluntary Trust Fund for the Victins of
Torture

120. The CGovernnent decided to increase its contribution from 1997 onward. #

E. Violations of the right to physical and nenta
integrity commtted during the mlitary reqi ne

Programme of Conpensation and Full Health Care for Victins of Human Ri ghts
Violations (PRAIS)

121. The National Comm ssion on Truth and Reconciliation dealt only with
cases of torture resulting in death and di sappearance. It therefore did not
provi de compensation to other people who had been tortured. 1In 1991, however,
the Programme of Conpensation and Full Health Care for Victins of Human Ri ghts
Violations (PRAI'S) was established in response to reconmendati ons fromthe
Nat i onal Conmi ssion for conpensation for victins of torture under the mlitary
regime, as sonething the State could contribute and as a tangible form of
reparati on designed to bring out into the open what a | arge sector of the
Chi | ean popul ati on had undergone. In 1993, seven PRAIS teans were working in
State health services in various parts of the country and were funded by
contributions fromthose services and international cooperation. At present,
there are 13 teans. |In addition to victinms of torture, PRAIS beneficiaries
include the relatives of m ssing detai nees, people executed for politica
reasons and exiles. According to partial figures nmade avail able by PRAIS,
covering seven of its teans, assistance was provi ded, between 1992 and 1995,
to 1,339 famlies with one or nore nenbers who were tortured, as stated during
interviews for admission to PRAIS. Alongside this figure, PRAIS records show
that 2,858 detentions were reported on admi ssion to the Programe, since, in
the majority of cases, the victinms were subjected to torture of sone kind.
This results in a total estimate of 4,197 famly groups (with a nenber who was
a victimof torture) that were cared for by PRAIS during the four-year period.

Villa Ginmaldi Park

122. Through the Housing and Urban Devel opnent Service (SERVIU), which is
under the authority of the Mnistry of Housing, the Government expropriated
the land where the Villa Gimaldi operated; a park was laid out and the first
stage, now conplete, will be inaugurated in early 1997. It is a nenorial to
the victins of the main torture centre of the National Intelligence
Department (DI NA), which operated at the Villa Gimaldi from 1974 to 1977.

Article 8

123. Chile was one of the first countries in the world to abolish slavery, in
July 1823. Slavery is prohibited by the Constitution (art. 19, para. 2) and
by the international human rights instrunents in force in the country, which
prohibit it inall its forns. However, Chile had not yet ratified the 1926

Sl avery Convention, the 1953 Protocol and the 1956 Suppl ementary Convention on
the Abolition of Slavery, the Slave Trade, and Institutions and Practices
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Simlar to Slavery. |In order to change this situation and hel p strengthen the
i nternational |egal system seeking the elimnation of any vestiges of slavery
and simlar institutions or practices that may still exist, the President sent
a nmessage to the House of Representatives on 8 March 1994 with a viewto the
adopti on of the Conventions and the Protocol. After adoption by the Nationa
Congress, the instrunent of accession was deposited with the United Nations on
20 June 1995 and the Conventions have been in force in the country since

7 Novemrber 1995

Article 9

A. Legal framework

124. The Constitution provides for the right to personal liberty and
i ndi vi dual security (art. 19, para. 7).

Legality of detention (art. 9, para. 1)

125. Normal denocratic exi stence has put an end to arbitrary arrests. At
present, detentions are governed by a | egal franmework, and problens are being
dealt with as indicated below. The Constitution (art. 19, para. 7 (c))
specifically indicates the two situations in which detention is applicable:
when a person is caught in the act of comritting an offence (in flagrante
delicto) or when detention is ordered by a governnent official enpowered to do
so by law. The Code of Crimnal Procedure (arts. 251, et seq.) governs
detention. Article 260 gives the police powers of arrest in the cases it
lists. The existence of so-called “detention on suspicion”, as provided

for in article 260, paragraphs 3 and 4, has given rise to problens in

respect of the legality of detention. The inprecise nature of the wording in
such cases gives the police broad scope for interpretation, thus giving rise
to situations that overstep the Constitution and international standards.
During the visit to Chile by the Special Rapporteur, M. N S. Rodl ey,

Car abi neros authorities told himthat the force had issued interna
instructions to limt such detentions, as a result of which they had dropped
from 190,000 in 1992 to 15,000 in the first seven nonths of 1995. “ In order
to solve this problemand bring the rules on detention into line with
constitutional and international standards, the CGovernnment has submtted a

| egi sl ative proposal to Congress which will be comented on bel ow (see

para. 132).

Information for detainees on their rights (art. 9, para. 2)

126. Article 19, paragraph 7 (c), of the Constitution refers in general termns
to the duty to provide notification of an arrest warrant in the manner
prescribed by law. Under the procedural rules, one of the requirenents is
that the warrant should indicate the reason for the arrest (art. 281, para. 4,
of the Code of Crimnal Procedure), but there is no express obligation to
informa person of his rights at the tine of his arrest. |In order to
guarantee this right, the Governnment has submitted a proposal to Congress on
this matter, which will be referred to bel ow (see para. 133).
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Periods of custody, pre-trial detention and right to be tried within a
reasonable tine (art. 9, para. 3)

127. Article 19, paragraph 7 (c), of the Constitution states that a person
may be held in custody for up to 24 hours if caught in flagrante delicto and
for up to 48 hours otherwi se, when he is arrested on the orders of a judicia
or administrative authority or “on suspicion”. This period of police custody
may be extended, by nmeans of a reasoned court decision, for up to 5 days, or
up to 10 days when terrorist offences are being investigated. According to
the regul ations giving effect to the Code of Crim nal Procedure, police
custody ordered by a court enbraces investigatory powers for the police, which
may interrogate wi tnesses and the accused before placing himat the disposa

of the judge. It has been pointed out that one of the problenms with the
procedure at this stage - when the accused is making a statenment to the
police - is that the guarantees protecting himare not as precisely regul ated

as in the case of judicial interrogation; it is thus easier to violate his
rights. A step to renmedy this situation was taken with the 1991 crim na
procedural reform Addressing problens resulting fromthe length of time a
det ai nee spends in police custody, the draft new Code of Crimnal Procedure
proposes vari ous changes which are referred to bel ow, the nost inportant being
abolition of the periods of custody nowin force. Pre-trial detention is
governed by the Constitution and by Title I X, articles 356 et seq., of the
Code of Crimnal Procedure. A detainee nmust be rel eased whenever the offence
under investigation does not warrant corporal punishment (fewer than 540 days
i mpri sonment), or when surety is offered for the appearance of the accused at
the trial and for execution of the court's judgenent, and the offence does not
warrant an afflictive penalty (less than three years). Were the offence does
warrant an afflictive penalty, the accused may be rel eased on bail on the
recommendati on of the Court of Appeal. 1In cases specifically provided for by
law, the court nust state its reasons for refusing to grant bail. The npst
telling yardstick of the right to be tried within a reasonable tinme is the

| ength of pre-trial detention. Although there are no specific limts,

article 356 of the Code of Crimnal Procedure requires officials involved in
proceedi ngs to “prolong the custody of accused persons and person in pre-tria
detention as little as possible”. It also indicates that “pre-trial detention
shall last only as long as necessary to achieve its purpose”. According to
statistics fromthe Chilean National Gendarnerie Department covering all parts
of the country for the period 1980-1992, nore than half the prison popul ation

i.e. between 51 and 61 per cent of the total, is conposed of persons in
custody or awaiting trial, with persons in custody accounting for only 9 to
12 per cent and those awaiting trial, for 41 to 51 per cent of the total. The

proportion of convicts varies between 39 and 49 per cent of the total, but is
not nmore than 50 per cent.

128. The 1991 crimnal procedural reformreaffirns the principle that
pre-trial detention is the exception. The draft new Code of Crim nal
Procedure woul d replace the current procedure by one which is oral, direct and
speedy in order to guarantee the right to be tried within a reasonable tine.

It also places clear-cut tine limts on pre-trial detention as a neans of
guaranteeing that it is exceptional in nature.
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Renedy of anparo (art. 9, para. 4)

129. Article 21 of the Constitution uses this termto provide for

habeas corpus. It is described as a special renmedy for cases of deprivation
of liberty in which the Constitution or the laws are infringed. |Its purpose
is to re-establish the rule of |aw and guarantee the person concerned proper
protection. It is governed by the Code of Crimnal Procedure and the 1932
agreed order by the Supreme Court, which states howit is to be handl ed and
decided. Article 21 establishes a speedy and informal procedure for deciding
on deprivation of liberty. The remedy may be applied for by any person to the
Court of Appeal, does not require any formalities and nust be deci ded on
within 24 hours. Both the Constitution and the Code say that the court may
order the detainee to be brought forward in person. 1In practice, the
detainee's situation is ascertained by neans of witten comruni cati ons and
tel ephone calls to the arresting body. As indicated above, the report of the
Nat i onal Conmi ssion on Truth and Reconciliation recommended that an order for
the personal appearance of the accused before the court should be compul sory
as a nmeans of increasing the protection offered to himby this remedy. “

1. Legal reforns since 1990

1991 crimnal procedural reform

130. To address problens resulting fromthe length of tinme spent in police
custody, this reformentitled detai nees who had not been placed at the

di sposal of the court to confer with their defence counsel for 30 minutes a
day on their rights, treatnent and conditions of detention (art. 293 of the
Code of Crimnal Procedure). It also provided that, where custody is
extended, the court nust protect the physical integrity of the detai nee by
satisfying the requirenments of article 272 bis of the Code of Crim nal
Procedure (see para. 104). The principle that pre-trial detention is
exceptional was reaffirmed, since the reformexpressly stated that: “Rel ease
on bail is the right of any detainee or prisoner. This right my always be
exercised in the formand conditions provided for in this title” (art. 356 of
the Code of Crimnal Procedure). Presunptions of anti-social behaviour that
formerly served to deny rel ease on bail were abolished.

2. Bills under consideration

New Code of Crim nal Procedure 4

131. The draft Code of Crimnal Procedure is designed to solve, inter alia,
problems resulting fromthe regul ati ons on deprivation of liberty.

(a) Guarantees of protection for detainees: draft article 6 says that
detainees are entitled to the benefit of all safeguards fromthe nmoment
proceedings are initiated against them their rights are thus protected from
the tine of arrest. Detailed rules (arts. 108 and 109) govern the machinery
for the protection of anyone arrested by the police and placed in pre-tria
detention, including: information on the grounds for the arrest; notification
of the arrest to the famly, defence counsel or person indicated; the
assi stance of defence counsel in the early stages of the investigation; and
the entitlenent not to make a statenent.
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(b) Periods of police custody: draft article 162 indicates that a
det ai nee nust be brought “directly and i medi ately” before the prosecutor or
the court; where this is not possible, he may be held in police custody for up
to 12 hours. In addition (draft art. 102), the police may not question him
wi t hout the authorization of the Public Prosecutor's Ofice.

(c) Detention i ncommunicado: is limted to five days at nost
(art. 168), but this does not prevent a detainee fromconferring with his
def ence counsel before making a statenent. During detention i ncommunicado, a
det ai nee may confer with his defence counsel for one hour a day, in the
presence of the prosecutor, on the state of his health, conditions of
detention and possibilities of ending detention i ncommuni cado.

(d) Presunption of innocence: according to the bill, one of the basic
principles that governs crimnal proceedings is that the accused nust be
presuned i nnocent until a final sentence has been handed down; he nust not be
prevented from enjoying or exercising any of his individual rights until a
penal ty has been inposed. The system of precautionary neasures has thus been
redesi gned in recognition of the fact that such neasures are exceptional in
nature (arts. 3 and 153). Pre-trial detention is regulated to ensure that it
does not become a penalty (art. 182).

(e) Exceptional nature of pre-trial detention: the bill provides
for a set of individual precautionary nmeasures which are | ess harsh than
pre-trial detention (art. 187). The use of pre-trial detention is limted, to
keep it in proportion to the penalty that is likely to be inposed (arts. 170
and 172).

() Duration of pre-trial detention: the bill sets a maxi mum duration
of 18 nonths for pre-trial detention, and requires detention to cease when it
mat ches the termof inprisonnent likely to be inposed by the sentence
(art. 183).

Governnment proposal for a bill to anend the Code of Crimnal Procedure and the
Penal Code in respect of detention and to establish rules for the protection
of the rights of citizens

Elim nation of detention on suspicion

132. The House of Representatives has passed this bill, which renpves
detention on suspicion fromthe existing Code of Crimnal Procedure

(art. 260, paras. 3 and 4). As a result, the rule governing police conduct in
cases of this kind of detention (art. 270 of the Code of Crim nal Procedure)
is also repealed. The text adopted changes article 263, on flagrancy, to
bring it into line with the wording in the new Code of Criminal Procedure,

whi ch is under consideration. This decision was based on the criterion that
the rules on detention contained in this bill, which will be enacted as | aw
before the new Code of Crimnal Procedure, should match those in the new

Code, thereby helping to ensure that the procedural reforns will be applied. #



CCPR/ C/ 95/ Add. 11
page 39

Informati on for detainees on their rights and notification of their
detention

133. The bill on detention on suspicion also contains revisions to current

| egislation on the rights of detainees. The Governnment's proposal seeks to
strengthen the guarantees that nust acconpany detention as required by the
Constitution and international treaties ratified by and in force in Chile.

The aimis to amend article 253 of the Code of Crimnal Procedure, making it
an obligation on any public servant who effects a detention orally to inform
the detainee of the reason for his detention and of his rights before
conducting himto the police station; this w thout prejudice to the

requi renent that, at the police station, the detainee must be read a statenent
informng himof his rights, a record of which will be kept in the station

| ogbook. A poster on such rights nust be visibly displayed in all police
custody prem ses. Article 319 of the Code of Crimnal Procedure will also
state that, if the court finds that these requirements as to informati on have
not been complied with, it will invalidate any statenent the detainee has made
to the persons who arrested himand notify the adm nistrative authority
concerned that disciplinary neasures should be taken. Article 293 of the Code
of Crimnal Procedure will be anmended to establish the right of all detainees,
even if held i ncommuni cado, to send word, either personally or through the
police or courts, by the swiftest neans and in the shortest time possible, of
their detention to their famlies, |awers or such other persons as they may
designate. Any official who violates this right will be Iiable to punishment.

Decrim nalization of vagrancy

134. Another of the changes proposed in the bill is to remove this offence
fromthe Penal Code, considering that vagrancy and beggi ng are phenonena that
shoul d be treated as social issues and not fromthe standpoint of crimna
law, with those affected being viewed as people in need of assistance, not as
del i nquents who deserve to be arrested and puni shed.

B. Effective renedy

Renedy of anparo

135. The fundanental rights of the individual have not been restricted under
the denocratic Governnments of Presidents Aylwin and Frei. No states of
energency have been declared, a fact that has hel ped the higher courts to
reassert their authority to check on the legality of detentions through the
regul ar exam nation of applications for anparo. This remedy has conme back
into effect as a neans of nonitoring the | awful ness of detentions and
protecting personal liberty. This is denonstrated by decisions of the
Mlitary Appeal Court granting anparo applications to remedy arbitrary acts
conmitted in cases of detention during the years imediately follow ng the end
of the military regine; police officers and mlitary courts have been
instructed to correct procedural errors nade on those occasions:

Application for anmparo No. 215-92 of 1 April 1992, nmade before the
Mlitary Appeal Court on behalf of Mrentchu Vivanco Figueroa: the police
were ordered to allow the detainee to exercise her right to nmeet her |awyer,
in accordance with article 293 of the Code of Crimnal Procedure,;
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Application for anmparo No. 465-92 of 15 July 1992, nmade before the
Mlitary Appeal Court on behalf of Al ejandro Rodriguez Escobar and
Cristian Gonzal ez Lépez: the mlitary court and the Carabi neros were
instructed not to extend detention beyond the time-limt stipulated in
article 272 bis of the Code of Criminal Procedure.

C. Violations of the right to liberty committed under
the mlitary reqgine

Rel ease of persons inprisoned for political offences

136. One of President Aylwin's i medi ate tasks upon taking office was to put
before the Congress a nunber of |egislative proposals to resolve the issue of
approxi mately 350 people who found thenmselves in this situation. These |ega
reforns * provided, inter alia, for abolition of the powers of the mlitary
courts to try civilians for sone offences under the Code of MIlitary Justice
(threats or offences against the armed forces and Carabi neros), the Wapons
Control Act (bearing and possession of weapons, munitions and expl osi ves) and
the Terrorism Act, regardless of the identity of the victins; redefinition of
the of fence of “aiding and abetting”, which neant that legitimte actions that
the mlitary courts had treated as crimnal offences would not be punished;
and the abolition of offences deriving fromthe legislation of the mlitary
regime (for exanple, political offences and clandestine entry into the
country).

137. The transitional arrangenents under one of these |aws allowed a | arge
proportion of the cases brought by mlitary courts to be transferred to the
ordinary crimnal justice systemin order to expedite their adjudication and
to put an end to trials of political prisoners. One provision specifically
stated that persons convicted or due to be tried by mlitary courts could be
offered alternatives to the penalties depriving themof, or restricting, their
liberty, such as suspended sentences, night-tinme confinement or probation

138. Furthernore, whenever the sentences were still enforceable, presidentia
pardons were decreed after thorough study of each case. The Constitution was
amended, “ enabling the President to issue individual pardons to people
convicted under the Terrorism Act and allowi ng the courts to grant bail to
people awaiting trial for terrorist offences. The Executive issued pardons
for 169 such persons, of whom 145 had been in prison. The rest of the
prisoners obtained their release by other means, such as the granting of bai
or the serving-out of sentences nade possible by the changes in the | aw
descri bed above.

139. Together, these refornms made sure that the people inprisoned for
political offences under the mlitary regi ne had been rel eased by the end of
President Aylwin's term of office.

Article 10

A. Legal framework

140. The Code of Crim nal Procedure sets out requirenents for the humane
treatment of persons deprived of their liberty and the separation of
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unconvi cted from convi cted persons, and of mnors fromadults held in custody,
in provisions that refer to the distribution of inmates within prisons, to the
limts on detention incommuni cado, to occupations and privil eges consi stent
with the prison regulations and to the systemof visits, conmmunication and
correspondence (arts. 292-295). The Code calls for the separation of
det ai nees and convicts “insofar as possible” (art. 292).

141. According to information provided by the Ofice of the Director-Cenera
of the Gendarneria - the State prison service - only in the nmetropolitan
regi on, where there are several closed penal institutions, is it possible to
segregate the two categories of prisoners. 1In cities in other parts of the
country, where there is usually only one closed institution, unconvicted and
convicted persons sleep in separate dormtories at night but share comon
quarters during the day.

1. Legal reforns since 1990

Humane treatnment of persons deprived of their liberty (art. 10, para. 1)

New Prison Requl ations

142. Concerning respect for the dignity of persons deprived of their |iberty,
menti on has been nade above (see para. 105) of the recent issuance of new
Pri son Regul ati ons whi ch enbody the principles set forth in international
instruments. They enphasi ze respect for the convicted person's fundanenta
rights as the basis for a successful prison policy and as a means of
preventing recidivism they establish sanctions for any officials who use
torture or unnecessarily harsh treatnment against inmates, and they advocate
non-di scri m nati on and observance of the greatest possible nunber of human
rights consistent with prisoner status. Article 13 of the Regulations calls
for separate facilities to be provided for unconvicted prisoners, within the
avail abl e financial resources of the prison system and in any case requires
special sections within each facility.

Abolition of solitary confinenent as an accessory penalty

143. The 1991 | egal reform?® anended the Penal Code (art. 21) to abolish the
accessory penalty of solitary confinenment of a prisoner

Renmoval of minors fromprisons for adults (art. 10, para. 2 (b))

144. Persons over 18 years of age may be held crimnally liable in Chilean
law, and the sane applies to mnors between 16 and 18 years of age where the
juvenile magistrate finds that they acted with discernment. This magistrate

i s empowered, under a special system governed by the Protection of Mnors Act,
to order precautionary neasures for offenders aged under 16 years, and for
those between 16 and 18 years of age who are considered not crimnally |iable
because they are deenmed to have acted wi thout discernnent. These neasures

i nclude deprivation of liberty, a neasure which nmay be enforced in pena
institutions for adult prisoners under the authority of the Nationa
Directorate of the Gendarneria.
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145. Various steps have been taken since 1993 to put an end to this
situation, which is in breach of international human rights treaties and
Chile's own internal legislation stating that juveniles shall serve their
sentences in special institutions (art. 87 of the Penal Code). The first
step, taken prior to the issuance of the legal instruments discussed bel ow,
was the creation in August 1993, by exenmpt decision of the Ofice of the
Under - Secretary for Justice, of a task force at central and regional |evel on
the renoval of minors frompenal facilities for adults. A study entitled
“National Diagnostic Survey of Mnors in Gendarnmeria Units in Chile”, was
undertaken, covering the first half of 1993. The object was to encourage
action in response to the problens arising in each part of the country where
juveniles are kept in penal institutions. Details were requested on the
foll owi ng: age, sex, type of court conmitting the juveniles, grounds for

rel ease, place of residence of the juvenile, nunber of juveniles readmtted to
the institutions, length of stay in the facilities, |level of staffing and

i nstitutional environnment. These data provided an input to help tackle the
probl em from a broad-based nati onal perspective. 1In addition, with a viewto
i nvol ving various organizations directly concerned with mnors at risk, and
especially juvenile offenders, a decree was issued % to set up task forces at
nati onal and regional |evel consisting of experts fromthe National Service
for Mnors (SENAME), the Carabineros, the Gendarneria and the judiciary, to
study specific nmeasures for removing minors fromadult prisons. These

per manent, intersectoral task forces are coordinating their efforts to prevent
juveniles from being confined in penal institutions for adults by making
speci fic recommendations to the authorities responsible for dealing with
juveniles in trouble with the |aw and deprived of their liberty.

Decree barring the adm ssion of minors not held to be crimnally liable to
adult prisons %

146. In order to prevent such mnors frombeing admtted to prisons for
adults, and pending the enactnent of legislation to that end, it was decided
to repeal article 12 of Decree No. 2.531 of 24 Decenber 1928, issuing
regul ati ons pursuant to the Protection of Mnors Act and amendnents thereto.
Article 12 of the decree stated: “where there is no hone for juvenile

of fenders, a special department conpletely separate fromthat for adults shal
be prepared in the existing penal institution or detention centre and shall be
governed in its operation by the rules applicable to homes for juvenile

of fenders”. Its repeal restricts the powers of the juvenile courts to use
Gendarneria institutions for the confinenment of mnors.

Decree granting subsidies for the care of minors held crimnally liable %

147. This decree authorizes the National Service for Mnors to pay subsidies
to the Gendarneria for all young persons under 18 years of age whether they
are deprived of their liberty for behavioural mal adjustnment or for breaking
the law. This makes it possible to put an end to a formof arbitrary

di scrimnation that affected under-18-year-olds declared crimnally liable, in
pl aces where institutions for juveniles either do not yet exist or do not have
the capacity to acconmpdate themy in such cases the juvenile courts assign
themto closed Gendarneria penal institutions, in blocks conpletely separate
fromthose for adults.
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Act prohibiting the confinenent of persons under 18 years of age in pena
institutions for adults %

148. This Act prohibits the adm ssion of persons under 18 years of age into
penal facilities for adults and restricts the confinement of minors awaiting
exam nation for discernment to institutions specified by the President in
accordance with the law. Furthernore, the Act creates hones for juvenile

of fenders to be operated by way of independent, autononmous centres of two

ki nds, nanely:

(a) Transit and distribution centres, which |ook after mnors who
requi re diagnosis, assistance and protection pending a decision in their
cases, and

(b) bservation and di aghostic centres, which will cater for mnors
who have commtted serious or mnor offences and who will stay in these
centres until the courts reach a decision in their cases or make a
det erm nati on concerning their discernnent.

This | egislation enables the President, by neans of a suprenme decree issued
through the Mnistry of Justice, to indicate the centres to which mnors can
be admtted when there are no observation and di agnostic centres locally.
Transit and distribution centres, observation and di agnostic centres and,
where no such centres exist, institutions catering for mnors in which they
can be exam ned for discernment have been identified by decree of the Mnistry
of Justice. %

149. The inplenentation of the above rules and neasures has yi el ded positive
results. According to SENAME, the nunmber of young persons held in pena
facilities fell by a third between 1990 and 1995, with specialized care and
treatnment centres being created to accommpdate them The figures show

that 8,161 children and young persons were funnelled into adult prisons

in 1990, whereas only 2,617 were in 1995.

Measures for the social rehabilitation of convicted persons (art. 10, para. 3)

150. The National Directorate of the Gendarneria has scheduled a tota

of 237 rehabilitation projects for inplenmentation in 1997 in the country's
closed institutions. These projects - relating to production, training,
educational, psychosocial, sports and recreational or artistic and cultura
activities and to prison classification - cover a total of 11,537 inmates.
This is 52.5 per cent of the country's total prison popul ation, of

whom 46. 2 per cent are convicts, 48.3 per cent are awaiting tria

and 5.5 per cent are detainees. Funding of $183, 630,956, or approximtely
US$ 442,484, is due to be provided fromthe service budget to carry out these
programmes. That figure does not include transfers fromthe budgets of other
State bodi es, such as the Social Investnment and Solidarity Fund, the Cenera
Directorate for Sports and Recreation, the National Training and Enpl oynent
Service, the Mnistry of Education and regi onal bodies, with which activities
are pursued on the basis of contracts or open bidding during the year; these
together add a further 30 per cent to the sunms budgeted at the central |evel.
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The figure cited al so excludes productive activities, which take place under
contracts with private entrepreneurs operating in the penal institutions and
i nvol ve about 800 i nmates.

2. Bills under consideration

151. The new Code of Crimnal Procedure % expressly requires the courts to
oversee the arrangements made for people held in pre-trial detention; it makes
provision for their segregation from convicted persons, an extensive system of
visits and the right of the inmate to conmmunicate freely by any neans

(art. 182).

152. A bill on alternatives to inprisonment establishes penalties involving
cooperation and work as alternatives to inprisonment and the paynent of fines.

3. Legislative proposals under study

153. A proposal concerning juvenile crime is designed to change the thrust of
the current |egislation applicable to young of fenders, enphasizing
rehabilitation rather than puni shment.

Article 11

154. This principle is not recognized in the Constitution, but there are no
| egal provisions setting custodial penalties for non-fulfilnment of contractua
obl i gations, except where the existence of malicious intent makes this an

of fence - as, for exanple, in the case of fraud. A question that has given
rise to controversy and to many divi ded judgenents is whether or not, in the
case of the passing of a bad cheque, enforcement of the rule preventing

rel ease fromcustody w thout paynent of surety equal to 100 per cent of the
face val ue of the cheque, plus interest and costs, constitutes inprisonnent
for debt.

Article 12

A. Legal framework

155. The right to | eave, enter and nove freely throughout the country, as set
forth in the Constitution (art. 19, para. 7 (a)), has not been subject to any
restriction since 1990. The constitutional reformof 1989 elim nated the
possibility of restricting this right, as had happened prior to the amendment,
during states of energency and siege.

B. Violations of the right to enter and | eave the country comm tted
under the mlitary reqgine

Policies in favour of exiles

156. The Government of President Aylw n took various decisions to facilitate
the reintegration of Chilean exiles, the great majority of whom were given
perm ssion to enter the country in the closing stages of the nmilitary regine.
From 1990 onwards, once denocracy had been restored, exiles returned hone on a
massi ve scal e.
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National O fice for Returnees

157. The central neasure was the creation of the National Ofice for
Returnees (ONR), 5 which operated until August 1994. |Its principal function
was to expedite reintegration programres for returning Chilean exiles and
their children born aboard, handling a nunber of matters to do with nmateria
support and special treatnent. During its three years of operation, ONR
catered for a popul ation of 19,251 returnees, or a total of approximtely

56, 000 persons if relatives are included. The main programes inplemented by
ONR were as follows:

Val i dation of professional qualifications obtained abroad. * people
showi ng that they had obtai ned degrees or diplomas abroad were authorized to
practise their professions. Since the closure of the Ofice, validation has
been handl ed by regional Education Mnistry offices.

| ssuance of certificates for free nedical care in the public health
system

Granting of custons-duty exenptions for returning exiles. The |aw %°
al l onwed duty-free entry of a vehicle, household effects and work tools for
returning Chilean nationals classified as exiles by ONR  This | aw | apsed on
the day that the Ofice ceased to operate

Admi nistration of special credit facilities;

Regi stration in the scheme of housing all owances, whereby the Governnent
bears part of the cost of a dwelling.

Article 13

158. Chile has been a country of immgration and an alien enjoys the sane
rights as Chileans, except for political rights; even here, aliens are all owed
to vote in municipal elections if they have five years' residence. As

of 31 Decenber 1996, there were 131,490 aliens with permanent resident status
and about 15,000 others with tenporary resident status.

A. Legal framework

159. The grounds, regul ations and procedure for expulsion fromthe country
are set forth in the current legislation relating to aliens (Decree Law

No. 1.094 of 19 July 1975, Mnistry of the Interior; Supreme Decree No. 818

of 1983, Mnistry of the Interior; Supreme Decree No. 597 of 1984, Mnistry of
the Interior). In general, Chile's legislation on mgration views expul sion
as a sanction applicable either to situations involving crimnal matters as
such or to those concerning restrictions on immgration. The latter would be
the case, for exanple, where expulsion is ordered after a person fails to
conply with a neasure calling for himto | eave the country voluntarily, or
where a regional authority takes action in respect of persons who have stayed
on after the expiry of their tourist visas. |In any case, the lega
description of the acts giving rise to the neasure and the procedure for its
enforcenent are explicit and detailed, |eaving no roomfor arbitrariness. The
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person ordered to be expelled can avail hinself of a judicial remedy which is
expressly provided for in the Aliens Act and lies with the Suprene Court.
Such protection is even further strengthened by the possible applicability of
one of the remedi es contenplated by the Constitution with regarding the basic
saf eqguards established therein. It may be noted that - by express provision
of the Ofice of the Conptroller-General of the Republic ® - expul sion orders
are now subject to constitutional review (by the supervisory body) as an
addi ti onal means of guaranteeing their legality.

Bill under consideration

160. A Dbill on mgration is currently before the Congress. It was referred
to the House of Representatives by the President on 7 Cctober 1993. Two of

the innovations proposed in this bill regarding the expul sion of aliens are

the subm ssion of a petition to the respective appeal court - so that action
can be taken nmore quickly - and the extension of the time-limt for filing
such an appeal to 48 hours, the object being to safeguard even further the
rights of the person concerned.

B. Effective renedy

161. (a) It has been determ ned that the renmedy of submitting a petition as
provided for in article 174 of the Regulations on Aliens is adm ssible against
arbitrary decisions of the Mnistry of the Interior. Such renmedy is based on
t here having been a violation of the Regulations on Aliens, the Constitution
and the Inter-American Convention on Human Rights (Suprenme Court deci sion

of 19 March 1992).

(b) Cancel l ation of an alien's permanent residence permt, as ordered
by the Mnistry of the Interior, was ruled to be arbitrary since no |ega
consi deration was adduced to justify the neasure, which was furthernore in
breach of article 19, paragraph 2, of the Constitution (Santiago Court of
Appeal decision of 15 May 1996 on an application for protection).

Article 14

A. Legal framework

Equality before the courts and tribunals and right to a fair and public
hearing by a conpetent, independent and inpartial tribunal established by |aw
(art. 14, para. 1)

162. The judiciary functions as a safeguard under the Constitution. No one
may be tried by special comm ssions, but only by a tribunal established by |aw
prior to the act which gives rise to the proceeding (art. 19, para. 3). This
precept inplies equality before the |aw, the conpetence of the court that wll
try a case and the inpossibility of changing it retroactively. The Code of
Crimnal Procedure affords the nmeans to render this safeguard effective as it

i ndi cates, for exanple, that there are grounds for vacating a judgenent for
error of formif it is handed down by a manifestly inconpetent court

(art. 541, para. 6).
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163. It should be noted that the need to guarantee due process is reflected
in article 19, paragraph 3, subparagraph 5, of the Constitution, which states
that “it shall be the responsibility of the legislator to establish, at al
times, the guarantees for a rational and just procedure”

164. The Constitution provides for a State structure based on the separation
and i ndependence of the public powers. Chapter VI of the text establishes the
i ndependence and key features of the judiciary (arts. 73 et seq.). The Courts
Organi zati on Code | ays the foundations for the organization of the courts,
defines their powers and reaffirnms their independence (arts. 1 and 2). A |law
reform concerning the judicial profession (qualifications, appointnments and
pronotions), which places enphasis on the independence of judges, has recently
been approved.

165. The inpartiality of the courts is guaranteed by the rules set forth in
chapter VI of the Constitution; these rules, relating to the appointment,
conpet ence and oversi ght of nenbers of the judiciary, are spelt out in detai
in the Courts Organi zati on Code, which enables sanctions to be inposed on
judges for breach of public trust or failure to observe the law in the
performance of their duties (art. 76 of the Constitution and art. 545 of the
Code) .

166. That judicial proceedings should be public is not stipulated in the
Constitution. The Courts Organization Code (art. 9) does make it clear

that this is the general rule “except for cases in which the |aw provides
otherwise”. This refers to the fact that the pre-trial or exam nation stage
of proceedings relating to an offence is confidential (art. 78 of the Code
of Crimnal Procedure); the accused is entitled to see the record of the
proceedi ngs 40 days after commttal for trial, unless the court denies this
right on the ground that its exercise could endanger the investigation

The 1991 crimnal procedure reformset alimt to mnimze any prolongation
of the period of confidentiality.

Presunption of innocence (art. 14, para. 2)

167. This principle is recognized in the Constitution, which states that “the
| aw cannot presume crimnal responsibility as a matter of course” (art. 19,
para. 3, subpara. 6). The Courts Organization Code further indicates that
“no one shall be considered guilty or subjected to any penalty except by
virtue of a judgenent” (art. 42) and “the court nust investigate with equa
zeal not only the facts and circunmstances that establish or aggravate the
responsibility of the accused, but also those that m ght exenpt the accused
fromresponsibility or extinguish or extenuate such responsibility”.

Article 456 bis of the sane text states that “no one may be sentenced for an
of fence unl ess the court has been persuaded, by |legally obtained evidence,
that a puni shabl e act has actually been commtted and that the accused is
guilty of having taken part therein and nust be punished by |aw’. The needs
of crimnal procedure entail conbining the presunption of innocence with
measures to keep a check on the person being prosecuted, such as prohibiting
himfrom | eaving the country, entering his particulars in the register of
crimnal cases, suspending his right to vote if he is being tried for an

of fence warranting afflictive punishnent and, nost inportantly, placing him
in detention pending trial (see paras. 127, 128, 130 and 131).
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M ni mum procedural guarantees (art. 14, para. 3)

168. The Code of Crimnal Procedure gives effect to the requirenment in
article 19, paragraph 3, subparagraph 5, of the Constitution, establishing
guarantees for “a rational and just procedure”

Infornm ng the accused of the charge against him

169. The law indicates that the accused has the right to take cogni zance of
the decision to prosecute him which nust be substantiated, nust state the

el enments taken into consideration when it was rendered, and nust descri be

the constituent elenments of the offence (art. 275 of the Code of Crim nal
Procedure). In articles 424 et seq., relating to trial proceedings, the Code
defines the requisite conponents of the accusation, which nust specify the
puni shabl e acts of which the accused is charged, the formand tinme limt for
comuni cating the charge to the defendant, the statement of such counsel for
the defence as may have been appoi nted by the defendant, or of the duty |awer
if no counsel was retained by him the formof the pleading and the tinme limt
for entering the plea.

The right to a | egal defence

170. This right is set forth in the Constitution (art. 19, para. 3,
subparas. 2 and 3) and further consolidated in the Code of Crim nal Procedure

(arts. 67, 278 and 303). It is obligatory as fromthe tine that the person
charged is commtted for trial, as is the guarantee of assistance of counse
free of charge for anyone unable to afford counsel. Such assistance is

provi ded by duty | awers and also by the legal aid corporations, which enploy
contracted | awyers al ongsi de graduates fromlaw faculties, who work w t hout
paynment as one of the requirements for qualifying as a lawer. This latter
system works better than the former. The Governnent has sent a bill to the
Congress with a view to enhancing the guarantee of free counsel

The accused's rights with respect to the subm ssion of evidence

171. Wtnesses are presented and are questioned and cross-exam ned during the
trial (the adversarial stage of the proceedings). At the pre-trial stage, the
def endant and his | awyer are not entitled either to be present when w tnesses
make their statenments or to cross-examne them (art. 205 of the Code of
Crimnal Procedure). They may only read the transcripts of these statenents
when the record of the pre-trial proceedings is nade public and can only
request the investigating magi strate to question particular witnesses. It is
for the magi strate to deci de whether such a step should be taken

The right not to testify against oneself

172. The Constitution states that “in crimnal cases, the defendant cannot be
obliged to testify under oath as to his own actions” (art. 19, para. 7 (f)).
The procedural rules do not allow a confession by the defendant to be taken by
itself as objective proof that a crine has been commtted (art. 481 of the
Code of Crimnal Procedure).
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Trial without undue del ay

173. The need for the pronpt and full adm nistration of justice by the courts
is recognized in the Constitution (art. 74, para. 1) and in the law. In
practice, the proceedings are |engthy, especially at the pre-trial stage. The
Code of Criminal Procedure sets time limts for investigation of robbery with
violence or intimdation, indicating that the exam nation proceedings in such
cases mnmust be conpleted within 40 days of the committal of the accused for
trial, a deadline that my be extended only once and the same |ength of tinme
(art. 80, para. 2).

Revi ew of the conviction and sentence by a higher tribunal (art. 14, para. 5)

174. This right is exercised through the renmedy of appeal against the fina
judgenent, and by neans of a review of the judgement when certain penalties
are inposed (arts. 510 et seq. and 533 of the Code of Crim nal Procedure).

Conpensation for a miscarriage of justice (art. 14, para. 6)

175. The Constitution guarantees the right to conpensation by the State for
|l oss or moral injury sustained by a person as a result of having been brought
to trial or convicted - where a dism ssal of proceedings or an acquitta
shoul d have been ordered - in a decision that the Supreme Court, upon
application by either party, declares unjustifiably erroneous or arbitrary
(art. 19, para. 7 (i)). Once this declaration has been obtained, the party
concerned nmust apply to the conpetent civil court for it to determne the
anount of such conmpensati on.

Faults of the current crimnal procedure

176. Current crimnal procedure is designed on the inquisitorial nodel. It

i nvol ves two stages, nanely the exam nation or pre-trial stage, and the tria
stage, which is of an adversarial character. This is a systemin which al

the procedural steps are accounted for in witten comruni cati ons that together
forma record of the proceedings. The nmagistrate dealing with the case
performs the roles of exam ner, prosecutor and judge. This makes it difficult
for himto show inpartiality and fulfil his duty of protecting the rights of

t he accused throughout the proceedings as well as when passing judgenent.
Because he is overburdened, the judge in practice del egates the procedura
steps to subordinate officials, and this results in a | ack of personal contact
with the defendant and of followup of the proceedings. The witten system
prevents this situation from being changed, and the judge finds out what steps
have been taken by reading the record. Access to the information - and hence
the possibility of entering a defence at the pre-trial stage - is hanpered by
the Iength of time for which it remains confidential. When it is nmade public,
the system of reading records, which are not always inmediately available to

t he defence, also nmakes it difficult to | earn about earlier proceedings. The
confidentiality of the pre-trial stage and the witten nature of the procedure
constitute a serious limtation on the principle of publicity and contribute
to maki ng the proceedings unduly long. Legally, the trial is the stage for

t he subm ssion of evidence and for the adversarial proceedings as such. In
fact, however, the pre-trial phase is the nore inportant part of the process
because of the nature of the steps which are perfornmed then but validated
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formally at the trial and serve as the basis for the judgenent. |ndeed, the
Code of Crimnal Procedure (art. 449) allows for the subm ssion of evidence
during the trial to be waived, expressly or tacitly, if the parties do not
seek confirmation of the evidence given at the pre-trial stage and do not cal
for fresh evidence to be produced (art. 451).

177. The legal rules currently governing crimnal procedure date fromthe

| ast century. Their authors considered theminherently defective at the tinme
and thought that they would apply only transitorily, yet they have remai ned

in force for nearly a hundred years. This situation and the conditions, as

al ready described above, of their operation in practice weaken the guarantees
of due process, and for these reasons the Governnment of President Frei has
urged a radical change and put the draft new Code of Crim nal Procedure before
t he National Congress together wi th supplenmentary reforms.

1. Legal reforns since 1990

Crinminal procedure reformof 1991

178. To ensure conpliance with the tinme limts on the confidentiality of the
pre-trial proceedings, the 1991 | aw reform provided that the defendant will

al ways be entitled to take cogni zance of the record of proceedi ngs 120 days
after the date of the decision committing himfor trial. ©

Reformto ensure that pleas are entered within a reasonable tine

179. Wth a view to expediting crimnal proceedings, the reform enpowered the
courts to sanction anyone failing to conply with this obligation.

Judi cial system

180. In Novenber 1992 the Government of President Aylw n sent the Congress a
set of legislative proposals with the object of making various changes in the
organi zati on and functioning of the judicial system Two of those bills
relate nore specifically to the conditions for the independence of judges,

one concerning the judicial profession and the other creating the Judicia
Acadeny, a body governed by the Labour Code and not part of the judiciary,
which is intended to provide initial and further training for judges and court
officers. Both bills have been promul gated as | aws of the Republic. The
Judi ci al Acadeny is now beginning to take shape foll ow ng the establishnment of
its Board of Directors in June 1995. ©

2. Bills under consideration

New Code of Crim nal Procedure %

181. The view has been expressed that current crimnal procedure does not
provi de for genui ne adversarial proceedi ngs neeting the requirenents of due
process because it has an inquisitorial and confidential structure that
depersonal i zes the accused, does not properly guarantee his rights and runs
counter to the basic principles of publicity and inpartiality of judicia
action. It is intended to change this situation by switching fromthe
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i nqui sitorial nodel to an accusatory, public and adversarial systemthat wl|
afford better safeguards. The procedure proposed is basically structured so
as to guarantee public, oral proceedings before an inpartial tribunal prior to
its rendering of a judgenent. The present nethod of taking cognizance of
cases by neans of reading records is to be transforned into one in which
evidence is submtted and the parties debate directly, thus making the
proceedi ngs nore lively. Menbers of the Public Prosecutor's Ofice wll

be in charge of the exam nation stage of the proceedings, directing the

i nvestigation in cooperation with the police. The oral proceedings will be
hel d before a collegiate court that will be responsible for evaluating the
evi dence and passing judgenent. As already indicated, this proposa
guarantees the rights of the accused fromthe tinme of his detention and
reformul ates the current regul ati ons on precautionary measures taken in the
course of proceedings to uphold the presunption of innocence (see para. 131).

National lLegal Aid Service

182. The present legal aid corporations are being replaced by this Service,
which is taking over the function of providing free | egal assistance to

i ndi gent persons through a national directorate and 13 branches operating

in each region of the country. They will provide assistance using paid

prof essionals, not only for situations involving judicial disputes but also to
advi se people on |legal matters of various kinds where expert help is required.

3. Legislative proposals under study

Ofice of the Public Defender

183. This will conplenment the new Code of Crimnal Procedure and the Nationa
Legal Aid Service now under consideration

Fam |y courts

184. A proposal concerning famly courts will be sent to the Nationa
Congress for consideration in 1997. It is one of the central parts of the
plan to nmoderni ze the judicial system These courts are to replace the
present juvenile courts. Their jurisdiction will include matters relating to
m nors dealt with by the National Service for Mnors (children in conflict
with the law, children whose rights have been viol ated and negl ect ed
children), as well as matters pertaining to the famly, filiation, custody,
mai nt enance, property rights arising frommarriage and donestic viol ence.

The courts will act on the basis of a streamined oral procedure, with prior
medi ati on efforts entrusted to experts. They will be multi-menmber courts
with 10 judges handling all matters within their jurisdiction and alternating
as presiding officer for the adm nistration of court business. Each court
wi |l be advised by a nultidisciplinary expert panel of professionals.

4. Mlitary courts: powers and inpartiality

185. Al though the 1991 | aw reform reduced the powers of the nmlitary courts
in sonme circunstances (threats and of fences against the armed forces and

Car abi neros), there is concern about the fact that they still try civilians
for offences punishable under the State Security Act, the Wapons Control Act
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and the Terrorism Act. The inpartiality of the mlitary courts is questioned
whenever mlitary personnel are put on trial for ordinary offences, since the
menbers of mlitary courts are not irrenovable and are subject to disciplinary
action by higher-ranking officers, while an esprit de corps predom nates in
their decisions. Furthernore, the conpetence of the judges to conduct
proceedi ngs in keeping with the rules of due process, while ensured in the
ordinary courts by the requirenent that judges should be | awers, is not
guaranteed in the mlitary justice system

186. One of the key proposals of President Aylwin's Government in one of the
bills formng part of the 1991 criminal procedure reformwas to restrict the
powers of the mlitary courts to considering and judging mlitary offences
and to prevent themfromtrying civilians. The political opposition did not
agree to these changes. Later, on 6 Novenber 1992, the former incunbent put
before the House of Representatives a |egislative proposal designed to nake
sure that the military justice system “would under no circunstances try
civilians or mlitary personnel for acts detrinental to civilians or

directed against denmocratic institutions”. |In Cctober 1992, with a viewto
re-establishing the basic principles of due process, the inpartiality of the
courts and equality before the law, a group of nenbers of parlianent also
tabled a nmotion to reduce the powers of the mlitary courts. They proposed
leaving the mlitary courts to deal only with offences under the Code of
Mlitary Justice conmitted by mlitary personnel, and giving the ordinary
courts the power to try both ordinary offences conmtted by mlitary personne
and mlitary offences commtted by civilians. Those initiatives have al so not
prosper ed.

B. Effective renedy

187. (a) It has been decided that the judgenent of a court of first

i nstance which has failed to admt material evidence, thereby infringing the
saf eguard of due process, should be officially invalidated (Suprenme Court
deci sion of 4 January 1994, annulling a decision of its own notion).

(b) The privilege that exenpted a defaulting defendant fromcrimna
responsibility nust, it was ruled, also extend to persons accused of the sanme
acts who were not in default. The decision cited the principles of equality
before the | aw and of equality before the courts, as set forth in article 19,
par agraphs 2 and 3, of the Constitution (Val parai so Appeal Court decision of
31 Decenber 1993, rendered on appeal).

(c) It was decided that a simulated trial produces a legal fiction
whi ch does not neet the requirement of article 19, paragraph 3,
subpar agraph 5, of the Constitution, since any judgenent of an organ which
exerci ses jurisdiction nmust be reached on the basis of prior proceedings
conducted in accordance with the | aw (Santi ago Appeal Court decision on
revi ew of judgenent, upheld by the Suprene Court in a decision of
22 Decenber 1991).
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C. Violations of the right to due process committed under the
mlitary regine

Re-establishnent of the right to due process for persons charged with
political offences

188. It has been pointed out that one of the ainms of the 1991 crimna
procedure reformwas to renmedy injustices conmitted against civilians brought
before the military courts by restoring the right to due process of people
charged with political offences during the mlitary regime. A constitutiona
reformwas thus approved for the purposes of allow ng bail for persons
awaiting trial for terrorist offences, and of granting pardons or amesties to
peopl e convicted of such offences, since they had been deni ed such guarantees.
Peopl e convicted by the mlitary courts were offered alternatives to the
penal ti es depriving themof, or restricting, their liberty. Ofences proper
to the legislation of the mlitary regine were abolished. O fences were
redefined so as to avoid punishing legitimte actions that mlitary | aw
treated as crimnal. To afford greater safeguards of the rights of people
faci ng prosecution, arrangenents were made for individuals in detention or
awai ting trial to undergo medi cal checks and keep in permanent contact with
their | awers, and detention incomruni cado was restricted to the established
time-limts (see para. 104). Furthernore, the jurisdiction of the mlitary
courts over certain offences commtted by civilians was abolished. Accused
persons were given the opportunity in the ordinary courts to retract
statements they had nade before the mlitary courts, given the probability
that the proceedi ngs agai nst them woul d have been based on extrajudicia

conf essi ons obtai ned under duress; this was made possible by requiring the
mlitary courts to transfer the majority of the cases being handled by themto
the ordinary courts. The Documentation and Archi ves Foundation of the
Vicaria de la Solidaridad reports that, as a result, 220 judicial proceedings
i nvol ving 416 political prisoners had been noved fromthe nmilitary to the
civil courts by the end of 1992. This figure is part of a |arger nunber of
court cases transferred, since it refers only to those defended by the
Vicaria de la Solidaridad and does not include cases taken up by other

non- gover nnental human rights organi zati ons.

G eater equality before the | aw

189. Wth a viewto greater equality before the law, the 1991 reform al | owed
judicial review proceedings to be brought by victinms agai nst judgenents of the
mlitary courts.

Article 15

A. Legal framework

Non-retroactivity of the crinmnal |law and principle of interpreting the law in
favour of the accused (art. 15, paras. 1 and 2)

190. Both of these principles are enbodied in the Constitution (art. 19,
para. 3, subparas. 7 and 8) and in the law (art. 18 of the Penal Code) and are
protected by judicial and adm ni strative procedures.
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B. Effective renedy

191. The ceiling of 20 years' inprisonnent as a condition for qualifying for
parole is not applicable to those sentenced to rigorous inprisonnment for life
whose of fences were commtted prior to the entry into force of the |aw setting
the ceiling (which no | onger obtains), whether they were sentenced before or
after that date. This conclusion derives fromthe application of the
principles of non-retroactivity of the crimnal |aw and of interpretation of
the law in favour of the accused, as set forth in articles 19, paragraph 3, of
the Constitution and 18 of the Penal Code (Opinion of the Ofice of the
Conptrol |l er-General of the Republic of 21 April 1994).

Article 16

Legal franework

Recognition of | egal personality

192. Merely by existing, individuals incur rights and responsibilities. The
Civil Code distinguishes between individuals and bodi es corporate (art. 55).
The former are separated into those designated under the Constitution as
Chi |l ean and the remai nder, who are aliens (art. 56). The |aw does not

di stingui sh between Chileans and aliens in the acquisition and enjoynent of
civil rights (art. 57). Bodies corporate are abstract entities (corporations,
soci eties, foundations etc.) to which the |aw ascribes rights and upon which
it inmposes obligations once they satisfy the requirement of acquiring | ega
personality in accordance with the law. Chilean |egislation establishes
machi nery for the conferral of |egal personality that is intended to ensure
the full est possible exercise of the right of association. Bodies corporate
are regul ated by Book I, Title 33, of the Civil Code.

Article 17

A. Legal framework

Protection of individuals' privacy, famlies, honour and reputation

193. These rights are constitutionally guaranteed (art. 19, para. 4).

Vi ol ati ons of people's rights to protection of their privacy, famlies and
honour commtted through an organ of the nedia are an offence and incur the
corresponding penalty as laid down in the Constitution. These rights are
protected by Titles VI, VII and VIII of the Penal Code establishing the

of fences of slander and insult, and by Acts Nos. 16.643 on abuse of
publicity, 12.927 on State security and 12.045 establishing the Journalists’
Associ ati on.

Protection of the hone and correspondence

194. The Constitution guarantees “the inviolability of the hone and all formns
of private communication” (art. 19, para. 5) except in the cases and manners
determ ned by law. The constitutional reformof 1989 put an end to the
possibility of censoring correspondence during states of enmergency and states
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of siege. A home may be legally entered to | ook for wong-doers, and
correspondence and private docunents may be ordered to be wi thheld, recorded
or seized during the investigation of a crinme.

B. Effective renedies

195. (a) The inport into and sale in Chile of a book by a journalist was
prohi bited when a conflict between freedom of expression and the right to
respect for honour and privacy was settled in favour of the latter (ruling by
the Santiago Court of Appeal on 31 May 1993 on an application for protection
uphel d by the Supreme Court in a decision dated 15 June 1993).

(b) Si nce authorization had not been obtained beforehand, the entry of
personnel extraneous to the needs of a nedical exami nation into prem ses where
such an exam nation was taking place and their film ng of the exam nation were
found to be illegal, as violating a person’s right to respect for and
protection of his or her privacy. The cassette of filmwas ordered to be
confiscated and destroyed (ruling by the Supreme Court on 16 Decenmber 1992 on
an application for protection).

(c) The material gathered in a case established that a crine within
the nmeani ng of Act No. 19.048 (Abuse of Publicity), article 19, had been
committed, it being clear from published material that the fact that the
plaintiff was infected with Al DS had been publicized, thus infringing her
dignity. The owner of the nmedia organ was sentenced to a fine under the Act,
and ordered to pay the damages sought by the plaintiff (ruling by the Suprene
Court on 1 June 1993 in an appeal to vacate a judgenent for error of |aw).

Article 18

A. Legal framework

Freedom of conscience and religion

196. Freedom of conscience, the expression of any belief and the free
exerci se of any form of worship not inconsistent with public norals, custons
or order are constitutionally guaranteed, as is the freedomto teach any of
the above (arts. 19, paras. 6 and 11).

197. Al educational establishments in Chile are required to offer optiona
religion classes (Suprene Decree No. 924, 1984). Religious communities are at
liberty to set up their own educational institutions, any of which — provided
that they are not private, paying schools — may receive State subsidies

Wi t hout discrimnation. Religious institutions offering classes nust send the
M ni stry of Education a copy of their curriculumand the teaching content of
the classes in order to obtain the requisite authorization

198. The Roman Catholic Church was nade separate fromthe State by the 1925
Constitution, which contained a guarantee of freedom of conscience and worship
simlar to that in the current Constitution. The only explicit difference is
that the current Constitution makes | anded property intended for places of

wor ship and ancillary prem ses exenpt fromtax provided that it is used
exclusively for worship; the 1925 Constitution did not inpose that condition
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It was determ ned by admi nistrative and juridical interpretation of the

1925 Constitution that the Catholic Church had | egal personality under public
| aw whereas all other religions had to be legally established as corporations
under private |law — maki ng them dependent to sonme extent on the adm nistrative
authorities, a situation that persists today. There have been no court
deci si ons under the current Constitution that have inplied any privilege for
the Catholic Church. On the other hand, over the past few years of norma
denocratic life no religion has been denied or suffered wi thdrawal of |ega
personality. Protestant sources calculate that the country has at present

bet ween 600 and 700 Protestant and Evangelical corporations.

199. According to the | atest popul ation census, in 1992, 76.7 per cent

of the 9,660,367 people aged over 14 in the country said they were

Roman Catholics; 12.4 per cent were Evangelicals (including nmenbers of
churches originating in the United States); 0.83 per cent were Protestants
(a category including historical churches such as the Lutheran Church);
4.24 per cent practised other religions; and 5.82 per cent were atheists.

Bill under consideration

200. The present Governnent has studi ed ways of inproving the |egal regine
applicable to churches and religious faiths in order to ensure maxi num freedom
of conscience and religion and elimnate all forms of intolerance and

di scrimnation based on religion. Wth that in mnd, it sent the Congress a
bill in October 1994 on “standards governing the | egal creation and operation
of churches and religious organi zations”, which would grant such entities the
right to constitute thenselves legally w thout the need for prior

aut hori zation, once they had satisfied the requirements laid down in the bill.

Article 19

A. Legal framework

Right to freedom of expression

201. The freedomto express opinions and convey information w thout
censorship in any formand by any nmeans is constitutionally safeguarded
(art. 19, para. 12).

202. The freedomto receive information is not expressly protected but

is to be understood as included within the reigning concept of freedom

of opinion and information, according to case-law fromthe Constitutiona
Court. Ruling on 30 Cctober 1995, on an application by nenbers of the House
of Representatives to have decl ared unconstitutional a provision in a bil
before the Congress on freedom of expression, information and the exercise of
t he profession of journalist, the Constitutional Court said that the right to
receive information “formed a natural part of, and was inplicit in, the
freedom to express opinions and convey information, because those freedons
woul d serve no purpose if [the information was] not intended for rea

reci pients”.

203. The Constitution |lays down strong safeguards of the freedomto express
opi nions and convey information. Restrictions nust be inposed by a | aw passed
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by qualified majority; the State may not have a nonopoly on any public medi um
of conmuni cation, and prior censorship is forbidden except as regards the
screening and publicizing of cinematographic works. Filmcensorship is
performed by the Film Ratings Board, a technical body operating under the
authority of the Mnistry of Education and regul ated by Decree-Law No. 679.
The criteria under which, according to this law, a filmmy be rejected give
the Board such latitude that they are inconsistent with freedom of expression
because of this, and because the regul ati ons have given rise to increasing
outcry anmong the public, the Government is considering sending to Congress a
constitutional amendnent that would abolish filmcensorship

204. The Constitution and other |egislation inmpose restrictions and establish
liability for offences and abuses conmitted in exercise of the freedons of

opi nion and information. The State Security Act punishes offences comitted
through the press, radio or television against the internal or externa
security of the State, public order or normal life in Chile; the Abuse of
Publicity Act makes it a puni shable offence to broadcast false or unauthorized
reports, and punishes crinmes against public norals and individuals; the Pena
Code prescribes penalties for the offences of gross insult and public |ibel
and for hindering the free publication of opinions; the Health Code prohibits
publications and publicity apt, in the view of the National Health Service, to
m sl ead the public or conprom se the health of the conmmunity or individuals.

1. Legal reforns since 1990

The 1991 reform of the penal process ¢

205. The 1991 reform annulled Act No. 18.662, which punished conduct in
breach of article 8 of the Constitution, itself repealed in the constitutiona
reformof 1989. It anended the definitions of offences against the arned
forces and Carabi neros puni shabl e under articles 284 and 417 of the Code of
Mlitary Justice, reducing the associated penalties and specifying that, in
order to constitute the offences concerned, the threats nmust be uttered in the
terms set forth in the Penal Code (art. 296) and it nust be known to the
perpetrator that the recipient of the threats is a nenber of the armed forces
or Carabineros. It also amended the Abuse of Publicity Act, reducing the
penalties for offences against the armed forces or Carabineros conmtted by
means of a broadcast nedi um and establishing that whenever such offences are
committed by civilians the judicial investigation is to be conducted by the
ordinary courts. The new wordi ng expressly indicates the difference between
criticisms and insults. Under the transitional nmeasures for this Act, cases
pendi ng before military courts within the eight days foll ow ng publication of
the reformwere referred for consideration to the civilian courts.

2. Bill under consideration

206. The bill on freedom of expression, information and exerci se of the
profession of journalist is designed to afford protection for those exercising
the profession of journalist; to limt objective responsibility and
standardi ze its application across the nedia; to give the ordinary courts
jurisdiction to investigate and hand down judgenents on cases concerning

of fences comm tted through a public nedium of comunication in supposed
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exerci se of the freedons of opinion and information, and to recast scattered
provisions in order to make the penalties applicable to such offences nore
uni form

B. Effective renedies

207. (a) Aruling by the Santiago Court of Appeal on 31 May 1993, upheld by
the Supreme Court in a decision dated 15 June 1993, found in favour of an
application for protection and prohibited the inport into and sale in Chile of
a book by a journalist, thus settling a conflict between freedom of expression
and the right to respect for one’s honour and privacy in favour of the

latter. ® The journalist conplained about the decision to the Inter-Anmerican
Commi ssion on Human Rights. In its response, the Governnment pointed out that:
“There is a strict separation of powers between the Executive and the
Judiciary in Chile. The challenged ruling was handed down by the Judiciary in
conpl ete i ndependence and with no intervention of any kind fromthe
constitutional Government of the day. It may readily be seen fromthe
docunent ati on acconpanyi ng the petition and fromthe petitioner’s own
expansi on thereupon that senior authorities in the Governnment disagreed with
the Santiago Court of Appeal’s judgenment which, by choosing the legitinmate
option of protecting the honour of those attacked in the book, set aside the
other, equally legitimte option of favouring freedom of expression.”

(b) It has been determ ned that the National Television Council could
not penalize a concessionaire for conduct not attributable to himas either
del i berate or unintentional wong-doing, because that conduct stemmed fromthe
unpredi ct abl e behavi our of a participant in a programe that was being
broadcast |ive. The decision was based on the fact that the Constitution
guar ant ees everybody conplete freedom of opinion and information w thout prior
censorship except in the case of filmscreenings. The ruling, interpreting a
provision in the |aw that set up the National Tel evision Counci l
governing the responsibility of television channels for the opinions and
i nformati on they broadcast said that the provision concerned nust be read
in arestrictive sense, and that channels are liable only for the recorded
programm ng they broadcast, not for |ive broadcasts. (Ruling by the Court
of Appeal on 18 Decenber 1992, upheld by the Suprenme Court in a judgenent
dated 18 March 1993, on an appeal against a ruling by the National Television
Counci| dated 28 Septenber 1992.)

(c) It has been determ ned that |aser discs, computer progranmes
and conpact discs for use in conputers are not covered by the concept of
a cinematographic film and are as such excluded from prior censorship by
the Fil m Ratings Board (Opinion by the Conptroller-General of the Republic
dated 6 Novenber 1995).

C. Existing communications nedia

(Background information fromthe National Statistics Institute (INE))

Tel evi si on_channel s

208. The Constitution allows the law to indicate which universities and
i ndi viduals or entities shall be authorized to establish, operate and maintain
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tel evision stations, and specifies that the State may also do so (art. 19,
para. 12, subpara. 5). A legal reformin 1992 reserved to bodi es corporate
under public or private law that are incorporated and domiciled in Chile al
concessions to broadcast television programm ng for general reception. State
tel evisi on broadcasting is handl ed by Chilean National Television (TVN), an

i ndependent State-owned entity with | egal personality under public | aw and
control of its own assets.

General reception Cabl e
11 51

Tel evision channels for unrestricted reception

Chi | ean National Tel evision (Santiago)

Catholic University of Chile Television (Santiago)
Uni versity of Chile Tel evision (Santiago)

Chile Television S. A (Santiago)

Tel evi sa Megavi si 6n (Santi ago)

La Red Televisién S. A (Santiago)

Rock & Pop (Santi ago)

University of the North Tel evision (Antofagasta)
Cat holic University of Val paraiso Tel evision (Vifia del Mar)
9 RD.T. (Concepci6n)

3 Vicariato Apostélico Aysén (Coyhai que)

Radio transnmitters

Type of transm ssion

AM FM TOTAL
1991 157 267 424
1992 170 379 549
1993 174 474 648
1994 175 502 677
1995 179 613 792
1996 179 685 864

209. These figures are for the nunmber of anplitude-nodul ation (AM and
frequency-nodul ation (FM radio transmtters with valid concessions as
of 15 May 1996, though some were not operating at that tine.

Radi o broadcasters — type of operation

State-run Commer ci al Non- profit O her Tot a
maki ng
18 547 37 18 620

210. These figures cover the broadcasters that replied to the I NE Annua
Radi o Survey, 1994.



CCPR/ C/ 95/ Add. 11
page 60

Newspapers, reviews and national journals

211. The Constitution guarantees that “Any individual or body corporate is
entitled to launch, publish and maintain journals, reviews and periodicals
subject to the conditions laid down by law’ (art. 19, para. 12, subpara. 4).

Nunber s
Year Newspaper s Revi ews Jour nal s TOTAL
1990 80 226 64 370
1991 84 254 72 410
1992 97 355 60 512
1993 94 351 88 533
1994 84 453 95 632

Circul ation (annual)

Year Newspaper s Revi ews Jour nal s TOTAL
1990 275 115 131 22 917 319 1 238 210 299 270 660
1991 249 534 082 27 937 698 2 318 873 279 790 653
1992 257 465 900 44 129 786 1 321 954 302 917 640
1993 275 117 808 37 565 885 1 973 879 314 657 572
1994 291 211 530 30 762 066 2 022 640 323 996 236

D. Violations of the right to freedom of opinion
commtted under the mlitary regine

Action in favour of journalists and others put on trial under the nilitary
reginme for exercising their freedom of opinion

212. A considerabl e nunber of journalists, political |eaders, |awers,
priests and ot hers who exercised their freedom of opinion were put on tria
in mlitary courts under the mlitary reginme for offences against the arned
forces and Carabi neros as provided for in the Code of MIlitary Justice. The
reformof the Code of MIlitary Justice and the Abuse of Publicity Act (see
para. 205) has been of undoubted benefit to them

Article 20

Legal franework

Prohibition of propaganda for war (art. 20, para. 1)

213. VWhile enshrining freedom of opinion and information, the Constitution
also indicates that liability can be incurred for offences and abuses
committed in exercise of that freedom |In the case of propaganda for war,
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anyone who induces a foreign power to declare war on Chile is punishabl e under
the Penal Code (art. 106). The State Security Act puni shes anyone who in any
manner or by any neans rises up agai nst the established Government or provokes
civil war, especially anyone who by means of the spoken or witten word or any
ot her medi um spreads or foments doctrines ainmed at the violent destruction or
alteration of the social order or the republican and denocratic form of
government (art. 4 (f)) and anyone who pronotes doctrines advocating crine or
violence in any formas a neans of bringing about political, economc or

soci al change (art. 6 (f)).

Prohibition of advocacy of national, racial or religious hatred
(art. 20, para. 2)

214. Chilean legislation deals with this through the International Convention
on the Elimnation of All Fornms of Racial Discrimnation and the Convention on
the Prevention and Puni shnent of the Crinme of Genocide, both of which are in
effect in the country. The Constitution contains no express wording on the
subject. The Abuse of Publicity Act (art. 18) makes it an offence, in the
exercise of the freedomto express opinions and convey informtion, to
“produce publications or broadcasts stirring up hatred, hostility or contenpt
for individuals or groups on account of their race or religion”

Article 21

Legal franework

215. The right of peaceful, unarnmed assenbly is guaranteed by the
Constitution (art. 19, para. 13) and governed by various pieces of

| egi sl ati on, one of which regul ates public neetings (Supreme Decree No. 1.086
of 16 Septenmber 1983). This states that the organizers of such neetings mnust
give prior notice to the authorities, and that the forces of |aw and order are
enpowered to break up only neetings of which no notice has been given. It

al so states that meetings nay be prevented fromtaking place for reasons which
it indicates. The Penal Code nmakes it an offence for a public authority to
prevent or cause to be broken up any legal neeting or public denpnstration
(art. 158).

Article 22

A. Legal framework

The right to freedom of association (art. 22, para. 1)

216. Under Chilean legislation, the State may not interfere with the exercise
of this freedom The right to associate wi thout prior permssion is enshrined
in the Constitution (art. 19, para. 15, subpara. 1).

Saf equar ds

217. The Chilean State has | egal machinery for granting | egal personality to
associ ations and ensuring unhi ndered freedom of association consistent with
the rel evant constitutional requirenent: “To enjoy |egal personality,
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associ ati ons nmust be constituted in conformty with the law (art. 19,

para. 15, subpara. 2). Legal personality nay be conferred in a nunber of
ways, dependi ng on whether the association is a public-law or private-|aw one
and whether it is conmercial or non-profit-making in nature.

Restrictions

218. The Constitution prohibits associations contrary to public norals,
public order or the security of the State (art. 19, para. 15, subpara. 4).

Freedom not to associate

219. Under article 19, paragraph 15, subparagraph 3, of the Constitution, “No
one may be obliged to belong to an association”. This is in keeping with the
tenor of international human rights jurisprudence on the matter

220. There is no provision under current |egislation for any system of

| egal |y established professional bodies to which individuals nust bel ong, such
as there used to be in Chile; it is possible to set up voluntary professiona
associations. Sone within these associations have indicated concern at this
situation, arguing that obligatory nenbership needs to be reinstated in order
to fill the current void where the associations used to serve as ethical and

| egal wat chdogs over their menbers.

The right of association and political parties

221. Article 8 of the original version of the 1980 Constitution inposed
severe restrictions on the activities of political parties, groups and

i ndi vi dual s, which could be declared unconstitutional if they acted or defined
themsel ves in accordance with certain objectives it specified. The article
cont ai ned | oose definitions that allowed scope for sweeping interpretations,
puni shi ng behavi our and i deas and thus violating not only the freedom of

associ ation but also the freedonms of conscience, expression and education. It
was rescinded in the constitutional reformof 1989. At the same tine, a
section of article 19, paragraph 15, of the Constitution was anended to
facilitate the activities of political parties.

222. The current Constitution (art. 19, para. 15, subpara. 6) states: *“The
Constitution guarantees political pluralism Parties, novenments and ot her
types of organi zati on whose objectives, actions or conduct are inconsistent
with the basic principles of denocratic, constitutional rule, which seek the
establishnment of a totalitarian system or which use, advocate or incite to
vi ol ence as a means of political action, are unconstitutional.” These
restrictions do not refer to ideas or doctrines or make any nention of the
fam ly, and the kinds of conduct that are considered unconstitutional are
clearly defined. The penalties applicable to those who take part in
activities that lead to a party or organi zati on being decl ared
unconstitutional do not include restrictions on the freedons of expression

or education as the rescinded article 8 did. In any event, the | egal scope of
t he subparagraph nust be interpreted in the light of the initial reference to
political pluralism which serves as the main guideline in this matter: the
unl awful conduct referred to is necessarily exceptional, and the only source
of restrictions on pluralism
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223. To guarantee their independence of party interests, the Politica

Parti es Organi zati on Act does not allow nenbers of the El ectoral Conm ssion
the El ectoral Service, the armed forces or the forces of |law and order to join
political parties.

Right to formtrade unions (art. 22, para. 1)

224. The right to formtrade unions is established separately in the
Constitution fromthe right to freedom of association. Article 19,

par agraph 19, subparagraph 1, guarantees “the right to formunions in the
ci rcunst ances and manners prescribed by | aw’

Legal reforns since 1990

Anendnents to the Labour Code

225. The provisions of the 1987 Labour Code governing the right to formtrade
uni ons have been legally anended a nunber of tines. ® The changes listed
bel ow deserve especial attention

Private-sector workers' right to unionize

Ext ensi on of unions’ |egal capacity

226. Unions have been granted the capacity to represent workers in the
assertion of rights deriving fromcollective | abour agreenents; to represent
themin the various collective bargaining forums; and to set up provident and
health-care institutions of any |legal nature. The latter capacity enables
themto engage in lucrative activity (which was prohibited under the

1987 legislation), on the understanding that the fruits of such activity
shoul d be devoted to the acconplishnent of their specific objectives.

Anendnents relating to unions covering nore than one business, and to
tenporary workers

227. The nunber of workers required to forma union covering nore than one
busi ness has been reduced from75 to 25. The field of activity of unions of
casual and tenmporary workers has been extended. Under the 1987 Code, these
were intended to find jobs for their nenbers; besides, they could have only
shi pboard workers and seafarers, dock workers, building workers, artists and
performers as nmenbers. The new Code defines unions of casual and tenporary
wor kers as those uniting workers who are enployed “for cyclic or intermttent
periods”. As such, they are governed by the usual rules (they cease to be
mere | abour exchanges). Additionally, the new Code explicitly acknow edges
their capacity to engage in collective bargaining, although not in a regulated
form

| ndependence of trade union organizations

228. The eligibility criteria for becom ng a trade union | eader have been

reduced, and anyone serving as a union |eader has the right to appeal to the
courts in the event of being declared unqualified by the Department of Labour
Union privileges and pernmits have been refined and extended; privil eges have
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been retained for those who cease to be | eaders of grass-roots union

organi zations; the Department of Labour’s administrative authority to order an
external audit has been abolished, and the new Code makes such an audit
subject to a decision by 25 per cent of the union nmenbership

Trade uni on groupi ngs

229. One anmendment has consisted in the incorporation into the Labour Code

of Chile s first ever body of regulations on trade union groupings.

Hi storically, Chile has had such groupings (Chil ean Federation of Labour

Conf ederation of Chilean Wrkers; Single Union of Wrkers), but they operated
as de facto organi zations. The purposes of the present union groupings are to
represent the general interests of the workers before the public authorities
and enpl oyers’ organizations - internationally, this function extends to trade
uni on, enployers’, governnmental and non-governnental bodies, notably the

I nternational Labour Organization (I1LO and other United Nations agencies; to
participate in national, regional, sectoral and professional bodies, whether
State-run or not; and to engage in other activities as defined in their
statutes provided that they are not inconsistent with the |egal order, and are
related to the objectives and needs of their constituent organizations.

Unfair and anti-union practices

230. The new regul ations contain revised definitions of the kinds of

behavi our that constitute anti-union practices. The npst inportant anendnent
has been to procedure: wunder the 1987 Code, hearings into infractions of this
ki nd were governed by the rules of ordinary | abour proceedi ngs, whereas under
the current regulations, their investigation and settlenent is a matter for
the | abour court, sitting in final instance wi thout any prescribed form of
proceedi ngs and working on the basis of information supplied to it by the
contendi ng parties.

Ri ght of public-sector workers to unionize

231. The revised text governs civil servants’ right to form professiona
associations in a manner simlar to that of private-sector workers. The right
of public-sector workers to formor join unions or professional associations
used not to be recognized. Over the decades, neverthel ess, associations of
civil servants had been set up pursuant to the general right of association
and the provisions of the Civil Code. This nmeant that their statutes had to
be approved and | egal personality conferred by the President of the Republic
in a suprene decree. That being so, such associations could not — at |east
explicitly, in their statutes — enbrace any union-rel ated objective.

Ri ght of self-enployed workers to form unions

232. The amendments passed in 1994 made applicable to unions of self-enployed
wor kers the general rules governing unions of private-sector enpl oyees
(acquisition of legal personality, purposes, statutes, dissolution, right to
federate and form confederations, etc.), a mninmmof 25 persons being
required to establish such a union
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Right of individuals or bodies corporate in the business and professiona
sectors to formcorporations or associations

233. There have been no changes in this regard. Such corporations or

associ ations may be established by 25 individuals and bodi es corporate or by
four bodies corporate; they acquire |l egal personality by depositing their

i nstruments of incorporation and statutes with the Mnistry of the Econony and
publ i shing an abstract in the Oficial Gazette. Menbers of the professions,
especially those with professional bodies (lawers, social workers, engineers
and so forth), have organized into associations. The unbrella organization
for the various associations of enployers and busi nessnen is the Confederation
of Production and Comrerce, which the authorities have taken to be the

organi zati on nost representative of the enployers for the purposes of

consul tation, fram ng agreenments and conplying with the ILO Tripartite

Consul tati on Convention, No. 144.

Ri ght of Arned Services personnel to form unions

234. The right of Armed Services and Police Force personnel to formand join
unions is not recognized or regulated. There are also bans on the
establishnment of trade unions or associations by enpl oyees at State-owned
ventures subordinate to, or with connections to the Governnent through, the
M ni stry of National Defence.

Est abl i shnent of non-governnental devel opnent agenci es

235. Following a study on the subject by the Mnistry of Planning and
Cooperation, the Mnistry of Justice issued a decree ® to facilitate the

est abl i shnent of non-governnmental devel opnent agencies, including human rights
bodi es. The decree endorsed a nodel set of statutes to speed the acquisition
of legal personality as a corporation under private |law wi thout greater del ays
and at |ower cost.

B. Effective renedies

236. (a) Expul si on of a trade union nmenber wi thout establishing that the
menber had engaged in practices seriously damaging to union interests, and
a fortiori if the individual concerned had been deprived of his right to

defend hinself, was found to be illegal and arbitrary. It violated the right
freely to belong to an association, which included the right to remain a
menber and not to be deprived of nmenbership arbitrarily or illegally

(Constitution, art. 19, paras. 15 and 24) (ruling by the Pedro Aguirre Cerda
Court of Appeal, 19 March 1996, on an application for protection; ruling by
the Pedro Aguirre Cerda Court of Appeal, 19 April 1996, on an application for
protection).

(b) The right of all individuals to formtrade unions recognized in
article 19, paragraph 19, of the Constitution, was found to extend to al
trade uni on organi zati ons governed by Book Il of the Labour Code w thout

distinction; hence there were no grounds for excluding tenmporary workers
(ruling by the Court of Appeal on 24 Decenber 1991 in appeal proceedings,
uphel d by the Suprene Court in a judgenent dated 15 July 1993).
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(c) Judgement was awarded agai nst an enpl oyer who had illegally
threatened the legitimte exercise of the right to formtrade unions
enshrined in article 19 of the Constitution (ruling by the Supreme Court
dated 26 January 1993, on an application for protection).

(d) The expul sion of a nmenber of a professional association was found
to be illegal and arbitrary (ruling by the Santiago Court of Appeal dated
3 July 1995 on an application for protection, upheld by the Supreme Court in a
judgenent dated 16 August 1995).
Article 23

A. Legal framework

Protection of the famly (art. 23, para. 1)

237. The Chilean Constitution regards the fanmily as a fundanenta
institution — the “basic core of society” (art. 1, para. 2) — and goes on to
say that it is “the duty of the State to safeguard ... the fam |y [and]
promote the strengthening of the latter” (art. 1, para. 5), an obligation
whi ch the State di scharges by neans of a variety of public policies.

The right to found a family and to marry with the free and full consent of the
i nt endi ng spouses of marriageable age (art. 23, paras. 2 and 3)

238. This is governed by Book I, Title IV, of the Cvil Code, the Civi

Marri age Act of 1884 and the Civil Registry Act, No. 4.808 of 1930. The age
requi renents for marriage have been changed by virtue of a recent |legal reform
(see para. 242).

Equality of rights and responsibilities of spouses during nmarriage and in the
event of its dissolution. Protection of children in this eventuality
(art. 23, para. 4)

239. Duties and rights between spouses and regarding children are regul ated
by Book I, Titles VI to XVIII, and Book IV, Title XXII, of the Cvil Code.
Chil ean | egislation does not explicitly define the famly but does define
marriage, regulating the effects on each famly nmenber of the relations
created by marital and adoptive ties. The regulations nentioned above
enphasi ze the property-rel ated aspects of marriage and reveal persistent
differences in rights between the spouses as regards the matrinonial regine
governing married life. This is an extension of the wi shes of the parties, to
which the married couple are commtted by the sinple fact of marrying unless
they declare otherwise. It is considered the norm but a couple can reject
the reginme by opting explicitly for the arrangenent known as separation of
assets whereby the partners each adm nister their property as if they were
single. In this case marriage does not affect the partners’ assets because
property is not owned or administered jointly. Current |egislation accords
unequal rights to children dependi ng on whether they were conceived while the
parents were married (legitimte) or out of wedlock (illegitimte).
Amendnents originating in the Mnistry of Justice and the National Wnen's
Service are intended to bring the |law governing famly relations into |ine
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with the present-day social and econonic situation in the country and end such
discrimnatory treatnent. This is simlar to what is happening with the |ega
reforns establishing the matrinonial reginme of inconme-sharing and the bill to
anmend the current arrangenents governi ng adopti on (see paras. 243 and 245).

1. Legal reforns since 1990

Donestic Violence Act ™

240. This Act makes a punishable offence of “any m streatnent that affects
the physical or nental health of any person, even of full age, who is related
to the perpetrator as ascendant, spouse or sibling or, if mnor or

i ncapacitated, is the perpetrator’s descendant, adopted child, ward or rel ated
to the perpetrator up to and including the fourth degree of consanguinity, or
i s under the guardianship of or dependant on any nmenber of the fam |y group
living under the same roof”. Any such violent conflict within the famly
falls within the jurisdiction of the civil circuit court for the district
where the victims hone lies. The proceedings are governed by special rules
t hat enphasi ze nedi ati on, oral presentations and brevity. The punishnents
applicable are preventive neasures, a fine or inprisonment, as appropriate.

241. The Act grew out of the National Whnen's Service's priority concern with
t he probl em of donestic violence. The Executive endorsed the |egislative
proposal in 1991, together with training for public officials and studies on
donestic violence and the status of wonen in Chile. Between 1992 and

m d- 1993, a first task force was assenbled to inplenment a prevention
programme, with activities at the national |evel such as a canpaign
publicizing the problem the appointnent of intersectoral government

commi ssions, and the pronotion of nmunicipal centres to deal with domestic

vi ol ence. Between m d-1993 and late 1994, comunity, provincial and/or

regi onal support networks were set up throughout the country to prevent
donmestic violence, as a necessary adjunct to the work of the comm ssions. The
first step was to organi ze semnars on the establishment of such support
networks. All in all, this was an innovative and interesting State initiative
on a social problemwhich has been taken up at governmental |evel only very
recently. There is now an entire plan of action on the non-violent settlenent
of disputes, under which famlies, and especially young people, are helped to
find peaceful neans of settling disputes. The National Wnen's Service has

| aunched 56 munici pal programres with trai ned personnel to give prelimnary
support and provide references to specialized institutions. |In addition, it
is providing technical advice to the nmunicipalities on the establishnent of
donestic violence centres. Sixteen such centres have already been set up in
the Santiago area and el sewhere. Unlike the programes, these centres,

besi des worki ng on prevention and network pronotion also offer psychol ogica
and | egal help to both victins and aggressors.

Lowering of nmarri ageabl e age

242. As a result of a legal reformlowering the age of majority from 21
to 18, a person has full capacity to enter into marriage at 18. A woman
under 18 but over 12, and a man under 18 but over 14, requires the express
consent of the persons specified in the relevant |aw
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Alternative matrinonial reginme for the ownership of property ™

243. Known as the earnings-sharing reginme, this offers the follow ng
advant ages over joint property and the separation of assets, the only possible
choi ces before the |l aw cane into force

The new regi me guarantees the husband and wife full equality before the
law with regard to the matrinonial reginme for the ownership of property.

It grants both spouses genuine capacity to adm nister and di spose of
their property and to fulfil and enter into |legal comm tnents and
contracts.

It enbodies the principle of the shared |life and interests that marriage
shoul d represent by establishing that, upon term nation of the regine,
such earnings as each spouse may have received fromhis or her assets
and personal efforts are adjusted so that half goes to each spouse.

This is of especial benefit to a wife who has not had a paid job
granting her express recognition of her contribution in the form of
housewor k.

It establishes the institution of famly assets, including the i movable
property owned by either or both spouses which serves as the fanmly's
mai n resi dence, and the furniture it contains.

This may not be encunmbered or transferred wi thout the consent of both
spouses; noreover, the use or usufruct nay be awarded by the courts to
whi chever spouse continues to care for the conmon famly in the event of
di ssolution of the marriage, divorce, de facto separation or the death
of one of the spouses.

2. Bill under consideration

Anendnent of the filiation reqgine

244. Recent studies show that nmore than 35 per cent of the children born in
Chile today are illegitimate. This represents a considerable and steady

i ncrease since 1960. According to the National Statistical Institute, in 1971
approximately 19.9 per cent of births were illegitinmate; by 1993 the figure
had risen to approximtely 38.1 per cent.

245. The bill will nmake far-reaching changes to the Civil Code governing
filiation and succession. |Its fundanmental objective is to establish a new
filiation regine, putting an end to the differences between legiti mte and
illegitimate children and giving equal treatment to all, irrespective of their
parents' status at the time of their conception and birth. It will renove
obstacles to the investigation of paternity, admtting all kinds of evidence,

i ncl udi ng bi ol ogi cal evidence (DNA testing, etc.), provided only that the
request is supported by information attesting to the |ikelihood of the
paternity or maternity claimed. Parental authority is also the subject of
far-reachi ng anendnents, and will be exercised jointly by the father and the
mot her. The bill sets out - in addition to the details on ownership of assets
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which it now conprises - the duty of parents to bring up and support their
children. Custody is, in principle, the responsibility of both parents, but
if they live apart custody goes to the nother unless, for sound reasons and in
the interests of the child, the courts award it to the father

3. Leqgislative proposal under study

Fam |y courts

246. This proposal is part of the plan to nodernize the judiciary; it seeks
to establish systematic | egal protection in matters relating to the famly,
marriage, the matrinonial regine for the ownership of property, filiation and
m nors (see para. 184).

B. National Commi ssion for the Famly

247. In view of the United Nations decision to proclaim 1994 the
International Year of the Family, the National Comm ssion for the Fam |y was
established in 1992, during the Government of President Aylwin; it conprised
wel | -known figures in this field, drawn fromthe public and private sectors
and representing different strands of public opinion. 1In 1993, after it had
been in existence for a year and a half, it published a vol um nous report on
the situation of the famly in Chile, ™ which is based on recognition of the
di verse and heterogeneous nature of famlies and living conditions. The study
hi ghlights the strains placed on famlies by changes in various aspects of
social, political, economic and cultural life, and the consensus on the famly
as a basic unit for people in particular and for the country in general. The
val uabl e informati on assenbled in this report serves as a basis for the
Government's current policies on wonen and the famly.

C. Policies for the benefit of the famly

248. President Frei's Governnent has announced in its programe ™ its
intention to pay increasing attention to Chilean famlies in public policy,
confirm ng the National Wnen's Service as the body responsible for this
undertaking as stated in the Act establishing it. The Equal Opportunities for
Wonen Plan 1994- 1999 (see para. 66), which sets out the Service's terns of
reference, provides the starting point for the relevant strategies: “Foster
equal opportunities for all types of famly and help to ensure that they
become a neans of generating equal rights and opportunities for wonen and
men”. ™ It calls for greater flexibility of roles with regard to donestic and
famly responsibilities, notably the care of children; acceptance by nen and
wonen of the social responsibility that goes wi th notherhood and fatherhood,
and the pronotion of non-discrimnatory nodels and systens of socialization
For these purposes it proposes action to pronote, adapt and create new support
infrastructure, appropriate |egislation, and canpai gns pronoting patterns of
behavi our appropriate to wonmen's new status. It identifies as inportant |ega
reforns to bring legislation into line with famlies' current needs, and
conprehensi ve programres of support for especially vul nerable kinds of famly.
The Pl an outlines a nunber of strategic courses of action vis-a-vis famlies.
It is on the basis of these courses of action and institutionally defined
priorities that the objectives and goals of the “Fam |y Policies” programre
have been defi ned.



CCPR/ ¢/ 95/ Add. 11
page 70
Article 24

Children's rights to neasures of protection on the part of their famly,
society and the State, without discrimnation (art. 24, para. 1)

249. Wth the return of denocratic government, children were identified as a
priority group for social and economc policy. This can be seen in two key
measures: the ratification of the Convention on the Rights of the Child, and
the launch of the National Action Plan for Children (PNI). Chile ratified the
Convention on 13 August 1990 and it cane into force on 27 Septenber 1990. The
Action Plan was brought in in 1993 to conpl enent the Convention by
guaranteeing the rights of the child. It identifies a series of lines of
action to be pursued by the Government in close cooperation with civi

society, to inmprove child survival, devel opment and protection during the
1990s, particular attention being paid to the poorest. The Mnistry of

Pl anni ng and Cooperation (M DEPLAN) is responsible for coordinating action
under the Plan at national and regional |evels and assessing the extent to
which its stated objectives have been attained. It called together all public
bodi es involved in policy design and inplenentation in Septenber 1993, with a
view to harnonizing their activities in pursuit of the decade's proposed
objectives. For that purpose an Intersectoral Conmttee on the Nationa

Action Plan for Children was set up to act as a technical secretariat, with
representatives fromvarious mnistries and public bodies.

250. In April 1993, Chile presented its initial report on the measures
adopted by the State to give effect to the rights recognized in the Convention
on the Rights of the Child (CRC/ C/ 3/ Add. 18), and this was consi dered by the
Conmittee on the Rights of the Child at its 146th and 148th nmeetings
(CRC/ C/ SR. 146 and 148), held on 14 and 15 April 1994. The report gives a
detail ed account of the situation of children and young people in Chile in

| egal, social, health and educational terns, and of neasures to inprove their
protection. In its concluding observations (CRC/ C/ 15/ Add. 22), the Comm ttee
on the Rights of the Child

“commends the State Party for its conprehensive report, which has been
prepared in conformty with the Committee's guidelines and reflects a
forward-| ooking strategy, and for the subm ssion of detailed witten
replies toits list of issues. It notes with satisfaction that the
detail ed additional information provided by the delegation and its

i nvol venent in national policies concerning children made it possible to
engage in an open and constructive dialogue with the State Party.

“The Committee also notes with satisfaction that the report
submtted by the State Party is the result of a wi de consultation, at
the national level, between the public authorities and the
non- governnental coalition on the rights of the child.”

The Conmittee wel coned the fact that the Convention on the Rights of the
Child is self-executing in Chile, and the measures taken by the Governnent to
promote and protect children's rights, in particular the National Plan of
Action for Children, the harnonization of donestic legislation with the
provi sions of the Convention and the involvenent of the National Service for
M nors (SENAME) in protecting children and young people in particularly
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difficult circunmstances. In July 1994, the CGovernnment sent the Conmittee on
the Rights of the Child additional information on the harnonization of
domestic legislation with the provisions of the Convention relating to the
adm nistration of justice for children and on the progress nmade with the
Nati onal Plan of Action and with social progranmes in education, health and
justice, in accordance with the Conmttee's recommendations on the initia
report. In conpliance with article 1 of the Convention, the | aw was anmended
to make provision for those who had reached the age of 18 to attain their
majority. ™

Regi stration and the right to a nane (art. 24, para. 2)

251. The Civil Registration Act, article 31, provides for the right to a name
and in article 28 establishes the obligation to register a birth within

60 days; article 33 sets forth the basic requirements for the registration of
a birth - the baby's date of birth, given name, famly name and sex. The
preservation of identity is safeguarded inter alia by article 17 of the Act,
whi ch states that register entries may not be altered or nodified other than
by an enforceabl e court decision. The Act specifies who may request a new
regi ster entry or an amendnent to their entry. |In addition, under Chilean |aw
the appropriation of another person's name is a punishable offence.

Right to acquire a nationality (art. 24, para. 3)

252. Nationality is a right enshrined in article 10 of the Constitution for
Anyone born in Chilean territory, with specific exceptions;

Chil dren born abroad of a Chilean father or nmother, if either is in the
service of the Republic;

Chil dren born abroad of a Chilean father or nother, by reason nerely of
residence in Chile for nore than one year

For ei gners who have obtained naturalization in accordance with the | aw
and expressly surrendered their former nationality; and

I ndi vi dual s who have obtai ned special dispensation under the |aw for
nat ural i zati on.

Article 25

Legal franework

Right to take part in the conduct of public affairs (art. 25 (a))

253. Chile is a dempcratic republic whose citizens periodically elect
authorities to exercise political power (Constitution, arts. 4, 5, 26, 43, 45
and 108).

254, Political parties are defined in the Political Parties Organization Act
(No. 18,603, art. 1) as “voluntary associations with | egal personality, formed
by citizens with shared doctri nes of government for the purposes of
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contributing to the operation of denocratic, constitutional governnent and
exercising legitimate influence in the conduct of the affairs of State in
pursuit of the conmon good and in the service of the national interest”. The
1989 constitutional reform as well as rescinding article 8 of the 1980
Constitution, which had inposed tight restrictions on the activities of
political parties, included an explicit guarantee of political pluralismin
order to boost their activities (see paras. 221-223).

Right to vote and to be elected at periodic elections by universal, free and
secret ballot (art. 25 (b))

255. According to the Constitution, the right to vote for candidates to

popul arly el ected positions, and other rights granted under the |law or the
Constitution, belong to those who have the status of citizens, that is,
Chi | eans who have reached the age of 18 and have not been sentenced to
afflictive punishnent (nore than three years' inprisonnent) (art. 13). In
cases defined by the law, the Constitution (art. 14) also guarantees the right
to vote to foreigners who, besides neeting the above requirenents, have been
resident in Chile for nore than five years. The Constitution provides for a
system of personal, equal and secret ballot and a general election system
whose organi zati on and operation are regul ated by organi zati on Acts governi ng:
the el ectoral registration systemand El ectoral Service; popular votes and
vote counting; and the Election Evaluation Board. Wth the victory in the
1988 referendum of those opposed to General Pinochet's appointnment as

Presi dent for the period of transition to denocracy, Chile's citizens regai ned
the right to vote and to be elected by universal, free and secret vote (see
paras. 36 and 37).

Equal access to public office

256. Admission to all public offices and positions, with no requirenents
ot her than those inposed by the Constitution and the law, is provided for in
the Constitution (art. 19, para. 17).

Article 26

A. Legal framework

257. Article 1 of the Constitution enshrines the general principle of
non-di scrimnation by providing that “nen are born free and equal in dignity

and rights”. It later states that in Chile there are no privil eged persons or
groups - neither the |law nor any authority may draw arbitrary distinctions
(art. 19, para. 2), - recognizes equal protection for individuals in the

exercise of their rights, and guarantees the exercise of those rights in
courts of justice (art. 19, para. 3).

258. This report provides information on the policies followed by Chile's
denocratic Governments to guarantee equal protection of the law to sectors
that traditionally suffer fromdiscrimnation: wonen, children and indi genous
peopl es (see paras. 56 ff., 249 ff. and 261 ff.). It also nentions

| egi sl ati ve anendnents made for the sake of greater equality under the law in
various areas of Chilean society, such as |egislation on behalf of politica
exiles, authorizing those who have obtai ned degrees or certificates abroad to
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exercise their professions; the bill on the |l egal constitution and operation
of churches and religious organi zati ons, seeking equality of |egal status for
all such organi zations; and the bill on filiation, doing away with the
inequality between legitimate and illegitinmate children
259. In addition to the aforenentioned | egislative proposals, the follow ng

shoul d be not ed:

Legislation to allow the full social integration of persons with
disabilities; 7

Legi sl ation authorizing ex gratia social security benefits for persons
di sm ssed on political grounds. 7 As regards the inplenmentation of this
| egi sl ation, as of 31 Decenber 1996, 30,077 out of a total of

43,302 applications had been accepted and 7,000 rejected as ineligible.
Si x thousand applications were under review. Also by 31 Decenber 1996,
24,187 persons had been granted ex gratia contributory service and

4, 650 pensions had been awarded.

B. Effective renedy

260. A lower court decision to fine a health and |leisure centre for
unjustifiably refusing to provide a service to a Korean client was upheld and
the fine increased. The grounds for the decision included the foll ow ng:
“The act of preventing access by a person or group of persons to a place
general ly open to the public, whether free of charge or otherw se, on the
grounds of race, sex, |anguage, religion or any other ethnic, social or
cultural circunstance anmounts to unequal and discrimnatory treatnment that
contravenes the human rights principles prevailing today in nodern societies
and contained in the Charter of the United Nations, the International Covenant
on Civil and Political Rights and the American Convention on Human Ri ghts,
which are aws of the Republic in accordance with article 5, paragraph 2, of
the Constitution of Chile” (judgenent of the Santiago Court of Appeal

7 April 1993, upheld by the Supreme Court, 7 Septenber 1993).

Article 27

A. Background

261. The State recogni zes as the main indigenous ethnic groups in Chile the
Mapuche, the Aynmara and the Rapa Nui or Easter Islanders. It also recognizes
t he Atacanefio, Quechua and Colla conmunities in northern Chile and the
Kawashkar or Al acal uf and the Yamana or Yagan communities in the south.
According to the 1992 popul ati on and housi ng census by the Nationa

Statistical Institute (INE), the indigenous popul ati on aged 14 and over can be
broken down as foll ows:

Mapuche 928 060 Men 470 730 Worren 457 330
Aymar a 48 477 Men 24 898 Worren 23 579

Rapa Nui 21 848 Men 9 358 Worren 12 490
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Mapuche

262. Miuch of the land in the south of the country renmained in the hands of
the Mapuche until it was occupied as part of the policy known as “the tam ng
of Araucania” in the final decade of the nineteenth century. As a result of
this policy, the Mapuche were settled in an area corresponding to 5 per cent
of their ancestral |ands (500,000 hectares) through the issuance of |and
grants to the indigenous chiefs and their famlies, thereby giving rise to

i ndi genous reserves or communities. Despite its size, this was enough | and
for the Mapuche to survive on. The remaining | ands were auctioned off by the
State to European settlers and individuals. During the early decades of the
twentieth century the State encouraged the division of these indigenous
comunities, with a view to expanded farm devel opnent; as a result, the
Mapuche | ost nore of their territory, which passed into the hands of private
i ndi vidual s. Legislation passed by the mlitary regine led to the division of
nearly all the comunal |ands into individual plots. These were not
transferable but could be I et or encunbered, so that, in practice, they fel
into private hands. This situation explains the crisis in the rural Mapuche
econony and the great wave of Mapuche migration to the cities.

Aynmar a

263. The Aymara territories becanme part of northern Chile in the |ate

ni neteenth century. These communities were not deenmed to own their |ands,

whi ch were consi dered governnment property. This situation led to disputes
anong the communities, because it set off a process whereby individuals
registered title to communal |ands, threatening the survival of the Aymara
people. The situation was exacerbated by the entry into force of the

Wat er Code, adopted in 1981 during the mlitary reginme, which allowed mning
conmpani es to appropriate the Aymara's ancestral waters, thereby causing a
decline in agricultural activity and swelling the mgration of menmbers of this
et hni c group.

Rapa Nui.

264. The Rapa Nui live on Easter |sland, which was annexed by Chile in 1888.
The [ ands were registered in the nane of the Chilean Treasury in 1933.

In 1979, under Decree-Law No. 2,885, the Rapa Nui were authorized to apply
for individual title to the land they occupied (7.5 per cent of the tota
surface of the island). Governnent ownership of the remai nder of the island
was institutionalized.

B. Policies in favour of indigenous peoples

265. I n 1990, the denocratic Governments began to recogni ze the demands of

t he indi genous peopl es’ organi zati ons and, by neans of |egislative proposals
and ot her neasures, pronoted a policy of greater openness with a viewto
genui ne equality, a policy that has been wi dely discussed with indi genous
comunities themsel ves. When President Aylwin's Governnent took office, a
Speci al | ndi genous Peopl es' Comm ssion (CEPI) was established in order to
coordi nate State policies towards indi genous peoples and to draft a bill on
behal f of their people and communities. This bill was discussed in indigenous



CCPR/ C/ 95/ Add. 11
page 75

comuni ties throughout the country and at the National |ndigenous Peoples
Congress held in 1991. It was enacted in 1993. These nmeasures were franed
around the principles and appeal s expressed in the Declaration on the Rights
of Persons belonging to National or Ethnic, Religious and Linguistic

M norities, adopted by the United Nations General Assenmbly in

resol ution 48/ 138, and in Conmm ssion on Human Ri ghts resol ution 1994/ 22
concerning the sane rights.

1. | ndi genous Peoples (Protection, Pronotion
and Devel opnent) Act ™

266. Wth this Act, “assimlationist” policies on indigenous peoples were
reversed for the first time in Chile's history and respect for their identity
and rights on their owmn nerits was pronoted with a view to their genuine
integration into the Chilean nation. The following is a sunmary of the main
ways in which this Act benefits the indigenous peoples of Chile.

Recognition of Chile's ethnic and cultural pluralism

267. “The State recogni zes that the indigenous inhabitants of Chile are the
descendants of human groups that have existed in the national territory since
pre- Col umbi an tinmes, that they have kept their own cultural and ethnic
features and that the land is the main basis of their existence and cul ture”
it al so recogni zes the duty of society and the State to respect, protect and
pronmote their devel opnent and that of their cultures, famlies and
comunities. Specifically, the State recognizes as the main indi genous ethnic
groups in Chile the Mapuche, Aymara and Rapa Nui or Easter Islanders; the

At acanefio, Quechua and Colla comunities in the north of the country; the
Kawashkar or Al acal uf communities and the Yanana or Yagdn conmunities in the
south (art. 1).

Recogni tion of indigenous comunities

268. The communities are recognized as legally constituted organi zati ons
enabl i ng i ndi genous peoples to develop socially in accordance with their own
cultural norms (arts. 9-11).

Protection of indigenous peoples' |ands

269. In response to the demands made by indi genous peoples during the 1980s,
to ensure the protection of the lands currently in their possession and to
allow themto be extended in the future, the 1993 Act on indi genous groups
devotes a long section (Title Il) to the “protection and devel opnent of

i ndi genous | ands”. This section defines indigenous |ands as |ands held by
virtue of titles granted and recogni zed by the State to indi genous peopl es,
under specified laws and texts fromthe nineteenth century up to the present;
| ands that indigenous “persons and comunities have traditionally occupied and
possessed”, provided that their title has been entered in the register of

i ndi genous | ands established by |Iaw, |ands which, being held by virtue of
prior title, are declared by the courts of justice to be henceforward the
property or possession of indigenous persons or conmunities; and | ands that

i ndi genous persons or comunities have received as gifts fromthe State

(art. 12). Ownership of these lands is vested in the indigenous people or
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comunities identified in the Act. 1ndigenous | ands nay not be alienated,
attached or encunbered, nor acquired by prescription, except between

i ndi genous conmunities or persons of the same ethnic group. Conmunity | and
may not be let, lent for use or ceded to third parties; |and belonging to

i ndi vidual s may be, for a period not exceeding five years (art. 13). The Act
establishes a public register of indigenous |ands, to be kept by the Nationa
I ndi genous Devel opment Cor poration (CONADI ), and serve to attest to the status
of indigenous land (art. 15). 1In addition, the |aw puts an end to the

di vision of community |and by stipulating that any division nust be approved
by an absolute majority of the holders of hereditary rights who are living
on it (art. 16).

Ext ensi on of indi genous | ands

270. Wth the aimof increasing indigenous people's inadequate |and hol di ngs,
the Act establishes what is known as the “land and water fund”, which is

adm ni stered by CONADI and is responsible for: granting subsidies for the
acquisition of land by individuals, indigenous conmunities or parts of a
conmmunity if they have too little |and; financing arrangenents to resolve |and
probl ems, particularly in pursuance of legal or out-of-court settlenents
relating to indigenous | ands; financing the establishnment, regularization or
purchase of water rights; and funding irrigation works (art. 20). As regards
i npl enentation, the Act stipulates that regul ati ons shall be drawn up, and
these are already in force. The |and and water fund will be financed on an
annual basis with budget resources provided for that purpose, with funds from
i nternational cooperation, with |and and property and water rights allocated
by the State, and with private contributions (art. 21).

Protection of indigenous waters

271. Particular mention should be made of the Act's provisions on indigenous
waters. Al though, under the Water Code, water is public property, in practice
the State is allowed to grant water concessions to individual applicants, even
if they do not own the | and where the water is found. Concern at this
situation led to anendnments of the law to protect the rights of indigenous
peoples - in particular the Aymara and Atacanefio people in northern Chile - to
a resource vital to their survival. Thus, in its specific provisions for

t hese groups, the Act stipulates that the water on their |ands, such as
rivers, canals, ditches and springs, shall be regarded as assets owned and
used by the comunity, wi thout prejudice to any rights registered by third
parti es under the Water Code. No further water rights will be granted over

| akes, pools, springs, rivers or other waterways that supply the waters owned
by various conmunities, unless a normal water supply is first ensured

(art. 65).

Areas of indigenous devel opnent

272. These areas are tracts of territory that the Government (M nistry of

Pl anni ng), on the basis of CONADI proposals, designates as targets for State
action in favour of indigenous peoples and conmunities (art. 26). The Act
stipul ates a nunber of requirenents for the establishnent of such areas,

i ncluding the existence of tracts of territory where indi genous ethnic groups
have traditionally lived, a high indigenous popul ati on density, the existence
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of | ands bel onging to indigenous comrunities or individuals, ecologica
honmogenei ty, and a dependence on natural resources in order to maintain the
bal ance of such territories (art. 26). The nost serious conflict to arise in
this regard under the Government of President Aylwi n involved the Pehuenche
conmuni ty of Quinquén, after an irrevocable judgenent had ordered their
eviction. The Government nade an enormous financial effort and acquired the
property in order to allow the indigenous inhabitants to remain on | and that
had bel onged to themfromtinme i mrenorial .

Fund for indigenous devel opnent

273. Although not directly connected with land rights, nmention should be nmade
here of the establishnment under the Act of a fund for indigenous devel oprnent,
which is intended to further special credit plans, investnent schenmes and
subsi di es for indigenous individuals and communities. It will be admnistered
by CONADI and, like the Iand fund, financed w th annual budget allocations and
contributions fromthe international community (art. 23).

2. Policies furthered by the State through the Nationa
| ndi genous Devel opnent Cor poration ((CONADI)

274. CONADI, which is now in operation, was established under the Act to
pronmote, coordinate and give effect to State action ai med at the conprehensive
devel opnent of indi genous persons and communities, particularly in the
econom c, social and cultural spheres, and to pronote their participation in
the life of the nation. It includes a |arge nunber of indigenous people. |Its
governi ng body, the National Council, is conposed of representatives of the
various indi genous peoples of the country, and its senior executives at the
nati onal and regional levels are nearly all indigenous. Under the new Act,
the indi genous nmenbers of the National Council stand for election in lists of
three; the President of the Republic approves appointments to the Council from
anong the candidates with the largest majorities in their communities. The
organi zation has chiefly directed its attention towards inplenmenting the
provisions laid down in the Act for the protection and extension of indigenous
| ands, and this subject, together with the pronoti on of devel opnent, has
become the main focus of its efforts.

275. CONADI has taken the following action with regard to indi genous | ands,
according to its 1995 Annual Report.

Protection of lands to which indigenous peoples hold acknow edged title

276. CONADI has recorded a significant proportion of the existing indigenous
l ands in the Indigenous Lands Register, with the aimof avoiding their
alienation or rent to private individuals, as has happened in the past. It
has regi stered sone 7,000 entries for indigenous |ands with the property

regi strars, thereby making the lands eligible for tax exenption under the Act.

The resources allocated for this purpose totalled 1.9 billion pesos (nearly
US$ 5 million) in 1994, 2.16 billion pesos (just over US$ 5 million) in 1995
and 2.1 billion pesos in 1996, and have reversed the forner trend in this

area. Simlarly, the task force set up to give legal advice to indigenous
people in cases involving | and di sputes with other individuals has been
st rengt hened.
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Ext ensi on of i ndi genous | ands

277. Significant resources have been allocated by the State for this purpose
during the last two years through the indigenous | ands and water fund, and
this has allowed CONADI to restore a total of nearly 50,000 hectares to

i ndi genous people in that time. The main courses of action taken have been

(a) The purchase of disputed |and by decision of the National Council
This resulted in the acquisition of 7,119.8 hectares of land fromindividuals
in 1995 and 1,342.76 hectares in 1996, to be handed over to indigenous
conmuni ti es;

(b) I mpl ement ati on of the policy of granting | and subsidies to
i ndi genous persons and communities. This practice was begun only in 1995,
when a total of 2,007.32 hectares, the equivalent on average of 12.09 hectares
per famly, was acquired. The subsidy was awarded to both individua
i ndi genous applicants and communi ties making collective applications;

(c) Acqui sition by CONADI, at no cost, of public |lands held by other
State bodi es and their subsequent transfer to indigenous communities. An
i nportant aspect of CONADI's | and-extension efforts has been its concentration
on arranging for State lands in indigenous areas to be handed over for

restitution to their traditional owners. 1In the two years this policy has
been in operation, CONADI has secured the transfer of six properties totalling
26, 000 hectares in the southern region (Mapuche Huilliche territory) fromthe

M nistry of National Assets and four properties totalling 4,800 hectares, also
in the Mapuche region, fromthe National Institute for Agricultura

Devel opnent (M nistry of Agriculture). These properties are now bei ng nade
ready for handover as comrunal property to the indigenous people who claim
them as their own and who, in many cases, live there. |n 1995 CONAD
requested the transfer of three State properties in the same area, totalling
nearly 9,000 hectares, currently held by the Mnistry of National Assets.

Protection and extension of indigenous water rights

278. The main thrust of action in this area has been to regul ari ze indi genous
peopl es’ water rights and finance irrigation works for their benefit. Legal
teanms working in indigenous areas have secured collective recognition of the
ancestral waters of many comunities, and reached inportant agreements with
the National Forestry Corporation (CONAF), which is responsible for nationa
parks, granting recognition of comunities' ancestral waters for agricultura
uses. In view of this, CONADI has decided to create eight such areas

t hroughout the country, in the regions with the highest concentrations of

i ndi genous popul ations. Although these areas are not yet legally in
operation, since they nust be constituted by decree of the Mnistry of

Pl anning, the Mnistry has nmade significant efforts to lay themout and to
propose adm nistrative bodi es and nechani sns drawn from anong the State
agencies with branches in the areas concerned and from i ndi genous

organi zations. In addition, the decision to establish these areas has
strengt hened the hand of the indigenous organizations in the regions
concerned, which have been girding themsel ves to exert some influence on the
managenment of these areas.
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C. Cooperation with the international protection system

Agr eenent _establishing the Fund for the Devel opnent of the | ndi genous Peopl es
of Latin Anerica and the Caribbean

279. President Aylwin sent this agreement to Congress for approval as part of
the series of initiatives in favour of indigenous peoples. It has been in
force in Chile since 26 February 1996.

| LO Convention No. 169

280. President Aylwin's Government sent the |ILO Convention concerning
I ndi genous and Tri bal Peoples in |Independent Countries to Congress in 1990.
Its ratification is pending.

Not es and annexes*

1.(a) Act No. 19.027 of 24 January 1991, anmending Act No. 18.314 on terrorism
(b) Act No. 19.029 of 23 January 1991 abolishing the death penalty for a
variety of offences; (c) Act No. 19.047 of 14 February 1991, anmendi ng

Act No. 12.971 on State security. The Code of MIlitary Justice,

Act No. 17.798 on weapons control, the Penal Code and the Code of Crim na
Procedure to provide better safeguards of individuals' rights; and

(d) Act No. 19.048 of 13 February 1991 anending the | egislation on freedom of
expression. Annex 1.

2.Bill to establish a new Code of Crim nal Procedure,
dated 9 June 1995. Annex 2.

3.Draft constitutional reformregulating the O fice of The Public Prosecutor
dated 1 April 1996. Annex 3.

4.Bill to establish the Ofice of the Public Prosecutor
dated 1 April 1996. Annex 4.

5. Governnment proposal for a bill to amend the current Code of Crim nal
Procedure and Penal Code in respect of detention and to set forth standards
for the protection of citizens' rights. Annex 5.

6.Bill passed by the House of Representatives on 13 August 1996, to anend the
current CGovernnment proposal for a bill to anend the current Code of Crim nal
Procedure and Penal Code in respect of detention and to set forth standards
for the protection of citizens' rights. Annex 6.

7.The voting figures cited are those put out by the El ectoral Service.

*  The annexes may be consulted at the secretatiat.
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8. Proposed reform of the Constitution, 22 August 1995. Annex 7.

9.Bill to amend the Chilean arned forces and Carabi neros (Organization) Acts,
22 August 1995. Annex 8.

10. See note 1.
11. See note 2.

12. Study by Diego Portales University under the direction of the Professor of
Constitutional Law, M. Gaston Gonmez Bernal es.

13. Report of the National Conm ssion on Truth and Reconciliation, vol. 2, p
847, recomendations b.4.1 and b.4.2 (in Spanish).

14. Act No. 19.010 of 29 Novenber 1990. Term nation of contracts of enpl oynent
and job security. Annex 9.

15. Act No. 19.250 of 30 September 1993 anendi ng the Labour Code, Civil Code
and ot her legislation. Annex 10.

16. Act No. 19.335 of 23 Septenber 1994 establishing earnings-sharing and
anmending the Cvil Code, Civil Mrriage Code, Penal Code, Code of Crim nal
Procedure and other legislation as indicated. Annex 11.

17. Act No. 19.023 of 3 January 1991 establishing the National Wnen's Service.
Annex 12.

18. Pl an de |gual dad de Oportuni dades para |las Mijeres 1994-1999, SERNAM
I nscripci6n No. 89.505, 1994, Derechos Reservados, CYAN Producci ones G aficas
Ltda. Annex 13.

19. See note 3.

20. Deat hs of José COctavio Araya Ortiz and Sergi o Leopol do Cal derén Bel tram

whi ch occurred on 11 Septenber 1993, supposedly at the hands of members of the
Car abi neros during incidents on the public highway on the anniversary of the
mlitary pronouncenent of 11 Septenber 1973. The cases were investigated - at
the Governnent's request - by an Appeal Court judge who brought proceedi ngs
agai nst one carabinero for the hom cide of José Cctavio Araya Ortiz. The case
was transferred to the mlitary courts on 9 Novenber 1994.

Death of a 16-year-old m nor, Nelson Antonio Ri quel me Al bornoz, which
occurred on 12 Septenber 1995, supposedly at the hands of nenbers of the
Car abi neros during incidents on the public highway comenorating the
anniversary of the mlitary pronouncenent of 11 Septenmber 1973. Case
i nvestigated by the 11th San M guel Crimnal Court.

Background i nformati on on these deaths and the judicial investigations
has been made available fromtime to tinme, in response to his requests, to the
Speci al Rapporteur on extrajudicial, summary or arbitrary executions.
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21. Act No. 19.029. See note 1

List of crinmes for which the death penalty has been abol i shed/retained.
Annex 14.

22.Un Gobierno para |os nuevos tienpos. Bases programéticas del segundo
Gobi erno de | a Concertaci 6n, Derechos Humanos, p. 16, para. 11

23. Suprenme Decree No. 335 of 9 May 1990. Mnistry of Justice. Annex 15.

24. Report of the National Conm ssion on Truth and Reconciliation. Santiago,
February 1991. Vols. 1, 2 and 3. Annex 16.

25. Act No. 19.123 of 8 February 1992, establishing the National Conpensation
and Reconciliation Corporation, instituting conpensatory pensions and awardi ng
ot her benefits to individuals as indicated. Annex 17.

26. Final report of the National Conpensation and Reconciliation Corporation
Santi ago, Decenber 1996. Annex 18.

27.Background information on “Section 29". Annex 19.
28. See note 25.
29. Supreme Decree No. 294 dated 13 March 1991. Mnistry of Justice.

30. Conmenor ati ve panphl et on m ssing detai nees and persons executed for
political reasons. Annex 20.

31l.List of mlitary personnel incarcerated at Punta Peuco. Annex 21
32. Act No. 19.047. See note 1

33. Supreme Decree No. 1.771 dated 30 Decenber 1992. Prison Regul ati ons.
M nistry of Justice. Annex 22.

34. See note 2.
35. See notes 5 and 6.

36. Report of the Special Rapporteur, M. N gel S. Rodley, submtted pursuant
to Comm ssion on Human Ri ghts resolution 1995/ 37 (E/CN. 4/1996/ 35/ Add. 2, dated
4 January 1996), para. 71.

37.1bid., para. 10.

38. For exanple, the case of the Brazilian citizen, Tania Cordeiro Vaz. The
Gover nment requested the appoi ntnent of a special inspecting nmagistrate to
conduct the judicial investigation. Under this case, No. 122.319, proceedings
have been in progress since 23 Novenmber 1993 agai nst eight Police Departnent
detectives on charges of illegal detention (Penal Code, art. 148). One of the
eight is also facing charges of using violence to obtain a statenent (Police
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Department Organization Act, arts. 19 and 22). The case is currently at the
trial stage, where defendants contest the charges against themin adversaria
proceedi ngs. The eight were formally charged on 30 January 1996.

39. See note 36. Paras. 39 and 40.

40. For exanple, the physical ill-treatnment of Marcos Villanueva Vinet while in
detention. As a result of this case, the Asaltos police prefecture was closed
down, its chief left the Departnment, and three detectives were put on trial in
the crimnal courts in 1992.

41.On 24 January 1996 a public announcenent by the Chil ean Carabi neros nmade
known the decision by the Director-General, M. Cordero Rusque, to order the
departure of 249 Carabineros “for conduct inconpatible with the professiona
demands made by noderni zation plans now under way in the Carabineros”. The
departures took effect on 1 February 1996. The decision was taken because a
nunber of Carabineros were found to be involved in crimnal activities in the
latter half of 1995; the force |launched an adm nistrative review, with the
outcone referred to above.

42. See note 36. Para. 38.

43. By decision of the present Government, Chile's contribution to the

United Nations Voluntary Trust Fund for the Victinms of Torture has been

rai sed, as of 1997, to US$ 10, 000.

44. See note 36. Para. 38.

45. See note 13.

46. See note 2.

47. See notes 5 and 6.

48. See note 1.

49. Act No. 19.055 of 1 April 1991 anending the Constitution of the Republic.
Annex 23.

50. Act No. 19.047. See note 1

51. Decree No. 509, dated 21 March 1994.
52. Decree No. 778, dated 18 May 1994.
53. Decree No. 1.103, dated 23 July 1994.

54. Act No. 19.343 of 31 Cctober 1994, anending Act No. 16.618 and ot her
| egi slation on the confinenent of minors in institutions as indicated.

55. Decree No. 1.698, dated 27 Decenber 1994. Decree No. 80,
dated 20 January 1995. Decree No. 1.091, dated 22 January 1996. Mnistry of
Justi ce.
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56. See note 2.

57. Act No. 18.994 of 20 August 1990, establishing the National Ofice for
Ref ugees. Annex 25.

58. Act No. 19.074 of 28 August 1991, authorizing persons who have obtai ned
qualifications or degrees abroad to practise. Annex 26.

59. Act No. 19.128 of 7 February 1992. Custons franchises for returning
political exiles. Annex 27.

60. Ruling No. 55, 1992. O fice of the Conptroller-General of the Republic.
61. Act No. 19.047. See note 1

62. Act No. 19.225 of 22 June 1993, anending article 201 of the Code of Civi
Procedure and article 448 of the Code of Crim nal Procedure. Annex 28.

63. Act No. 19.346 of 18 Novenber 1994, establishing the Judicial Acadeny.
Act No. 19.390 of 30 May 1995, on the judicial profession of judges, ancillary
officials and enpl oyees of the judiciary. Annex 29.

64. See note 2.
65. | npuni dad Di plomatica (“Di plomatic inpunity”) by the journalist Francisco

Martorel |, published in Buenos Aires, Argentina. Individuals referred to in
the text made an application for protection of their right to honour

66. Acts Nos. 19.047 and 19.048. See note 1

67. See note 65.

68. Act No. 19.069 of 30 July 1991, setting standards for trade union

organi zations and col |l ective bargai ning. Act No. 19.296 of 4 March 1994,
establishing regulations to govern associations of civil servants in the State
adm ni stration. Annex 30.

69. Supreme Decree No. 292, dated 19 March 1993. Mnistry of Justice.

70. Act No. 19.325 of 27 August 1994, establishing procedural rules and
penal ties for use in connection with donmestic violence. Annex 31

71. See note 16.

72. Report of the National Conm ssion for the Famly. Annex 32.
73.See note 23. The Famly, p. 44, para. 30.

74. See note 18, I, p. 14.

75. See note 71.
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76. Act No. 19.284 of 14 January 1994, |aying down standards for the ful
social integration of persons with disabilities. Annex 33.

77. Act No. 19.234 of 12 August 1993, authorizing ex gratia social security
benefits for persons dism ssed on political grounds. Annex 34.

78. Act No. 19.253 of 5 October 1993, establishing regulations to govern the
protection, pronotion and devel opment of indi genous peoples. Annex 35.



