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I nt roducti on

1. The third periodic report of Romania (CCPR/ C/ 58/ Add. 15), submitted to the
Human Rights Conmmittee in 1992, was considered by the Conmmittee in

Novermber 1993. Subm ssion of the fourth periodic report, scheduled for the end
of 1994, was postponed so as to enable the Romani an authorities to give ful
coverage therein to the new devel oprments in Romania in the fields of

| egislation, judicial and institutional practice in the years since the ora
presentation of the previous report.

2. The present report has been prepared in accordance with the Cuidelines
regardi ng the Form and Contents of Periodic Reports from States Parties
(CCPR/ C/ 20/ Rev. 1) and the General Comments adopted by the Human Rights Committee
in accordance with article 40, paragraph 4, of the International Covenant on
Gvil and Political Rights (CCPR/C/21/Rev.1 and Add. 1-4). Account has al so been
taken of the reconmendations made by the Human Rights Comrittee following its
consi deration of the third periodic report.

. CGENERAL CONSI DERATI ONS

3. The third periodic report of Romania (CCPR/ C/ 58/ Add. 15), subnmitted to the
Human Rights Committee in 1992, was suppl enented by the core docunment conprising
the first part of the reports of States parties (HRI/CORE/ 1/ Add. 13). One of the
chapters of that document was devoted to the judicial bodies; however, since the
drafting of the core docunent this area has undergone significant
transformati ons and changes foll owi ng the adopti on of Act No. 92/1992, on the
organi zation of the judicial system (the O ganization of Justice Act), Act

No. 54/1993, on the organization of mlitary courts and prosecution services,
and Act No. 56/1993, on the Suprene Court of Justice. The creation of the new
courts, and in particular the re-establishment of the courts of appeal, has
necessitated a new division of material and territorial jurisdictions,

i mpl enented through the Code of Criminal Procedure (Amendnent) Act (Act

No. 45/1993) and the Code of Civil Procedure (Anendnment) Act (Act No. 59/1993).

4, The new regul ati ons concerning the system of organization and the
functioning of the judicial bodies are described in detail in the revised
versi on of the core docunent (HRI/CORE/ 1/ Add. 13/ Rev.1), to which the Conmmittee
is referred.

5. The second part of the present report describes the |egislative changes
that took place between the years 1992 and 1995 where they affect the
application of the provisions of the Covenant, and, in particular, of article 2
par agraphs 3 (b) and (c) and article 14, paragraphs 1 to 5.
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I1. 1 NFORMATI ON ON APPLI CATI ON OF ARTICLES 1 to 27 OF THE | NTERNATI ONAL
COVENANT ON CIVIL AND PCLI TI CAL RI GATS
Article 1
Paragraph 1
6. The third periodic report of Romani a (CCPR/ C/ 58/ Add. 15) described in

detail the constitutional provisions establishing the right of the Romanian
peopl e to self-determ nation

7. Legi sl ative and presidential elections are held every four years in
Ronmani a. The Ronmani an Parlianment consists of two chanbers, the Chanber of
Deputies and the Senate, elected by Romanian citizens over 18 years of age, by
uni versal, equal, direct, secret and freely expressed vote, pursuant to the
terns of the Electoral Act. General elections are also held every four years to
establish the local public adnministrative structures (local councils and
mayors), pursuant to the terns of the Electoral Act.

8. The nost recent |egislative elections took place on 27 Septenber 1992.
Subsequently, 13 political parties gained seats in the Ronmanian Parlianent. In
the sane year |ocal and presidential elections were held in February and

Sept enber respectively. For nore detailed information on this question see the
remar ks concerning application of article 25 el sewhere in this report.

Par agr aphs 2 and 3

9. Regardi ng the application of article 1, paragraphs 2 and 3, of the
Covenant, the principles evoked and comments nmade when preparing the third
periodic report of Romania remain valid. Wth regard to the General Comments
adopted by the Hunman Rights Committee in April 1989 (CCPR/ C/21/Rev.1, Cenera
Comment 12 [21]), it should be pointed out that Romania is not exposed to any
factors or difficulties preventing it fromfreely disposing of its natura

weal th and resources, in violation of the provisions of article 1, paragraph 2,
of the Covenant.

10. In the spirit of its international conmitnents, Romania recognizes the
right of all peoples freely to dispose of their natural wealth and resources,
and considers that the exercise of that right entails obligations for each State
and for the international conmunity as a whole.

Article 2

Paragraph 1

11. Having regard to the General Conmments adopted by the Conmittee in Apri

and November 1989 (CCPR/ C/21/Rev.1 and Add.1), it should be stressed that all
Romani an | egislation intended to inplenment the rights recogni zed by the Covenant
is founded on the principle of non-discrinination anong and equal ity of
citizens, proclainmed in articles 4 (2) and 16 (1) and (2) of the Ronani an
Constitution.
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12. A conparison of article 2, paragraph 1, of the Covenant with article 4 (2)
of the Romanian Constitution reveals only a few insignificant differences
between the two texts, concerning the order in which the criteria for non-
discrimnation are listed in the Covenant, nanely: "w thout distinction of any
ki nd, such as race, colour, sex, |language, religion, political or other opinion
nati onal or social origin, property, birth or other status"; whereas the
correspondi ng text in the Romanian Constitution reads: "wi thout any distinction
on account of race, nationality, ethnic origin, |anguage, religion, sex,

opi nion, political allegiance, wealth or social background"

13. Article 16 of the Constitution proclainms the general principle of equality
of rights of citizens, providing a few expl anati ons of how guarantees of the
exercise of that right are to be understood. The text provides that "citizens
are equal" not only "before the law', but also "before... public authorities"
"with no discrinmination", but also "with no privileges". These requirenents are
rei nforced by paragraph 2 of the article, which provides that "no one is above
the law'.

14. The principle of equality of citizens' rights before the public
authorities is also applicable to foreign citizens and statel ess persons |iving
i n Ronani a, who, under article 18 (1) of the Constitution, "shall enjoy genera
protection of their person and assets, as guaranteed by the Constitution and

ot her | aws".

15. The exercise of any right may be limted only by statutory provisions
consistent with the restrictions considered as adnissible in the internationa
texts. Article 49 of the Constitution provides that:

"1, The exercise of certain rights or freedonms may be restricted
only by law, and only if absolutely unavoi dable, as the case may be, for:
t he defence of national security, public order, health or norals, of the
citizens' rights and freedons; as required for conducting a crinina
i nvestigation; and for the prevention of the consequences of a natura
di saster or particularly severe catastrophe.

2. The restriction shall be in proportion to the situation that
determned it and may not be prejudicial to the existence of the
respective right or freedom"”

16. The specific circunstances in which the exercise of certain rights and
freedons nay be limted are provided for in the Constitution in the follow ng
terns:

(a) article 23 (2) allows "search, detainnent or arrest of a person
[...] only in the cases and under the procedure provided by |aw'

(b) article 26 (2) recogni zes the right of every individual "to
determine his own actions, subject to his not thereby infringing the rights and
freedons of others, public order or public norals";

(c) article 27 (2) specifies the situations in which derogations from
the principle of the inviolability of the domicile or residence are pernitted;
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(d) article 30 (6) provides that "freedom of expression shall not be
prejudicial to dignity, honour or privacy of person, or to the right to respect
for the individual", while article 30 (7) prohibits "any defamati on of the
country and the nation, exhortation to wars of aggression, national, racial
class or religious hatred, incitement to discrimnation, territorial separatism
or public violence, and obscene conduct contrary to public norals";

(e) article 31 (3) provides that "the right to information shall not be
prejudicial to the protection of the young or to national security";

(f) article 36 proclains the right to participate in gatherings,
denonstrati ons and parades, which may be organi zed and held "only peaceably and
wi t hout weapons of any ki nd";

(9) article 37 (4) prohibits "secret associations".

Al these constitutional restrictions are applicable to Romanian citizens and to
any other individual present in the territory of Ronania, wthout any

di stinction of race, nationality, |anguage, religion, sex, political opinion
etc.

Par agraph 2

17. Wth respect to the Committee's recommendati on that the reports of States
parties should refer to factors and difficulties preventing the exercise of the
rights recognized in the Covenant, it can be said that generally speaking the
neasures taken in Romania in application of the provisions of the Covenant have
provided an appropriate |legislative framework that enabl es the conpetent
judicial authorities to ensure that persons whose rights have been violated are
again able to enjoy their rights, and that the guilty parties are puni shed.

18. However, problens have been noted in the process designed to guarantee the
civil rights of certain categories of person, particularly as regards the right
to property and, nore specifically, the question of restitution and conpensati on
cl ai ned by persons whose property (land, buildings etc.) were nationalized or
confiscated by the Communi st regine. Attenpts to regulate the conditions
required to re-establish the right to ownership of |land and to conpensate fornmer
owners of buil dings have only partially succeeded in dealing with the extrenely
nurmerous and varied situations in which owners deprived of their rights over the
past fifty years find thensel ves. Consequently, there is reason to expect that
the judicial bodies will be faced with simlar difficulties in the future,
arising fromvarious individual cases of wongful application of the |aw or
cases not covered by the provisions of the laws on |and and buil di ngs adopt ed

in 1991 and 1995 respectively.

Par agraph 3 (a)

19. The | egislative framework established in Romania to ensure effective
judicial remedies for any person whose rights and freedons recogni zed by the
Covenant have been viol ated, including cases in which the violation was
conmitted by persons acting in an official capacity, was described in the third
periodi c report of Romania (CCPR/ CJ/ 58/ Add. 15).
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20. The | arge nunber of petitions to the courts or (where appropriate) to the
adm ni strative or other authorities enpowered to deal with these natters shows
that individuals are famliar with their rights and resolved to exerci se them

i f necessary by neans of an effective renmedy, to which reference is made in
article 2 of the Covenant.

21. The Administrative Litigation Act (Act No. 929/1990) was a response to the
need to guarantee access to justice for any person whose rights recogni zed by
the | aw have been violated by an adm nistrative authority or by persons acting
in an official capacity. Over the five years of application of this Act a
substantial volune of case | aw has accurul ated, including judicial proceedings
br ought agai nst deci sions and orders by the Prefects, who represent the
CGovernment at the level of the country's 40 departnents, and the nunicipality of
Bucharest. Unlawful administrative acts have been annulled by the judicia

bodi es, thereby restoring the rights of the persons concerned.

22. The practice of the Adm nistrative Litigation Division of the Suprene
Court has confirmed nmost of the decisions delivered by the courts (since 1991)
and by the courts of appeal (since 1993), both as regards the annul ment of
certain admnistrative acts (Supreme Court, Decisions Nos. 292/1994 and

328/ 1994) and as regards the irrevocability of certain adm nistrative acts
executed (Suprene Court Decision No. 15/1994).

23. The Administrative Litigation Act has also nade it possible to carry out a
judicial review of orders to suspend sone nmayors fromtheir duties. In cases
where the conplaints by the mayors have proved wel |l -founded, the bodies
exercising primary jurisdiction have ordered the annul nent of the suspension
orders, and their decisions have been confirned by the Suprene Court (Suprene
Court, Decision No. 427/1994). Conversely, in cases where the nayor's conpl ai nt
has proved ill-founded, the bodies exercising primary jurisdiction and the
courts of appeal have uphel d the suspension ordered by the Prefect (Suprene
Court, Decision No. 208/1994).

Par agraph 3 (b)

24, The Ronanian State's commitnent to ensuring that the conpetent authority
provided for by its legal systemshall determine the rights of the person
availing hinself of the judicial renedy is expressed, inter alia, in the
provisions of the Adm nistrative Litigation Act. Under the terms of that Act,
the fact that an adm nistrative authority fails to reply to a registered
petition within 30 days constitutes an unjustified refusal to deal with the
matter that is subject of the petition and confers on the person whose rights
under the | aw have been infringed the possibility of bringing the matter before
a court. These provisions have had a positive influence on the speed with which
neasures have been taken to respond to petitions submtted by citizens, and in
nost cases the responsible authorities are now appointed within the prescribed
time limt.

25. Judi cial review has al so been introduced in connection with the
establ i shnent of rights to social security benefits granted by the State, an
area in which decisions were hitherto subject only to adm nistrative revi ew by
hi erarchi cal procedures. Now, through the courts, it is possible to annu
decisions on retirenent taken in violation of the rules concerning the duration
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of a worker's period of activity, which determ nes the anount of the social
security benefit. The judicial bodies are also enpowered to oblige the
retirement conmi ssions to recal culate the anount of the retirement benefit, in
accordance with the rules of enacted | aw (Suprene Court Decisions Nos. 351/1994
and 379/ 1994).

26. The legislature's interest in developing the possibilities of judicia
remedy goes hand in hand with its desire to re-establish the three degrees of
jurisdiction that existed in the judicial systemprior to 1948. Under the terns
of the Organization of Justice Act (Act No. 92/1992), followed by Acts

Nos. 45/1993 and 59/1993 nodi fyi ng and suppl enenting the Code of Crimna
Procedure and the Code of Civil Procedure respectively, concurrently with the
re-establishment of the courts of appeal two general renedies have been

i ntroduced, nanely, appeal, and application for renedy.

27. In order to enable those concerned to avail thenselves of the two genera
renedi es, Act No. 59/1993 nodifying and suppl enenting the Code of Crinina
Procedure provided that general renedies in the process of being settled at the
nonent of entry into force of the Act shall be regarded as appeals, so that,
once the case has been settled, they nmay be the subject of an application for
renedy, lodged within 15 days of the date of notification

28. Wth the sane aimin mnd, provision was al so nade for the possibility of
consi dering applications for renedy as appeals, in connection with cases settled
by final decisions delivered in the course of the period of one year preceding

t he adoption of the Act, so as to enable the parties to avail thenselves of the
second renedy before a higher body. Subsequently that period was extended to the
date of entry into force of Act No. 59/1993; that is, to a total of 13 nonths
(from 30 June 1992 to 26 July 1993). In practice, this nethod of regulating
applications for remedy has led to a nmajor advance in judicial supervision at
two levels, with, as its corollary, verification and, where appropriate,

nodi fication or annul nent of the decisions taken by the courts of first instance
and the departnental courts in nisapplication of the law. This approach was al so
facilitated by the establishment of an exceptional 60-day time limt for the
parties, replacing the ordinary 15-day time limt for filing the application for
renedy.

29. Act No. 59/1993 al so devel oped the possibilities of judicial remedy in
connection with restoration of the right of ownership of land relinquished to
State agricultural cooperatives and agricultural enterprises under the Conmuni st
regi me. Under the ternms of the Land Act (Act No. 18/1991), an initial renedy was
provi ded agai nst decisions of the local conmmittees qualified to decide on
petitions for restoration of ownership, in the formof a claimaddressed to the
departnental conmittee acting as the higher adm nistrative authority responsible
for nmonitoring application of the Act. This first remedy was backed up by a
second, judicial, remedy in the formof a petition |odged with the court of
first instance, appealing against the departnmental comittee's decision. Act

No. 59/1993 al so gave the petitioner the right to bring an application for
renedy before the court against the decision of the court of first instance.

30. Wth regard to the matter regul ated by the Land Act (Act No. 18/1991), Act
No. 59/1993 nodi fying the Code of Civil Procedure established two exceptions in
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favour of petitioners. Thus, as an exception to the principle of non-
retroactivity of the law, provision was nade for the possibility of bringing an
application for remedy agai nst any decision delivered by the judges pursuant to
Act No. 18/1991 (i.e. within a period of two years); and, as an exception to the
ordinary time limt for bringing an application for renedy, a 90-day time limnt
was established to enabl e persons who consider that their rights under the Land
Act have been violated to bring such an application before the court, against
the decision of the court of first instance.

31. In crimnal proceedings, the |odging of the appeal as an initial genera
remedy, pursuant to Act No. 45/1993 nodifying the Code of Crimnal Procedure,
has resulted in broad application of the provisions of that Act, in accordance
with the principle of the nore favourable | aw. Consequently, applications for
renedy that were in the process of being settled at the nmonent of entry into
force of Act No. 45/1993 were considered as appeals, as provided for by
article 361 of the Code, and decisions taken by the courts on appeal could be
contested through applications for general renmedy in the higher courts. Act

No. 45/1993 al so established that in the case of judgenments to be delivered on
applications for reconsideration of the facts or annul ment proceedi ngs, the
remedi es provided for by that Act will be available. Al the time limts
established for filing applications for general renmedy in force on 1 July 1993
were readopted thereafter.

32. Application of the provisions of the two Acts nodi fying the Code of G vi
Procedure and the Code of Criminal Procedure respectively led to a considerable
increase in activities during 1993 and 1994, calling for special efforts on the
part of judges to ensure that decisions were taken within a reasonabl e period of
tinme.

33. In connection with application of article 2 of the Covenant, it should

al so be nmentioned that the Supreme Court seeks to ensure full consideration and
settlenent of any petition subnmitted to the conpetent judicial bodies, in the
spirit of the requirenments of paragraph 3 (b) of that article. In this regard
one can cite, first, the settlenment of disputes as to jurisdiction between
judicial bodies where both refuse jurisdiction, either as regards territoria
jurisdiction (between bodies of the same status), or as regards jurisdiction
rati one materi ae (between courts of first instance, as civil courts of genera
jurisdiction, and the admnistrative litigation divisions of the departnental
courts).

34. Settlement of disputes as to jurisdiction between judicial bodies and

ot her quasi-judicial organs where both refuse jurisdiction has nmade it possible
to carry out a judicial review of the actions intended to reject the
jurisdiction of non-judicial authorities such as the Jurisdictional Board of the
Court of Auditors or the trade arbitration body attached to the Chanber of
Commerce and | ndustry.

35. The judgenents rendered have nmade it possible to avoid situations whereby
petitions by persons who have conpl ai ned of violations of rights recognized by
law remai n unresolved as a result of successive actions to reject jurisdiction
These judgenments have obliged the judicial, administrative or other authorities
exercising jurisdiction by virtue of donestic legislation to rule on the rights
of the persons in question (Suprene Court Decisions Nos. 448/1994 and 116/ 1995).
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36. At the same tinme, the decisions of the Supreme Court have taken account of
the obligation i ncunbent on the judicial bodies to pronounce on all aspects of
the petition, that is, on all the rights claimed by the parties, including those
clainmed by means of counter-clains. For exanple, finding that the court of first
i nstance had ruled on an application for divorce filed by the husband but had
failed sinultaneously to rule on the counter-application by the wife requesting
that she be assigned the tenancy agreenent - a claimbased, inter alia, on the
state of invalidity that had arisen in the course of the marriage - the Suprene
Court annul | ed both the decision of the court of first instance and that of the
court of appeal, regarding themas fundanentally unlawful. The case was referred
back to the court of first instance to be reheard (Suprenme Court, Cvi

Di vi si on, Decision No. 2399/1993).

Par agraph 3 (c)

37. Wth regard to enforcenment by the authorities of such renedi es when
granted, a few exanples taken fromjudicial practice nmay be pertinent.

38. Mention has al ready been nmade, in paragraphs 29 and 30 of this report, of
the right of the judicial bodies to review the administrative decisions taken by
the conmittees set up to inplenent the Land Act. A refusal by the committee to
respect the court decision and to issue the |egal docunent required is a
situation covered by the Adnministrative Litigation Act. In ruling on such a
case, the court considered that those committees are not "enpowered to contest
[...] the applicability of a judicial decision that has granted the applicants
petition and established their right to recover the inmovable property within
the physical limts and site fixed by judicial decision. In not proceeding in
this fashion and in touching on the very essence of the |aw, already established
judicially [...], the comrittee exceeded the Iimts of its jurisdiction and
ignored its function, which is limted by law, in violation of the right of
petitioners to be issued with the admi nistrative docunent establishing their
right of ownership of the land." (Decision of the lasi court, confirned by the
rejection of the application for remedy by the lasi court of appeal, Decision
No. 160/ 1993.)

39. The courts of appeal, which exercise primary jurisdiction over petitions
by persons whose rights have been infringed as a result of adnministrative acts
ordered by the departmental Prefects, have found such neasures to be unl awf ul
annul | ed the decisions and instructed the Prefects to issue new orders
consistent with the statutory provisions. Wiere the Prefects have refused to do
so, the Supreme Court has confirnmed their obligation to i ssue new orders
respecting the rights of individuals enbodied in |egislation (Suprenme Court,
Admi nistrative Litigation Division, Decision No. 292/1994).

40. The sane procedure has been followed in cases where, contrary to

i rrevocabl e judicial decisions, the administrative authorities, having

recogni zed the right of ownership re-established by the judgenent of a court of
first instance in civil proceedi ngs, have, instead of assigning the land to the
petitioner, decided to assign himshares in a conmercial conpany (Suprene Court,
Admi nistrative Litigation Division, Decision No. 482/1994).
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Article 3

41. The | egislative franework ensuring "the equal right of nmen and wonen to
the enjoynent of all civil and political rights set forth in the present
Covenant" was described in the third periodic report of Romania (paras. 27-30).
Bearing in mind the reconmendati ons nade by the Conmmittee in its Genera

Conments adopted in April and Novenmber 1989 (CCPR/ C/21/Rev.1 and Add.1), the
present report offers a few exanples of judicial neasures intended to ensure the
exerci se by wonen of their rights in social and fanmily life, on an truly equa
footing with nmen.

42. The courts have sonetines received conpl ai nts agai nst decisions to annu
work contracts, regarded by the petitioner as intended solely to replace wonen
enpl oyees by men. In one such case the court found that the suppression of the
petitioner's job was factitious and that its sole aimwas to replace her with
anot her enpl oyee whose job had been suppressed. |In consequence, the court

deci ded that the feral e enpl oyee should be reinstated and all her rights
restored (Ploiesti court of appeal, Decision No. 2186/1994).

43. Judi cial practice generally considers work done by wonen in the hone, as
wel | as work done for the sole purpose of educating the children, as one of the
criteria for establishing the contribution made by each spouse during the
marriage, in the event of divorce and separation of their common property
(Suprenme Court, Cvil Division, Decision No. 907/1993).

44, The sane principle of equality with respect to rights and obligations is
the basis for the establishnent of joint and several liability for debts
contracted during the marriage with a view to neeting the ordi nary needs of
famly life. Consequently, regardl ess of whether the creditor has served the
wit on the woman or the man, the spouses will be jointly and severally liable
for the repayment of debt contracted during the narriage in order to acquire a
hone (Ploiesti court of appeal, Decision No. 1937/1994).

45, In view of the reconmendati ons made by the Conmittee on the occasion of
its consideration of the third periodic report of Ronania (CCPR/ C/ 58/ Add. 15)
concerning the need for the Government to take positive neasures to consolidate
worren's role so as to secure their participation in public Iife and offer them
equal opportunities in matters of enploynent and renuneration, attention should
al so be drawn to a few significant events that have taken place in recent years
in that connection.

46. As active nenbers of society, wonen participate in every aspect of social
life. According to figures fromthe 1992 census, the participation rate of wonen
in the |abour force was then 41.7 per cent, while between 79 and 83 per cent of
worren aged between 20 and 35 were economically active. Wnen's representation in
the country's working popul ation (50.8 per cent in 1992) is still |ower than
that of men conpared with their representation in the country's popul ati on, but
it should be noted that a man's working life is five years longer (the statutory
age of enployment is from16 to 54 years of age for wonen but from16 to 59 for
nmen) .

47. Wonen nake a considerable contribution to certain sectors of the nationa
econony and of social life. For exanple, in 1993 the majority of persons
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enployed in the tertiary sector were wonen (51.9 per cent, conpared with

39.9 per cent in 1990 and 37.7 per cent in 1985). Sone sectors of econonic and
social |ife have becone perceptibly fenal e-dom nated, such as health (78.9 per
cent), finance (75 per cent), teaching (73.2 per cent), comerce (68.5 per
cent), agriculture (59 per cent) and the nagistracy (57.5 per cent). At the sane
time it is true to say that, in spite of a legislative framework that provides
for equal rights for men and wonen, the latter's place in society is nore

vul nerabl e because of the current economic, social and cultural context. Wnen
are in a position of inferiority in nmany fields of activity, not only on account
of the nore substantial contribution they make to fanmily life but also on
account of a specific attitude towards themon the part of society as a whole -
i ncl udi ng some woren t hensel ves - which prevents the full exploitation of their
potenti al .

48. That is why, for exanple, women continue to be under-represented in
political life (accounting for 3.7 per cent of Menbers of Parliament in 1994).
They are also nore affected by unenpl oynent (in 1994 the unenpl oynment rate was
12.9 per cent for wonen, conpared to 10.9 per cent for nen); and their
representation in decision-making structures is not proportionate to their
overall contribution to the correspondi ng sectors.

49, Yet wonen have adapted rapidly to market econony conditions, bringing a
consi derabl e contribution to activities in the private sector of the nationa
econony (accounting for 20.2 per cent of the total nunber of enployers, and
19.6 per cent of directors of private conpanies).

50. In order to pronote the advancenent of wonen in decision-naking
structures, the Governnent has appoi nted wonen Secretaries of State in the

M nistries of Justice, Education, and Labour and Social Protection. By its

Deci sion No. 816/1995, it set up a special structure for wonen's rights within
the Mnistry of Labour and Social Protection. A wonan Secretary of State heads
this departnent, the tasks of which include studying the nost appropriate
nmeasures for inplenenting the principle of equal opportunities for women and
men. Wbnen currently occupy seven posts of Secretary of State in the ministries
and central administrative authorities, 647 posts of mayor and deputy mayor, and
270 senior official posts in public adm nistration

Article 4
51. During the reference period Romani a has not been faced with a public

energency rendering necessary the adoption of exceptional tenporary nmeasures to
restrict the exercise of certain rights recogni zed by the Covenant.

Article 5
Paragraph 1
52. No activity has been engaged in and no act has been perforned in Romani a

by any group or person, based on a misinterpretation of the provisions of the
Covenant and ai ned at the destruction of any of the rights and freedons

recogni zed therein or at limting themto a greater extent than is provided for
t her ei n.
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Par agraph 2
53. No restriction upon or derogation fromthe fundanental human rights

guaranteed by donestic law or by the international conventions to which Romani a
is a party has been applied on the pretext that such rights are not recognized
by the International Covenant on Civil and Political Rights. The exanples taken
fromjudicial practice (see paragraphs 18, 29-30 and 37-40 of this report),
concerning the guarantee of an effective renedy in matters of the right to
property - a right that is not explicitly provided for in the Covenant, but only
indirectly, in the formof a prohibition of any discrimination based on property
- bear out this affirmation.

Article 6

54, The previous report of Ronmania presented the constitutional provisions
guaranteeing all persons the right to life and prohibiting the death penalty
(CCPR/ C/ 58/ Add. 15, paras. 46-53). Judicial practice bears witness to judges
concern to achieve a correct |egal characterization of crimnal acts that have
resulted in a loss of human life, so as to ensure that the penalty is
comensurate with the seriousness of the acts and the evidence concerning the
i ntent of the person who has conmmitted the criminal act.

55. Case | aw has recorded appeal s by accused persons convicted of nurder or
aggravat ed rmurder (offences for which the penalties provided for in the Pena
Code are 10 to 20 and 15 to 20 years' inprisonment respectively), requesting the
| egal characterization of the act to be changed to intentional striking and
woundi ng (an offence for which the Penal Code provides for a shorter sentence of
3 to 10 years' inprisonnent, unless the perpetrator had intended to cause the
victims death). Such appeal s have been rejected whenever the court has found
that there was manifest intent on the part of the perpetrator to cause the
victims death by blows adm nistered with great force and with objects likely to
cause death (lasi court of appeal, Judgenents in Penal Proceedi ngs Nos. 2/1993
and 15/1993).

56. Simlar situations have been brought to Iight by appeals in which the
accused, convicted of attenpted nurder, have requested the characterization of
the act conmitted to be changed to violation of the person. In cases where,
after examining the evidence, the courts ascertained that the victins had been
struck about the head or chest with an axe and that there had been intent to
cause death, although death had in fact not resulted, owing to circunstances

i ndependent of the will of the accused (the victimhaving nanaged to defend

hi nsel f), the appeal was rejected and the initial |egal characterization

mai nt ai ned (Brasov court of appeal, Judgenent in Penal Proceedi ngs No. 6/1994,
lasi court of appeal, Judgenent in Penal Proceedings No. 11/1993).

57. In the period follow ng the publication of a decree-law in Decenber 1989
decrimnalizing illicit abortion, judicial practice recorded cases of acquitta
on appeal (of persons convicted before the publication of the decree-law), in
whi ch no account was taken of the fact that the abortion, perfornmed in back-
street conditions, had caused the woman's death. The Suprene Court found that
the decriminalization of illicit abortion might justify the acquittal of the
accused on that count alone, but not on the count of honmicide - albeit

uni ntentional - of the woman, not even the nost rudi nentary measures havi ng been
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taken to prevent infection. Consequently, the Suprene Court changed the | ega
characterization to one of unintentional homcide, and the accused was sentenced
to inprisonnent and obliged to pay conpensation to the victims famly (Suprene
Court, Crimnal Division, Decision No. 89/1993).

Article 7

58. In the light of the General Comments adopted by the Conmmittee in

April 1989 (CCPR/ C/ 21/ Rev.1), the information provided in the previous report of
Romani a concerning the prohibition against torture and i nhuman or degradi ng
treatment requires updating, particularly as regards the foll owi ng points:

(a) i nvestigation of allegations of ill-treatnment by police or prison
staff of persons detained or arrested falls within the jurisdiction of the
mlitary prosecution services;

(b) persons found guilty of ill-treatment have been suspended fromtheir
duties and committed for trial before the nmilitary courts;

(c) presuned victinms have access to judicial renedies, including the
ri ght of appeal regarding the penal aspect of the proceedings, and are al so
entitled to damages for material and noral injuries sustained,;

(d) i ncommuni cado detention is prohibited. Detention is permtted only
in places of detention officially established for the inplenmentation of pre-
trial detention and the execution of custodial penalties;

(e) the famly of the person arrested nust be infornmed of the arrest and
has the right to contact the person arrested; the latter also has the right to
contact a legal representative (chosen by hinmself or officially appointed) and
to consult a doctor if he is unwell;

(f) all places of detention are provided with registers, which may be
consul ted by menbers of the famly and ot her persons;

(9) t he prohibition against torture and ot her inhunan or degrading
treatment or puni shnent, as provided for in the Romani an Constitution
(article 22 (2)) and the Code of Crimnal Procedure (article 5 (1)), also covers
per sons undergoi ng crimnal prosecution and trial, persons sentenced to
i mprisonnent serving their sentence in a prison, mnors interned in re-education
centres, and persons conpul sorily detained in nedical institutions.

59. There are no express provisions invalidating an acknow edgenent of the act
or other testinony obtained in violation of the aforenmenti oned statutory
provisions and of article 7 of the Covenant. In the event that the accused or
the witness retracts statenents made during the crimnal proceedings and affirms
that they were obtained under duress or by threats, judicial practice reveals
that the initial statenents are used only if, corroborating other evidence taken
during the court investigation, they provide indications of the way in which the
act which is the subject of the trial was conmitted.
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60. The questions put by the Committee during its consideration of the third
periodic report of Ronmania concerning the application of article 7 of the
Covenant also call for a few clarifications:

(a) with regard to the victins of the denonstrations that took place in
front of the governnent buildings in Septenber 1991 (when special anmunition
available to the Gvil Quard and Security Service was used), the case brought
against two officers of the Service by the Mlitary Prosecution Service is
currently being tried. One of the two officers is accused of homicide, and the
other of failing to report the offence;

(b) on 4 June 1993, in Case No. 1472/ P of the Bucharest Mlitary
Prosecution Service, a police officer and two non-conmi ssioned police officers
were sent for trial and placed in pre-trial detention on a charge of committing
acts of torture. In 1994, 47 police officers and non-conmi ssioned police
of ficers were brought before the courts for misconduct and engaging in irregular
i nterrogation procedures.

(c) during 1995 the military courts passed prison sentences on ei ght
former policermen and police officers found guilty of m sconduct towards persons
they had arrested in the course of their duties. Twenty-six other policenen and
police officers accused of engaging in irregular interrogation procedures and
ill-treating persons detained or arrested are currently undergoing trial.

61. The present information also concerns the question raised by the Conmittee
after its consideration of the third periodic report of Romania, concerning the
di screpancy between the nunber of conplaints of police abuses and the nunber of
cases investigated and tried. This discrepancy, which was quite marked in the
years 1989 to 1992, was due to the length of the crimnal proceedings, which
were very often protracted as a result of the setting aside by the Procurator-
Ceneral of decisions not to send cases for trial taken by the subordinate
mlitary prosecution services.

62. Wth regard to the recommendati on by the Comnmittee that there should be
greater nonitoring of the police and that education and training progranmes for
the police should be inplenented, it should be nentioned that between 1993 and
1995 the Romani an Committee for Human Rights and Humanitarian Law, a body set up
within the Mnistry of the Interior's Inspectorate-CGeneral of Police, organized
a nunber of activities to enable police personnel to becone nore famliar with
the systemfor protection of human rights. These activities were intended to
give police officers a clear picture of the main international and domestic
human rights norns, and, in particular, of the provisions contained in the

Uni versal Declaration of Human Ri ghts, the European Convention on Human Ri ghts
and the International Covenant on Gvil and Political R ghts. Wth the same aim
in mnd, the Inspectorate-General of Police pursued training activities in

col  aboration with the various non-governnmental organizations (NG3s) active in
the field of human rights protection, organizing sem nars and round-tabl e
conferences in various towns in Romania, which were attended by police from al
units.

63. Simlar activities also took place in the context of the progranme of
advi sory services and techni cal cooperation set up by the Romani an Gover nnent
and the Centre for Human Rights for the period 1991-1994. Trai ning courses on
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such topics as "The Admi nistration of Ciminal Justice", "Human Rights in the
Admi ni stration of Justice" and "Human Rights and State Organs" were hel d between
1992 and 1994, and participants included international experts, nenbers of the
nati onal police force, representatives of Ronmanian prison and mlitary

est abl i shnents and education officers fromthe police schools, the Police
Acadeny and the MIlitary Acadeny.

64. In criminal matters, the case |l aw of certain courts of genera
jurisdiction is also relevant to application of the provisions of article 7 of
t he Covenant. For instance, in proceedings brought for the sumary offence of
insulting an official, in which two policenmen brought crimnal indemification
proceedi ngs, the court of first instance decided to acquit the accused, on the
grounds that the policenen had exceeded their powers, thereby provoking the
accused's violent reaction. The decision of the court exercising prinmary
jurisdiction was upheld by the courts that heard the appeal and the application
for renedy brought by the Prosecution Service (Constanta court of appeal,
Judgenent in Penal Proceedings No. 24/1994).

65. The efforts being made to apply the provisions of article 7 of the
Covenant and of national |egislation will be continued until such tinme as al
violations reported are seriously investigated as a matter of course, the acts
are accorded a |l egal characterization commensurate with their gravity, and
victins receive appropriate conpensati on

Article 8

66. The constitutional provisions prohibiting forced or conpul sory | abour were
described in the third periodic report of Ronmania (CCPR/ C/58/Add. 15). Taking
those provisions as its starting point, Romania is currently in the process of
rati fying International Labour Organization (1LO Convention No. 105, 1957
concerning the Abolition of Forced Labour, the only basic ILO Convention it has
not yet ratified.

67. Wth regard to application of the provisions of article 8 of the Covenant,
the only rel evant aspect of judicial practice to be noted concerns the situation
referred to in paragraph 3 (c) of that article. The courts have decided that,
given that military service cannot be regarded as forced or conpul sory | abour
no one may be obliged to performmlitary service before the m ni numage of 20
established in article 52 of the Constitution. In one such situation, the
mlitary court and military court of appeal having failed to notice that at the
time he was called up for military service the accused was only 19 years ol d,
and having sentenced himto a custodial penalty for refusing call-up - an

of fence under the Penal Code - the Suprene Court quashed the initial decisions
and acquitted the accused (Suprenme Court, Mlitary Division, Decision

No. 14/1994).

Article 9

Paragraph 1

68. Wth regard to the provision of article 9, paragraph 1, of the Covenant,
whereby "no one shall be deprived of his liberty except on such grounds and in
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accordance with such procedure as are established by |law', nmention should be
made of the narrow interpretation applied in recent years by the judicial bodies
- especially the courts of appeal - to the provisions of donestic law relating
to the conditions determning pre-trial detention or its prolongation

69. In the interests of a clear and | ogical presentation of the facts, a few
exanpl es of the reasons cited for judicial decisions may be given:

(a) "Detention may be the consequence of the existence of evidence of
guilt, but it cannot constitute a nmeans of facilitating the denonstration of
guilt, as was the case in the past, when sonme crimnal prosecution organs had
excessi ve and even inproper recourse to detention, sonmetines with the purpose of
facilitating the gathering of evidence of guilt, a practice that is totally
i nadmi ssible. [...] The general rule nust be to carry out an investigation and
to try the accused while he is still at liberty. [...] Pre-trial detention nust
not deprive a person of the right to presunption of innocence; there can thus be
no doubt that such deprivation of liberty is an exceptional neasure." (Brasov
court of appeal, Judgenent in Penal Proceedings No. 172/1994.)

(b) "As presented in the court's concl usions, the reason cited
concerning the need to obtain a graphol ogi st's report cannot justify the
prol ongation of pre-trial detention.” (Constanta court of appeal, Judgenment in
Penal Proceedi ngs No. 42/1994.)

(c) "Whet her through reflex or routine - a reaction unrelated to the
exi gencies of the rule of law - arrest and detention warrants generally cite as
grounds for the arrest the penalty of nore than two years' inprisonment with
whi ch the act is punishable and the danger arising fromthe intrinsic
seriousness of the offence. However, as conceived by the Romani an | egi sl ature,
t he danger that the accused' s rel ease night pose to public order is not to be
confused with the social threat posed by the of fence of which he has been
accused. In order to assess whether his release or the revocation of the pre-
trial detention nmeasure represents a danger to public order, it is essential to
exam ne the personal data relating to the accused." (Brasov court of appeal,
Judgenent in Penal Proceedings No. 42/1994.)

70. Before the expiry of the period of pre-trial detention decided on by the
prosecutor, he may request the judicial body to prolong the detention. "But the
prosecutor is not obliged to regard that course of action as the only preventive
nmeasure applicable. He nmay al so have recourse to another neasure that obliges

t he person charged or committed for trial not to | eave his place of residence."
(Constanta court of appeal, Judgerment in Penal Proceedings No. 228/1994.)

Par agraph 2

71. Pre-trial detention of the accused for a period not exceeding five days,
or for a period not exceeding one nonth following his conmttal for trial, nust
be substantiated in a detention order issued by the prosecutor.

72. The arrest and detention warrant is issued in two copies, one of which is
handed to the accused; it specifies the act that is the subject of the
accusation and the characterization of the offence. Wiere it has been decided to
arrest the accused, the warrant al so states the specific reasons that render the
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arrest necessary, the legal characterization of the act and the penalty fixed by
| aw (Code of Crimnal Procedure, arts. 146, 147 and 151).

Par agraph 3

73. The accused may be arrested only after questioning by the prosecutor (or
exam nation by the court, if the decision to arrest himis taken during the
trial). In the event that his whereabouts are unknown or that he is abroad or
el udi ng prosecution or trial, his arrest may neverthel ess be ordered. The
accused will be interrogated i mediately after his arrest or after his

appear ance before the crimnal prosecution body (Code of Crimnal Procedure,
art. 150).

74. In accordance with the amendnents nmade to the Code of Criminal Procedure
in 1990 (under Act No. 32), the right to a defence is guaranteed throughout the
crimnal proceedings (art. 6). Consequently, the prosecutor is obliged to ensure
that counsel for the defence is present during interrogati on of the person
charged or conmitted for trial and to make nention of the fact on every
staterment made. |f the person arrested does not have a | egal representative of
hi s own choosi ng, counsel will be appointed for himby the prosecutor

(art. 171).

75. Application of these mandatory provisions is guaranteed; failure to
observe themw || render null absolutely statenents nade by the person arrested
wi t hout the prior advice of counsel of his choosing or without the appointnent
and prior advice of assigned counsel. The nullity may not be revoked and may be
i nvoked at any stage of the proceedings, including the appeal stage.

76. In an appeal |odged by the Prosecution Service against the decision to
convict the accused to 12 years' inprisonnent for honicide, anong the reasons
that pronpted the | odging of the appeal was the nullity of the statement nade by
the accused before the prosecutor, which did not conply with the | ega

requi renents. That argunent was judged to be well-founded, the statenent in
guestion being deened to be null and void. Consequently the court of appea
decided to refer the case back in order for the prosecution proceedings to be
conpl eted in conpliance with the conditions required by law (lasi court of
appeal , Judgenent in Penal Proceedings No. 13/1994).

77. As detention of persons undergoi ng prosecution nmust not be the genera
rule, but only a measure justifiable in exceptional circunstances, the practice
of the courts of appeal is to annul the decisions of |ower courts that are too
ready to admit requests for prolongation of preventive detention submtted by

t he prosecutors on the grounds that the accused has conmitted an of fence

puni shabl e by nore than two years' inprisonment and that his rel ease woul d
represent a threat to public order (art. 148 (b) of the Code of Crimna
Procedure).

78. These two conditions are concurrent, and the court is obliged to anal yse
them attentively and separately. "The idea that, whenever the penalty provided
for by lawis inprisonnent for a period of nore than two years, there is always
an inplicit and actual threat to public order, is fairly w despread. But it is
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prof oundly mistaken." (Brasov court of appeal, Law Reports and Conmentaries
1995, p. 102).

79. Anot her inportant aspect of the courts' concern to secure correct
interpretation of the provisions of donmestic |egislation and of internationa
conventions is the procedure for provisional release, either under court

supervi sion or against a security. It is the responsibility of the prosecutor to
deal with the application for provisional release subnmtted by the accused
during the crimnal proceedings. In accordance with the Code of Crimna
Procedure the application shall be considered as a matter of urgency and a

deci sion taken after the questioning of the accused, who shall be assisted by
his lawer (art. 160%. Should the prosecutor order the application to be
rejected, the accused may | odge a new application with the court exercising
primary jurisdiction. That court will take a decision thereon after hearing the
accused and counsel's conclusions (arts. 160° and 1608 . "Transformation of the
obligation to hear the accused into an exam nation of the accused is an unlawfu
procedure, the court being seized solely to consider the | awful ness of the order
to reject his application for provisional release." (Brasov court of appeal,
Judgenent in Penal Proceedings No. 2/1993.)

80. Judi ci al deci sions concerning provisional release generally invoke the
provi sions of the Code of Crininal Procedure, whereby "at any point in the
crimnal proceedings an arrested accused person nmay request his provisiona

rel ease, under court supervision or against a security" (art. 160'). Sone courts
have concl uded that these provisions, which appear to enbody the idea of the
right of the person arrested to be provisionally rel eased, nust be interpreted
in accordance with article 23 (7) of the Constitution, which provides that "a
person under pre-trial detention has the right to apply for provisional rel ease,
under court supervision or against a security." Consequently, "if the court
finds that the conditions expressly laid down in articles 160? and 160* of the
Code of Criminal Procedure are fulfilled, it is obliged to adnit the application

for provisional release.” (Brasov court of appeal, Law Reports and Commentaries,
p. 101).

81. Rej ection of the application for provisional release under court
supervision on the grounds that it "would not be desirable in view of the high
degree of social risk attaching to the offence conmitted" contradicts the
specific conditions established by |aw. "Moreover, desirability - as a | ega
condition - is a concept that is not enbodied in our criminal |egislation. Any
assessnment of desirability opens up the way to arbitrariness, which is totally
inadm ssible in a State in which the rule of law prevails." (Brasov court of
appeal , Judgenent in Penal Proceedi ngs No. 89/1995.)

82. According to anot her decision, "by sinply affirmng that rel ease of the
accused endangers public order, w thout specifying in what manner it mght be

j eopardi zed, the court violated the obligation to give reasons for its decision
set forth in article 23 (4) of the Constitution, under the terns of which, as to
the I awful ness of the arrest, the judge is obliged to hand down a judgenent
setting forth the reasons therefor." The court of appeal also found that the
court had not taken into consideration article 20 of the Constitution, whereby
"the constitutional provisions concerning the rights and freedons of citizens
shall be interpreted and applied in accordance with the Universal Declaration of

Human Rights..."; citing thereafter article 9 of that instrument, which provides
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that "no one shall be subjected to arbitrary arrest, detention or exile."

Concl uding that only an enuneration of reasons based on a neticul ous exam nati on
of the personal data relating to the accused can elininate the risk of
delivering a hasty and arbitrary judgenent, the court of appeal admitted the
application for remedy, set aside the court's decision and ordered the rel ease
of the accused (Constanta court of appeal, Judgenent in Penal Proceedings

No. 23/1993).

83. If, after being provisionally rel eased agai nst security, the accused is
tried and either fined, given a suspended custodi al sentence or sentenced to
perform comunity service, the conditional aspect of his rel ease ceases to be
justified. Thus, concurrently with the pronouncenent of sentence, the court is
obliged to order the cessation of the state of provisional release and the
return of the security (Supreme Court of Justice, Criminal Division, Decision
No. 482/ 1994).

Par agr aph 4

84. The right of the person charged and of the person conmmitted for trial to
appeal to the court against the pre-trial detention order or order not to | eave
the area issued by the prosecutor was introduced into the Code of Crimna
Procedure (art. 140%) by Act No. 32/1990. The appeal nust be subnmitted to the
court, together with the file, within 24 hours. The detai nee nmust be brought
before the court and nust be assisted by his lawer. After hearing the detainee,
the court is obliged to rule, on the sane day, as to the | awful ness of the
neasure.

85. Where the court admits the request, ordering the revocation of the pre-
trial detention neasure, the prosecutor nmay | odge an appeal under article 141 of
the Code of Criminal Procedure, which provides that "the prelimnary order
pronounced at first instance, ordering the initiation, revocation, substitution
or cessation of a pre-trial detention neasure, may be the subject of a separate
appeal , | odged by the prosecutor or by the accused. The time limt shall be
three days fromthe pronouncenent of the judgenent, for those present, or from
t he conmmuni cation thereof, for those absent."

86. The opposite situation, in which the court has rejected the request and
nmai nt ai ned the detention nmeasure, is not nmentioned in the enuneration contained
in article 141 of the Code of Criminal Procedure. Taking into consideration the
strict interpretation applied to these provisions (as an exception to the rule
whereby prelimnary orders nmay be disputed only on the nmerits), applications by
the accused are generally rejected as inadm ssible. Conflicting decisions have
somet i nes been reached, as in one case in which there were two accused, where

t he appeal by the prosecutor against the order revoking the pre-trial detention
of one of the accused was decl ared adni ssible (under article 141, cited above),
whereas the appeal by the other accused, whose request for revocation of the
detention nmeasure had been rejected in the sanme order, was decl ared i nadm ssible
(Supreme Court of Justice, Criminal Division, Decision No. 921/1995).

87. Recent case | aw has al so recorded separate opinions of some judges who
regard as unacceptabl e any solution that might violate the principle of symetry
of rights between the parties, enabling the prosecutor imediately and
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separately to dispute the order to revoke the detention, whereas the accused is
obliged to wait for the decision of the court with original jurisdiction before
being able to challenge the order rejecting his request for revocation of pre-
trial detention.

88. Taking as their starting point the principle of the equival ence of the
rights of prosecutor and accused in the exercise of judicial renedies, and
bearing in mnd the non-discrimnatory character of all other statutory
provisions in matters of remedies, sonme judges consider that "a strict
interpretation of the |l aw necessitates a rational and systematic interpretation
of the text that rules out the placing of excessive enphasis on the grammtica
el ement". Thereafter, it is concluded that in the absence of an express and

uni vocal provision in article 141, the accused nay i nmedi ately and separately
dispute the prelimnary order rejecting his request for revocation of the pre-
trial detention nmeasure (separate opinion on the occasion of the Decision of the
Brasov court of appeal No. 77/1994, which, by a majority decision, rejected the
application for remedy by the accused as inadmi ssible.

Par agraph 5

89. Under article 504 of the Code of Criminal Procedure, the person arrested
has a right to conpensation fromthe State for the harmsuffered if crinina
proceedi ngs agai nst hi mwere subsequently dropped or if he was acquitted because
he "had not conmitted the act of which he stood accused or that act had not been
conmtted". Gven that the chapter of the Penal Code relating to conmpensation
contains no reference to the nmeans of establishing the anount of the damages,
the Suprene Court of Justice considers that they shall be determined with
reference to the principles set forth in the Cvil Code. Accordingly, damages
awarded for harmsuffered would represent "fair and full conpensation for the
actual loss and for the profit forgone by the person unjustly arrested". In

ot her words, the wage of which the applicant has been deprived during his
detention will be adjusted to take account of inflation (Suprene Court of
Justice, Gvil Division, Decision No. 552/1995).

90. Ful | conpensation for the damage caused to the person unjustly arrested
"nmust cover the material danage, and also the noral danmage, albeit with no
obligation to observe any proportion between the two fornms of damage."

Article 10

Paragraph 1

91. The right of all persons deprived of their liberty to be treated with
humanity and with respect for the inherent dignity of the human person,

recogni zed by the Covenant, is also guaranteed by the Romani an Code of Crininal
Procedure (art. 5. In providing for detention and the obligation not to | eave
the locality as alternative neasures, the Code adds that with a view to adopting
t he nost appropriate measure, account nust al so be taken of "the state of

heal t h, age, personal history and other information concerning the person
against which it is directed" (art. 136). On the expiry of the period of
validity of the warrant, the prosecutor nay again choose between two
possibilities: either to request the court to prolong the pre-trial detention
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or else to oblige the accused not to leave the locality, for a maxi mum peri od of
30 days (art. 145).

92. When at the time of the arrest the person arrested is responsible for a

m nor, for a person placed under interdiction, or for a person who, because of
age, illness or other circunstances is in need of assistance, the judicial organ
that has ordered the arrest is obliged to draw the situation to the attention of
t he body conpetent to take the necessary protection neasures (art. 161).

93. If the person sentenced to a custodial penalty suffers froman illness
making it inpossible for himto serve the sentence, if a fermale convicted is
pregnant or has a child under one year old or if, because of specia

ci rcunst ances, execution of the sentence woul d have serious consequences for the
person convicted or for his or her famly, the court may decide to defer it.

94. For reasons of illness, also relating to the convicted person's age, the
court may al so order suspension of execution of the sentence. Such cases can be
found fairly frequently in judicial practice. For exanple, considering that
neither the court exercising primary jurisdiction nor the court of appeal had
taken the necessary steps to determnmine whether the illness fromwhich the

convi cted person suffered could be treated in the prison nedical system or
whet her it required suspension of execution of the sentence and hospitalization
in a specialized establishnent, the Suprenme Court admitted the application for
remedy and sent the case back to the court exercising primary jurisdiction for
retrial following a further nedical exam nation (Supreme Court of Justice
Crimnal Division, Decision No. 968/ 1995).

Par agraph 2

95. The separation of unconvicted and convicted persons calls for fairly large
specialized institutions of a kind which it has not yet been possible to provide
i n Ronani a. However, overcrowding in prisons and the practical problens of
ensuring speedy trial of unconvicted persons have had a positive influence on
judicial practice, by obliging judges to exam ne carefully every request for

prol ongation of pre-trial detention. A reduction in the duration of detention
and the continuation of crimnal proceedings agai nst the accused after his

rel ease are all the nore necessary in that it is inpossible to ensure conpliance
with the mninumpermitted space-to-detainee ratio in all prisons.

96. It should be explained that the 31,000 prison places in Romania are
occupi ed by 45,000 detai nees, with an occupancy rate of about 150 per cent
in 1995. Jilava prison, for exanple, has 1,500 places, wth about 2,000 bunk
beds, usually occupi ed by 3,400 detai nees.

97. The separation of accused juvenile persons fromadults and their speedy

adj udi cation, in accordance with the provisions of paragraph 2 (b) of

article 10, are intended to reduce the undesirable effects of deprivation of
liberty on young people, whose characters are still in the process of being
formed. The need to individualize and adapt penal proceedi ngs agai nst mnors to
take specific account of their age is borne in nmind by the courts in general and
by the courts of appeal in particular. The theory that harsher neasures would be
nore educationally efficacious than leniency is rejected in favour of
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prosecution and trial of minors while still at liberty, followed by confinenent
in re-education centres or suspended custodi al sentences, as appropriate (Brasov

court of appeal, Law Reports and Conmentaries, 1995, p. 70).

98. The case of two 16-year-old mnors held in pre-trial detention for nore
than a year was considered by the court of appeal as "a profoundly negative
reflection on judicial activity, [a case] totally exceptional, denanding a

rati onal and equitable solution". The court went on to find that confinenment in
a re-education centre until the age of mpjority (that is, for approximtely one
further year) was no longer justified, being inequitable in view of the |length
of time the two minors had al ready spent in detention. Consequently, the court
deducted the duration of the detention fromthat of their potential confinenent
in a re-education centre, ordering their inmedi ate rel ease (Brasov court of
appeal , Judgenent in Penal Proceedi ngs No. 99/1995).

Par agraph 3

99. The prisons system which is essentially intended to re-educate convicted
persons and rehabilitate themsocially after they have served their sentence,
has been considerably inproved through the establishnent and observance of a

cl ear methodol ogy for the organi zation of detainees' lives and activities. The
i nternational standards relating to the prisons system have been published in
brochures and distributed in all places of detention; they are discussed with
det ai nees, particularly with recent arrivals, to enable themto adapt better to
the rigours of prison detention

100. In order to provide better guidance to staff, each year the Directorate-
Ceneral of Prisons attached to the Mnistry of Justice draws up a thematic |ist
of activities designed to nmake detai nees aware of the seriousness of the acts
they have committed and of the need to inprove their conduct. The period of
detention is used to raise detainees' |evels of education, vocationa

qual i fications and general know edge - including a know edge of |egislation
nati onal history, popular culture, and of Romanian and foreign nationals who
have contributed to the devel opnent of world culture; and al so to provide noral
and religious education, having regard to their respective beliefs.

101. In sone prisons the necessary conditions have been created to enable
artistically gifted detainees to produce paintings, scul pture and craft work;
they put on exhibitions and perform plays, sonmetines before an invited fanmly
audi ence, or even - via television - one nmade up of nenbers of the public.
Participation by detainees in the preparation of periodicals, newspapers and
radi o broadcasts, and use of prison libraries (expanded to 20,000 volunes in
1995), have a positive effect, devel opi ng detai nees' awareness of their
abilities. However, the availability of audio-visual resources in prisons
continues to be inadequate. Even library stocks are Iow, as the Communi st regine
made no attenpt to invest in this area during its last 25 years in power. Sports
grounds have been constructed in nost prisons; where there are none, detainees
perform physical training exercises in the exercise yards.

102. Wthin the prisons system rewards for good conduct are increasingly
preferred to disciplinary sanctions. Between 8,000 and 9, 000 di sciplinary
sanctions are inmposed annually, conpared to between 50,000 and 60, 000 rewards,
such as visits by the family on traditional holidays or in order to deal with
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personal problens, entitlenment to receive additional visits and correspondence,
etc.

103. In 1994, the conmittees enpowered to nmake recomendati ons for conditiona
rel ease | ooked into the situation of nore than 35,000 detai nees and recomended
the rel ease of sone 26,000 convicted persons; in 97.2 per cent of cases the
recomendati ons were approved by the courts.

104. As for procedures for conplaints, detainees nay submit oral reports or
witten conplaints setting out personal clainms. Conplaints addressed to

i nternational organizations are transnitted via the Directorate-Ceneral of
Prisons. In 1995 there were 321 protests involving hunger strikes - 258 of them
relating to the length of the sentence, 30to rejection of requests for transfer
to another prison, 10 to rejection of an application for conditional rel ease, 17
for reasons relating to the detention regine, and 6 for nedical reasons.

105. The Directorate-Ceneral of Prisons' nedical network conprises a hospita
with 10 specialized sections at Jilava prison near Bucharest; two hospital units
at Poarta Al ba and Colibasi prisons; 34 nedical consulting roons; 30 stonatol ogy
clinics; 12 technical dental |aboratories; and a service to coordinate periodic
prophyl actic medi cal nonitoring and provi de health education

Article 11
106. Inability to fulfil a contractual obligation does not constitute grounds
for inprisonment in Ronania.

Article 12

Paragraph 1

107. The right of persons lawfully within the territory of Romania to liberty
of novenent and freedomto choose their residence is guaranteed by article 25 of
the 1991 Constitution. However, the pre-1989 |egislation contained a provision
under which any tenant absenting hinself fromhis domcile for nore than six
nonths lost the right to use his honme through non-utilization. The judicia
bodi es enpowered to deliver decisions on eviction orders carried out pursuant to
that provision rejected the applications, considering that by virtue of the
constitutional right to liberty of novenent and of the right freely to establish
one's domicile or residence in any locality in Ronania, the tenant retains his
right to the honme throughout the entire period of the tenancy agreenment (Ilas
court of appeal, Gvil Decision No. 35/1993).

Par agraph 2

108. The statutory franmework regulating the right of any person to | eave his
own country was described in the previous periodic report of Ronania
(CCPR/ C/ 58/ Add. 15). The neasures taken after 1989 to guarantee Romani an citizens
effective enjoynent of the right to liberty of novenent led to a constant and
very considerable flow of citizens travelling abroad as tourists, on business,
or even to establish their domicile there.
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109. Between 1990 and 1994, 7,685,544 tourist passports were issued to Ronani an
citizens: 3,635,333 in 1990; 2,021,706 in 1991; 851,196 in 1992; 475,988 in
1993; and 301,321 in 1994. In 1995, after the installation of the conputerized
system 973,026 new passports were issued to Romani an citizens. The statistica
data provided by the border control services are also revealing:

10, 905, 000 departures abroad by Ronmanian citizens in 1992; 10,757,000 in 1993;
10, 105,000 in 1994; and 11,566,897 in 1995. Cenerally speaking, in recent years
there has al so been a perceptible fall in the nunber of Romanian citizens taking
steps to establish their domcile abroad. In 1990, 115,550 passports were issued
for that purpose; in 1991, 28,550; in 1992, 14,270; in 1993, 9,421; in 1994,
9,572; and in 1995, 23,050. The sane general trend is reflected in the figures
for the nunber of persons who have actually left the country to establish their
domicile el sewhere in recent years: 96,929 in 1990; 44,160 in 1991; 31,152 in
1992; 18,446 in 1993; 17,146 in 1994; and 10,452 in 1995.

110. As regards exercise of the right to possess housing by Ronanian citizens
who have gone abroad, the principle set forth in paragraph 107 is applied. Even
if the duration of establishnent abroad is |onger than six nonths (the period
provided for in the regulations still in force in housing matters), as a
Ronmani an citizen the tenant retains the right to return to his country, thereby
retaining his right of tenancy (Brasov court of appeal, Cvil Decision

No. 406/ 1994).

Par agraph 3

111. Measures goi ng beyond the statutory framework concerning permssible
restrictions on the right to liberty of nmovenent are sanctioned by the judicia
revi ew bodies - for exanple, by revocation of the order prohibiting a person
fromremaining in a specific locality, when that nmeasure does not reflect a
narrow i nterpretati on of the provisions of the |aw. The Penal Code regul ates

| ocal expul sion orders as a social protection nmeasure that may be ordered on
sentenci ng when "the person in question had previously been sentenced for other
of fences to a custodial penalty of at |east one year, and if the court considers
that his presence in the locality where the offence was commtted, or in other
localities, constitutes a serious threat to society" (art. 116).

112. Wen ordering the social protection nmeasure, the court nust take account
of situations that may render its inplenentation inpossible; for instance, when
no sentence is passed in respect of an act brought to trial (art. 111 of the
Penal Code). Qmitting to apply that provision, the court exercising primary
jurisdiction, after ordering the crimnal proceedings to be halted follow ng the
amesty declared in respect of the offence of fraud for which the accused had
been committed for trial, invoked article 116 of the Penal Code, prohibiting an
accused person fromremaining in the capital for the next five years. The court
of appeal found that provision had been applied in violation of the statutory
framewor k concerning the inposition of certain restrictions on the principle of
liberty of movenent and, consequently, annulled the |ocal expul sion order
(Supreme Court of Justice, Criminal Division, Decision No. 1678/1990).

Par agraph 4

113. As regards the right of persons to enter their own country, it should be
nmentioned that between the denmocratic transformations of 1989 and the end of
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1995, 14,356 persons regai ned their Romanian citizenship. At the sane tineg,
21,167 Romanian citizens who had left the country returned to it.

Article 13

114. The provision contained in article 19 (3) of the 1991 Constitution,

wher eby expul si on may be deci ded on solely by the judicial body, confers on the
person concerned the possibility of submtting the argunents agai nst his

expul sion, as provided for in article 13 of the Covenant. Regul ated by the Pena
Code as a social protection neasure, expul sion nay be ordered only agai nst an
alien or statel ess person who has conmitted an offence, the aimof the neasure
being to elimnate the danger he represents and to prevent other offences from
being conmitted in the territory of Romania (arts. 111 and 112). The person
concerned may avail hinself of the legal renedies in order to appeal against the
judicial decision to expel him

115. Article 117 of the Penal Code was suppl enented foll owi ng Romani a's
accession to the Convention against Torture and her Cruel, |nhunman or
Degradi ng Treatnent or Puni shment, by Act No. 20/1990, which provides that the
citizens of other States or statel ess persons "may not be expelled if there are
serious reasons for believing that they would be in danger of being tortured in
the State to which they would be sent".

Article 14

Paragraph 1

116. The third report (CCPR/ C/ 58/ Add.15), submitted in 1992, gave extensive
details of the constitutional provisions and |egislative guarantees introduced
after 1989 to ensure equality before the courts and tribunals and the exercise
of the right to a fair and public hearing by a conpetent, independent and

i mpartial tribunal.

117. The Organi zation of Justice Act (Act No. 92/1992) was adopted after the
preparation of the third periodic report. Its provisions are based on the
fundamental principle of the functioning of the powers in a denocratic society.
"The Judi ci al Power shall be separate fromthe other Powers of the State, having
its own attributions which shall be exercised by the judicial bodies and the
Prosecutor's Departnment, in accordance with the principles and provisions laid
down in the Constitution and other donestic legislation" (art. 1). The judicia
system consi sts of the courts of first instance, the departnental courts, the
courts of appeal and the Supreme Court of Justice (art. 10), together with the
mlitary courts, which are organi zed under a special act (Act No. 56/1993).

118. The requirenments fornulated in article 14, paragraph 1, of the Covenant
are to be found in the Organization of Justice Act (Act No. 92/1992), the

provi sions of which will be cited in the order in which they appear in the
Covenant, the first being that "all persons shall be equal before the courts and
tribunals". In this regard, the Act provides that "Justice shall be acconplished
in an equal nmanner for all, wi thout any distinction on account of race,
nationality, ethnic origin, |anguage, religion, sex, opinion, politica

al | egi ance, wealth or social background." (art. 4).
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119. Free access to justice and the right of any person to apply to a court

that will determine his rights and obligations in a suit at |law are regul ated by
the foll owing provisions: "The judicial bodies shall acconplish justice with a
view to defending and realizing the fundanental rights and freedons of citizens,
as well as the other legitimate rights and interests brought before their
jurisdiction. The courts shall hear all proceedings concerning civil,

commercial, |abour, famly, administrative and crimnal judicial relations and
any other matter jurisdiction over which is not otherw se established by |aw. "
(art. 2).

120. The right of any person to have his case heard by a conpetent tribuna
established by lawis at the basis of the criteria for jurisdiction regulated by
Act No. 92/1992. Ordinary jurisdiction, as the body exercising prinary
jurisdiction, lies with the judges, except in the case of proceedings prinmary
jurisdiction over which is expressly specified as falling to the departnental
courts (art. 25) or to the courts of appeal (art. 28).

121. The categories of proceedings and petitions over which each of these
courts exercises primary jurisdiction are enunerated in detail in the Code of
Cvil Procedure (arts. 1-3) and in the Code of Criminal Procedure (arts. 25, 27
and 28'). The Code of Criminal Procedure also regulates the materi al
jurisdiction of the mlitary courts and of the Mlitary Court of Appea

(arts. 26, 28 and 28?%).

122. The territorial jurisdiction established by the Oganization of Justice
Act (No. 92/1992) is based on the administrative division of the country into
40 departnents, together with the capital (the Miunicipality of Bucharest). In
each department there are between three and five courts of first instance; and
in the capital, six courts of first instance, one for each sector. The
departmental courts, of which there are 41, operate in the chief towns of each
departrment and in the national capital. The area of jurisdiction of each of the
15 courts of appeal covers between two and four departnmental courts, except for
t he Bucharest court of appeal, which covers five.

123. The Organi zation of Justice Act enbodies the principle of a public and

oral hearing (arts. 5, 6 and 9) and the right of the parties to be represented
or assisted by defence counsel (art. 7). One of the requests made by the Human
Rights Commttee at its consideration of the previous report of Ronania
concerned clarification of the circunstances which mght justify the hol di ng of
the trial in camera in order to protect "certain State interests". It is for the
court to assess whether the Prosecution Service's request is justified, on the
basis of the arguments invoked to support the affirmation that a public tria

"m ght damage the interests of the State" (Code of Criminal Procedure, art. 290,
para. 2).

124. "The announcenent that the session shall be held in secrecy is nade in
public session, after the parties present, as well as the prosecutor
participating in the trial, have been heard." "Wiile the session is held in
canera, only the parties to the proceedings, their representatives, defence
counsel and the other persons sumoned to appear by the court in the interests
of the case shall be adnitted into the courtroom" (Code of Crimnal Procedure,
art. 290, paras. 3 and 4). Such a case is currently being heard by the Bucharest
court of appeal: the accused (a former State Secretary in the Mnistry of
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Industry) is charged with having conmitted treason by passing secret State
docunment s concerni ng Ronmani a's natural resources of gold, silver, copper, zinc
and lead to citizens of other countries in return for paynent. Gven that a
public discussion of the problens relating to the content of the various
docunents woul d have led to a violation of the obligation to respect the secrecy
of the data in question, the court of appeal accepted the Procurator-Ceneral's
application, ordering the trial to take place in canera. The Prosecution
Service's request was al so supported by the accused.

125. The right of individuals to a fair hearing of their case by a conpetent
and inpartial tribunal is guaranteed by the follow ng provisions of the
Organi zati on of Justice Act:

"Judges shall be independent and subject solely to the law' (art. 3).

"Judges and prosecutors, other than trainees, shall be appointed by decree
of the President of Romania on a proposal by the H gher Council of the
Magi stracy" (art. 51).

"The Hi gher Council of the Mgistracy shall consist of 15 nmenbers el ected
for a period of four years by the Chanber of Deputies and the Senate in
joint session" (art. 71).

"Of the 15 nenbers of the Hi gher Council of the Mgistracy, 10 shall be
judges (four judges of the Supreme Court of Justice and six judges of the
courts of appeal), and five shall be prosecutors" (art. 72).

126. The H gher Council of the Magistracy has the follow ng functions:

"(a) It proposes to the President of Ronani a appointnents to the posts of
judge and prosecutor, other than trainees;

(b) it decides on the pronotion, transfer and suspension of judges, and
on the term nation of their duties;

(c) it confirnms exam nations of magi strates' capacity;
(d) it performs the role of a disciplinary council for judges;
(e) it delivers opinions, at the request of the Mnistry of Justice, on

guestions relating to the adnministration of justice" (art. 73).

127. The general terns for appointnments to the office of judge are set forth in
article 50 of the Act; there are also special conditions for each category of
court: courts of first instance (art. 65), departnental courts, and courts of
appeal (arts. 66 and 67). Conditions for the appointnent of judges to the
Supreme Court of Justice are regulated by the Supreme Court Act (Act

No. 56/1993).

128. The Constitution provides for the irrenovability of judges appointed by
the President of Romania. The specific conditions to be fulfilled by judges in
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order to acquire the status of irrenovability are set forth in the O ganization
of Justice Act:

"Judges shall be irrenovable fromthe nonment of their appointnment by the
Presi dent of Ronani a.

Judges of the departmental courts and courts of first instance shall be
appointed within two years of the publication of this Act..." (art. 129).

129. The Suprene Court Act provides that judges of the Suprenme Court of

Justice, who under the terns of the Constitution are appointed for a period of
six years and nay be reappointed, shall be "dignitaries of the State and
irremovabl e during the period of their nmandate" (art. 17). The Act al so provides
that they may not be prosecuted for a crimnal or mnor offence or committed for
trial without the authorization of the President of Ronania (art. 59). The power
to authorize the prosecution of assistant judges at the Supreme Court of Justice
for a crimnal or mnor offence or their conmittal for trial lies with the
President of the Court (art. 60).

130. Wth regard to the request by the Hunan Ri ghts Conmittee concerning the
irremovability of judges in Romania, it should be stressed that all judges of
the courts of appeal and nost judges of the departnmental courts are irrenovabl e.
As for judges of the courts of first instance, the H gher Council of the
Magi st racy has considered it necessary to defer proposals for nom nations for
irremovability because of the particular circunmstances in which the nagistracy
in Ronania presently finds itself. The specific reason is that judges in the
courts of first instance are generally very young and inexperienced;
furthernore, a |l arge nunmber of the posts (669 out of a total of 2,392) are
vacant. It should also be nentioned that there are few applications for the post
of judge, the trend being for judges to |l eave the magistracy in order to
practise as |l awers, rather than for | awers to becone judges. The main reasons
for this are the disparity between | awers' fees and judges' salaries and the

| arge nunber of cases pending with which the judges have to deal on taking up
vacant posts.

131. Throughout the years 1993-1995 about 30 per cent of judges' posts were
vacant, because, although several hundred |aw faculty graduates were appointed
trai nee judges (417 of the 1,723 posts of judge in the courts of first instance
are currently occupied by trainees), the disparity persisted as a result of the
est abl i shnent of new courts of first instance. In Decenber 1995 there were

1, 045 vacant posts of judge in Romania (669 in the courts of first instance, 241
in the departnental courts, and 135 in the courts of appeal), as conpared to
2,666 occupied posts (1,723 in the courts of first instance, 697 in the
departnental courts, and 246 in the courts of appeal).

132. The postponenent of the time linmt for granting judges irrenmovability has
recently had unforeseen consequences, a nunber of judges having been chal |l enged
by the parties to the proceedings and their | awers because of the |ack of
sufficient guarantees of independence and inpartiality in the absence of
irremovability. The transitional provisions of the Organization of Justice Act,
whi ch provide that "fromthe date of publication of the Act and unti
irremovability is obtained, the appointnent, transfer, pronotion, suspension and
di sm ssal of judges shall be within the conpetence of the Mnister of Justice"
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(art. 130), have been invoked. But bearing in mind that "magi strates nmay be
pronoted and transferred only with their consent” (art. 78), the only problem
still to be resolved woul d appear to be that of suspensions and dism ssals on
di sciplinary grounds. In this regard, the provisions of Act No. 92/1992 nay
offer a solution, for, as can be seen froma perusal of articles 73, 96, 98 and
101, the Act nakes no specific nention of irrenovabl e judges.

133. The procedure established by the Act provides that "disciplinary action,
in the event of misconduct by a judge, other than judges and assistant judges at
the Suprene Court of Justice, shall be exercised by the Mnister of Justice"
(art. 96). The Mnister of Justice refers the matter to the H gher Council of

t he Magi stracy, which, when functioning as a disciplinary council, is chaired by
the President of the Suprene Court of Justice (art. 93 (5)). The Hi gher Counci
of the Magistracy delivers a decision, citing the reasons, which is then

conmuni cated to the parties (art. 98). The judge accused may contest the
sanctions applied by the Higher Council of the Magistracy before the Suprene
Court of Justice, which will hear the case sitting as a panel of seven judges.
The decision is final (art. 101).

134. The Human Rights Committee al so requested additional information on
conditions governing the renoval of judges. Article 76 of Act No. 92/1992

i ncl udes anong the circunstances justifying the release of the judge fromhis
duties: retirenment; abolition or change of |ocation of the judicial body
acconpani ed by refusal by the judge to accept the new post; disnissal of the
magi strate on disciplinary grounds or on grounds of manifest |ack of

prof essi onal capacity or nmental illness; and the final conviction of the judge
for conmitting a criminal offence. Wien crimnal proceedi ngs have been brought
agai nst a judge, he will be suspended fromhis duties until the final judgenent
is pronounced. If the judge is found innocent, the suspension ceases, his rights
are restored, and he is paid the financial benefits of which he was deprived
during the suspension (art. 76 (2) and (3)).

135. The existence of nental illness may be established only by a comrittee of

t hree nedical experts. The Mnister of Justice has authority to suspend the
judge in question. The suspension ceases if the H gher Council of the Magistracy
has not decided within one nonth to release the judge fromhis duties

(art. 80 (1)). Where the judge shows mani fest personal incapacity in the course
of his duties, his dismssal may be ordered only by the Hi gher Council of the
Magi stracy, to which the matter has previously been referred by the M nister of
Justice (art. 80 (2)).

136. Judges mmy chal | enge decisions to dism ss them pronounced in the
situations covered by subparagraphs 1 and 2 of article 80 in the Suprene Court
of Justice, which will rule on the matter sitting as a panel of seven judges
(art. 80 (3)).

137. Anong the guarantees of independence and inpartiality conferred on judges,
nmention should al so be nade of the right of the judge to request, and the
obligation of the Mnistry of the Interior to provide himwth, protection in
cases where his own and his famly's lives, physical integrity or property are
at risk (article 75 of the Organi zation of Justice Act and article 59 of the
Suprene Court Act).
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138. Wth regard to the concern expressed by the Committee following its

consi deration of the previous periodic report of Romania, with regard to "the
continui ng powers of the Mnistry of Justice over judicial decisions", this
concern was presunably pronpted by the criticismlevelled at article 19 of the
Organi zation of Justice Act. That criticismis only partially justified, given
that article 19 provides that control - by the Mnistry's inspectors-general, by
appeal court judges with powers of inspection, or by del egate-judges - of the
activities of judges of the courts of first instance, departnental courts and
courts of appeal, "shall be exercised through a procedure ained at verification
of their work, the manner in which working relations with citizens and | awers
are conducted, as well as at evaluation of activity, training and professiona
aptitudes."

139. Followi ng recomendati ons by the international organizations of which
Ronmania is a nenber and with the assistance of Council of Europe experts, the
text was nodified with a viewto its anendnent. The draft |aw was adopted by the
CGovernment and is now before Parlianment for debate and adoption. In the draft,
article 19 of the Organization of Justice Act has been reworded as foll ows:

"The M nister of Justice and the Hi gher Council of the Mgistracy
shal | ensure respect for the i ndependence of justice.

The M nister of Justice shall be responsible for the snooth running
of justice as a public service. To that end, the Mnister shall be
apprised, by inspectors-general of the Mnistry of Justice ranking as
magi strates, by judges of the courts of appeal assigned to the Mnistry as
i nspectors-general, and by judge-inspectors of the courts of appeal, of
any facts liable to conpromi se the quality of work or the application of
aws and regulations in the appeal court districts.

The M nister of Justice shall refer to the Hi gher Council of the
Magi stracy acts conmitted by magistrates that fall within the Council's
jurisdiction.

The verifications shall in no case lead to interference in the
functioning of proceedings in progress or to the reconsideration of cases
already tried. Exercise of the powers conferred by |aw on the M nister of
Justice with regard to judicial renedies shall not be deenmed to constitute
i nterference.

The presidents and vice-presidents of the courts shall have the
right to carry out verifications of the quality of work, and of conpliance
with the laws and regulations in the services attached to the courts they
direct and in the courts within their judicial districts.

The presidents of the courts of appeal shall also exercise that
right through the judges with powers of inspection."”

140. Wiile not very extensive, the case |l aw regardi ng application of the
principles set forth in article 14, paragraph 1, of the Covenant nonet hel ess
permts a few exanples to be given: "[...] Romanian legislation [...gives] the
judge [...] the power to assess independently the case of each accused person
and to order, whenever it is so permtted by |law, execution of the sentence by
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conmunity service or its conditional suspension. For exanple, because the
accused had driven his car while drunk, his |Iicence was suspended by the police;
however, in view of the personal data relating to the accused, his lack of a
crimnal record, his previous good conduct, his famly circunstances, etc., the
judges considered that the aimof the custodial sentence may al so be achi eved by
a suspended sentence" (Brasov court of appeal, Judgenent in Penal Proceedings
No. 216/1994).

141. Al so significant are the opinions expressed in the comentaries
periodi cal ly published on the practice of the courts of appeal. "Wth a viewto
i ndi vidualizing the penalty, the magi strate nust be aware of his ful

i ndependence, based on responsibility and professional conmpetence. W feel it is
worth stressing this aspect of the matter, given the perceptible pressure that
currently exists to deal nore severely with crinmnals in general - pressure
exerted both by the nedia and by a legislature strongly influenced by the nedia
and bent on increasing the penalties provided for certain offences." (Brasov

court of appeal, Law Reports and Commentaries, 1995.)

142. As regards the exception concerning the ineligibility of a judge to try a
case on the grounds that he had already tried another case concerning the sane
accused person, the court of appeal found in its decision that the situation in
guestion was such as to affect the inpartiality of the judgenent. "The judge
presiding over the court exercising primary jurisdiction expressed his opinion
as to the guilt of the accused in that case, on the occasion of the trial of the
same accused person for a related of fence. Consequently, he becane ineligible to
try the case pursuant to article 47 of the Code of Crimnal Procedure. The
deci si on pronounced is annulled and quashed and the case sent for retrial before
the sanme court with a different conposition." (Constanta court of appeal,
Deci si on No. 33/1993.)

143. Article 260 of the Code of G vil Procedure provides for the possibility of
deferring the pronouncenent of a decision when the court is unable to pronounce
i medi ately. The deci sion nust be pronounced publicly, by the same judges who
participated in the previous hearings. If the decision pronouncenment of which
has been deferred is pronounced and signed by judges other than those who

di scussed the substance of the case, it is unlawful. A decision pronounced by a
court of appeal that has overl ooked the unl awful ness of the initial decision is
likewise null. (Supreme Court of Justice, Cvil Division, Decision

No. 745/ 1994).

Par agraph 2

144. There are no new statutory regul ations affecting the application of the
provi sions of paragraph 2 of article 14. (This is also true as regards the
application of the provisions of paragraphs 3, 4 and 6 of article 14.) The

| egislative framework regulating this area was described in the third periodic
report (CCPR/ C/58/Add.15). The present report will therefore confine itself to
of fering a few coments concerning judicial practice

145. A deci sion whereby the court exercising primry jurisdiction has endorsed
the presentation of the facts given in the subm ssions and convicted the accused
wi t hout due grounds, thereby infringing the presunption of innocence to which he
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is entitled until proved guilty, is unlawful. "Certainty of the accused' s guilt
nmust be clearly and unanbi guously founded on the evidence. Yet, in the exanple
cited, the court of first instance took account only of the confused and
uncertain statenents nade by the injured party, wthout also taking account of
the statenents nmade by the accused to the prosecutor and the court. The judicial
revi ew body proceeded in the sane nanner when it delivered a decision on the
application for remedy w thout analysing all the itens of evidence.
Consequently, follow ng the application, both decisions were quashed."
(Constanta court of appeal, Judgerment in Penal Proceedings No. 386/1994.)

146. Pre-trial detention - another commentary enphasi zes - "cannot deprive the
person in question of the benefit of presunption of innocence". That presunption
nmust be respected by the judge when he is required to deliver a decision on the
conpl ai nt | odged by the person charged or conmitted for trial against the pre-
trial detention neasure, and he nust confine hinself exclusively to the
conditions provided by law, w thout naking any assessnment of the guilt of the
accused, concerning which he will pronounce only when the case is decided on the
nerits. Likew se, when he rules on a request for extension of pre-trial
detention, the judge must pronounce a "well -founded" decision, taking account of
t he danger that the rel ease of the person arrested and the continuation of the
crimnal prosecution and trial while he is at large night pose to the public,
with strict recognition of "the presunption of innocence and the exceptiona
nature of the pre-trial detention neasure" (Brasov court of appeal, Law Reports

and Comment aries, 1995).
Par agr aph 3(a)

147. The provisions of donestic legislation requiring that the person arrested
be inforned pronptly and in detail in a | anguage whi ch he understands of the
nature and cause of the charge against himare conplied with in Ronani a.

Judi cial practice contains no reference to appeals and applications for remnmedy
requesting the annul ment of a decision considered unlawful or ill-founded on the
grounds that the accused has not been informed, in a | anguage he understands, of
the reasons for his arrest.

Par agr aph 3(b)

148. Under article 6 of the Code of Criminal Procedure the right to a defence
is guaranteed for the person charged or conmitted for trial fromthe outset of
the crimnal proceedings. The judicial organs are obliged to ensure the presence
of the | awer chosen or officially assigned fromthe nonment of the interrogation
of the accused at the time of his pre-trial arrest, as well as the possibility
for the person arrested to comunicate with his |awer and to have adequate tine
for the preparation of his defence.

149. "Interrogation of the accused at the time of his arrest w thout his being
assisted by a |l awer constitutes grounds for absolute nullity, even if
subsequently the court assigned hima | awer who assisted himat the tinme of the
submi ssions by the prosecution in the crimnal proceedings. Consequently, the
court to which the subm ssions were addressed should, instead of proceeding with
the trial, refer the case back to the prosecutor with a viewto re-initiating
crimnal proceedings in conpliance with the statutory provisions relating to
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guarantees of the right to a defence.
Di vi sion, Decision No. 394/1993.)

(Supreme Court of Justice, Crimna

Par agr aph 3(c)

150. The first condition that nust be fulfilled in order to secure the right of
everyone to be tried wthout undue delay is continuity of the prosecution
process and acconplishrment by the prosecutor of all the necessary steps to
gather the itens of evidence, with a viewto establishing the file and
formul ati ng the submissions. The only possibility of jurisdictional supervision
whereby the judge can elimnate undue delay in this first stage of the crimna
proceedings relates to the application of the statutory provisions concerning
the extension of pre-trial detention. After the first detention measure decided
on by the prosecutor has been inposed, for a period of 30 days, only the court
may decide to extend it, at the request of the prosecutor and only for periods
each of which may not exceed 30 days. In order properly to assess the
justification for reiterated requests by the prosecutor for the extension of the
detention, the judge nust take account of the mininmum conditions provided for by
law, but also of the conplexity of the crinminal proceedings, of any adverse
effects of the acts commtted by the accused on the activity of the econonic
entity, etc. (Constanta court of appeal, Decisions Nos. 183/1994 and 216/ 1994.)

151. |If, after repeated extensions, the prosecutor should request a further
30-day extension, and if at that stage the court considers that a further

15 days woul d provide sufficient time in which to conplete the crinina

proceedi ngs, a further request for extension of the detention after the expiry
of the 15-day period is not permssible. The prosecutor is deened to have had
the opportunity to appeal against the prelimnary order whereby the court
granted his application for an extension, but granted it for a period of 15 days
only. The decision by the prosecutor not to appeal against that decision is
interpreted as an acceptance of the reasons cited in the prelimnary order
declaring a 15-day extension of pre-trial detention to be sufficient.
Consequently, the court rejected the further request for extension submtted by
t he prosecutor on the expiry of the 15-day period. H s appeal against the
court's prelimnary order was also rejected (Court of Appeal, Judgenent in Pena
Proceedi ngs No. 239/1994).

Par agr aph 3(d)

152. Judicial practice, particularly that of the courts of appeal, bears
witness to the concern to nonitor nodalities for application of the provisions
of the Covenant concerning guarantees of the right of the accused to be tried in
his presence, and of the right to an effective defence. If, however, the accused
fails to informthe court of a change of domicile and the court continues to
address the summons to the previous domicile, that procedure is in ful
conpliance with the rules relating to the summons and in no way infringes the
right of the accused to be tried in his presence (lasi court of appeal,

Judgenent in Penal Proceedings No. 67/1994).

153. Wien considering the situation of an accused person who, after
pronouncerent of the judgenent, had been called up for mlitary service, the
court of appeal ought to have issued a sunmons to himin his mlitary unit. By



CCPR/ C/ 95/ Add. 7
page 35

failing to do so, it violated the right of the accused to be present when his
appeal was heard. As a soldier, he also had the right to have counsel assigned
to himif it was inpossible for himto have one of his own choosing and if he
bel onged to one of the categories of persons for whomthe | aw provi des for
mandat ory | egal assi stance. The decision being null absolutely, the application
for renedy was adnitted and the case sent back to the court in order for the
appeal to be retried (lasi court of appeal, Judgenent in Penal Proceedings

No. 29/1994).

154. Purely formal observance of the right to a defence has also resulted in

t he quashi ng of the decisions pronounced by courts that have infringed that
fundamental right of the individual. "Wen allow ng the prosecutor's request to
extend the pre-trial detention of those accused, the court, instead of taking

t he necessary neasures to informtheir |awers, assigned them another defence
counsel . Fornmally, the requirenent of the | aw was respected; but in practice,
the right of those accused to an effective defence was not respected. Assignhed
counsel was appointed only on the day of the trial, was not famliar with the
case, and in consequence fornul ated concl usions unfavourable to the interests of
t hose accused." The violation of the right of those accused to a defence led to
the quashing of the prelimnary order to extend the pre-trial detention, and to
the referral of the case back to the court for retrial (Constanta court of
appeal , Judgement in Penal Proceedi ngs No. 83/1994).

155. In another case, the court found that, as regards the obligation of the
judicial organ to provide | egal assistance, the statutory provisions nmake no

di stinction between an accused person charged and an accused person comitted
for trial, nor between the 5-day and 30-day periods of detention provided for in
the former and latter cases respectively. The fact that the accused's statenent
bore an annotation to the effect that he had "been informed of his right to a
defence, but that he will exercise it during the proceedi ngs, does not satisfy
the requirements to guarantee the conditions for the exercise of the respective
right. In the absence of a |lawer of his own choosing, the judicial organ was
obliged by law to assign himlegal assistance.” (Constanta court of appeal,
Judgenent in Penal Proceedings No. 153/1994.)

156. In another hearing of an application for remedy, it was found that the
statement nmade by an accused person under arrest during the crimnal proceedings
had been signed "per pro. |egal assistance" by a | awer not appointed for that
pur pose and who, furthermore, had not been present at the bar on that day. The
court of appeal considered that "the presence of a person (exercising the

prof ession of |awer) at the exam nation of the accused, who was neither counse
of his own choosing nor assigned to himby the court, is tantanount to the
absence of a defence counsel." The application was adnitted and the court's
prelimnary order quashed. In addition, the accused' s conplaint was admtted,
the detention neasure annulled and the accused rel eased (lasi court of appeal,
Judgenent in Penal Proceedings No. 13/1993).

157. The presence of the accused and of his defence counsel is obligatory at

all stages of the trial: at first instance, on appeal and on application for
remedy. When the accused is convicted of an offence punishable by law w th

i mprisonnment for a period of nore than two years, the court of appeal is obliged
to assign hima lawer if there is no | awer of his own choosing. Judgement of
the appeal w thout provision of |egal assistance for the accused has led to the
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guashi ng of the court's decision as null absolutely (Brasov court of appeal
Judgenent in Penal Proceedings No. 51/1995).

Par agraph 3(e)

158. Ensuring a fair regine with regard to the taking of evidence in genera

and to the exam nation of prosecution and defence witnesses in particular has
proved a thorny problemin the specific case of the committal of the accused for
trial for accepting or soliciting bribes, having been caught in the act in an
operation organized with the assistance of an individual who was both the person
reporting the of fence and al so the person offering the bribe.

159. As bribery, too, is an act provided for and puni shabl e under the Pena
Code, the usual practice before 1990 was to adnmit the statenments nade by the
person offering the bribe, who thus becanme a witness instead of an of fender.
Such a prosecution wi tness, who had collaborated with the prosecution
authorities in setting up the operation to catch the offender in the act of
taking a bribe, was in a privileged position not only vis-a-vis the accused but
al so vis-a-vis the defence w tnesses.

160. After the restoration of democracy in Romania, there was a change in
judges' attitude with regard to exoneration of persons who had pl anted banknotes
marked by the police in order to catch the offender in the act of taking a

bri be. "The act of inducing a person to offer an official noney or other gifts
solicited by himto performan act falling within his duties [...] is equivalent
to persuadi ng that person to commit the offence of bribery in order to obtain
evidence relating to the offence of accepting bribes. Such an action contravenes
the express provisions of article 68 of the Code of Crimninal Procedure, which
prohi bits any coercive neasure performed with a view to obtaining evidence,

i ncluding that of inducing a person to conmit a criminal act. [...] Regardless
of the aimsought, the State authority nmay not deterni ne or approve such a
situation. A criminal prosecution body is not authorized to secure inmpunity for
any person who has committed an of fence under criminal |aw, such authorization
falling exclusively within the powers of the legislature." (Brasov court of
appeal , Judgenent in Penal Proceedings No. 12/1995.)

Par agraph 3(f)

161. Under the provisions of article 128 of the Code of Criminal Procedure, the
right to have the assistance of an interpreter is ensured in judicial practice
when one of the parties or another person taking part in the trial does not
understand or speak Romani an, whether he is a citizen of another State or a
Rormani an citizen belonging to a national minority. The interpreter is also
required to present the contents of docunents drafted in a | anguage other than
Romani an. Throughout the proceedings the parties may be assisted by an
interpreter of their own choosing. Under the terns of the Constitution, in
crimnal proceedings the right to an interpreter is ensured free of charge.

Par agr aph 3(g)

162. Wien they cone before the court, accused persons often retract statements
nmade previously to the crimnal prosecution bodies. Before the introduction of
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the mandatory requirement to interrogate the accused in the presence of his
lawyer fromthe outset of the proceedings (an obligation introduced into the
Code of Criminal Procedure by Act No. 32/1990), cases undoubtedly arose of
accused persons being subjected to threats or even violence, so as to induce
themto confess guilt. The obligation to interrogate the accused in the presence
of a lawer has elimnated this risk of coercion; and, even if such coercion
were to take place, a jurist is in any case bound by his professional code of
conduct to protest in the nane of the |aw and on behalf of his client.

163. Called upon to deliver a decision on the application for renedy |odged by
several accused persons convicted of rape, the court considered their

al l egations that during the crininal proceedings they had been forced into an
adm ssion of guilt. It found that throughout the proceedi ngs the accused had
repeat edl y acknowl edged committing the acts, in statements nmade to the
prosecution in the presence of counsel of their own choosing. Mreover, before
the court of primary jurisdiction and also during the appeal, they had shown

t hensel ves to be incapabl e of producing credible arguments to refute the

evi dence of their guilt. Consequently, the application by the accused was
rejected (Constanta court of appeal, Judgenent in Penal Proceedings

No. 131/1994).

Par agraph 4

164. In the light of the General Conments of the Human Rights Conmittee
(CCPR/ C/ 21/ Rev. 1), the present report will provide additional information
regarding the situation of minors in crimnal proceedings. The extent of the
crimnal responsibility of mnors is defined by the Romani an Penal Code as
fol | ows:

(a) i mMmunity of minors under 14 years of age fromcrimna
responsi bility;

(b) establ i shnent of 16 as the age at which criminal responsibility
begi ns;

(c) m nors aged between 14 and 16 are crininally responsible only if it
is proved that they have committed the act with due discernment (art. 99).

165. The sanctions applicable to crimnally responsible nminors are of two
types: educative neasures (adnonition, probation, committal to a rehabilitation
centre or a nedico-educational institution, as appropriate); and penalties
(fines, inprisonnent).

166. The sanctions are deternined in the Iight of the degree of danger posed to
society by the act cormitted, the minor's physical state, the stage of

intell ectual and noral devel opment he has attained, and his general conduct.
Account will also be taken of the circunmstances in which he has been brought up
and of any other circunstance of relevance to his character (art. 100 (1)). A
penalty is inposed only if the court considers that an educative neasure woul d
not constitute a sufficient corrective neasure (art. 100 (2)). Likew se, the
mnor is comritted to a rehabilitation centre only if the court cones to the
concl usi on that any other measure would be inadequate (art. 104). "The court's
obligation is to establish, in each individual case, what woul d be the nost
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appropriate sanction for the purposes of best neeting the need to rehabilitate
the mnor." (Constanta court of appeal, Judgenent in Penal Proceedi ngs
No. 50/1993.)

167. The system of sanctions applicable to mnors has changed over the years.
For exanpl e, under the provisions of a decree of 1977 which renmained in force
until 1992, only educative nmeasures could be applied to mnors. The

i ntroduction, by Act No. 104/1992, of custodial penalties as an alternative
sanction for minors led judicial practice to adopt wong decisions, with prison
sentences applied (under the systemin force on the date of the sentence) in
violation of the principle of application of the nore favourable law, a
principle set forth in article 13 of the Penal Code. The courts of appea

decided that by virtue of that principle, the nore favourable law for the mnors
concerned was the one that had been in force when the offence was conmitted,

that is, the law providing only for educative neasures. Thus, decisions to

i npose sentences of inprisonnent for acts conmitted before 19 December 1992 were
annul l ed, with the courts of appeal ordering the mnors to be committed to
rehabilitation centres (lasi court of appeal, Judgenment in Penal Proceedings

No. 48/1994; Constanta court of appeal, Judgenment in Penal Proceedings

No. 137/1993).

168. During the crimnal proceedings, all the general provisions under

article 14 of the Covenant are applied to nminors, together with sone specia
provisions set forth in chapter Il of the Code of Criminal Procedure, entitled
"Procedure to be followed in cases involving juvenile of fenders". These specia
provisions are intended to create an adequate system of protection, taking
account of the age of the minor and the social benefit to be derived fromhis
undergoi ng rehabilitation

169. During the interrogation or exam nation of an accused m nor under 16 years
of age, the crimnal prosecution body, whenever it deens it necessary, summons
the officer of the guardi anship authority, parents, guardian, curator or any

ot her person entrusted with | ooking after the minor or supervising himto appear
before the court. Wile summoning the aforenenti oned persons to appear renains
at the discretion of the prosecution authority during the exam nation or the
confrontati on of w tnesses, where submission of the criminal prosecution
material is concerned the |law provides for a mandatory sunmons (art. 481).

170. Cases involving accused mnors are tried by judges appointed by the

M ni ster of Justice. They remain enpowered to try mnors and to ensure
application of the procedural provisions for them even if in the mean tine the
accused has attained 18 years of age (art. 483). The trial takes place in the
mnor's presence. In addition to the parties, the court also summons the

guardi anshi p authority, the parents, and, as applicable, the guardian, curator
and ot her persons whose presence it deens necessary, to appear before it. A

t hose summoned to appear have the right and the obligation to subnmit explanatory
statenments, and may make requests and proposals concerning the neasures to be
adopted (art. 484).

171. The session at which the act committed by a minor is tried is held
separately fromthe other sessions, and in camera. Only the persons sunmoned to
appear (pursuant to article 484), the parties' |lawers and any ot her persons
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whose presence has been authorized by the court are permitted to attend. In
cases where the accused is between 14 and 16 years of age, the court may, after
hearing him order himto be renoved fromthe courtroomif it is considered that
t he exam nation of w tnesses and the discussions might affect him adversely
(art. 485).

172. Under the provisions of the Code of Criminal Procedure, |egal assistance
for the minor is obligatory throughout the crimnal proceedings, regardl ess of
whet her he is investigated and tried while under arrest or while still at
liberty (art. 171). If the minor does not have a | awyer of his own choosing, the
judicial authority is obliged to assign one to him Violation of these nandatory
rul es constitutes grounds for annul ment of the court judgenent pronounced in the
case. The absence of the accused m nor when judgenent is passed al so constitutes
grounds for annul nent of the judgenment, even if he had been present at the

previ ous session and had replied when exam ned (Suprenme Court of Justi ce,
Criminal Division, Decision No. 861/1994).

Par agraph 5

173. As regards the right of everyone found guilty and convicted to have "his
conviction and sentence [...] reviewed by a higher tribunal”, the Conmittee's
recomendations call for further comment. The present Romani an Penal Code,
adopted in 1968, draws no distinction between serious and mi nor offences, so
that the regul ations concerning the right to appeal to a higher court against a
judicial decision are applicable to all offences. Under Act No. 45/1993

nodi fyi ng and suppl enmenting the Code of Criminal Procedure, there are currently
two ordi nary remedi es, nanely, appeal and application for renedy.

174. Article 361 of the Code provides a limtative list of some exceptions to
t he general rule whereby decisions of primary jurisdiction nmay be contested on
appeal , whereas deci si ons pronounced on appeal may be contested on application
for renedy. These decisions, which nay not be appeal ed agai nst, nay al so be
reviewed by a higher body (art. 385%).

175. Those exceptions were determned by reference to two criteria:

(a) first, offences in respect of which crimnal proceedings are
initiated only following a conplaint | odged by the injured party, where
conciliation of the parties elimnates crimnal liability (striking,
uni ntentional violation of the person, threats, intentional defamation,

i nsulting behaviour, thefts between spouses or relatives, nisappropriation,
etc.); that is, lesser offences for which the |egislature deenmed the existence
of a single dispute procedure, nanely, application to a higher court for
renedy, to be sufficient;

(b) secondly, offences so serious and conplex that at the outset prinmary
jurisdiction over themwas assigned to the higher courts (such as the courts of
appeal and the Mlitary Court of Appeal, or the Criminal and MIlitary Divisions
of the Suprene Court of Justice), whose decisions nmay be directly chall enged on
application for remedy. (In these cases, conpetence to deliver a decision lies
with the Criminal or Mlitary Divisions and the united divisions of the Suprene
Court of Justice respectively.)



CCPR/ C/ 95/ Add. 7
page 40

176. For certain reasons set forth in the Code of Criminal Procedure, the
appel l ant has the possibility of availing hinself of special renmedi es against
final judgements in penal proceedings, nanely, application to set aside

(art. 386), and application for judicial review of the facts (art. 394).

177. Al though the special renmedy of annul nent proceedings (art. 409) cannot be
exercised directly by the person convicted, it should be pointed out that he may
draft a statement of case addressed to the Procurator-Ceneral or the Mnister of
Justice, requesting himto bring annul nent proceedings. This procedure is
frequently used, and a substantial proportion of actions by the Procurator-
Ceneral to seize the Suprenme Court of Justice of annul nent proceedi ngs are based
on statements of case filed by persons on whom final sentence has been passed.

178. It should al so be pointed out that the Code distinguishes two categories
of circunstances in which there is legal provision for the bringing of annul nent
proceedi ngs, one expressly concerning situations in which the annul nent
proceedi ngs may be brought "only in favour of the person convicted", the other
referring to cases in which the bringing of the annul nent proceedi ngs "affects
the situation of all the parties to the proceedi ngs". However, with regard to
the latter category, nost cases relate to situations (such as an act that is not
a crimnal offence; expiry of the statute of limtations for the penalty; the

exi stence of a reason for exenption fromcrinmnal liability; force of res
judi cata; pardon; error of fact; illegality of the decision by the judges

exercising primary jurisdiction) which, once proved, may | ead to no outcone
ot her than decisions in favour of the person unjustly convicted.

179. Practice consistently respects the fundanental principle of judicial
remedi es whereby the situation of the person convicted cannot be rendered worse
as a result of the hearing of his own appeal. Called upon to deliver a decision
on the application for renedy | odged by a former nanager of a comercial entity
convi cted of fraudul ent managenent, the court of appeal found that the
classification of the act at |law was incorrect, as the act in question exhibited
all the characteristics of enbezzlenent of funds. But in view of the fact that
the Penal Code provides for a heavier sentence for the latter offence, the court
of appeal did not change the classification at | aw (established by the court of
first instance and confirmed by the departnmental court, on appeal), on the
grounds that the prosecution service had not filed an application and that the
application filed by the person convicted could not be used agai nst her
(Ploiesti court of appeal, Judgenment in Penal Proceedings No. 421/1994).

Par agr aph 6

180. Any person convicted by a final decision has the right to conpensation by
the State for the damage sustained, if a newtrial of the case reaches the fina
deci sion that the person did not commit the act of which he was accused or that
the act did not take place. An exception to this rule is the case of a person
who during the crimnal proceedings or the trial has, intentionally or through
serious fault, hindered or tried to hinder the establishnent of the truth (Code
of Criminal Procedure, art. 504).

181. Practice seeks to ensure full conpensation for the damage sustai ned by the
person unjustly convicted. In order to ensure that the injured party is
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conpensated in full, the amount of the conpensation nust be established at the
time of delivery of the decision in the criminal indemification action by

i ncreasing the value of the nmaterial conpensation to take account of inflation
(Supreme Court of Justice, Cvil Division, Decision No. 1095/1994).

182. A fair assessnment of the conpensation requested by the victimof a
judicial error nust also take account of all the income of which the person
arrested and convi cted was deprived during his detention, that is, the basic
wage and suppl ement for the full duration of the work and all other suppl enents
payable up to the tinme of the final decision on the dispute, as well as
financial conpensation for any holidays not taken. Account is also taken of

| egal costs and of costs of subsistence incurred in prison, substantiating
docunent ati on concerning which is placed in the file by the conplainant. As for
requests by the representative of the State that the costs incurred by the State
in respect of the conplainant's subsistence in the place of detention should be
deducted fromthe conpensation thus cal cul ated, the Suprene Court of Justice
found that there is no legal basis to justify the return of benefits that are
not inmputable to the recipient and that were directly determned by his unlawfu
arrest and detention (Supreme Court of Justice, Civil Division, Decision

No. 10/ 1993).

183. Wth regard to the scope of application of the provisions of article 504
of the Code of Criminal Procedure, sonme bodies have considered that the
expression "the act has not taken place" would have a broader scope than the
simlar expression in article 10 of the Code of Criminal Procedure, which

provi des, anmong ot her causes that prevent the initiation or continuation of the
crimnal proceedings, for the situation in which "the act is not an offence in
crimnal law'. Consequently, the Brasov court of appeal considered in this case
that an act that has taken place and is lawful froma pragnmatic standpoint,

whi ch does not fall within the scope of crimnal |aw but which, through a
judicial error, has led to the conviction of a person, nay be invoked after the
retrial and acquittal of that person, with a view to obtaining the conpensation
provi ded for under article 504. "G ven that the text of that article defines in
general terns the hypothetical situations in which conpensation is adm ssible
and nakes no reference to the provisions of article 10 of the Code of Crinina
Procedure, its content nust be determ ned independently, without reference to a
text to which the regulations do not allude. Fromthis perspective, one nay
accept that the legal hypothesis of the act not having taken place (art. 504)
includes in its scope of application, at least partially, cases in which the act
is not an offence in crimnal law [...] Alogical interpretation of the text
makes such a conclusion inevitable, given that a narrow interpretation of this
provision nmight lead to the absurd affirmation that the exercise of a
fundamental right, which resulted at a given point in tinme in an unjust

convi ction, would exclude the right to conpensation sinply because the [|awf ul]
act has taken place." (Brasov court of appeal, Judgenent in Penal Proceedings
No. 2/ A of 3 March 1994.) The judgenent was published in the 1995 Law Reports
with the followi ng note: "The judgenent was quashed by the Suprene Court of
Justice, which found the conpensation neasure inadmissible in a case where the
person had been acquitted under article 10, because ‘the act is not an offence
incrimnal law ." Gving its own grounds for the inclusion of the annulled
judgenent in the Law Reports, the Brasov court of appeal considers it "feasible
and potentially of value to continue the discussion on this subject”. In the
view of the author of the present report, the inclusion therein of this case and



CCPR/ CJ 95/ Add. 7
page 42

of the interesting cormmentary to which it gave rise is justified by the need to
respond to the concerns expressed by the Human Rights Conmittee regarding the
efforts being made by Romani an nagi strates to ensure citizens a fair trial in
accordance with the requirenents of article 14 of the Covenant.

Par agraph 7

184. The previous report (CCPR/ C/ 58/ Add.15, para. 110) described the provisions
of domestic | aw enbodying the principle of force of res judicata. Judicia
practice considers that force of res judicata exists even if the act on which
final judgenent has been passed has received another classification at law for
no one may be hel d responsible nore than once for the sanme act. Wien in his
appeal the accused person who has been convicted invokes the deci sion of another
court whereby, after the first conviction (agai nst which he is appealing), he
has been tried for and convicted of the sane act, the exception of force of res
judicata will be invoked in the second trial when the appeal is judged (Ploiesti
court of appeal, Judgenent in Penal Proceedi ngs No. 260/1994).

Article 15

185. In practice, the nost frequent cases of application of the nore favourable
[ aw i n penal proceedings have arisen since the entry into force of Act

No. 104/1992. In the case of juvenile offenders tried for acts commtted prior
to the entry into force of that law, the principle of the applicability of the
nore favourable law has led to the inposition of sanctions taking the form of
educati ve neasures, even if in the nean tinme the mnors have attained the age of
majority, that is, 18 years of age (Constanta court of appeal, Judgenents in
Penal Proceedi ngs Nos. 134 and 137/1993). The information provided in

par agraph 167 (concerning article 14) is also relevant to the application of the
principle of the nmore favourable |aw

186. Primacy of the nmore favourable law is also respected in the case of
suspensi on of execution of the penalty, a situation for which Act No. 104/1992
made prior and full making good of the damage a universal condition (whereas the
previous |law had |laid down that condition only in the case of damage to public
property). Wen the act was committed prior to the entry into force of the new
Act, the courts have ordered the suspension of execution of the custodial
penalty, even if the damage to individuals' property had not been fully made
good by the date of the judicial decision (Brasov court of appeal, Judgenent in
Penal Proceedi ngs No. 33/1995).

Article 16
187. There have been no new devel opnents at |legislative level or in judicia
practice since the subnission of the information provided in the third periodic
report (CCPR/ CJ58/Add.15, paras. 112-113) concerning the right of everyone to
recognition as a person before the | aw

Article 17

188. The legislative framework concerning application of the provisions of
article 17 of the Covenant was described in paragraphs 114 to 117 of the third
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periodic report of Romania (CCPR/ C/58/Add. 15). By virtue of the right of every

i ndividual to the protection of the |aw agai nst arbitrary or unlawfu
interference with his home, judicial practice considers that there is a
concurrence of offences where an accused person committed for trial for theft
has entered the hone of the injured party and there is no relationship of famly
or friendship, or any other relationship between them indicative of the injured
party's consent to be visited in his hone. "Even if the violation of the home
was perpetrated in order to commit a theft, the unauthorized entry into the
injured party's honme without his consent retains its autonony as an of f ence,
resulting in the perpetrator's conviction for both offences.” (Ploiesti court of
appeal , Judgenent in Penal Proceedi ngs No. 368/1994).

189. One of the undesirable side-effects of the exercise of the rights of
freedom of expression, and, especially, freedomof the press, is the increase in
t he nunber of proceedi ngs brought for the offence of intentional defamation. The
fact that in recent years the courts have obliged the perpetrators of

i ntentional defamation to pay considerable suns in non-naterial danmages,
together with the initiative by some newspapers to nake public the judicia

deci sions convicting journalist colleagues fromother newspapers, |eads one to
hope that in future respect for the honour and reputation of all individuals
wi Il become the normtypifying the proper expression of opinions, wthout
recourse to insults and intentional defamation

Article 18

190. The previous report (CCPR/ C/ 58/ Add.15) described the constitutiona
provi si ons guaranteei ng freedom of thought, conscience and religion, as well as
i ndependence of the churches vis-a-vis the State, in its paragraphs 118 to 127

191. Because of the hostile and arrogant attitude of the authorities towards
reli gi ous denom nati ons under the Communi st regine, in recent years judicial
practice has been confronted with the question whether it would still be
possi bl e to annul donations to the State made under duress by heads and nenbers
of various denoni nations; or whether, on the contrary, their right of action
shoul d be regarded as extingui shed once nore than three years have el apsed since
the signing of the deed of gift.

192. In one case of this type, having found that the deed of gift of a piece of
l and and a buil ding belonging to the Adventi st Church had been pronpted by
physical and mental intimdation of the head of that Church and of certain of
its nenbers, the court came to the conclusion that violence constitutes not only
a defect of consent such as to |ead to the annul nent of the donation, but also a
reason for suspension of the course of the prescription. "Thus, the nonment at

whi ch the viol ence ceased to take place, by reference to which one may pinpoint
the start of the term of prescription, nust be considered in relation to the end
of the totalitarian Comruni st regi me, which, throughout its existence, occupied
a position of force vis-a-vis the religious denom nations, rendering it

i nconcei vabl e that a court action could be brought invoking as grounds for

annul ment the violence exerted by the authorities in order to obtain by coercion
what were alleged to be donations to the State." Consequently, the application
for annul nent of the donation was adnitted on the grounds of defect of consent
(Ploiesti court of appeal, G vil Judgerment No. 1604/1994).
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Article 19

193. The information provided in the previous report (CCPR 58/ Add. 15,

paras. 128-135) needs to be supplenented, in view of the fact that judicial
practice in sentencing the perpetrators of certain crimnal acts has pronpted
lively comment in the press regarding the linmtation of the exercise of freedom
of expression with a view to ensuring respect of the rights and reputations of
others, as provided in article 19, paragraph 3, of the Covenant. The authors of
the defamatory statenments published in various newspapers and peri odi cal s
rejected the accusation of intentional defamation, basing thenselves on the
permissibility of ridiculing attitudes and individuals by the nmeans
characteristic of panphlets and satirical journals. The injured parties, and

al so a nunber of readers, protested, finding those attenpts at justification
forced and unreasonabl e.

194. A so controversial was the legislative initiative intended to nodify and
suppl enent some articles of the Penal Code concerning insults and intentiona
defamation (arts. 205 and 206). After |engthy debate in Parlianent the proposa
to i ntroduce new subparagraphs into those articles, providing for nore severe
penalties for insulting or intentionally defam ng persons in the press, was
rejected.

195. The draft | aw nodifying the Penal Code and Code of Criminal Procedure al so
envi saged ot her regul ati ons concerning the need to defend the respect due to the
authorities. To that end, it established increased penalties for offences

agai nst the public authorities (article 238 of the Penal Code) and of fences

agai nst persons holding official positions (ibid. art. 239). The draft al so

envi saged i ncluding a new subparagraph i nmposi ng nore severe penalties for
insulting a public official by nmeans of abuse, intentional defamation or threats
made public through the press, audiovisual or other nedia or at public neetings.

196. Wth regard to the possibility of subordinating exercise of the right of
everyone to receive information and ideas of all kinds to certain restrictions
necessary for the protection of national security and public order, nentioned in
article 19, paragraph 3(b), the same draft |aw pronpted controversy, because of
t he amendnent tabled by the Senate proposing the introduction into the Pena

Code of a new article 168! sanctioning "the communication or dissem nation, by
any nmeans, of news, information, false information or forged docunents, if the
act is such as to harmthe security of the State or Romania's internationa

rel ations".

197. The proposals to introduce into the Penal Code the offence of "public

def amati on, by any neans, of the Ronmnian State and nation" (art. 236%, together
with a new subparagraph to article 236 sanctioning "the act of flying the flag,
di spl ayi ng other national enblens, or of publicly singing the national anthem of
another State, in situations other than those provided for by |law', provoked
protests fromrepresentatives of the Denocratic Union of Magyars of Romania and
of the civic organizations. Finally, after |engthy debates and severa
redraftings of the text, adopted by both chanbers of Parlianment, the draft |aw
as a whole was rejected by Parlianent. Consequently, many ot her anendnments to

t he Penal Code and the Code of Criminal Procedure, including the proposed
anmendnment concerning article 200 (1) (under which sexual relations between
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persons of the same sex would be a crimnal offence only if they are "committed
in public or lead to public scandal "), have renai ned pendi ng.

Article 20
Paragraph 1
198. In the light of the recommendations and conments of the Human Ri ghts

Conmittee, mention should be nmade of the fact that "propaganda for war", a
crimnal offence under the Romani an Penal Code, is regarded as one of the nost
serious offences, being included in Title XI - "Crines agai nst peace and

hurmani ty" (together with genocide and i nhuman treatnent). It is punishable by 5
to 15 years' inprisonnment, deprivation of certain rights and partia
confiscation of property (Penal Code, art. 356).

Par agraph 2

199. The previous report referred to the constitutional provisions prohibiting
incitement to national, racial or religious hatred. The Penal Code punishes with
six nmonths' to five years' inprisonnent "nationalist-chauvinist propaganda,
incitement to racial or national hatred" (art. 317). "Propaganda of a fasci st
nature dissem nated publicly by any neans what soever shall constitute an offence
puni shabl e by 5 to 15 years' inprisonnent and deprivation of certain rights.”
(art. 166.)

Article 21

200. Act No. 60/1991, the Public Assenblies (Organization and Conduct) Act,
regul ates in detail the conditions necessary to organi ze neetings,
denonstrations, functions, parades and any ot her form of assenbly. The principa
condition is that any public assenbly nust be conducted in a peaceful nanner
and w t hout any kind of weapon.

201. The Act provides that public assenblies to be held in public squares, on
t he public highways and in other open spaces may be organi zed only after a
witten notification has been deposited with the local admnistration, three
days prior to the event, specifying the nanme of the organizing group, the

pur pose, date, place, starting time and duration of the event, the arrangements
for access and di spersal, the estinmated nunber of participants, the persons
entrusted with the task of organi zing the event and taking responsibility for
it, and the services the organizers are requesting the local authorities and

| ocal police to provide. Were justified, the local authorities may, with the
organi zers' consent, alter some details of the prelimnary notification

202. There is no compul sory requirement to give notification of public
assenblies of a cultural, artistic, sporting, religious or cormenorative nature;
events occasioned by official visits; and assenblies held inside the
headquarters of or premises belonging to public or private corporations. If the
organi zers have information or indications suggesting that disorderly acts or

vi ol ent denonstrations are likely to take place, they are obliged to subnit a
timely request for specialist assistance fromthe local authorities and police.
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203. Pursuant to Act No. 60/1991, the peaceful and civilized character of
public assenblies involves ensuring the protection of the participants and the
surroundi ngs; respect for traffic on public highways (except where an
application to use the public highways has been approved); respect for the
functioning of public and private cultural, educational and health institutions;
and neasures to ensure that assenblies do not degenerate into disturbances such
as to inperil public order, the safety of persons, physical integrity, life and
private or public property.

204. |If they have information indicating that the holding of an assenbly of

whi ch notification has been given nmight lead to a violation of the aforesaid
provisions, or if public works are scheduled to be carried out on the date, at
the place or on the hi ghways envi saged by the organi zers of the assenbly, the
local authorities may prohibit the holding of the assenbly. The decision nust be
conmuni cated in witing to the organizers, with an explanatory statenent, no
nore than 48 hours after the submission of the witten notification.

205. The local authorities and local police are obliged to guarantee the
necessary conditions for the snooth running of any public assenbly that has
previously been notified and approved. In cases where public assenblies cease to
be peaceful and civilized, the police and gendarnerie units are required to
intervene to halt denonstrations that disturb public order and that m ght pose a
threat to the lives and physical integrity of citizens and of the forces of
public order, or are likely to lead to the destruction of buildings and ot her

property.

206. Only the Prefect, the nmayor or their substitutes nmay take a decision to
allow the police to intervene in force, at the request of the chief of the |oca
police force or his delegate appointed to ensure that the denonstration takes
place in an orderly manner. Equi prent available to the forces of order nmay be
used only after the participants have been signalled, by means of a warning
sound or light, to disperse. The forces of order are required to allow a certain
time - determ ned by the nunber of participants and the di spersal routes
available - to elapse, so as to enable the participants to disperse. No warning
and chal l enge are necessary if the forces of order are directly subjected to
violence or if they are in i mediate danger. In case of absolute necessity, when
the use of firearms by the forces of order is essential, they nmust first give
one | ast warning, using anplified sound and a flashing red light. Use of the
nmeans of restraint will cease as soon as the participants have been di spersed
and public order restored.

Article 22

207. The legislative franework regulating the right of all persons to freedom
of association, including the right to formtrade unions for the protection of
their interests, was described in the previous report (CCPR/ C/58/Add. 15,

paras. 141-144). Trade unions play an active role in negotiating collective

| abour agreenents in Romania, in accordance with the statutory provisions on the
matter (Act No.13/1991, the Collective Labour Agreenents Act); as well as in
resol ving coll ective | abour disputes (pursuant to Act No. 15/1991).
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208. The experience accunulated in the six years since the recognition of the
right of persons to formpolitical parties has led to the need for a | aw on
political parties, to provide an appropriate framework for the snooth
functioning of the principle of political pluralism representativeness of the
political parties participating in elections, and statutory conditions for the
financing of the parties' activities. This draft lawis on Parlianment's agenda
and is expected to be put to the vote around the end of the first quarter of
1996.

Article 23

209. The third periodic report (CCPR/ C/58/Add. 15, paras. 145-153) gave
extensive details of the provisions of the Constitution and of the Family Code
regulating the right of the famly to protection by the State and society, the
right of men and wonmen to narry and found a fanmily by free consent, as well as
guarantees of equality of rights and responsibilities of spouses as to marri age,
during nmarriage and at its dissolution

210. In the light of the General Conments adopted by the Human Rights Conmittee
i n Septenber and Novenber 1989 (CCPR/ C/21/Rev.1/Add.1 and 2), the present report
offers the follow ng additional information

(a) the marri ageabl e age of 18 for nmen and 16 for wonen, established in
donestic law, reflects the future spouses' capacity freely and fully to express
their consent to the marriage, and their capacity to exercise fully the other
ri ghts guaranteed by the Covenant, such as freedom of thought, conscience and
religion;

(b) the Constitution recognizes the right of the spouses to nmarry in a
religious cerenony, subject solely to its being held after the civil marriage.
In practice, the religious cerenony usually takes place on the same day as or a
few days after the civil marriage, unless the spouses prefer to delay it |onger

(c) wth abortion and contraception pernmitted and total freedom of the
spouses to decide on the nunmber of children they wish to have, the State's
famly planning policy is ainmed solely at encouragi ng the spouses to have
children, through health and religi ous educati on neasures, periodic publication
of denographic indicators (which have shown a narked fall in the birth rate in
recent years), and financial support to fanilies with children (State benefits,
al | owances and other fornms of assistance);

(d) there are no statutory restrictions on spouses living together
setting up a shared hone or residence, or reunification of famlies separated in
the period of the Communi st dictatorship when, for political, econom c and other
reasons, one spouse may have left the country or the parents may have settl ed
abroad, |eaving the children in Romani a;

(e) as regards the acquisition or loss of citizenship through marri age,
there is no de jure or de facto discrimnation based on sex, the decision being
taken jointly by both spouses;

(f) equal ity between the spouses is at the basis of the statutory
provi sions concerning their right to decide on any nmatter relating to famly
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life, the establishnment of a hone, managenment of househol d tasks, education of
the children, administration of property; and also, in a situation of de facto
separation or divorce, when a decision is taken on which spouse is to have
custody of the children, the maintenance due to the children, visiting rights,
etc. Any discrimnation based on sex is inadnmissible, and practice confirnms this
constitutional principle. Wienever the probl ens discussed concern the child, the
guiding principle is his or her best interests.

211. In divorce proceedi ngs, when it is decided which of the spouses is to have
custody of the children, the court nmust not take each spouse's materia

circunst ances and the accomuodati on each can offer as its sole criterion. "The
interests of the minor also require that account be taken of the conduct of the
parents towards the child in the period before and after their separation, the
degree of attachnment and concern they have shown, the age of the child and its
enotional links with each of its parents, as well as - if there is nore than one
child - the need for themto remain together. In such cases, separation of the
children at a crucial stage in their devel opnent is an extrene neasure,
justifiable only if neither parent individually can provide the materia
resources that woul d enable the children to be brought up together." (Ploiesti
court of appeal, Gvil Judgenent No. 1505/1994.)

212. Article 43 of the Family Code establishes the right of the divorced parent
who does not have custody of the child to maintain a personal relationship with
the child, and to be involved in his devel opnment, education and vocati ona
training. Gven that the text of the Code does not provide for, but at the sane
time does not rule out, the right of the grandparents to visit their

grandchil dren, the courts allow such nmeasures pursuant to article 94 of the

Fam |y Code, which provides that the grandparents too are obliged to | ook after
a grandchild who is a minor, if the mother is dead. "The arrangenents for

mai ntaining links with the minor, whereby the mnor is brought to the
grandparents' honme twice a nonth at the weekend, [...] recognize the enotiona

i nks between them offer the child the joy of regaining a famly circle, and
avoid the negative influence that the right of the grandparents to visit the
child at the hone of the father - whose relations with his former parents-in-I|aw
are tense - mght have on the child." (Ploiesti court of appeal, Judgenent

No. 2008/ 1994.)

213. The equality of the parents vis-a-vis the children is also reflected in
the equality of the maternal and paternal grandparents. In one case, a girl

m nor whose nother was dead, finding herself in the home of her paterna
grandparents follow ng her father's departure abroad, was subsequently assigned
the maternal grandparents as her guardians. As the naternal grandparents refused
to allow the paternal grandparents to naintain a personal relationship with

t hei r granddaughter, the paternal grandparents brought a court action. "The
decision to adnmit the action, delivered by the court exercising origina
jurisdiction and confirmed by the court of appeal, is lawful. In the
circunstances that obtain - when the sole surviving parent has left the country
- the minor needs the care and affection of maternal and paternal grandparents
alike. To separate the mnor fromeither would be contrary to her best
interests.” (Suprene Court of Justice, Gvil Division, Decision No. 321/1994.)
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214. The elimnation of any discrimnation between the spouses requires that,

in any court proceedings between them they should have equal possibilities with
regard to the subm ssion and production of evidence. "The fact that, during the
hearing of the divorce proceedings, the respondent declared that he consented to
the dissolution of the marriage, cannot constitute a justification for the
failure of the court exercising original jurisdiction to hear the w tnesses
produced by hinmself in this case." (Brasov court of appeal, Decision

No. 693/1994.)

Article 24

215. Practice, whether in the area of legislative, adm nistrative or judicia
neasures, shows that, in the spirit of the Hunan Rights Conmittee's
reconmendati ons, the expression "w thout any discrimnation" in the first
paragraph of article 24 of the Covenant is interpreted in the nmeani ng defined by
the International Convention on the Elimnation of AIl Fornms of Racia

Di scrimnation (referring to any distinction, exclusion, restriction or

pref erence based on race, colour, descent, or national or ethnic origin), as
wel |l as by the other provisions of international human rights texts prohibiting
any distinction, exclusion, restriction or preference based on sex, |anguage,
religion, opinion, property, birth or any other situation such as to conproni se
the full and equal exercise of fundanmental rights and freedons.

216. A decree-law of 1990 regul ated the conpensati on due to persons who had
been persecuted under the Comuni st regi me because of their political and
religious opinions or their ethnic or social origin. That category al so included
persons who, for the reasons enunerated, were obliged to |l eave their locality or
their domicile and to settle in other, generally isolated, localities and in
precari ous circunstances (conpul sory donmicile). A few of the departnental
conmittees enpowered to deci de what persons are entitled to conpensation refused
to take into consideration applications by persons who were minors on the date
of the enforced displacenment. Judicial review, and above all the decisions of
the Suprene Court of Justice, invalidated those decisions, on the grounds that
the repressive policies applied to the parents were also such as to result in
material and noral effects detrinental to the children, who, under the
provisions of the Fam |y Code, have their donmicile at the parents' donicile
during the period of their mnority. "To exclude fromthe benefits of that
conpensatory | aw those who, being nmnors at the tinme, suffered along with their
parents, would constitute a discrimnatory nmeasure not intended by the

| egi slature." (Suprene Court of Justice, Civil Division, Decision

No. 2028/1993.)

217. Anot her socio-legal problemw th which the courts have had to deal when
establishing the injury sustai ned concerns mnors who have been victinms of rape.
It was considered that the prerequisite for fair conpensation of the victimis

t he existence of a causal relationship between the offence committed and the

i mediate or longer-termdifficulties the minor will encounter in her efforts to
becone reintegrated in normal social life and to overcone the social handicap
caused by the rape. In assessing the handi cap, account was taken of the victins
age, her famly's material circunstances, and her social background, including
the traditions prevailing in the community in which she lives (determning, for

i nstance, the inportance attached to a bride's virginity).
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218. In order to reduce the social and nmoral harminflicted, which was
exacerbated by the fact that the offender's trial had nmade the victims identity
conmon know edge, the court awarded her noral damages such as to secure her a

| evel of educational and cultural attainnent higher than that normally
encountered in the community in question. An appeal by the prosecutor in
connection with the noral danages was rejected (Brasov court of appeal,
Judgenent in Penal Proceedings No. 449/1994).

219. In accordance with the General Comments fornulated by the Cormttee
(CCPR/ C/ 21/ Rev. 1), this report will describe the neasures initiated by the State
with a viewto securing full application of the provisions contained in the

i nternational conventions concerning the rights of the child to which Romania is
a party.

220. On 4 Decenber 1995 Governnent Decision No. 972 adopted the Nationa
Programe of Action for the Child, a franmework docunment establishing the
priority areas and general orientation of action to inprove children's lives.
The task of coordinating and securing the application by responsible agents of
t he neasures taken in support of children falls to the National Committee for
the Protection of the Child, an intermnisterial body set up in 1993 to draft
the Government's strategy in this area

221. The National Programme of Action for the Child covers the follow ng areas:

l. Ensuring the rights of the child, by: (a) inplenentation of the
recomendati ons of the United Nations Comrmittee on the Rights of the Child
(eval uation of the inpact of the econonic transition on children and adoption of
appropriate protection neasures; according absolute priority to actions
initiated for the protection of children in the process of establishing budget
al | ocations; consolidation of the role of the National Conmmittee for the
Protection of the Child in nmonitoring respect for the rights of the child in
Romani a; pronotion of research into child abuse, including abuse within the
fam ly, and preparation of effective means for rapid intervention; further
training of staff working with children; inprovenment of the |egislative
framewor k concerni ng adoption so as to avoid possible harmto the best interests
of the child; inprovenment of the systemof administration of justice for mnors
and training of specialized staff; continuation of the active policy of non-
discrimination in matters of protection of the child, with special reference to
children of persons belonging to nminorities and, especially, Romany children, so
as to stinulate their participation in social life and reduce the social inpact
of existing prejudices, etc.); (b) nonitoring, by the National Conmittee for the
Protection of the Child, of respect for the rights of the child, in cooperation
with other authorities of the central and | ocal public administration, with
nongover nmental structures, and with the Centre for Human Rights and ot her
i nternational bodies.

. Ensuring the health of the child: inplenentation of the Mnistry of
Heal th programe to reduce maternal and infant nortality; devel opnent of the
nati onal network of nedical services for famly planning and reproductive
heal t h; continuation of the national programes for inmunization of infants and
chi l dren agai nst comuni cabl e di seases, including hepatitis B; review of the
system of nedical care for children
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. Evol uti on and devel opnent of the child: initiation of nutritiona
programes for children and fanmilies in difficulties; diversification of food

products for children; establishnent, at national |evel, of guidelines for a

bal anced and diversified diet for pregnant wonen and for children; correction of
i nadequate diet so as to elimnate iodine and iron deficiencies; periodic

exam nation of children's and adol escents' state of health.

I V. Education of the child: introduction of nmeasures to inprove pre-
school, primary and secondary education, adaptati on of school curricula so as to
permt the study, understanding and application of the provisions of the
Convention on the Rights of the Child; introduction of new subjects in schools
- religious studies, civic culture, and education in noral and civic issues - to
neet the requirenments of a denocratic and pluralist society and the need to
integrate children in social life; devel opment of education for children with
speci al needs, etc.

V. Protection of the family, the ideal environment for the child's
devel opnent .

A/ Children in difficulties: (a) guaranteeing the right of children
without a famly - orphans, abandoned or negl ected children and those at risk in
their owmn famlies - to be brought up in another family or in a simlar
environnent, wthout distinction on account of age, illness, disability or the
school they attend; (b) supporting children with deficiencies; (c)
rehabilitati ng mal adj usted children, including street children, through
programmes to identify them and place themin behavioural rehabilitation and
nmedi co- educati onal centres, with involvenent of |ocal authorities and NGOs in
t he managenent of the problens associated with street children, etc.

VI1. Juvenile delinquents: |egal protection of juvenile delinquents and
prevention of delinquency (social rehabilitation, training of judges
specializing in cases involving mnors; creation of special detention and re-
education centres for juvenile offenders, etc.

VIII. Role of womren in society and inprovenent of children's living
condi tions.

I X. The framework of laws and regul ati ons concerning children: the
central and | ocal public authorities are called upon to devel op and enunerate

areas for action, using budgetary and extrabudgetary resources, as well as aid
in the formof technical and financial assistance provided by UN CEF, the
European Union and the United States Agency for International Devel opnent
(USAID). Every two years the National Conmittee for the Protection of the Child
wi Il organi ze nmeetings (national conferences) to evaluate respect for the rights
of the child.

Article 25

222. The previous report (CCPR/ C/ 58/ Add.15, paras. 170-177) described the | ega
framewor k whereby every Romanian citizen is enabled to exercise, w thout any of
the distinctions nentioned in article 2 of the Covenant and wi t hout unreasonabl e
restrictions, the right to take part in public life, to vote and to be el ected,
and to have access, on general terns of equality, to public service. After the
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subm ssion of that report, local elections were held in spring 1992, foll owed by
parliamentary and presidential elections in the autum of the sanme year

223. Following the | ocal elections a considerable nunber of persons bel ongi ng
to national minorities were elected to the local adnministrative structures, as
mayors, deputy mayors and councillors of the comrunes, towns and runicipalities
(3,307 Magyars, 205 CGernmans, 152 Wkrainians, 111 Serbs, 106 Romany/ G psies

100 Russo-Li povans, 67 Slovaks and Czechs, 60 Turks, etc.). In the elections for
the Senate and the Chanber of Deputies, the Denocratic Union of Magyars in
Ronani a obtained 7.46 per cent of the votes cast for the Chanber of Deputies and
27 menber's nmandates, and 7.59 per cent of the votes cast for the Senate and

12 Senator's nandates. Thirteen other organizati ons of persons belonging to
national mnorities obtained a parlianmentary representation, benefiting fromthe
provisions of article 59 of the Constitution whereby "organizations of citizens
bel onging to national nminorities, which fail to obtain the nunber of votes
needed for representation in Parlianment, have the right to one seat each in the
Chanber of Deputies under the terns of the electoral |aw"

224, Wth regard to the right of every citizen to take part in the conduct of
public affairs, directly or through freely chosen representatives, some of the
cases of judicial practice that have been cited in this report concern mayors
suspended fromtheir duties who have had recourse to the courts in order to
obtain the annul ment of suspension orders issued by the Prefects as
representatives of the CGovernment in the departnments. Under article 46 of the
Local Administration Act, the Prefect may order the suspension of the mayor for
the duration of a judicial investigation. Wien in a given case it has not been
proved that, prior to his suspension, the prosecution services were already

i nvestigating an offence allegedly committed by the mayor, it is not sufficient
to invoke article 46 of the aforesaid Act. "The requirenment to cite reasons for
t he suspension not only serves an informative function for the person agai nst
whom t he nmeasure is directed, but nust also constitute a guarantee that no
nmeasures will be taken against himsuch as to jeopardize the security of the
function acquired" [through elections]. (Suprene Court of Justice,

Admi nistrative Litigation Division, Decision No. 30/1994.)

225. The removal of the mayor fromhis elected office calls into question not
only his own right as a citizen to take part directly in the conduct of public
affairs, but also the right of the citizens who have elected himto exercise
such participation. Consequently, Act No. 69/1991 provides that a mayor may be
di smi ssed only in exceptional circunstances for which there is express provision
in law, when his decisions contravene the general interests of the State,
constitute an infringement of the legal order, or intentionally conprom se the
interests of the comune or town.

226. Called upon to deliver a decision on the application for renedy brought by
a di sm ssed mayor agai nst the decision by the court of appeal to dismss his
appeal , the Suprene Court of Justice found that decision had been founded
exclusively on the affirmations of the Prefect, and that no attenpt had been
made to establish whether they were well-founded. In view al so of the fact that
the former mayor "had consistently denied, orally and in witing, committing the
of fences attributed to him the court exercising primary jurisdiction was under
an obligation to use every available | egal nmeans, including recourse to experts
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if appropriate, to establish the truth and to prevent any possible error in the
correct determination of the facts." For that reason the application was
adnmtted and the decision of the court of appeal quashed (Suprenme Court of
Justice, Administrative Litigation Division, Decision No. 179/1994). It should
here be nentioned that, at the time when this report was being drafted, the
Rormani an Parlianment was preparing to consider a draft text formul ated by the
Governnent nodi fying the Act in question.

227. The right to vote and to be elected is anong the rights whose exercise my
be suspended for a linted period, by the court decision convicting the accused,
under the ternms set forth in the Penal Code. The Code defines deprivation of
certain rights as an additional penalty that may be applied only if the

princi pal penalty pronounced on the accused exceeds two years' inprisonnent and
the court finds that, having regard to the nature and seriousness of the

of fence, the circunstances in which the act was conmitted and the personal data
concerni ng the person convicted, an additional penalty is necessary (art. 65).
The sane conditions apply with regard to disqualification fromthe right to hold
public office for a specified period (as well as for the other interdictions
listed in article 64 of the Penal Code, on additional penalties).

228. I n accordance with the requirenents of article 25 of the Covenant, which
allows for the possibility of restricting exercise of the right to vote, to be
el ected and to have access to public service, but only within reasonable limts,
violation of the conditions set forth in the Penal Code constitutes grounds for
guashi ng the conviction. For that reason the Suprene Court of Justice has
ordered the suppression of the additional penalty when, through a
msinterpretation of article 65 of the Penal Code, the courts have established a
link between the two-year mininmumduration of the sentence and the limtations
on the principal penalty for a particular offence established in the Penal Code,
instead of referring to the principal penalty actually inposed on the accused
(Supreme Court of Justice, Criminal Division, Decision No. 169/1994).

229. In the case of |ess serious offences, for which the Penal Code does not
expressly provide for deprivation of certain rights in addition to the principa
penalty, the court has the possibility of pronouncing the additional penalty,

but only where there are circunstances such as to lead to a reasonabl e fear that
if he retained the enjoynent of certain rights the of fender might abuse them

t hereby undernmining political life or violating the rights of others, or that he
m ght commit another offence. |If, when pronouncing a judicial decision to inpose
the additional penalty of deprivation of certain rights for an offence not thus
regulated in the Penal Code, the court has failed to cite reasons for its

deci sion, that decision is unlawful (Ploiesti court of appeal, Judgenment in
Penal Proceedi ngs No. 201/1994).

Article 26

230. The General Comments of the Human Rights Conmittee concerning the contents
of periodic reports (CCPR/ C/ 21/ Rev. 1/ Add. 1) stressed the rel ationship between
the provisions of article 2, paragraph 1 (which requires that each State party
respect and ensure to "all individuals within its territory and subject to its
jurisdiction the rights recognized in the present Covenant, wi thout distinction
of any kind, such as race, colour, sex, |language, religion, political or other
opi nion, national or social origin, property, birth or other status") and the
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provisions of article 26 (which require the State party's law to "prohi bit any
di scrimnation and guarantee to all persons equal and effective protection

agai nst discrimnation on any ground such as race, colour, sex, |anguage,
religion, political or other opinion, national or social origin, property, birth
or other status"). Consequently, the information provided in the present report
concerning application of article 2, paragraph 1, of the Covenant al so reflects
application of the principle of equality of all persons before the lawin
accordance with the provisions of article 26 of the Covenant. The report has

al so described the legislative and admi nistrative neasures taken to benefit
certain groups within society: organizations of persons belonging to nationa
mnorities (who are represented in Parlianment, even if they do not succeed in
obt ai ni ng the necessary nunber of votes); wonen (through recent pronotions to
posts of State Secretary); disabled people, abandoned m nors (through socia
protecti on nmeasures), etc.

231. Mention has al so been nade of the statutory provisions adopted in order to
guarantee certain specific rights to persons who were persecuted under the
Conmuni st regi me because of their political and religious beliefs or their
soci al origin; and exanpl es have been given of adninistrative and judicial
neasures taken to ensure proper application of those statutory provisions. The
same prescriptive act (Decree-Law No. 118/ 1990) al so provided for measures to
conpensat e persons who had been held prisoner in the territory of the forner
Sovi et Uni on.

232. Anong those requesting conpensati on were inhabitants of northern

Transyl vani a, whi ch was annexed by Hungary in 1940 under the termnms of the second
Vi enna Award and whose inhabitants were conpelled to enlist in the Hungarian
arnmy. Some of the conmittees set up to secure application of Decree-Law

No. 118/1990 consi dered that those persons should receive such conpensation from
Hungary, which in 1992 adopted a similar | aw under which citizens of other
countries not domiciled in Hungary al so benefited. The view of those committees
was shared by sone Ronanian courts

233. Called upon to deliver a decision on the appeal |odged agai nst one such
judicial decision, the Brasov court of appeal found that "the purpose of the
nmention made, in Decree-Law No. 118/1990, of the date 23 August 1994 and of the
arm stice agreenent, was to delinmt the period within which the rights provided
for therein are guaranteed, not to restrict the circle of persons benefiting
therefrom on grounds of their ethnic origin or the citizenship they held at the
ti me when they were taken prisoner”. The |egislature established a universa
provision applicable to all persons who were Ronmani an citizens on the date of
formulation of the request and fulfilling the conditions [aid down by the
aforesaid Decree-Law. "A proliferation, through interpretation, of the nunber of
cases to which the Decree-Law does not apply, contravenes the strictly
jurisdictional conmpetence specific to the courts.” Consequently, the decision
was quashed and the appeal admtted (Brasov court of appeal, Cvil Decision

No. 758/ 1994).

Article 27

234. According to prelinmnary data fromthe 1992 census, the ethnic structure
of Romania's population is as follows: 89.3 per cent Romani ans and 10.7 per cent
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persons belonging to various national minorities (Hungarians, 7.1 per cent;
G psies, 1.8 per cent; Germans, 0.5 per cent; Ukrainians, 0.3 per cent; Russo-
Li povans, 0.2 per cent; Turks and Tatars, 0.2 per cent, etc.).

235. The provisions of the Romani an Constitution and of other relevant acts
setting forth the rights of persons belonging to national minorities were
described in the third periodic report of Romania (CCPR/ C/ 58/ Add. 15, paras. 181-
191). The present report will provide additional information concerning
institutional devel opnents that have taken place, together wth updated

i nformati on regardi ng guarantees of the right of persons belonging to nationa
mnorities to enjoy their own culture, to profess and practise their own
religion, or to use their own | anguage.

236. |In order to ensure the broadest possible framework for participation by
such persons in public life, and, in particular, in the fornulation of neasures
to deal with their own specific problens, Government Decision No. 137/1993

est abl i shed the Council of National Mnorities, a consultative body of the
Ronmani an Gover nnent bringing together representatives of organizations of
citizens belonging to minorities and a nunber of State bodies (the Mnistries of
Foreign Affairs, Justice, Finance, Labour and Social Protection, Public Wrks
and Pl anning, and Youth and Sport, the State Secretariat for Religious

Denoni nati ons, and the Covernment Departnent for Local Public Administration).
The Council's powers cover prescriptive, adnministrative and financial aspects of
the rights of persons belonging to national nminorities to retain, devel op and
express their ethnic, cultural, linguistic and religious identity, as provided
for in the Romani an Constitution and current |egislation, and in the
international treaties and conventions to which Ronania is a party. The Counci
establ i shes and maintains contacts with representatives of organizations of
citizens belonging to national minorities; makes proposals concerning the
preparation of draft [aws and governnent decisions in its sphere of conpetence;
submits to the Government or its Secretary-Ceneral, as appropriate, proposals
for the adoption of the adm nistrative measures it considers necessary to dea
with problens falling within its conpetence; naintains permanent links with the
| ocal authorities so as to identify and solve their specific problens;
establ i shes and devel ops contacts with the international governnental and non-
governnental organi zations and bodi es concerned with the rights of persons

bel onging to national mnorities; gives opinions on draft | aws and gover nnent
decisions affecting the rights of persons belonging to ninorities, etc.

237. The Council is made up of several working comrittees: the Conmmittee on
Educati on, Science and Youth; the Comrittee on Culture, Wrship and the Medi a;
the Conmittee on Legislation and Administration; the Conmittee on Social and
Econonic Affairs; the Comrmittee on Financial Matters, etc. It supports radio and
tel evision broadcasts in nminority |anguages and publications by organi zati ons of
citizens belonging to minorities. It allocates the annual State subsidies to the
organi zati ons of persons belonging to national minorities. One of the Council's
ongoi ng concerns since its creation in 1993 has been the preparation of a draft
law on the rights of persons belonging to national minorities. A draft text
prepared by representatives of 15 organi zati ons of persons bel onging to nationa
mnorities is currently on the Romani an Parlianment's agenda.
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238. Information concerning the participation of persons belonging to nationa
mnorities in Romanian public life is to be found in paragraph 224 of this
report, on application of the provisions of article 25 of the Covenant.

239. There have been no fundanmental changes regardi ng educati on di spensed in
mnority | anguages since the subm ssion of the third periodic report of Romani a.
One noteworthy innovation, however, has been the adoption by Parliament of the
Education Act, a piece of legislation of especial significance, drafted al ong

i nnovative lines with a view to ensuring the devel opnent of the Ronmani an
education systemon the basis of humanistic traditions and the val ues of
denocracy, so as to enable individuals to develop freely, fully and harnoni ously
and to becone independent and creative human beings. This Act provides that
"citizens of Ronmania have equal rights of access to all levels and forns of
education, w thout distinction on account of social and naterial status, sex,
race, nationality, or political or religious affiliation.” (art. 5, para. 1.)

240. Regarding teaching in minority |anguages, the Act reflects the rel evant
constitutional provisions, expressly guaranteeing "the right of persons

bel onging to national nminorities to learn their nother tongue and the right to
be taught in that |anguage" (art. 8, para. 2), and al so establishing a nandatory
requi renent to study and assinilate the Ronanian | anguage, as the officia

| anguage of the State (art. 8, para. 3).

241. The Act also provides for the introduction of religion as a conpul sory
subject in primary education, as an optional subject in |ower secondary
education, and as an extra subject in upper secondary education and vocationa
school s. The student, with the consent of the parent or |egally appointed
guardi an, chooses the religion and denoni nati on he or she wi shes to study. The
provi sions of the Education Act also deal with the organization, by the Mnistry
of Education at the request of the religious denom nations recogni zed by the
State, of specific denoni national education so as to neet their needs for
trained staff. The curricula are drawn up by the denom nati ons and approved by
the State Secretariat for Religious Denominations and the Mnistry of Education
Article 12 of the Act also provides that "the organi zati on and contents of the
teaching may not be structured on the basis of exclusive and discrimnatory
criteria of an ideological, political, religious or ethnic nature. Educationa
units and institutions created in response to religious or linguistic needs, in
whi ch the teaching reflects the choice of the parents or legally appointed
guardi ans of the students, shall not be regarded as bei ng based on excl usive and
discrimnatory criteria."

242. The organi zation of private education as an alternative or conplenent to
State education is also permtted and regul ated, provided that such education is
"based on non-discrimnatory principles, rejecting anti-denocratic, xenophobic,
chauvi nistic and racist ideas, views and attitudes."

243. Chapter X1 of the Education Act is entirely devoted to education

di spensed in the | anguages of persons belonging to national mnorities. Its nine
articles contain specific provisions on the conducting of that education: the
right to study and be taught in their nother tongue at all levels and in al
fornms of education, in conpliance with the conditions laid down in the Act; the
organi zation, in the light of |ocal needs, of educational groups, sections or
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units using the | anguages of persons belonging to national minorities - subject
to the continuing obligation to learn and teach the official |anguage

(art. 119); establishnent of specific arrangenents for teaching Ronmanian in
primary and [ ower and upper secondary schools in which acadenic subjects are
taught in mnority | anguages, as well as those subjects (i.e. Romanian history
and geography) the teaching of which in Romanian is conpul sory; introduction of
the study, as a separate subject in upper secondary schools, of the history and
traditions of national minorities, taught in the nother tongue (art. 20,

para. 4); the possibility for students fromnational ninorities who attend
educational units in which the teaching takes place in Romanian, to study, if
they so request, their nother tongue and its literature, together with the
history and traditions of their national minority (art. 12); the possibility for
persons fromnational mnorities to enrol on university medi cal courses taught
in their nmother tongue in existing State university nedical faculties, subject
to the obligation to learn the specialized term nology in Romanian as well as in
their nother tongue (art. 122, para. 2); the possibility of setting up, in State
uni versity education, on demand and as provided for in the Act, groups and
sections in which teaching is conducted in minority |anguages so as to train the
necessary staff in educational, cultural and artistic activities (art. 123);
condi ti ons governing the conducting of entrance and end-of-cycle exani nations in
the not her tongue (art. 124); proportional allocation of teaching staff from
national mnorities to the adm nistrative and deci si on-naki ng structures of
educational units and establishnents containing groups, classes or sections for
national mnorities, with due respect for the principle of professiona
conpetence (art. 126), etc.

244, During the 1994-1995 academi c year teaching in Hungarian was provi ded at
all levels: pre-school, primary, first- and second-cycle secondary, post-

baccal aureate and university. |In pre-university education, the network in which
teachi ng takes place in Hungarian consists of 2,395 educational establishments
and sections, or 8.4 per cent of Ronmania's entire school network (higher than
the figure of 7.1 per cent for Magyars as a percentage of Romani a's popul ation).

245. The network of establishnents and sections in which teaching is conducted
i n Hungarian accounts for 8.9 per cent of the total in pre-school education (or
1,127 establishnents and sections out of a current national total of 12,665);
7.6 per cent in primary education years one to four (or 471 establishnments and
sections out of a national total of 6,162); 8.6 per cent in first-cycle
secondary education (or 612 establishnments and sections out of a total of
1,276); and 4.0 per cent in vocational and post-baccal aureate education (53 out
of a total of 1,309). Eighteen fewer establishments and 38 fewer sections
conduct teaching in Hungarian than in the 1993-1994 acadeni c year, because
educational establishments with only a small nunber of pupils have been

amal gamated. It should be nmentioned that there are also 375 fewer school s

nati onw de.

246. In pre-university education, 207,763 children and students of Hungarian
origin study in Hungarian - 4.8 per cent of the total nunber of pupils attending
school . About 50, 000 children and students of Hungarian origin attend groups or
classes in which the teaching is in Romani an. Thus, the total nunber of
Hungarian pupils in pre-university education as a whole is about 258,000, or

6.0 per cent of the total national figure for pre-university students. At
university |l evel there are Hungarian-I|anguage teachi ng departnents at Babes-
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Bol yai University in Cuj-Napoca, at the University of Medicine and Pharmacy and
the Szentgyodrgi |stvan Acadeny of Art, both in Targu-Mires, and at Bucharest
Uni versity.

247. There are 1,330 directors and deputy directors of Hungarian origin on the
managerial staff of the 2,395 establishnments and sections in which teaching
takes place in Hungarian. Sinmilarly, the regional inspectors-general in the
departnments of Covasnha and Harghita and one of the deputy inspectors-general in
the departnents of Arad, Bihor and Mires are of Hungarian origin. Fifty-four

i nspectors of Hungarian nationality directly nonitor teaching conducted in
Hungari an.

248. There are 302 school establishnents and sections in which teaching is
conducted in German, attended by 20,949 children and students - 1,000 nore than
in the 1993-1994 academnic year. A substantial nunmber of students fromthe Gernman
mnority study in schools in which the teaching takes place in Ronmani an, and
they al so have the possibility of studying, on request, the German | anguage as a
subj ect in school (four hours per week for years one to four and three hours per
week for years five to twelve). The school network for teaching in the nationa
mnority |anguages al so includes establishnents, sections and study groups in
whi ch the students can be taught or learn in the | anguage of the Serbian,
Ukr ai ni an, Sl ovak, Czech, Bulgarian, Croatian, Turkish and Tatar, Russian,
Pol i sh, Arnenian, Geek and Italian mnorities.

249. In the framework of the State's efforts to secure fuller socia

i ntegration of persons belonging to the Ronmany/ G psy ninority, a schoo
programe has been started up to provide Romany/ G psy children with an
opportunity to learn the Romany | anguage. Study groups for the | anguage have
been set up in eight pre-university educational establishnments, and 302 pupils
have sel ected this option. Four hours a week are devoted to teaching Romany in
years one to four, and three a week in years five to twelve. In the town of
Caracal there is also a nursery school currently attended by 30 children from
that ethnic group.

250. For training teachers of the Romany | anguage, who can then be nore closely
i nvol ved in the education of Romany/ G psy children thereafter, special classes
for Romany | anguage and literature teachers have been set up in three teacher
training colleges in Bucharest, Bacdu and Targu-Mires, starting in the 1993-1994
academ c year. In the 1994-1995 acadenic year 55 such students attended these
teacher training colleges. Students on the programe include not only young
peopl e of G psy origin, but also Romani ans who have agreed to go on to work as
teachers in schools with a majority of Romany/ G psy pupils.

251. The Educational Publishing House has published a special textbook to
facilitate the teaching of Romany, and the Mnistry of Education has prepared a
curriculumfor years one to four. An anthol ogy of Ronmany/Gpsy literary texts
(for years one to four) is due to appear during the 1995-1996 academic year. In
hi s educational process increased inportance is being attached to cooperation
bet ween the conpetent Ronani an authorities and NGOs working in the field of
Romany/ G psy education and culture. Research will continue with a viewto
identifying the nost appropriate nmeans of providing Romany/ G psy children with
an educati on.
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252. Wth regard to freedomto profess their own religion, persons belonging to
national mnorities benefit fromthe sane constitutional provisions as do al

ot her Romani an citizens. Article 6 of the Constitution provides that "the State
recogni zes and guarantees the right of persons belonging to national nminorities
to the preservation, devel opment and expression of their [...] religious
identity"; while article 29 defines the framework for the expression of freedom
of conscience and religion in Romania as foll ows:

"1. Freedom of thought, opinion and religion may not be restricted in
any way. No one may be conpelled to enbrace an opinion or religion
contrary to his own beliefs.

2. Freedom of conscience is guaranteed; it mnmust be exercised in a
spirit of tolerance and nutual respect.

3. Rel i gi ous denoni nations shall be free, and organized in accordance
with their own statutes, in conpliance with the | aw

4. In relations anmong denoni nati ons, any forns, neans, acts or
activities of religious ennity are prohibited.

5. Rel i gi ous denoni nati ons shall be independent of the State and shal
enjoy its support, inter alia through facilitation of religious
mnistration in the army, hospitals, prisons, hostels and orphanages.

6. Parents or legal tutors have the right to ensure, in accordance with
their own convictions, the education of mnors for whomthey are
responsible."

253. Article 32 of the Constitution establishes the freedom of religious
education, in the following terns: "The State shall ensure freedom of religious
education, in accordance with the specific requirenments of each denonination. In
State schools, religious education shall be organi zed and guaranteed by | aw. "
The State Secretariat for Religious Denom nations, a central institution set up
in 1992, supports all denoninations on an equal basis, contributes to the

devel opnent of religious education in theol ogical colleges, and acts as a

I iai son between the denom nations and central and | ocal public adm nistration
Through the Secretariat, the State contributes each nmonth to financing the wage
bill of the denoni nations and the costs of theol ogy courses, and all ocates funds
annually for the construction, restoration and preservation of places of worship
and articles of the cultural heritage in the care of the religious

denomi nati ons.

254. Persons belonging to national nminorities are anong the nmenbers of the
various religious denom nations recogni zed in Romani a, such as the Ronan

Cat holic Church, the Evangelical Church (Augsburg Confession), the Refornmed
Church, the Evangelical Church (Synodic-Presbyterian), the Unitarian Church, the
Armeni an Church, Judaism Islam and the Ukrainian and Serbi an O thodox

vi cari ates. These denomni nations are equal anong thensel ves and before the | aw
and the public authorities, without privileges and wi thout discrimnmnation. They
are free and autononous, and freely appoint their governing bodies and clergy

wi thout interference by the State. Clergy are trai ned by the denom nati ons' own
school s, faculties and colleges of theology, in the Iight of actual needs.
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Denomi nations are free to use the nother tongue of the congregation in their
wor shi p.

255. The denomi nations have received considerable State support for the
establi shnment of new educational units. At present they have 34 tertiary-I|eve
t heol ogy faculties and coll eges (conpared to four in 1989), 81 upper-secondary
| evel senminaries (conpared to 10 in 1989), and 30 post-secondary denoni hationa
school s of nedicine. The Roman Cat holic Church (whose nenbers cone fromthe
Magyar, Ronani an, Sl ovak and other conmunities), has seven hi gher education
establ i shnents, ten upper-secondary sem naries and four post-secondary medi ca
school s. The various Protestant denom nations (Magyars, Romani ans and
Ronmany/ G psi es) have four university establishnments, five upper-secondary

sem nari es and two post-secondary mnedi cal schools. The Bapti st denom nation
(Romani ans and Magyars) has two university institutes, five sem naries and two
post - secondary nedi cal schools; the Pentecostal denom nation (Romani ans,
Magyars, Romany/ G psies and Gernans) al so has a university institute, two upper-
secondary semni naries and one post-secondary mnedi cal school. The Sevent h-day
Adventi sts (Romani ans and Magyars) have a theol ogical institute, three

sem nari es and one speci alized post-secondary school. The Christian CGospel
denom nation has one institute and one specialized post-secondary school. The
Islamic faith (Turks and Tatars) has a theol ogi cal sem nary at Medgi di a.

256. The State provides substantial support for the cultural |ife of nationa
mnorities. It is involved in financing the activities of cultura
establ i shnents (theatres, arts groups, nuseuns, libraries, etc.), and in

publication of newspapers and books in mnority |anguages and production of
radi o and tel evision broadcasts in those | anguages. Conditions conducive to
closer international relations have al so been creat ed.

(a) Theatres: el even Hungari an-| anguage State theatres and departnents,
t hree Gernan-| anguage State theatres, one Yiddish theatre;

(b) Dozens of national and | ocal publications in Hungarian, Turkish,
German, Romany, Slovak and Czech, Serbian, Armenian, Bul garian, Ukrainian and
Russo-Li povan. Mdre than 20 publications in national ninority |anguages are
subsi di zed by the Council of National Mnorities;

(c) Radi o and television: daily broadcasts in Hungarian and Gerrman and
weekl y broadcasts in other |anguages on national radio, as well as weekly
broadcasts fromlocal stations; tw ce-weekly broadcasts in Hungarian and Gernan
and broadcasts for other national minorities (the progranme entitled
Convietuiri) on the national television channels, and broadcasts froml oca
tel evi si on studi os;

(d) Publ i cati on of books by the Kriterion publishing house, which
speci ali zes in books by authors fromnational nmnorities witten in their nother
tongue, and in translations of works witten in mnority |anguages, intended for
t he wi der Ronmani an publi c.

257. In recent years the CGovernment has devoted special attention to
initiatives and activities whose principal aimis the prevention of acts of
raci sm racial discrinmnation and xenophobia, so as to guarantee that young
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peopl e are educated in a spirit of openness and tol erance, secure broad

di ssem nation of the principles of denocracy and human rights, and pronote a
climate of dial ogue and tol erance anong the various sections of Romani an
soci ety, including persons belonging to ethnic, linguistic and religious
mnorities.

258. One dinension of the denpbcratic process has been reflected in the
preparation and initiation of an extensive programe of education in hunman
rights, addressed both to specialists and to the general public. Thus, every
faculty of I|aw includes human rights as a fundanental conponent of its training
of lawyers, mmgistrates and officials responsible for securing application of
laws. Human rights are al so taught at the Police Acadeny (which has university
status) and at the National School of Adm nistration; and are included in the
primary and secondary school curriculum in the formof courses in civic
educati on and human rights.

259. The need for action to ensure that human rights are w dely di ssem nated
and to consolidate the climate of tolerance in Romanian society led to the
creation, by Parlianent in 1991, of the Romani an Hunan Rights Institute, which
is a beneficiary of the Centre for Human Ri ghts programe of advisory services.
A nunber of activities - such as seninars, debates and publications - have been
organi zed with a view to pronoting respect for human rights and tol erance and

i ncreasi ng public awareness of issues relating to inplenentation of the
principles of human rights.

260. Romania also participates in international cooperative efforts to identify
the nost appropriate measures to conbat acts of racism racial discrimnation
and xenophobi a. After the launching, in Strasbourg in Decenber 1994, of the

Eur opean Yout h Canpai gn agai nst Raci sm Xenophobia, Anti-Semtism and
Intolerance - "All Different, Al Equal", scheduled to take place in 1995 and
1996 under the auspices of the Council of Europe, a Romani an National Foundation
to coordi nate the Youth Canpai gn agai nst Racism Anti-Senmtism Xenophobia and

I ntol erance (the RAXI Foundation) was set up, with the participation of

i nterested NGOs, youth organizations fromall the political parties and
government institutions with conpetence in the fight against racism anti-

sem tism xenophobia and discrimnination. The RAXI Foundati on has been very
active, organi zing |l ectures, synposiuns, semnars and round-tabl e conferences on
such highly topical subjects as "Wrkshops on Tol erance”, "Tol erance in
Political Life", and "Youth and the Canpai gn agai nst Racism Anti-Semtism
Xenophobi a and I ntol erance".

261. As part of the European Youth Canpaign, a "Tol erance, Truth and Hope Wek"
was held in Romania from9 to 16 July 1995 - an event which attracted about
2,000 young people from Romani a and abroad. The scale of the initiative and the
wi de publicity that surrounded it guaranteed its success as a vehicle for
pronoti ng denocratic val ues, dialogue and a spirit of tolerance.

262. Continuing cl ose cooperation between the Romani an Governnent and the
Counci| of Europe, UNESCO and the O fice for Denocratic Institutions and Human
Ri ghts of the Organization for Security and Cooperation in Europe (OSCE) has
resulted, inter alia, in the holding of an international sem nar on tol erance,
in Bucharest from23 to 26 May 1995, which provided a very open forum for
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di scussion of the inportance of pronoting tolerant attitudes in the world of
education, in the nmedia and anong | ocal authorities.



