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Observations by the State party on admissibility

1. In a submission dated 27 November 2013, the State party argues that the author’s
claims under articles 2 (1), 14 (1) and 26 of the Covenant are inadmissible ratione loci,
under article 1 of the Optional Protocol and article 2 (1) of the Covenant, to the extent that
they relate to alleged violations of the Covenant that occurred or may occur outside
Australia’s territory and jurisdiction. Foreign same-sex marriages are not recognized under
Australian law and, consequently, Australian law provides no mechanism to invalidate such
marriages. While Australia accepts that the author is in its jurisdiction, her claim requires
Australia to provide a remedy for an action that occurred outside its jurisdiction which has
no legal effect within Australia’s jurisdiction.

2. Additionally, or in the alternative, the State party submits that, as the author was
married in Canada, she should seek a divorce order in that country. The fact that she is not
entitled to access this order is a matter for her to pursue with the Canadian Government.

3. Additionally, or in the alternative, the State party submits that a number of the
author’s claims of alleged harm are inadmissible ratione loci, as they concern hypothetical
future consequences for her outside Australia’s territory and jurisdiction (see para. 2.9).
Australia is not liable for any acts outside its jurisdiction and has no influence over the
domestic laws of the United Kingdom of Great Britain and Northern Ireland or Canada.

4, The State party also submits that aspects of the author’s claims are inadmissible
under article 1 of the Optional Protocol as she has not demonstrated that she was a victim of
the alleged violations under the Covenant. A number of the claims relate to alleged
violations of the Covenant that have not actually occurred, and instead rely on conjecture
and speculation as to events in the future. In the absence of any actual interference with the

author’s rights, the Committee should rule these aspects of the communication inadmissible.

Also, the author appears to make a number of claims on behalf of her daughter, who is not
an author of the communication (see para. 5 below). For instance, she argues that
Australia’s divorce laws render the federal family courts unable to inquire into her child’s
care, welfare and development following the parents’ separation, and that discriminatory
laws reinforce a prejudicial environment which fosters harassment, abuse and violence
against lesbians and gay men. The author fails to specifically identify the victims of these
allegations or demonstrate how these claims are relevant to the complaint. The State party
therefore submits that this material is inadmissible under article 1 of the Optional Protocol.

Author’s comments on the State party’s observations on
admissibility

5. The author submitted comments on the State party’s observations on 17 February
2014. She indicates that she wishes to join her daughter as co-author of the communication,
highlighting the harm faced by the child as a result of the discrimination faced by the
mother. She claims that Australian divorce laws cannot be considered proportionate
because, if an objective aim of these laws is to promote the welfare of children, the
exclusion of some children from that protection for no reason other than the same-sex
nature of their parents’ marriage runs contrary to the stated objective.

6. Had access to the court-based divorce mechanism been available to the author, the
family courts would have been prevented by section 55A of the Family Law Act 1975 from
granting a divorce order to the author and her spouse unless it was satisfied that suitable
arrangements had been made for the future care of the child. Furthermore, the denial of
access to such mechanism has also prevented the author from harnessing procedural
mechanisms (such as the ability to subpoena information about the whereabouts of her
estranged spouse) which would have benefited the child. These mechanisms might have
assisted the author’s daughter in maintaining some form of relationship with her co-mother.
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They would also have improved the author’s prospects for seeking child support from her
estranged spouse, especially following law reforms in 2008 which opened the child-support
scheme to same-sex couples.

7. The fact that the same-sex marriage took place outside Australia is irrelevant, as the
matter complained of is the failure of the State party to provide a mechanism for divorce of
same-sex relationships. That mechanism is currently provided within the State party’s
jurisdiction to persons in the same position as the author whose marriages involve persons
of the opposite sex. Marital status is generally a portable and internationally recognized
status which is carried with a person wherever he or she goes. Accordingly, although a
divorce order may be granted domestically, it has international effect. To alter one’s marital
status necessitates access to a remedy for the dissolution of that marriage. Whether Canada
or the United Kingdom should provide the author with a remedy cannot divert attention
from the absence of a legitimate basis for Australia to withhold its own existing domestic
remedies from the author. Australia is responsible for the breach, as it occurs solely within
its territory and jurisdiction. Furthermore, regarding the State party’s argument that some of
the author’s claims are hypothetical, the author responds that she has experienced and
continues to experience harm domestically.

8. The author submits that there is nothing theoretical about her situation as the law
has been applied to her and has suffered tangible harm as a result. Marital status is a legal
and permanent state. The status itself is real, current and personal. It marks and defines her
identity in the way that the formal recognition of her name, sex or nationality might. That
Australia does not recognize her status as married does not affect the multiple nations
which now do or the way in which the author herself identifies. By denying the author the
mechanism to change her status Australia has denied her a degree of self-determination
over a marker of her personal identity. In analogous cases the Committee has
acknowledged, especially in relation to article 17 of the Covenant, that interference with a
person’s ability to self-determine markers of their identity, such as name, is a real and
tangible harm.

9. Australia’s refusal to allow the author to access a mechanism for finally resolving
and adjusting her marital status leaves her in a position of vulnerability and anxiety. She is
constantly forced to make declarations as to her marital status — for example, on
government forms, to employers, to service providers — which expose her to vulnerability,
humiliation and anxiety. In some cases, those declarations are reinforced by the risk of
criminal sanction for knowingly making false declarations. Thus, the author faces constant
dilemmas as, while in Australia she is not recognized as married, she is also neither
properly “single” nor “divorced”, and she remains married in those countries which
recognize her status. In the circumstances, the State party’s submission that she is not a
victim or has not suffered harm are untenable.

10.  The author’s submissions on the effect of discriminatory laws on lesbians and gay
men are directed towards the lack of any justification for the discrimination in Australia’s
divorce law. The State party has not disputed the fundamental tenet of this evidence,
namely that discriminatory laws foster prejudicial environments and have been shown to
contribute to negative mental effects among this population. The author, as a member of the
group which has been targeted by this legal discrimination, therefore also suffers from the
general harm perpetuated against lesbians and gay men from discriminatory laws.
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