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اللجنة المعنية بحقوق الإنسان
		البلاغ رقم 2005/2010[footnoteRef:1]* [1: __________
*	يُعمم المرفق الثاني باللغة التي قُدم بها فقط.] 

		آراء اعتمدتها اللجنة في دورتها 115 (١٩ تشرين الأول/أكتوبر - ٦ تشرين الثاني/نوفمبر ٢٠١٥)
المقدم من:	ديفيد هيكس (يمثله المحاميان تامارا سيمس           وبين سول)
الشخص المدعى أنه ضحية:	صاحب البلاغ
الدولة الطرف:		أستراليا
تاريخ تقديم البلاغ:‬	٢٠ أيلول/سبتمبر ٢٠١٠ (تاريخ الرسالة الأولى)‬‬‬‬
الوثائق المرجعية:‬		قرار المقرر الخاص المتخذ بموجب المادتين 92 و97 من النظام الداخلي، الذي أُحيل إلى الدولة الطرف في 18 تشرين الثاني/نوفمبر 2010          (لم يصدر في شكل وثيقة)‬
تاريخ اعتماد الآراء:‬	٥ تشرين الثاني/نوفمبر ٢٠١٥
الموضوع:		مسؤولية الدولة الطرف في تنفيذ حكم أجنبي
المسائل الموضوعية:‬	إنفاذ العقوبة بأثر رجعي، والتعذيب، والاحتجاز التعسفي، وظروف الاحتجاز، والمحاكمة غير العادلة، وعدم التمييز، والحق في الخصوصية

	المسائل الإجرائية:	الولاية القضائية للدولة الطرف، وعدم إثبات الادعاءات
	مواد العهد:‬ ‬	2 و7 و9 و10 و12 و14 و15 و17 و19 و22
	مواد البروتوكول الاختياري:	1 و2‬

المرفق الأول
		آراء اللجنة المعنية بحقوق الإنسان بموجب الفقرة 4 من المادة 5 من البرتوكول الاختياري الملحق بالعهد الدولي الخاص بالحقوق المدنية والسياسية (الدورة 115)
بشأن
		البلاغ رقم 2005/2010[footnoteRef:2]** [2: __________
**	شارك في دراسة هذا البلاغ أعضاء اللجنة التالية أسماؤهم: السيد عياض بن عاشور، والسيد لزهاري بوزيد، والسيد أحمد أمين فتح الله، والسيد أوليفييه دي فروفيل، والسيد يوجي إواساوا، والسيدة إيفانا يليتش، والسيد دونكان لاكي مهموزا، والسيد فوتيني بازاراتزيس، والسيد ماورو بوليتي، والسير نايجل رودلي، والسيد فيكتور مانويل رودريغيس - ريسيا، والسيد فابيان عمر سالفيولي، والسيد دهيروجلال سيتولسينغ، والسيدة آنيا زايبرت فور، والسيد يوفال شاني، والسيد كونستانتين فاردزيلاشفيلي، والسيدة مارغو فاتيرفال. 
		عملاً بالمادة 91 من النظام الداخلي للجنة، لم يشارك عضو اللجنة السيدة سارة كليفلاند في النظر في هذا البلاغ. 
		رأيان وقعهما عضوان في اللجنة يردان في تذييل هذه الآراء. ] 

المقدم من:			ديفيد هيكس (يمثله المحاميان تامارا سيمس           وبين سول)
الشخص المدعى أنه ضحية:	صاحب البلاغ
الدولة الطرف:			أستراليا
تاريخ تقديم البلاغ:‬		٢٠ أيلول/سبتمبر ٢٠١٠ (تاريخ الرسالة الأولى)‬‬‬‬
 	إن اللجنة المعنية بحقوق الإنسان، المنشأة بموجب المادة 28 من العهد الدولي الخاص بالحقوق المدنية والسياسية،‬ 
 	وقد اجتمعت في 5 تشرين الثاني/نوفمبر 2015،‬
 	وقد فرغت من النظر في البلاغ رقم 2005/2010 المقدم إليها من ديفيد هيكس، بموجب البروتوكول الاختياري الملحق بالعهد الدولي الخاص بالحقوق المدنية والسياسية،‬
	وقد أخذت في الاعتبار جميع المعلومات المكتوبة التي أتاحها لها صاحب البلاغ والدولة الطرف،
	تعتمد ما يلي:
		آراء بموجب الفقرة 4 من المادة 5 من البروتوكول الاختياري‬
1-1	صاحب البلاغ هو ديفيد هيكس، مواطن أسترالي مولود في 7 آب/أغسطس 1975.‬ وهو يدعي صاحب البلاغ أنه ضحية التمييز من جانب أستراليا بموجب المواد 2 و7 و9 و10 و12 و14 و15 و17 و19 و22 و26من العهد. وقد دخل البروتوكول الاختياري حيز النفاذ بالنسبة للدولة الطرف في 25 كانون الأول/ديسمبر 1991.
1-2	أُلقي القبض على صاحب البلاغ في أفغانستان في تشرين الثاني/نوفمبر 2001، وسُلِّم إلى الولايات المتحدة الأمريكية في حوالي 15 كانون الأول/ديسمبر 2001، واحتُجز في مرافق مختلفة، ثم نُقل لاحقاً إلى القاعدة البحرية التابعة للولايات المتحدة في خليج غوانتانامو، في كوبا، حيث ظل محتجزاً في الفترة من كانون الثاني/يناير 2002، إلى آذار/مارس 2007.                  وفي 31 آذار/مارس 2007، حكمت عليه اللجنة العسكرية بالسجن سبع سنوات. وفي أعقاب الترتيبات الثنائية لنقل السجناء بين الولايات المتحدة وأستراليا، وأُعيد صاحب البلاغ إلى أستراليا في 20 أيار/مايو 2007، حيث قضى سبعة أشهر من مدة عقوبته. وأُفرج عنه             في 29 كانون الأول/ديسمبر 2007. وقبل الإفراج عنه، أمرت محكمة الصلح الاتحادية في أستراليا بفرض مراقبة مؤقتة عليه. ويدعي صاحب البلاغ، في جملة ما يدّعيه، أنه بموجب هذا الترتيب، تكون أستراليا قد شاركت بصورة مباشرة في ما تعرض له من سجن وعقوبة بأثر رجعي عندما كان خاضعاً للولاية القضائية للولايات المتحدة، الأمر الذي انتهك حقوقه بموجب العهد. 
1-3	ويرد أدناه في المرفق الثاني من هذه الوثيقة سردٌ كامل للوقائع كما عرضها صاحب البلاغ، وادعاءاته بموجب العهد، وملاحظات الدولة الطرف بشأن المقبولية والأسس الموضوعية، وتعليقات صاحب البلاغ على ملاحظات الدولة الطرف.
		المسائل والإجراءات المعروضة على اللجنة
		النظر في المقبولية
2-1	قبل النظر في أي ادعاء يرد في بلاغ ما، يتعين على اللجنة، وفقاً للمادة 93 من نظامها الداخلي، أن تقرر ما إذا كان البلاغ مقبولاً أم لا بموجب البروتوكول الاختياري.‬
2-2	وتحيط اللجنة علماً، وفقاً لما تقتضيه الفقرة 2(أ) من المادة 5 من البروتوكول الاختياري، بأن المسألة نفسها ليست قيد النظر في إطار أي إجراء آخر من إجراءات التحقيق الدولي أو التسوية الدولية. وتحيط اللجنة علماً كذلك بأن صاحب البلاغ يدعي أنه استنفد سبل الانتصاف المحلية عن طريق اتخاذ إجراءات قضائية وغير قضائية. وفي غياب تعليقات من الدولة الطرف في هذا الصدد، ترى اللجنة أن لا شيء يمنعها من النظر في البلاغ بموجب  الفقرة 2(ب) من المادة 5 من البروتوكول الاختياري.
2-3	ويدعي صاحب البلاغ أنه منذ تسليمه إلى الولايات المتحدة الأمريكية التي احتجزته في أفغانستان في كانون الأول/ديسمبر 2001، وحتى نقلته إلى أستراليا في 20 أيار/             مايو 2007، انتُهكت حقوقه بموجب العهد، وأن معظم هذه الانتهاكات وقعت بينما كان محتجزاً في القاعدة البحرية التابعة للولايات المتحدة في خليج غوانتانامو. ومن المسلّم به، في هذا الخصوص، أنه خلال كل تلك السنوات كان صاحب البلاغ محتجزاً في إطار الولاية القضائية للولايات المتحدة، وأن عقوبته مردها المحاكمة التي أجرتها سلطات الولايات المتحدة.             ومن المسلّم به أيضاً أن معظم الانتهاكات التي يدّعي صاحب البلاغ وقوعها تُنسب إلى الولايات المتحدة. ومع ذلك، تركز ادعاءات صاحب البلاغ المعروضة على اللجنة على جانب المسؤولية التي تتحملها أستراليا بسبب تعاملاتها مع الولايات المتحدة، الأمر الذي ترتب عليه أن يقضي صاحب البلاغ عقوبة السجن في أستراليا.
2-4	ويدعي صاحب البلاغ أن أستراليا هي المسؤولة عن انتهاك حقوقه بموجب العهد، وذلك للأسباب التالية: (أ) بدخولها طرفاً في ترتيب النقل، تكون أستراليا قد شاركت بصورة مباشرة في عقوبته وسجنه بأثر رجعي، ومن ثم تكون قد انتهكت المادة 15(1) من العهد؛ (ب) وإن سجنه في أستراليا ناشئ بصورة مباشرة عن محاكمته غير العادلة وغير القانونية والتمييزية في الولايات المتحدة، ما يشكل انتهاكاً للمواد 2 و14 و26 من العهد: فكون محاكمته غير عادلة تؤدي تلقائياً إلى جعل احتجازه في أستراليا، إجراءً تعسفياً، وغير قانوني، لأن أستراليا تتحمل مسؤولية تنفيذ حكم المحكمة وعقوبتها؛ (ج) ودخلت حكومة أستراليا في مفاوضات مباشرة مع الولايات المتحدة لتحديد معايير المحاكمة التي ينبغي تطبيقها على صاحب البلاغ؛ و(د) وصدرت تصريحات علنية متكررة عن مسؤولين أمريكيين وأستراليين كبار أكدت إدانته، وهو ما أضر بشدة بإمكانية حصوله على محاكمة عادلة؛ (هـ) لم تحتج أستراليا بقوة ولم تدافع عنه لدى حكومة الولايات المتحدة ولم تعارض لا توجيه التهمة بأثر رجعي، ولا الإجراءات غير المنصفة؛ (و) لم تحقق أستراليا في ادعاءاته أنه تعرض للتعذيب وهو رهن الاحتجاز لدى الولايات المتحدة، وفي ذلك انتهاك للمادتين 7 و10 من العهد؛ (ز) قابل مسؤولون أستراليون في مناسبات عديدة صاحب البلاغ لما كان محتجزاً لدى الولايات المتحدة، في ظروف سمحت لهؤلاء المسؤولين بأن يكونوا على علم أو يفترض أن يكونوا على علم بدرجة معقولة بالانتهاكات الجسيمة لحقوقه؛ (ح) استجواب صاحب البلاغ وهو محتجز لدى الولايات المتحدة لأغراض جمع معلومات استخباراتية، تكون أستراليا قد اعترفت بأن معاملة الولايات المتحدة لصاحب البلاغ معاملة غير قانونية، وتكون قد شجعت على هذه المعاملة ودعمتها؛ وبعد ذلك، استخدمت أستراليا المعلومات الاستخباراتية التي جمعتها من تلك الاستجوابات في إجراءات استصدار أمر إخضاع صاحب البلاغ للمراقبة بقرار من المحاكم الأسترالية؛ (ط) شكل إنفاذ أستراليا عقوبة السجن إقراراً منها للاتفاق المتفاوض عليه لتخفيف العقوبة واعتماده؛ (ي) تعللت السلطات الأسترالية بهذا الاتفاق بطريقة تهديدية في تعاملها مع صاحب البلاغ في أستراليا؛ (ك) لم يكن أمر المراقبة المفروضة على صاحب البلاغ بعد الإفراج عنه من سجن الأشغال في ياتالا أمراً عادلاً، ولم يكن ثمة داع للقيود المفروضة عليه، وفي ذلك انتهاك للمواد 12 و14 و17 و19 و22 من العهد.
2-5	ولما كانت العديد من الادعاءات التي قدمها صاحب البلاغ ضد أستراليا تتعلق بانتهاكات مزعومة لحقوقه قبل نقله إلى أستراليا، فيجب على اللجنة أن تحدد ما إذا كانت أستراليا قد مارست أي ولاية على صاحب البلاغ لما كان محتجزاً لدى الولايات المتحدة. وتُذكّر اللجنة بأنه بموجب المادة 2 من العهد، يتعين على الدولة الطرف احترام وضمان الحقوق المعترف بها في هذا العهد لجميع الأفراد الموجودين في إقليمها والخاضعين لولايتها، وأن المادة 1 من البروتوكول الاختياري تسمح للجنة بتلقي وبحث البلاغات الواردة من أفراد يخضعون لولايتها القضائية. ففي تعليق اللجنة العام رقم 31(2004) بشأن طبيعة الالتزام القانوني العام المفروض على الدول الأطراف في العهد، وضحت اللجنة أنه يتعين على أي دولة طرف احترام الحقوق المنصوص عليها في العهد وضمانها لأي شخص يقع تحت سلطة الدولة الطرف أو يخضع لسيطرتها، حتى لو لم يكن موجوداً في أراضي تلك الدولة الطرف (الفقرة 10). وتلاحظ اللجنة أن صاحب البلاغ كان محتجزاً لدى الولايات المتحدة في الفترة من كانون الأول/         ديسمبر 2001 حتى 20 أيار/مايو 2007، وأنه خضع خلال تلك الفترة لإجراءات جنائية بموجب قانون الولايات المتحدة. بيد أن اللجنة تلاحظ أيضاً أنه وفقاً لما ذكرته الدولة الطرف، زار مسؤولون أستراليون وضباط من الشرطة الأسترالية صاحب البلاغ 21 مرة وهو محتجزاً لدى الولايات المتحدة (انظر المرفق الثاني أدناه، الفقرة 116). وأفاد صاحب البلاغ بأن أستراليا قدمت عدداً من الاعتراضات إلى حكومة الولايات المتحدة سعياً منها لتحسين الإجراءات والحماية المتاحة له، وهو الأمر الذي لم تعترض عليه الدولة الطرف. وفي ظل هذه الظروف، ترى اللجنة أن مسألة الولاية القضائية ترتبط ارتباطاً وثيقاً بالأسس الموضوعية للقضية ومن ثم ينبغي استعراضها في تلك المرحلة([footnoteRef:3]).  [3: __________
()	انظر البلاغ رقم 1539/2006، مناف ضد رومانيا، الآراء المعتمدة في 30 تموز/يوليه 2009، الفقرة 7-5.] 

2-6	وتلاحظ اللجنة أن الدولة الطرف تعترض على استعراض المسؤولية التي تتحملها أستراليا فيما يتعلق بسلب سلطات الولايات المتحدة حرية صاحب البلاغ والحكم عليه بعقوبة، وذلك على أساس المبدأ الذي أرسته محكمة العدل الدولية في قضية النقود الذهبية المأخوذة من روما في عام 1943([footnoteRef:4]). وتلاحظ اللجنة أن المحكمة قررت في تلك القضية أنها لا يمكنها النظر في المطالبة الأولى لإيطاليا، لأن مصالح ألبانيا، التي لم توافق على اختصاص المحكمة، لن تتأثر  بما تتخذه المحكمة من قرار فحسب، بل إنها ستكون "موضوع القرار ذاته"([footnoteRef:5]). وترى اللجنة أنه من الواضح في هذه القضية المعروضة عليها أن صاحب البلاغ يشتكي من تصرف أستراليا وأن مصالح الولايات المتحدة ليست "موضوع" الآراء التي يلتمس صاحب البلاغ أن تعتمدها اللجنة[footnoteRef:6]*. وفي هذا الصدد، تحيط اللجنة علماً بالحكم المؤرخ 18 شباط/فبراير 2015، في قضية ديفيد م. هيكس ضد الولايات المتحدة، الذي ألغت بموجبه محكمة مراجعة اللجان العسكرية للولايات المتحدة الحكم الصادر ضد صاحب البلاغ واعتبرت عقوبته لاغية، وارتأت أن إدانة صاحب البلاغ كانت بأثر رجعي على نحو غير قانوني. وترى اللجنة أن حكماً من هذا القبيل يلقي ظلالاً من الشك حول ما إذا كان القرار الذي تتخذه اللجنة بشأن مسؤولية أستراليا سيؤثر حتى في مصالح الولايات المتحدة ذاتها. ومن ثم، فإن اللجنة ترى أن عدم تصديق الولايات المتحدة على البروتوكول الاختياري لا يمنع اللجنة من النظر في ادعاءات صاحب البلاغ بشأن مسؤولية أستراليا فيما يتصل بالفترة التي كان فيها صاحب البلاغ محتجزاً لدى الولايات المتحدة. [4: ()	انظر قضية the monetary gold removed from Rome in 1943 (Preliminary Question) (Italy v. France, United Kingdom of Great Britain and Northern Ireland and United States of America), Reports of Judgments, Advisory Opinions and Orders, judgment of 15 June 1954, I.C.J. Reports 1954, p. 19. ]  [5: ()	المرجع نفسه، الصفحة 32. ]  [6: __________
**	انظر Case concerning certain phosphate lands in Nauru (Nauru v. Australia) (Preliminary
Objections), Reports of Judgments, Advisory Opinions and Orders, judgment of 26 June 1992, I.C.J. Reports 1992, p. 240, para. 55; Case of armed activities on the territory of the Congo (Democratic Republic of the Congo v. Uganda), judgment of 19 December 2005, I.C.J. Reports 2005, p. 168, paras. 203-204.] 

2-7	وفي ضوء ما تقدم، ترى اللجنة أن ادعاءات صاحب البلاغ مقبولة، وذلك بموجب المواد 9 (الوقائع المتصلة بالاحتجاز غير القانوني والتعسفي أثناء احتجازه لدى الولايات المتحدة) و7 و10 (معاملة صاحب البلاغ أثناء وجوده رهن الاحتجاز لدى الولايات المتحدة)، و14 (المحاكمة غير العادلة بموجب قواعد اللجان العسكرية للولايات المتحدة) و15 (الجريمة بأثر رجعي)، و2 و26 (التمييز غير القانوني على أساس الأصل الوطني بموجب قانون اللجان العسكرية)، وذلك بقدر ما تتصل بمسؤولية أستراليا في الفترة التي كان فيها صاحب البلاغ محتجزاً لدى الولايات المتحدة. 
2-8	وتذكّر اللجنة بأن الدول الأطراف ملزمة بموجب الفقرة 3 من المادة 2 بأن تكفل لأي شخص انتهكت حقوقه وحرياته المعترف بها في العهد، سبيل انتصاف فعال. ومن ثم، فإن الدول الأطراف ملزمة بالتحقيق في وجاهة ادعاءات التعذيب وغيره من الانتهاكات الجسيمة لحقوق الإنسان تحقيقاً سريعاً ومحايداً، وأن تحرص، إذا كشفت التحقيقات أن ثمة انتهاكاً     للمادة 7، على تقديم المسؤولين عنها إلى العدالة. 
2-9	ويدعي صاحب البلاغ أن أستراليا لم تتخذ أي خطوات للتحقيق في ادعاءاته بأنه تعرض للتعذيب وهو محتجز لدى الولايات المتحدة، وأن في ذلك انتهاكاً للمادتين 2 و7 من العهد. وترى الدولة الطرف أنه ينبغي اعتبار هذا الادعاء غير مقبول من حيث الاختصاص الموضوعي لأنه لا يوجد في العهد ما يوجب التحقيق في ادعاءات تعذيب تتصل بالتصرف خارج نطاق الولاية القضائية للدولة الطرف. ومع ذلك، تحيط اللجنة علماً بما قاله صاحب البلاغ من أن مسؤولين أستراليين قد قابلوه عدة مرات أثناء احتجازه لدى الولايات المتحدة، وهو ادعاء لم تدحضه الدولة الطرف. وتلاحظ اللجنة أيضاً ما قالته الدولة الطرف، من أن المسؤولون الأستراليون اتخذوا عدداً من التدابير للتحقيق في ادعاءات التعذيب أو المعاملة اللاإنسانية ضد مواطنيها المحتجزين لدى الولايات المتحدة، بمن فيهم صاحب البلاغ. وترى اللجنة أن الحجة التي ساقتها الدولة الطرف تثير مسائل ترتبط ارتباطاً وثيقاً بالأسس الموضوعية للقضية وينبغي من ثم استعراضها في تلك المرحلة. ونظراً لعدم نشوء أي قضايا أخرى فيما يتعلق بمقبولية هذا الادعاء، فإن اللجنة ترى أنه مقبول. 
2-10	ويدعي صاحب البلاغ أن الدولة الطرف انتهكت حقوقه بموجب العهد فيما يتعلق بسجنه في أستراليا، في الفترة من 20 أيار/مايو إلى 29 كانون الأول/ديسمبر 2007، ومن ثم صدور أمر عن محكمة الصلح الاتحادية في أستراليا بوضعه تحت المراقبة لمدة سنة واحدة انتهت في 21 كانون الأول/ديسمبر 2008. ويقول صاحب البلاغ إن سجنه في أستراليا كان نتيجة الحكم عليه بالسجن سبع سنوات (ست سنوات، منها ثلاثة أشهر معلقة)، بموجب الحكم الذي أصدرته في حقه اللجنة العسكرية للولايات المتحدة في 31 آذار/مارس 2007، وكذا الترتيبات الثنائية لنقل السجناء بين الولايات المتحدة وأستراليا، التي أعيد بموجبه صاحب البلاغ إلى أستراليا لقضاء ما تبقى من مدة عقوبته. ويذكر صاحب البلاغ أن سجنه يشكل احتجازاً تعسفياً وغير قانوني لأنه ناشئ بصورة مباشرة عن محاكمته غير العادلة. ولما كان هذا النقل نتيجة للاتفاق المبرم بين أستراليا والولايات المتحدة، فإن اللجنة ترى أن هذا الادعاء يثير قضايا تندرج في إطار المادة 9 من العهد، وأنه دُعم بما يكفي من الأدلة لأغراض المقبولية. ومن ثم، فإنها تعتبر أن هذا الادعاء مقبول.‬ 
2-11	ويدعي صاحب البلاغ أن فرض محكمة الصلح الاتحادية أمر المراقبة عليه، بموجب المادة 104 من القانون الجنائي الأسترالي، هو إجراء غير منصف، وأن في ذلك انتهاكاً للمادة 14 من العهد. وتلاحظ اللجنة أن صاحب البلاغ ادعى أنه لم يمنح فرصة حقيقية لتقديم أدلته، لأن ذلك قد ينظر إليه على أنه إخلال بالاتفاق المتغاض عليه لتخفيف العقوبة. ومع ذلك، تلاحظ اللجنة، في جملة ما تلاحظه، استناداً إلى المعلومات الواردة في ملف القضية، أن القاضي الاتحادي دعا صاحب البلاغ إلى تقديم الأدلة بنفسه، ومنحه وقتاً إضافياً لهذا الغرض، لكن صاحب البلاغ رفض ذلك، وأن القاضي أخضع أدلة الشرطة الاتحادية الأسترالية للتدقيق، وأعرب عن بعض شواغله، وخفف شرط الحضور أمام السلطات، وقدّم بعدها تفسيراً معللاً لقراره وذلك استناداً إلى الأدلة المعروضة عليه، علماً أن صاحب البلاغ لم يستأنف الحكم الذي أكد أمر وضعه تحت المراقبة.
2-12	وترى اللجنة أن ادعاءات صاحب البلاغ تتعلق أساساً بتقييم الوقائع والأدلة الذي أجرته المحاكم الأسترالية.‬ وتذكّر اللجنة بأنها ليست هيئة نهائية قضائية مخولة صلاحية إعادة تقييم الاستنتاجات المتعلقة بالوقائع أو بتطبيق التشريعات المحلية، ما لم تتأكد من أن الإجراءات أمام المحاكم المحلية كانت تعسفية أو أنها بلغت حد إنكار العدالة. وفي القضية الحالية، ترى اللجنة أن صاحب البلاغ لم يُثبت، لأغراض المقبولية، أن تصرف المحاكم المحلية قد بلغ حد التعسف أو إنكار العدالة.‬ وبناء على ذلك، تعتبر اللجنة أن هذه الادِّعاءات غير مقبولة بموجب المادة 2 من البروتوكول الاختياري.‬
2-13	وتحيط اللجنة علماً بادعاءات صاحب البلاغ بموجب المواد 12 و17 و19 و22 ومفادها أن أمر وضعه تحت المراقبة قد فرض قيوداً على ممارسته حرياته. بيد أن اللجنة ترى أن صاحب البلاغ لم يدعم ادعاءاته بأدلة كافية لأغراض المقبولية. ومن ثم، فإن ادعاءاته هذه غير مقبولة بموجب المادة 2 من البروتوكول الاختياري.
3-	وفي ضوء ما تقدم، تعلن اللجنة أن البلاغ مقبول فيما يتعلق بالادعاءات المذكورة في الفقرات 2-7 و2-9 و2-10 أعلاه، ومن ثم فإنها تشرع في النظر في الأسس الموضوعية.
		النظر في الأسس الموضوعية‬
4-1	نظرت اللجنة المعنية بحقوق الإنسان في البلاغ في ضوء جميع المعلومات التي أتاحها لها الطرفان، وفقاً لأحكام المادة 5(1) من البروتوكول الاختياري.‬
	(أ)	المسؤولية المزعومة للدولة الطرف فيما يتعلق بالفترة التي كان فيها صاحب البلاغ محتجزاً لدى الولايات المتحدة
4-2	قررت اللجنة، في مرحلة النظر في المقبولية، أن مسألة الولاية القضائية للدولة الطرف ترتبط ارتباطاً وثيقاً بالأسس الموضوعية للقضية وأنه ينبغي استعراضها في تلك المرحلة. ومن ثم، يتعين على اللجنة التأكد مما إذا كانت الدولة الطرف قد مارست، في أي وقت من الأوقات، سلطة أو سيطرة فعلية على صاحب البلاغ، وما إذا كان صاحب البلاغ جراء ذلك خاضعاً لولايتها.
4-3	وتحيط اللجنة علماً بادعاءات صاحب البلاغ: (أ) بأن الدولة الطرف تفاوضت مباشرة مع الولايات المتحدة بشأن معيار المحاكمة الذي ينطبق على صاحب البلاغ (انظر المرفق الثاني أدناه، الفقرة 15؛ (ب) وأن الدولة الطرف قدمت اعتراضات إلى حكومة الولايات المتحدة سعياً منها لتحسين الحماية المتاحة لصاحب البلاغ وتمكنت من تأمين الإفراج عن أسترالي آخر محتجز في خليج غوانتانامو (انظر المرفق الثاني أدناه، الفقرة 17؛ (ج) وأن مسؤولين أستراليين وضباطاً من الشرطة الأسترالية زاروه 21 مرة (انظر المرفق الثاني أدناه، الفقرة 116) وأثناء احتجازه لدى الولايات المتحدة، حيث استجوبه وكلاء أستراليون لجمع معلومات استخباراتية استخدمت ضده لاحقاً في إطار إجراءات استصدار أمر من المحاكم الأسترالية لوضعه تحت المراقبة (انظر المرفق الثاني أدناه، الفقرة 39)؛ (د) وأن أستراليا كانت على علم بالاتفاق المتفاوض عليه الذي اشترط تعاون صاحب البلاغ مع السلطات الأسترالية، وتضمَّن أحكاماً أخرى لصالح أستراليا؛ (ه) وأن صاحب البلاغ لفت انتباه المسؤولين الأستراليين الذين قابلوه إلى ما عاناه من معاملة، وأن أستراليا طلبت إلى سلطات الولايات المتحدة إجراء تحقيق في تلك الادعاءات (انظر المرفق الثاني أدناه، الفقرة 177).
4-4	ويتضح من هذه الوقائع، التي لم تعترض عليها الدولة الطرف، أنه كان للدولة الطرف بعض التأثير في طريقة تعامل الولايات المتحدة مع صاحب البلاغ، وأنه كان بإمكانها اتخاذ تدابير إيجابية لضمان معاملة صاحب البلاغ معاملة تتفق مع أحكام العهد، بما في ذلك اتخاذ تدابير ترمي إلى التصدي لانتهاكات حقوق صاحب البلاغ.
4-5	إلا أنه، لا يمكن اعتبار أن تأثير الدولة الطرف هذا يبلغ حدّ ممارسة للسلطة أو السيطرة الفعلية على صاحب البلاغ، الذي كان محتجزاً في إقليم تسيطر عليه الولايات المتحدة، ولا يخضع لسيادة أو ولاية الدولة الطرف.
4-6	ولذلك، تخلص اللجنة إلى أنه بالنسبة إلى الفترة التي قضاها صاحب البلاغ محتجزاً لدى الولايات المتحدة، لا يمكن اعتبار أنه كان تحت "الولاية القضائية" للدولة الطرف بالمعنى المقصود في المادة 1 من البروتوكول الاختياري، والمادة 2(1) من العهد. ونتيجة لذلك، فإنه ليس للجنة الاختصاص المكاني للبت في ادعاءات صاحب البلاغ بموجب المادتين 2 و7 من العهد، فيما يتعلق بمعاملته أثناء فترة احتجازه لدى الولايات المتحدة.
	(ب)	المسؤولية المزعومة لأستراليا فيما يتعلق بإنفاذ عقوبة السجن بموجب ترتيب النقل
4-7	تلاحظ اللجنة أنه، نتيجة لترتيب النقل، نُقِل صاحب البلاغ إلى أستراليا في 20 أيار/مايو 2007 لقضاء ما تبقى من مدة عقوبته التي حكمت عليه بها اللجنة العسكرية للولايات المتحدة في 31 آذار/مارس 2007. والمسألة المطروحة على اللجنة هي تحديد ما إذا كانت الدولة الطرف قد انتهكت حقوق صاحب البلاغ بموجب المادة 9(1) من العهد، لأنها أبقته في السجن حتى 29 كانون الأول/ديسمبر 2007 بمقتضى ترتيب النقل هذا. 
4-8	وتلاحظ اللجنة أنه قبل تاريخ نقل صاحب البلاغ كان هناك الكثير من المعلومات في المجال العام التي أثارت شواغل خطيرة بشأن عدالة الإجراءات أمام اللجنة العسكرية للولايات المتحدة، وأن هذا كان كافياً لإلقاء ظلال من الشك لدى السلطات الأسترالية حول قانونية ومشروعية الحكم على صاحب البلاغ. وقد أعربت اللجنة عن كثير من تلك الشواغل في ملاحظاتها الختامية بشأن التقريرين الدوريين الثاني والثالث للولايات المتحدة، التي اعتمدت في 27 تموز/يوليه 2006 (CCPR/C/USA/C/3/Rev.1)، كما أعربت عنها لجنة مناهضة التعذيب في ملاحظاتها الختامية بشأن التقرير الدوري الثاني للولايات المتحدة، التي اعتمدت في أيار/مايو 2006 (CAT/C/USA/CO/2). ولا يدع الحكم الصادر بتاريخ 18 شباط/      فبراير 2015 عن محكمة مراجعة اللجان العسكرية، الذي جاء لصالح صاحب البلاغ وإن كان قد صدر بعد حدوث الوقائع المزعومة، مجالاً للشك في أن الإجراءات المتبعة ضده لم تكن عادلة وأن الجريمة التي أفضت إلى إدانته كانت بأثر رجعي. وبالنظر إلى زيارات المسؤولين وموظفي إنفاذ القانون الأستراليين لصاحبَ البلاغ، فإن الدولة الطرف كانت في وضع جيد يمكنها من معرفة ظروف محاكمة صاحب البلاغ. 
4-9	وتؤدي اتفاقات النقل دوراً هاماً لأغراض إنسانية وغير ذلك من الأغراض المشروعة، وهي تسمح للأشخاص الذين يدانون في الخارج ويوافقون على نقلهم إلى بلدهم لقضاء مدة عقوبتهم بالاستفادة من توثيق علاقتهم بأسرهم مثلاً. ومع ذلك، فالدول الأطراف ليست ملزمة، بموجب العهد، بتنفيذ الحكم عندما تتوفر أدلة كافية تشير إلى أن الحكم صدر في أعقاب إجراءات انتهكت حقوق المتهم انتهاكاً واضحاً. وترى اللجنة أن القيام بمقتضى اتفاق النقل بإنفاذ حكم صدر نتيجة إنكار صارخ للعدالة يشكل تقييداً غير متناسب للحق في الحرية، وأن في ذلك انتهاكاً للمادة 9(1) من العهد. ولا يعتبر قبول الشخص المعني، بشروط الاتفاق المتعلق بإعادته إلى بلده أمراً حاسماً، بالنظر إلى أنه من الممكن، في القضية قيد النظر، أن تكون ظروف الاحتجاز وسوء المعاملة التي تعرض لها لم تترك له خياراً آخر. وفي ظل هذه الظروف، يتعين على الدولة الطرف أن تكفل ألا يكون في شروط ترتيب النقل ما يجعلها تنتهك العهد. 
4-10	وتحيط اللجنة علماً بادعاء صاحب البلاغ أن الدولة الطرف لم تبذل أي محاولة للتفاوض على شروط ترتيب النقل بطريقة تتوافق مع التزاماتها بموجب العهد فحسب، بل إنها مارست أيضاً قدراً كبيراً من النفوذ عند صياغة الاتفاق المتفاوض عليه، الذي سمح بإعادة صاحب البلاغ فوراً إلى أستراليا (انظر المرفق الثاني أدناه، الفقرتان 108 و109). وتحيط اللجنة علماً بزعم الدولة الطرف أن صاحب البلاغ وافق على الإقرار بذنبه لأنه كان يتصور أن حالة السجون في أستراليا أفضل (انظر المرفق الثاني أدناه، الفقرة 109). بيد أن اللجنة ترى أن صاحب البلاغ الذي كان يريد الخلاص من الانتهاكات التي كان يتعرض لها، لم يكن لديه خيار آخر غير القبول بشروط الاتفاق التفاوضي الذي عُرض عليه. ومن ثم، يتعين على الدولة الطرف أن تبين أنها فعلت كل ما هو ممكن لضمان ألا يكون في شروط ترتيب النقل التي تفاوضت بشأنها مع الولايات المتحدة ما يتسبب في انتهاك العهد، خاصة وأن صاحب البلاغ هو أحد مواطنيها. وفي غياب هذا البيان، وبالنظر إلى قبول الدولة الطرف إنفاذ ما تبقى من العقوبة المفروضة بمقتضى الاتفاق التفاوضي، وسلبها صاحب البلاغ حريته لمدة سبعة أشهر، فإن اللجنة ترى أن الدولة الطرف انتهكت حقوق صاحب البلاغ بموجب المادة 9(1) من العهد.
5-	وترى اللجنة، إذ تتصرف بموجب المادة 5(4) من البروتوكول الاختياري، أن الوقائع المعروضة عليها تكشف عن انتهاك للمادة 9(1) من العهد.‬
6-	ووفقاً للمادة 2(3)(أ) من العهد، يقع على عاتق الدولة الطرف التزام بأن تتيح لصاحب البلاغ سبيل انتصاف فعال. وهذا يقتضي أن تعوض الدولة الطرف الأفراد الذين تنتهك حقوقهم المكفولة بموجب العهد تعويضاً كاملاً.‬ وفي الظروف الخاصة بهذه القضية، حيث كانت إجراءات الدولة الطرف تتوخى إفادة صاحب البلاغ، وقد أفضت بالفعل إلى تخفيف الضرر الذي كان سيتعرض له لو بقي محتجزاً لدى الولايات المتحدة، ترى اللجنة أن استنتاج حدوث انتهاك هو أمر يشكل جبراً وافياً في شكل ترضية. والدولة الطرف ملزمة أيضاً باتخاذ الخطوات اللازمة لمنع حدوث انتهاكات مماثلة في المستقبل.‬
7-	ويُطلب إلى الدولة الطرف نشر آراء اللجنة هذه وتوزيعها على نطاق واسع في الدولة الطرف. 

التذييل الأول‬
		رأي فردي (مخالف) لعضو اللجنة السير نايجل رودلي‬
1-	يؤسفني تسجيل معارضتي في هذه القضية، لا سيما وأني أعتقد أن صاحب البلاغ، وهو مواطن أسترالي، قد أثبت أنه خلال احتجازه (التعسفي الصارخ) لفترة طويلة لم توفر له حكومته الحماية اللازمة. ومع ذلك، وكما تشير إليه استنتاجات اللجنة ضمناً بأن صاحب البلاغ كان طوال معظم فترة احتجازه خارج الولاية القضائية للدولة الطرف، فإن العهد لم يغيرّ قانون الحماية الدبلوماسية لجعل هذا الإجراء الذي هو إجراء تمييزي عادة، إلى موضوع التزام قانوني دولي.
2-	ومن ثم، فإن المسألة الوحيدة بالنسبة للجنة هي موافقة الدولة الطرف على نقل صاحب البلاغ وامتثالها ذلك الاتفاق. وترى اللجنة أن الدولة الطرف لم تثبت أنها "فعلت كل ما هو ممكن لضمان ألا يكون في شروط ترتيبات النقل، التي تفاوضت بشأنها مع الولايات المتحدة، ما يتسبب في انتهاك العهد" (انظر الفقرة 4-10 أعلاه). وهي تؤكد ذلك من دون الإشارة إلى ما كان بوسع الدولة الطرف أن تفعل أكثر مما فعلته لانتشال مواطنها من محنته. وتتجنب اللجنة بحكمة القول إنه لم يكن للدولة الطرف أن تتفاوض على شروط إنقاذ صاحب البلاغ (ولو في وقت متأخر)، ولا هي تقول أيضاً إنه ما كان للدولة الطرف أن تنفذ الاتفاق بعد أن تفاوضت بشأنه. بل إنها لا تقول إنه كان بإمكان الدولة الطرف أن تضمن التوصل إلى اتفاق أفضل لحماية حقوق الإنسان، وإنما تكتفي بالقول، من دون أن تثبت ذلك، إنه كان بوسع الدولة الطرف التوصل إلى اتفاق أفضل. ففساد هذه الحجة هو الذي دفعني إلى عدم الاتفاق مع اللجنة في استنتاجها.
3-	ويبدو لي أن اللجنة ترفض من دون موجب قبولَ صاحب البلاغ اتفاق النقل. فلو لم يقبل صاحب البلاغ بالاتفاق، لكانت اللجنة بالتأكيد في وضع يسمح لها باستخدام عدم القبول هذا أساساً للقول بأن الدولة الطرف قد انتهكت العهد. إلا أنه بالنسبة للجنة، لم يكن لدى صاحب البلاغ "خيار آخر" (انظر الفقرة 4-9 أعلاه) سوى قبول هذا الاتفاق. وبذلك، تكون اللجنة أقرب إلى القول ضمنياً بأن لصاحب البلاغ الحق في قبول هذا الاتفاق وتتوقع أن الدولة الطرف لن تلتزم بتنفيذ شروطه بعد عودة صاحب البلاغ إلى الدولة الطرف. وهذا المنظور لا يعزز الممارسة المتمثلة في اتفاقات نقل السجناء: فهذه الاتفاقات تتوقف على امتثال الدولة المنقول إليها امتثالاً دقيقاً لأحكام نقل السجناء حتى يستفيد السجناء من هذا الخيار في المستقبل.

التذييل الثاني‬
		رأي فردي (مخالف) لعضو اللجنة دهيروجلال سيتولسينغ
1-	رفضت الأغلبية جميع ادعاءات صاحب البلاغ باستثناء ادعائه أن الدولة الطرف قد انتهكت المادة 9(1) من العهد باحتجازها صاحب البلاغ لحوالي سبعة أشهر في أستراليا، وذلك بموجب ترتيب نقل السجناء الذي توصلت إليه مع الولايات المتحدة.
2-	وإنني أرى أن الدولة الطرف لم ترتكب أي انتهاك في هذا الصدد، لأن صاحب البلاغ لم يتعرض لاحتجاز تعسفي على النحو المفهوم من العهد. ثم إن القول بحدوث انتهاك هو بمثابة القول بأنه يتعين على الدولة الطرف أن تكون طرفاً في إجراءات الطعن في إجراءات قانونية اتخذت في الولايات المتحدة، أي خارج نطاق الولاية القضائية للدولة الطرف. 
3-	وما يهمنا هنا مبيّن بكل وضوح في رد الدولة الطرف على ادعاء صاحب البلاغ، وذلك على النحو المبين في الفقرات من 84 إلى 89، و95-96، و99 من المرفق الثاني أدناه. فمسألة نقل السجناء تخضع للأحكام التالية: (أ) اتفاقية نقل الأشخاص المحكوم عليهم، التي تُعد كل من أستراليا والولايات المتحدة طرفاً فيها؛ (ب) الترتيب الذي تم التوصل إليه بين البلدين؛ (ج) القانون الأسترالي بشأن النقل الدولي للسجناء لعام 1997. وتنص المادة 10 من هذا القانون بكل وضوح على أنه يتعين على أستراليا والبلد الناقل أن يوافقا على نقل السجين بموجب شروط هذا القانون، ويتعين أيضاً الحصول على موافقة خطية من السجين لنقله على أساس الشروط نفسها. وقد وافق صاحب البلاغ على هذا النقل ولا يمكنه التراجع عن موافقته هذه ثم توجيه اللوم إلى الدولة الطرف لأنها وافقت على نقله، ولأنها لم تتفاوض على شروط أفضل. فلو شككت الدولة الطرف في الظروف المحيطة باحتجاز صاحب البلاغ في عام 2007 استناداً إلى بعض الأحداث التي وقعت في عام 2006، المذكورة في الفقرة 4-8 من آراء الأغلبية، لكان من المرجح أن تفشل المفاوضات حول نقل صاحب البلاغ. وعلاوة على ذلك، فأي إشارة إلى الحكم الصادر في الولايات المتحدة في عام 2015 لا تمت بصلة إلى هذه المسألة لأنها تناولها بأثر رجعي.
4-	وتستند استنتاجات الأغلبية إلى حالة افتراضية مفادها أنه كان بوسع الدولة الطرف، كما يُزعم، التفاوض على شروط أفضل، لكنها لا تشير إلى ماهية تلك الشروط. وهذه الاستنتاجات قد تعني ضمناً أنه كان بوسع الدولة الطرف أن تطلب إطلاق سراح صاحب البلاغ في الولايات المتحدة قبل نقله إلى أستراليا، أو أنه كان ينبغي نقل صاحب البلاغ إلى أستراليا ثم إطلاق سراحه. ومن الصعب أيضاً أن يُستنتج أنه كان ينبغي للدولة الطرف أن توافق على نقل صاحب البلاغ، ولا تحترم شروطه بعد ذلك، وتطلق سراحه بمجرد وصوله إلى أستراليا. ومن شأن هذا المسار أن يضرب باتفاقات النقل عرض الحائط، ويشكل انتهاكاً لجميع الالتزامات القانونية الدولية والعلاقات الدبلوماسية. وهذا التصرف لن يصون حقوق الإنسان ولا يمكن أن يكون من أغراض العهد.
5-	وتشير الفقرتان 86 و87 من المرفق الثاني أدناه إلى الأحكام الملزمة الواردة في الترتيب بين الدولتين: كيف يكون الالتزام بالترتيب فيما يتعلق بالطبيعة القانونية للعقوبة ومدتها مثلاً؛ والحق الحصري للولايات المتحدة فيما يتعلق بالبت في أي طلب لإعادة النظر في الحكم أو العفو عن مرتكب الجريمة. 
6-	وتشير الفقرتان 89 و94 من المرفق الثاني أدناه إلى أن ادعاء صاحب البلاغ يهدف إلى تقويض جميع أهداف خطط تيسير النقل الدولي للسجناء: 
	إذا اعتُبرت الدول المنقول إليها، ضمن عملية النقل، مسؤولة عن محاكمة وإدانة رعاياها في الدول الأخرى، فإن الدولة المنقول إليها ستتردد في قبول عودة مواطنيها من دون مراجعة شاملة للإجراءات التي أفضت إلى إدانتهم؛ ومن شأن هذه النتيجة تقويض الأهداف الإنسانية والتأهيلية التي تنطوي عليها خطط نقل السجناء. (الفقرة 89)
	وتضيف أستراليا أن الاتفاقات الثنائية المعقودة مع بلد أجنبي بشأن نقل السجناء لا ينبغي أن تُعتبر وسيلة للإقرار بنظام العدالة الجنائية لذلك البلد، أو الإقرار بإجراءات المحاكمة أو العقوبة في قضية معينة. ولا تنطوي عملية النقل على تقييم للإدانة أو العقوبة الأجنبية، وإنما تأخذ في الاعتبار رفاه السجين وإعادة تأهيله على المدى البعيد. ثم إن الموقف القائل بأنه في وسع أستراليا الدفع بطلب نقل [السجين] الفرد أو تفعيل نقله، وحصر ذلك حيث تكون أستراليا على ثقة تامة بنظام العدالة الجنائية للبلد الأجنبي (أو إجراءات المحاكمة والعقوبة في قضية معينة) لا يتطابق مع الأهداف والأغراض الإنسانية والتأهيلية والاجتماعية لخطط النقل الدولي [للسجناء]. والطرف الذي يخسر أكثر من غيره جراء عدم التعاون في مجال نقل السجناء هو السجين، وليس الدولة الناقلة. فالنقل الدولي للسجناء ليس تعاوناً عبر وطني لمحاربة الجريمة، وإنما هو آلية للمساعدة الإنسانية والتأهيلية. (الفقرة 94)
7-	وإنني أؤيد بالكامل موقف الدولة الطرف السديد، وأرى أنه موقف يتوافق بالكامل مع الهدف الذي يتوخاه العهد. 
8-	ويتيح النقل الدولي للسجناء فرصة نقل السجناء إلى مراكز أقرب إلى ذويهم، ما يمكّن أقاربهم من زيارتهم، كما يمكن السجناء من قضاء مدة سجنهم إلى جوار أبناء جلدتهم، والاستفادة من برامج إعادة التأهيل التي من شأنها أن تتيح إدماجهم في المجتمع المحلي. [وهذه الإجراءات] تتماشى مع تطبيق القواعد النموذجية الدنيا لمعاملة السجناء، التي تراجعها الجمعية العامة في الوقت الراهن ضمن قواعد الأمم المتحدة النموذجية الدنيا لمعاملة السجناء (قواعد مانديلا) وتحديداً المادة 59 التي تنص على ما يلي:
	يوزَّع السجناء، قدر المستطاع، على سجون قريبة من منازلهم أو أماكن إعادة تأهيلهم اجتماعياً.
9-	ويُضر تفسير الأغلبية بمفهوم ترتيبات النقل الدولي للسجناء إذا أصبحت الدول الأطراف المنقول إليها عرضة لاتهامها بالتغاضي عن انتهاكات الدول الأطراف الناقِلة لحقوق الإنسان كلما أَبرمت اتفاقات من هذا القبيل. ومن شأن [هذا التفسير] أن يثني الدول في نهاية المطاف عن الانضمام إلى البروتوكول الاختياري، الأمر الذي يحرم الأفراد فرصة التماس حماية حقوقهم. 

CCPR/C/115/D/2005/2010
CCPR/C/115/D/2005/2010

GE.16-02518[image: PleaseRecycleArabic](A)
[image: http://undocs.org/m2/QRCode.ashx?DS=CCPR/C/115/D/2005/2010&Size=2&Lang=A]
GE.16-02518	42
43	GE.16-02518
Annex II
		Facts as presented by the author, the complaint, the State party’s observations and the author’s comments thereon
		Facts as presented by the author
1. In November 2001, the author was apprehended by the Northern Alliance (a non-State armed group) in Afghanistan. At the time of his apprehension, he had fled an area of hostilities and was attempting to make his way to Pakistan. The United States and Australia allege that he was involved with the Al-Qaida organization. However, the author maintains that he was under the command authority of the Taliban, then the effective Government of Afghanistan and responsible for its State armed forces. During his detention by the Northern Alliance, he was interrogated by United States personnel and, on around 15 December 2001, he was transferred into the custody of the United States in Afghanistan, held at various facilities and on board naval vessels (USS Peleliu and USS Bataan) and later transferred to the United States Naval Base at Guantanamo Bay, Cuba, where he was detained from January 2002 to March 2007.
2. Initially, the author was detained under the United States Congress Authorization for Use of Military Force of 18 September 2001. On 3 July 2003, he was placed under the Military Order of the President of the United States of 13 November 2001 on the Detention, Treatment, and Trial of Certain Non-Citizens in the War Against Terrorism, in which was authorized the detention and prosecution by military commission of persons designated by the President as members of Al-Qaida or otherwise involved in international terrorism. 
3. On 10 June 2004, the author was charged with a number of offences before a United States Military Commission. The proceedings were stayed pending a number of decisions regarding the validity of the military commission system. After the United States Congress reconstituted the commissions under the Military Commissions Act 2006, the author was charged under this Act solely with providing material support for terrorism. On 26 March 2007, he pleaded guilty under a plea agreement accepted and endorsed by the Convening Authority of the Military Commission and, on 31 March 2007, he was sentenced by the Military Commission to seven years of imprisonment, with six years and three months suspended.
4. Following a bilateral prisoner transfer arrangement between the United States and Australia, the author was returned to Australia on 20 May 2007, where he served seven months of his sentence at Yatala Labour Prison in Adelaide. He was released on 29 December 2007. Prior to his release, on 21 December 2007, an interim control order was imposed upon him by the Federal Magistrates Court of Australia, which placed the following restrictions on him: he was required to remain at specified premises between specified times; he was required to report at regular intervals to the police; he was required to have his fingerprints taken by the police; he was prohibited from leaving Australia except with the prior permission of the Australian Federal Police; he was prohibited from any dealings with explosives and documents regarding explosives, weapons, combat skills or military tactics and from communicating with any person about terrorist methods or tactics or the names or contact details of terrorists; he was prohibited from communicating or associating with any individual that the author knew to be a member of a terrorist organization; he was prohibited from accessing or using various forms of telecommunications or other technology that were not approved by the Australian Federal Police, including the telephone, the Internet and e-mail;[footnoteRef:7] he was prohibited from possessing or using firearms, ammunition or explosive devices. After the control order expired, on 21 December 2008, the Federal Police did not seek to renew it. [7: __________
		One landline and one mobile phone were allowed.] 

5. The present communication is not directed at the conduct of the United States but focuses on the conduct of Australia towards the author. Domestic remedies have been exhausted. In March 2007, the author initiated two sets of proceedings in the Federal Court of Australia: (a) an order of habeas corpus for release from Guantanamo Bay on the basis that Australia was constructively detaining him there as a result of its ability to direct the treatment inflicted upon him by the United States; and (b) a judicial review of the administrative decision not to request the United States to release him. The proceedings were discontinued as a result of the author’s transfer to Australia. As his detention in Australia was lawful under Australian law and he was later released, the remedies sought in the present communication are not able to be vindicated through habeas corpus proceedings or judicial review. Furthermore, judicial review remedies are directed towards correcting government decisions and do not provide relief equivalent to that available under human rights law, such as acknowledgment, apology and compensation.
6. The author also exhausted discretionary avenues of redress. In 2008 and 2009, he wrote repeatedly to the office of the Commonwealth Attorney-General seeking redress and informing it of his intention to bring the matter before the Committee. However, in its letter dated 3 August 2009, the Commonwealth Attorney-General declined the author’s offer to negotiate any avenue of redress. Australia does not have a federal constitutional or statutory bill of rights that would enable the author to directly vindicate the violations alleged in the present communication.
		The complaint
		Claims under article 15 regarding retrospective punishment
7. The author was convicted of “providing material support for terrorism”, an offence created by a United States statute, § 950v (25) of the Military Commissions Act, which became law on 17 October 2006. Hence, such offence did not exist in United States law at the time at which the author allegedly committed the relevant conduct, i.e. from December 2000 to December 2001. While some of the numerous offences under the Military Commissions Act may constitute war crimes under international humanitarian law, the offences of terrorism and providing material support for terrorism were not known to international humanitarian law, general international law or United States domestic law at the time of the author’s conduct. By holding the author criminally liable for conduct which was not criminal under international law or United States law at the time of its commission, the United States inflicted retrospective criminal punishment on the author, contrary to the obligation of the United States under article 15 (1) of the Covenant. The author could not have reasonably foreseen at the time that his conduct in Afghanistan would be criminal under international or United States law.
8. The scope of the offence under the Military Commissions Act of providing material support for terrorism is too vague and uncertain to satisfy the principle of legality. In particular, the requirement that the accused’s conduct intends to “influence or affect the conduct of government or civilian population by intimidation or coercion” is indeterminate and overbroad and captures conduct that may not be unlawful under international law. Furthermore, in the application of the offence under the Military Commissions Act to the author, the allegations do not identify which instances of the provision of “material support or resources” are said to have been committed by him. Such failure made it difficult for the author to answer the charge against him.
9. In application of the International Transfer of Prisoners Act 1997 and subsequent amendment of 23 March 2004, Australia entered into a prisoner transfer arrangement with the United States, which recognized the author’s conviction and by which Australia agreed to imprison him in Australia to serve out the remainder of his sentence. Upon the transfer of a prisoner, the United States agrees to suspend its enforcement of the sentence and Australia agrees to respect and maintain the legal nature and duration of the sentence as determined by the United States. Australia assumes full responsibility for the enforcement of the sentence.[footnoteRef:8] [8: __________
		Under schedule 1, para. 9 (2), of the International Transfer of Prisoners Act, “the enforcement of the sentence in Australia is to be governed by the law of Australia and Australia alone is to be competent to take all appropriate decisions”.] 

10. By virtue of that arrangement, Australia participated directly in the retrospective punishment and imprisonment of the author, thus breaching article 15 (1) of the Covenant, according to which no one shall be held guilty of a retrospective criminal offence. The ordinary meaning of “held guilty” encompasses not only the moment of judgement and conviction before a criminal court, but also the enforcement of any sentence of punishment that follows from the conviction. Such interpretation is supported by the safeguards elsewhere in paragraph 1 concerning the application of penalties and in paragraph 2 concerning trial and punishment, which indicate that the scope of the protection extends to whatever punishment follows from a conviction. Furthermore, the protection of article 15 must extend to wherever enforcement of a sentence takes place, including where a sentence is enforced by another State in its own territory. Otherwise, one State would be free to enforce retroactive penalties imposed by another State’s courts without itself violating article 15. This would create an incentive to “contract out” the enforcement of sentences to other States whose imprisonment of an offender could not be challenged in the second State for retroactivity. 
		Claims under article 9 regarding unlawful and arbitrary detention 
11. The author’s detention at Guantanamo Bay was arbitrary because the United States failed to establish a justification for it under international law. It did not properly determine his status in accordance with international humanitarian law and did not charge him with a valid criminal offence. Furthermore, the absence of a lawful, non-retrospective conviction renders the detention arbitrary and unlawful. Its lawfulness is assessed not only according to domestic law but also according to international law. As for arbitrariness, detention flowing from a retrospective offence is a paradigmatic example of it, since it is premised on capricious, post facto government action. 
12. The author’s trial was consequent to his designation as an alien unlawful enemy combatant under the Military Commissions Act by a Combatant Status Review Tribunal. If, as explained below, the process of the Combatant Status Review Tribunal was seriously flawed, there can be no certainty that he was eligible for trial under the Military Commissions Act. Moreover, if the Combatant Status Review Tribunal does not meet the requirement (in article 5 of the Geneva Convention relative to the Treatment of Prisoners of War (Third Geneva Convention)) of a “competent tribunal” for determining entitlement to prisoner of war status where a person’s status is in doubt (as it was in the author’s case) upon capture in an international armed conflict, then the author remained entitled to presumptive prisoner of war status until his status was properly determined by a competent tribunal. However, the Combatant Status Review Tribunal was only empowered to determine whether the author was an “enemy combatant” and not to determine what was his actual status under the Geneva Conventions of 1949. 
13. The unfairness of the process of the Combatant Status Review Tribunal was compounded by the author’s inability to invoke the Geneva Conventions of 1949 as a source of rights in Military Commission proceedings. Furthermore, the removal of habeas corpus rights under section 7 of the Military Commissions Act rendered it difficult for the author to seek review of the accuracy of his determination by the Combatant Status Review Tribunal. The non-judicial nature of the Combatant Status Review Tribunal and the removal of habeas corpus rights by the Military Commissions Act are contrary to article 9 (4) of the Covenant.
14. The unfairness of the author’s trial automatically renders his detention in Australia arbitrary and unlawful, as Australia assumed responsibility for carrying out the sentence and punishment.
15. The author’s trial in United States was unfair for the following reasons: 
	(a)	The Military Commission was not a competent, independent and impartial tribunal. First, while military commissions were formally enabled by an Act of Congress, under the Act, authority is delegated to the President to establish them and to the Secretary of Defense to convene them. The President is commander-in-chief of the armed forces and the Secretary of Defense is responsible for the armed forces. The author was therefore subject to a tribunal that was in essence an organ of the United States military against which he was allegedly engaged in hostilities in an armed conflict. Second, the jurisdiction of the Military Commission to prosecute the author flowed from a “dispositive” determination of a Combatant Status Review Tribunal that he was an “unlawful enemy combatant” and not from an independent inquiry into his status. Third, the Secretary of Defense decided on the composition of the Military Commission and the Court of Military Commission Review. The judges were commissioned officers of the armed forces under the command of the President and/or the Secretary of Defense. Fourth, members of the Military Commission were military officers on active duty, not appointed with the degree of independence typifying a regular court or court martial. Fifth, the Secretary of Defence prescribed the regulations for the appointment of prosecution and defence counsel. The prosecution and defence counsel in the author’s case were military employees of the Department of Defense. Sixth, the Secretary of Defense determined or could influence a number of vital procedural matters, including the availability of evidence to the defence, the protection of classified information, access of the defence to the trial records and the elements and modes of proof as “practicable or consistent with military or intelligence activities”. Seventh, under the Act, exclusive authority was vested in the President to interpret the Geneva Conventions of 1949 and those interpretations were binding and authoritative in domestic law. Eighth, the Secretary of Defense prescribed the maximum penalties and enjoyed discretion to mitigate the findings and sentence of a commission in a particular case;
(b)	The Government of Australia negotiated directly with the United States concerning the trial standards that would apply to the author. Such guarantees, which were still not sufficient to make his trial fair, did not apply to any other detainees at Guantanamo Bay. In fact, trial standards depended entirely upon the nationality of a particular offender and the willingness and capacity of their government to negotiate with the United States;
(c)	The author was not tried before a regularly constituted court but by a post facto tribunal that only prosecuted “alien enemy unlawful combatants”;
(d)	The author did not enjoy the right to be presumed innocent until proved guilty. Public statements asserting his guilt were repeatedly made by senior United States and Australian officials, who had the capacity to influence judges and jurors of the Military Commission. His status as an “enemy” engaged in “unlawful” combat was highly prejudicial and pejorative and must have tainted the Military Commission’s perception of him. Moreover, his long period of pretrial detention, the high level of publicity surrounding alleged “terrorists” at Guantanamo Bay and the remote, highly militarized conditions in which he was held conveyed the impression that he was a notorious and dangerous criminal;
(e)	The author was not informed promptly of the nature and cause of the charges against him. The first charges were issued only in June 2004, i.e. almost two and a half years after his detention. They were subsequently withdrawn and new ones were brought only in late 2006. No adequate justification was given for the delay;
(f)	Despite his requests, the author was not provided with legal representation until 28 November 2003, when Major M.D.M. was appointed as his military defence counsel. His United States civilian defence counsel and one foreign attorney consultant were appointed after that. His military lawyer conceded lacking experience in the relevant law and procedure. By contrast, the prosecution legal team had both experience and greater resources at their disposal. The author also requested a lawyer when being interviewed in United States custody by Australian officials in May 2002, but was told that he was not entitled thereto.
		Additional claims under articles 9 and 15
16. Australia could have followed a course of action similar to that of the Government of the United Kingdom of Great Britain and Northern Ireland regarding British nationals held at Guantanamo Bay. The Government of the United Kingdom insisted to the United States that British nationals should not be tried before United States military commissions because of the manifest unfairness of that process. The United Kingdom thereby secured the release of all its nationals without subjection to an unfair trial. With this precedent and Australia enjoying a comparably close relationship as a United States ally, there is no reason to believe that the United States would not have acceded to a similar request from Australia for the release of the author. 
17. During the period of the author’s detention, officials of the Government of Australia repeatedly stressed the closeness of therelationship of Australia with the United States and the former’s capacity to secure outcomes. The Government of Australia reportedly made various representations to the Government of the United States that sought to improve the procedures and protections available to the author. Australia secured the release of another Australian from Guantanamo Bay. However, Australia did not make strong protests or representations to the Government of the United States to object to the retroactivity of the charge against the author or the unfairness of his procedure. On the contrary, numerous public statements by senior Australian officials expressed support for the author’s prosecution and trial. The Government of Australia defended its difference in approach from the United Kingdom by arguing that the author had already been charged, whereas the repatriated British nationals had not. However, the latter had not been charged precisely due to British objections that the trial procedures were not fair.
		Claims under article 14 (3) (b) regarding the preparation of a defence
18. The author was interrogated on numerous occasions without the presence of his lawyer and the information gathered was later used as evidence against him in the Military Commission proceedings.
19. The author was only able to communicate with his lawyers when they were present at Guantanamo Bay. He was rarely provided with the means or opportunity to communicate with them at other times and in other places (including in Australia and the United States). Furthermore, the United States authorities searched, copied and/or seized confidential legal documents from him on numerous occasions and all materials brought into Guantanamo Bay by lawyers were monitored and filtered. Video cameras were present in the rooms where the author met with his lawyers. 
20. The author’s military counsel was subjected to pressure by the prosecution for having publicly criticized the military commissions. As for his Australian foreign civilian lawyers, they were required to sign undertakings in relation to the trial. For instance, they were required not to publicly comment to the media or any person about the trial without the permission of the military commissions.
		Claims under article 14 (3) (c) regarding the right to be tried without undue delay
21. Delays in the author’s trial were mainly linked to delays in providing a competent tribunal to determine the status of detainees held at Guantanamo Bay; the fact that the Military Commissions Act system had to be reviewed in 2006 after the Supreme Court of the United States, in Hamdan v. Rumsfeld et al., determined that the 2001 system did not satisfy the minimum requirements of a procedurally fair trial; and the limitations on the author’s access to full and expeditious legal advice and representation.
		Claims under article 14 (3) (d) regarding the right of author to be tried in his presence or to defend himself through counsel of his own choosing 
22. The author did not enjoy his rights under this provision. An accused could be excluded from any hearing to determine whether to protect against the disclosure of classified information under § 949d (f). This procedure impaired the author’s ability to know and test the evidence against him. He would not have been able to attend, participate in or even be aware of the existence of such proceedings had he proceeded to trial. An accused could be excluded from any portion of the proceedings if the judge determined that the exclusion was necessary to ensure the physical safety of individuals or to prevent the accused from disrupting the proceedings.
		Claims under article 14 (3) (e) regarding the right of author to examine or have examined witnesses
23. Under rule 703 (a) of the Rules for Military Commissions, the defence was only entitled to a “reasonable opportunity” to obtain witnesses and other evidence. The prosecution was entitled to rely on statements from witnesses who were released from Guantanamo Bay, in circumstances where the author could not have secured their repatriation to Guantanamo Bay to cross-examine them. Other witnesses may have been unavailable because of the long delay in bringing the author to trial. A defendant was in general not entitled to the presence of a witness who was deemed “unavailable” at the discretion of the military judge. 
24. The Military Commissions Act, § 949a (b), expressly permits the admission of hearsay evidence, as long as the other party is notified in advance and provided with particulars. A reverse onus is then placed on the accused to demonstrate that the admission of the evidence would be unreliable or lacking in probative value. There is thus no onus on the party adducing the evidence to demonstrate why reliance on hearsay evidence is necessary or not unduly prejudicial.
25. An accused may not become aware of the fact that evidence has been obtained by torture or coercion since the interrogation techniques used to obtain evidence subsequently presented at trial may themselves be classified and thereby outside the knowledge of the accused. The failure to exclude hearsay or coerced evidence and the inability of the accused to challenge such evidence is compounded by the very low threshold for the admissibility of evidence generally – that the evidence “would have probative value to a reasonable person”.[footnoteRef:9] This departs from the higher, more protective threshold for regular United States courts martial. The author’s plea agreement was based entirely on the stipulation of facts of the prosecution. The evidentiary bases of the allegations in the stipulation were not disclosed to the author, making impossible for him to properly know the provenance of the evidence or to challenge its reliability or the methods of its collection. [9: __________
		Military Commissions Act, § 949a (b) (2) (A).] 

26. Measures for the protection of classified information[footnoteRef:10] did not enable the author to know the allegations against him with sufficient particularity and he was thus unable to adequately answer the charges against him. His military lawyer was prohibited from sharing classified evidence with him. [10: 		Ibid., § 949d (f) (1) (A).] 

		Claims under article 14 (3) (g) regarding the right not to be compelled to testify against oneself or to confess guilty
27. Under the Military Commissions Act, § 948r (c) and (d), evidence obtained from the author by coercion during interrogation was admissible at the judge’s discretion where “the degree of coercion is disputed”. The United States denied that evidence was obtained from the author by coercion.
		Claims under article 14 (5) regarding the right to have one’s conviction and sentence reviewed by a higher tribunal
28. Under the Military Commissions Act, § 950g (c), the right to appeal was limited to a matter of law. His plea agreement required him to surrender any right of appeal, including an appeal on matters of law.
		Claims under articles 2 and 26 regarding non-discrimination
29. The author’s trial involved unlawful discrimination on the basis of national origin, as the Military Commissions Act applies only to the prosecution of “alien” unlawful combatants.[footnoteRef:11] By contrast, United States citizens were entitled to a higher standard of justice in either regular military courts martial or in civilian courts.  [11: 		Ibid., § 948d (a).] 

		Claims under article 7 regarding treatment while in United States custody
30. There is a high likelihood that evidence obtained against the author was tainted by the torture, inhuman or degrading treatment of witnesses under interrogation by the United States authorities and when obtaining admissions from the author himself.
31. The definition of torture in the Rules for Military Commissions[footnoteRef:12] for the purpose of the evidentiary exclusion is too narrow to exclude the range of evidence that should properly be excluded as obtained by torture under international human rights law. [12: 		Rule 304.] 

32. Under the Military Commissions Act, § 948r, evidence obtained by coercion prior to 30 December 2005 may be admitted at the judge’s discretion where “the degree of coercion is disputed” and the following conditions are met: “(1) the totality of the circumstances renders the statement reliable and possessing sufficient probative value; and (2) the interests of justice would best be served by admission of the statement into evidence”. Evidence obtained on or after 30 December 2005 may be admitted in the same circumstances as long as “the interrogation methods used to obtain the statement do not amount to cruel, inhuman or degrading treatment prohibited by section 1003 of the Detainee Treatment Act of 2005”. 
33. For evidence obtained prior to 30 December 2005, which includes the period in which the author and other detainees were extensively interrogated, the Military Commissions Act does not automatically exclude evidence obtained by cruel, inhuman or degrading treatment. This is contrary to article 7 of the Covenant, which does not permit a discretionary judicial balancing of interests in assessing coerced evidence.
34. The author was subjected to various forms of ill-treatment while in the custody of the United States. Such forms included: beatings, punching and kicking; sexual abuse and humiliation; repeatedly being threatened with weapons; being forced into painful stress positions; prolonged hooding and blindfolding; frequent tight handcuffing and shackling; being forced to take medication or drugs; sleep deprivation; prolonged exposure to bright lighting and excessive continual noise; deprivation of the ordinary necessities of living, including adequate food, exercise and hygiene basics; threats of rendition to torture in Egypt; prolonged solitary confinement; witnessing abuse to other detainees; etc. The author reported his abuse to the International Committee of the Red Cross, family members and Australian officials who interviewed him in May 2002, including Australian Federal Police, Australian Security Intelligence Organisation and consular officials. Former detainees at Guantanamo Bay substantiated the author’s claims.[footnoteRef:13] [13: __________
		Details are contained on file.] 

35. While at Guantanamo Bay, the author was detained in solitary confinement for extended periods as follows: (a) at Camp X-Ray and Camp Delta he was in single-cell occupancy and was forbidden to talk to other detainees or to physically move for the first two weeks; (b) at Camp Echo, he was kept in complete isolation continuously for 16 months (around 2003) and denied sunlight for eight of those; furthermore, there were no windows in the prefabricated huts where he was being held; (c) at Camp 5, he was kept in isolation for over six months; (d) at Camp 6, he was held in isolation; (e) during legal visits to Camp Echo, the author was isolated for four or five days at a time; when he was being transported there in a van he was blindfolded and shackled; and (f) at Camp Echo, before return to Australia, he was held in isolation for two months. 
36. The author suffered significant physical injuries due to his ill-treatment, many of which require ongoing medical treatment. They include a fractured hand, back and jaw injuries, stress-fractured feet, eye injuries and affected vision, kidney stones, painful lumps on his chest, tooth decay and a double inguinal hernia. No explanation has been offered by the United States for those injuries.
37. While a State is primarily required to investigate torture committed within its territory or jurisdiction, there is also a duty on a State to investigate torture where: (a) a person presently within the State’s territory or jurisdiction makes a credible allegation that he/she was tortured in the territory or jurisdiction of a foreign State; (b) the foreign State is alleged to have committed the act of torture; and (c) the foreign State has failed to adequately discharge its own duty to investigate the act of torture committed in its territory or jurisdiction. No remedy can be secured unless credible allegations of torture are properly investigated. Under the Covenant, the duty to investigate extends to cases where victims resident in a State raise credible allegations of torture by another State, where the other State has failed to investigate.
38. Australia has not taken adequate steps to investigate the author’s allegations of torture in the custody of the United States. Instead, Australia relied upon a United States Navy investigation into the allegations, which found that there was insufficient evidence to substantiate them. This is not sufficient to discharge the obligation of Australia. United States Navy investigators were part of the same military apparatus that detained, interrogated, prosecuted and convicted the author. Their investigation failed to account for the injuries that the author sustained, which did not exist prior to his detention.
		Claims under articles 7, 9 and 10 regarding the participation of Australia in the detention, interrogation and treatment of the author at Guantanamo Bay
39. Australian officials interviewed the author while he was in United States custody, in circumstances where those officials knew of or should reasonably have been aware of serious violations of his rights.[footnoteRef:14] He complained directly to Australian officials of his ill-treatment and his father and lawyers frequently spoke publicly about his situation at Guantanamo Bay. By interviewing the author in the custody of the United States to gather intelligence, Australia recognized the author’s unlawful treatment by the United States and thereby encouraged and supported it. Subsequently, Australia made use of the intelligence gathered in those interviews in the control order proceedings against him in the Australian courts. [14: __________
		A list of the interviews is contained on file.] 

		Claims under articles 2, 7, 14, 17 and 19 in connection with the plea agreement
40. The author signed a pretrial plea agreement, which was approved by the Military Commission on 26 March 2007. Thereby, the author purportedly agreed not to challenge his conviction, which constitutes a violation of article 14 and of the right to an effective remedy, under article 2 of the Covenant.[footnoteRef:15] It also required the author to: (a) fully cooperate with Australian law enforcement and intelligence authorities and any further judicial proceedings; (b) assign to the Government of Australia any proceeds of his alleged crime, which constitutes a violation of the author’s right to freedom of expression, under article 19 of the Covenant; (c) not speak publicly about his conduct, capture or detention for a period of one year, thus in violation of the author’s right to freedom of expression under article 19 of the Covenant; (d) agree that he was not tortured or illegally treated and to surrender any such claims, which constitutes a denial of the author’s right to a remedy for acts of torture or ill-treatment, contrary to articles 2 and 7 of the Covenant; (e) agree that he was an “alien unlawful enemy combatant” who was lawfully dealt with under the law of war – this is contrary to the author’s right under article 5 of the Third Geneva Convention to have his prisoner of war status assessed by a competent tribunal; and (f) face possible consequences under Australian law for non-compliance, by stipulating that any failure to fully cooperate with Australian or United States authorities may delay his release from confinement or custody under applicable provisions of Australian law. That constitutes a violation of the author’s right to privacy under article 17 of the Covenant.  [15: 		Paragraph 4 of the agreement reads as follows: “I voluntarily and expressly waive all rights to appeal or collaterally attack my conviction, sentence, or any other matter relating to this prosecution whether such a right to appeal or collateral attack arises under the Military Commissions Act of 2006, or any other provision of United States or Australian law. In addition, I voluntarily and expressly agree not to make, participate in, or support any claim, and not to undertake, participate in, or support any litigation, in any forum against the United States or any of its officials, whether uniformed or civilian, in their personal or official capacities with regard to my capture, treatment, detention or prosecution.”] 

41. The agreement deems lawful the author’s entire period of detention by the United States and thus constitutes a denial of his right to seek effective remedies under article 2 of the Covenant. It also stipulates that if the agreement becomes null and void for any reason the United States may prosecute the author again for the same conduct, in violation of his right to be protected against double jeopardy under article 14 (7) of the Covenant.
42. The right not to be compelled to testify against oneself or to confess guilt in article 14 (3) (g) of the Covenant necessarily prohibits guilty pleas, such as this, that are tainted by compulsion. The guilty plea was unlawful for the following reasons: (a) the underlying offence on which it was based was retroactive; (b) a plea agreement cannot be “voluntary” where, but for the plea, the person faces a manifestly unfair criminal trial; and (c) the plea agreement was based on unlawful psychological coercion, pressure and duress. The only real alternative was to plead guilty. Otherwise, his options were either to proceed to an unfair trial or to remain in detention pending further United States litigation challenging the military commissions, which would likely have involved more years without trial at Guantanamo Bay. Accepting the agreement provided him with the only real prospect of release within a reasonable time.
43. Australia was not a direct party to the plea agreement, which is an instrument of United States criminal law. Nonetheless, Australia can be held responsible for the breaches of the author’s right arising from it for the following reasons. 
44. In article 11 of the draft articles on State responsibility adopted by the International Law Commission in 2001, it is stipulated that conduct which is not attributable to a State shall nevertheless be considered an act of that State under international law if and to the extent that the State acknowledges and adopts the conduct in question as its own. Australia clearly and unequivocally acknowledged and adopted as its own the original conduct of the United States in accepting and upholding the agreement for the following reasons:
(a)	The author’s conviction was based wholly on the United States Military Commission’s acceptance of the agreement, which operated to waive a full criminal trial. In accepting the plea, the Military Commission conducted no independent inquiry into its truthfulness or reliability, into whether the sources of evidence upon which it was based were properly obtained or into whether the prosecution’s case would support a conviction;
(b)	The agreement was the indispensable element of the conviction and sentence. Hence, any enforcement of the sentence of imprisonment necessarily constituted an acknowledgment and adoption of the agreement by Australia as the State enforcing the sentence;
(c)	The United States suspended its enforcement of the author’s sentence in favour of the assumption by Australia of full responsibility for the enforcement. Accordingly, the conduct of Australia goes beyond mere support or approval of the military commission process and instead constitutes an acknowledgement and adoption of the United States conviction and agreement;
(d)	Australia was aware of the circumstances of the agreement, not only from its consular attention to the matter, but also under the terms of the transfer arrangement, which required the United States to provide Australia with detailed documentation on the case, including a certified copy of all judgements, sentences and determinations;
(e)	The Australian authorities did not independently assess the evidence upon which the United States authorities relied in framing the stipulation of facts in the plea agreement;
(f)	Australian authorities invoked the agreement in their dealings with the author in Australia. For instance, the Australian Federal Police threatened him that his suspended sentence would be revived if he refused to cooperate with Australian law enforcement authorities as required under the agreement.
45. In consequence, the violations of the author’s rights manifest in the plea agreement are attributable to Australia under the law of State responsibility. Furthermore, under article 16 of the draft articles on State responsibility, a State can be responsible for aiding or assisting another State in the commission of an internationally wrongful act. In that respect, there are indications that Australia is internationally responsible for its own role in aiding or assisting the United States in establishing the agreement, for reasons such as:
(a)	It can be inferred from the inclusion of provisions beneficial to the Australian authorities that Australia exercised a significant degree of influence over the content and formulation of the agreement, or was apprised of and acquiesced in it;
(b)	The agreement was premised on the assumption that the author would be imminently returned to Australia. In fact, three days after its adoption Australia gave domestic effect to it and the transfer took place;
(c)	The United States would not have accepted the agreement but for Australian assurances that its relevant provisions would be implemented and upheld in Australia;
(d)	The cooperation between United States and Australia in the author’s case generally implies that Australia must have been involved in the formulation and adoption of the terms of the agreement.
46. The responsibility of Australia for aiding or assisting the United States in negotiating and accepting the agreement is separate from and additional to its subsequent conduct in post facto adopting the agreement, which gives rise to the responsibility of Australia under article 11 of the draft articles on State responsibility.
		Claims under articles 12, 14, 17, 19 and 22 in connection with the control order
47. The control order imposed on the author upon release from Yatala Labour Prison violated his rights under articles 12, 14, 17, 19 and 22 of the Covenant because the proceedings were unfair and because there was no necessity for the limitations imposed.
48. The author was not able to fully test the evidence brought by the authorities and upon which the order was issued. In issuing the order, Australia was not required to disclose any information to him if that disclosure was “likely to prejudice national security”, within the meaning of National Security Information (Criminal and Civil Proceedings) Act 2004. The availability of the non-disclosure measures under the Act and the risks of further criminal prosecution entailed in them substantially deterred the author from seeking to adduce or contest evidence at the control order hearings. The evidence adduced by the Australian Federal Police appeared to be based solely upon interviews they conducted while the author was at Guantanamo Bay. Given the coercive environment there, there are serious doubts about the lawfulness of the manner of obtaining that evidence, the propriety of its admission in court and its reliability.
49. Furthermore, the legislation did not require the court to determine whether other less invasive methods were available to the authorities for achieving the same purpose of preventive terrorism, such as surveillance.
50. The order was designed to prevent “terrorism” as defined under a broad and vague definition of terrorism in Australian law that does not satisfy the principle of legality and is compounded by the low standard of proof used to assess the threat.
51. None of the facts before the court disclosed evidence of any current or future intention by the author to deliberately harm civilians. No contemporaneous evidence was presented by the Australian Federal Police. The only evidence presented was that relating to his conduct prior to his prolonged detention and subsequent conviction. Faced with the same evidence, the author was effectively required to prove that he was no longer a threat, rather than the police being required to prove that he was still a threat. Furthermore, there was evidence available on the public record that indicated that the author had renounced violence. The author concludes that the imposition of a control order on the basis of the same conduct that sustained his conviction and imprisonment is contrary to the ne bis in idem principle. 
		Remedies sought
52. The State party should be urged to: (a) publicly acknowledge its participation in the author’s retrospective punishment, apologize to him for his retroactive punishment and provide him with full and prompt compensation; (b) eliminate any further consequences under Australian law that may follow from the author’s retroactive punishment; (c) request the United States authorities to formally overturn the author’s conviction under United States law and to nullify the plea agreement; (d) acknowledge that the author’s detention in Australia was unlawful, apologize for it and provide him with compensation; (e) acknowledge that Australia violated the author’s rights by adopting the plea agreement by which his conviction was secured and/or aiding and abetting the United States in the offer of that agreement; (f) apologize to the author for violating his rights in connection with the plea agreement; (g) provide an undertaking to the author that it does not recognize the validity of his plea agreement and will not seek to enforce it in Australia; (h) request the Government of the United States to overturn the author’s conviction before a United States Military Commission; (i) acknowledge that Australia violated the author’s rights by participating in his unlawful detention, interrogation and treatment at Guantanamo Bay, apologize to him and provide him with compensation; (j) initiate and conduct an independent investigation into the author’s allegations of torture and ill-treatment; (k) acknowledge that Australia violated the author’s rights by imposing a control order, apologize to him and provide him with compensation; and (l) amend its legislative scheme under the Criminal Court Act 1995 regarding control orders to ensure compliance with its obligations under the Covenant.
		State party’s observations on admissibility and author’s comments thereon
53. The State party submitted observations on admissibility on 14 October 2011 and the author replied to them on 17 February 2012. Additional submissions from both parties were made subsequent to those dates. The main arguments put forward by the parties are summarized as follows. Both indicate that arguments raised by the other party not expressly addressed in their respective submissions should not be taken to be accepted.
	(a)	The communication expressly or impliedly alleges breaches of the Covenant by the United States
		State party’s observations
54. The State party recalled the principle recognized by the International Court of Justice in its judgment on the Case of the monetary gold removed from Rome in 1943[footnoteRef:16] that a court cannot decide upon an issue where it is required first to make a determination as to the lawfulness of actions of a State that has not consented to the exercise of jurisdiction by the court. The Court has subsequently found that, consistent with that principle, a claim will be inadmissible if it requires the Court to first rule on the actions of or make a determination on the international responsibility of a State that has not consented to jurisdiction. Concerning the present case, although it is a party to the Covenant, the United States is not a party to the Optional Protocol and therefore has not consented to the Committee considering allegations that it has breached the Covenant. Furthermore, the United States has expressly rejected the Committee’s views concerning extraterritorial application of its obligations under the Covenant, including to its conduct at Guantanamo Bay.  [16: __________
		Case of the monetary gold removed from Rome in 1943 (preliminary question) (Italy v. France, United Kingdom of Great Britain and Northern Ireland and United States of America), Reports of Judgments, Advisory Opinions and Orders, judgment of 15 June 1954, I.C.J. Reports 1954, p. 19.] 

55. Notwithstanding that the communication is made against Australia and that the United States is not a party to the Optional Protocol, a number of the claims expressly or impliedly allege breaches of the Covenant by the United States. Those breaches constitute the very subject matter of the claims against Australia and constitute a prerequisite for a view to be formed on whether Australia breached the Covenant. Accordingly, a number of claims are inadmissible under article 1 of the Optional Protocol.
		Author’s comments
56. In its response to the State party’s observations, the author submits that the rule of the International Court of Justice cited by the State party is a jurisdictional rule specific to the Court in contentious cases and between two or more States in dispute. The distinctive jurisdictional considerations that apply to that sui generis context do not automatically carry over to the Committee, which is not a court and focuses on guaranteeing individual human dignity through a right of individual petition. The Committee’s position is more analogous to the Court’s advisory opinion jurisdiction, in which there is no rule precluding Court jurisdiction where legally affected States do not consent to it. The Court does not consider that to give an advisory opinion would have the effect of circumventing the principle of consent to judicial settlement. Furthermore, the Committee has issued numerous Views finding violations of the Covenant by a State party after examining the related conduct of a State not party to the Optional Protocol; for instance, cases concerning violations of article 7 on non-refoulement. Those latter States typically do not participate in the proceedings and their consent is neither sought nor required by the Committee. In many such cases, the Committee has satisfied itself that there is sufficient evidence to reach confident conclusions about the situation in the State not party to the Optional Protocol and is even prepared to make predictions about what States not party to the Optional Protocol are likely to do in the future. There is, therefore, even more reason for the Committee to confidently make determinations about the provable past conduct of a State not party to the Optional Protocol in cases where it is connected with the actions of the State party against whom the communication is brought.
57. The implication of the State party’s argument is that no claim may be brought against a State party to the Optional Protocol where the conduct of a State not party thereto is implicated in the violations of an individual’s rights under the Covenant. In a world of very active transboundary counter-terrorism cooperation among States (with different levels of human rights protection), accepting that view would create a legal “black hole” of accountability in relation to those operations. 
58. Article 1 of the Optional Protocol does not preclude the Committee from considering the conduct of States not party thereto when determining whether a State party has violated its obligations under the Covenant.
		Further submission by the State party
59. In a subsequent submission, the State party affirmed that the author’s characterization of the Committee’s Views as similar to the advisory opinions of the International Court of Justice is incorrect. The Optional Protocol provides a mechanism under which States can consent to the Committee’s examination of individual communications. Unlike the advisory jurisdiction of the Court, which arises at the request of authorized bodies by virtue of the Statute of the Court, there is no alternative source of jurisdiction for the Committee to consider matters concerning States that are not party to the Optional Protocol.
60. The examination of the claims in the present communication that effectively involve a complaint against the United States is not analogous to an examination of the conduct of a State party to the Optional Protocol in the context of an alleged violation of the non-refoulement obligation by a State party. The Committee may be required to evaluate evidence that concerns the conduct of a State not party to the Optional Protocol in its examination of non-refoulement claims. However, it does not require the Committee to make a finding on whether a State not party to the Optional Protocol has breached its obligations under international law. Non-refoulement claims should therefore be distinguished from the claims in the present communication, most of which require the finding of a breach against the United States before it can consider whether Australia has breached its obligations. In that respect, the State party makes submissions on the merits of allegations relating to its conduct to the extent that it does not require it to make submissions on whether the United States breached its obligations under the Covenant.
61. The asserted legal “black hole” of accountability described by the author refers to the limitation of all treaties that States must consent to be bound by them. It is not incompatible with the object and purpose of the Covenant or the Optional Protocol to rule that a communication, to the extent that it concerns the conduct of a State which is not party to the Optional Protocol, is inadmissible.
	(b)	Claims under article 15 regarding retrospective punishment
		State party’s observations
62. The author alleges that Australia participated directly in the retrospective punishment and imprisonment of the author by operation of the arrangement for the transfer of persons sentenced by military commissions. This claim is inadmissible because to proceed with it would require the Committee to find first that the application of the offence of “providing material support for terrorism” in the case of the author amounted to a breach of the Covenant by the United States. 
		Author’s comments
63. In an additional submission to the Committee, dated 12 November 2012, the author provides a copy of the decision of 16 October 2012 of the United States Court of Appeals for the District of Columbia Circuit in Hamdan v. United States. The Court held that Mr. Hamdan’s conviction for material support for terrorism could not stand, as, when Hamdan committed the conduct (from 1996 to 2001), the military commissions could try violations of the international law of war. However, the international law of war did not proscribe material support for terrorism as a war crime. Furthermore, on 9 January 2015, the convening authority for United States military commissions at Guantanamo Bay dismissed the charges in the case of United States v. Noor Uthman Muhammed, in view of the fact that the charge of providing material support for terrorism had been invalidated by a superior United States civilian appeals court. Finally, on 18 February 2015, the United States Court of Military Commission Review, in the case of David M. Hicks v. United States of America, set aside and dismissed the guilty verdict against the author and vacated his sentence, finding that the author’s conviction was unlawfully retrospective. According to the author, that new fact destroys the inadmissibility argument of Australia that, in order to accept the article 15 claim, the Committee should first determine the legal responsibility of the United States. The United States has now determined its own legal liability for retrospective punishment.
	(c)	Claims under article 9 regarding unlawful and arbitrary detention
		State party’s observations
64. The author’s claims that Australia breached article 9 is comprised of two grounds, both of which rest on allegations against the United States being made out. The first ground is that the author’s imprisonment in Australia was based on the imposition of a retroactive offence upon him by the United States. This ground is inadmissible on the same basis as the claim under article 15 (1). As to the ground that the author’s imprisonment in Australia flowed directly from his unfair, unlawful United States trial, it is inadmissible because it would require the Committee to find first that the trial and related allegations of ill-treatment amounted to breaches of the Covenant by the United States.
65. On several occasions in his submission, the author relies on international humanitarian law; for instance, when he claims that at the very least he was entitled to the minimum guarantees of common article 3 of the Geneva Conventions of 1949. The State party recalls the Committee’s jurisprudence that communications asserting a violation of rights other than those set forth in the Covenant are incompatible ratione materiae with the provisions of the Covenant and should be declared inadmissible under article 3 of the Optional Protocol.
		Author’s comments
66. In his response to the State party’s observations, the author emphasizes that he does not request the Committee to find autonomous breaches of international humanitarian law, absent any connection to rights under the Covenant. Rather, he invokes international humanitarian law as lex specialis solely for the purpose of interpreting the scope of relevant rights under the Covenant in the special context of armed conflict. He recalls general comment No. 31 (2004) on the nature of the general legal obligation imposed on States parties to the Covenant, in which the Committee states that, “the Covenant applies also in situations of armed conflict to which the rules of international humanitarian law are applicable. While, in respect of certain Covenant rights, more specific rules of international humanitarian law may be specially relevant for the purposes of the interpretation of the Covenant rights, both spheres of law are complementary, not mutually exclusive.” In the present matter, whether the author’s detention is “arbitrary” under article 9 of the Covenant can only be determined by reference to the lawfulness of detention under international humanitarian law, which qualifies the standard of arbitrariness. The author is therefore only requesting the Committee to correctly interpret the rights under the Covenant.
	(d)	Claims under articles 2, 7, 14, 17 and 19 in connection with the plea agreement
		State party’s observations
67. The author contends that Australia is responsible for breaches of the Covenant arising from the agreement on two grounds: (a) acknowledging and adopting as its own the conduct of the United States; and (b) aiding or assisting the United States in relation to the agreement. In connection with the first ground, the State party submits that the claim is inadmissible under article 1 of the Optional Protocol, because the conduct at issue would remain the conduct of the United States. The author invites the Committee to use Australia as a proxy for the United States to make findings on United States conduct under the guise that it was conduct adopted by Australia. As for the second ground, it is also inadmissible under article 1 of the Optional Protocol because to proceed would require the Committee to find first, as a matter of primary liability, that the conclusion of the agreement constituted a breach of the author’s rights by the United States. Under article 16 of the draft articles on State responsibility of the International Law Commission, primary liability for an internationally wrongful act by the aided or assisted State must be established as a prerequisite to a finding of liability of the aiding or assisting State for that act.
	(e)	Claims under articles 7, 9 and 10 in connection with the author’s detention, interrogation and treatment at Guantanamo Bay
		State party’s observations
68. The author claims that Australia aided or assisted the alleged unlawful detention, interrogation and treatment of the author by the United States at Guantanamo Bay. Again, the author’s reliance on article 16 of the draft articles on State responsibility of the International Law Commission would require the Committee to find first that the United States, as the aided or assisted State, had breached the author’s rights under articles 7, 9 and 10. Accordingly, this claim is also inadmissible under article 1 of the Optional Protocol.
	(f)	Claims under article 14 regarding unfair trial
		State party’s observations
69. The same argument regarding the two previous claims, with reference to article 16 of the draft articles on State responsibility of the International Law Commission, applies with respect to the author’s claims that Australia unlawfully aided and assisted in his alleged unfair trial. These claims are also inadmissible under article 1 of the Optional Protocol.
70. As to the author’s contention that, at the very least, he was entitled to the finding of a breach of common article 3 of the Geneva Conventions of 1949, the State party recalls the Committee’s jurisprudence that communications asserting a violation of rights other than those set forth in the Covenant are incompatible ratione materiae with the provisions of the Covenant and should be declared inadmissible under article 3 of the Optional Protocol.
	(g)	Claim under articles 2 and 7 regarding torture and ill-treatment
		State party’s observations
71. The author’s claims that Australia failed to investigate his allegations of torture or cruel, inhuman or degrading treatment are inadmissible under article 1 of the Optional Protocol. The Committee cannot reach a view regarding the responsibility of Australia without determining that the United States breached the Covenant.
72. Furthermore, the claim is inadmissible ratione materiae, as there is no duty set forth in the Covenant to investigate allegations of torture relating to conduct outside the jurisdiction of a State party. In its general comment No. 20 (1992) on the prohibition of torture or cruel, inhuman or degrading treatment or punishment, the Committee explicitly links the prevention and punishment of torture to acts that occur within any territory under the jurisdiction of a State party and makes no mention of an obligation on a State party to prevent, punish or investigate alleged acts of torture that occur within territory under the jurisdiction of another State party. If a State party is not responsible for the breach of the Covenant in relation to a citizen that takes place in another country at the instigation of that country’s government, it cannot be argued that a State party has a duty under the Covenant to investigate an allegation that such a breach has occurred.
		Author’s comments
73. The author insists that a proper interpretation of the Covenant sustains his contention that Australia bears an obligation to investigate his alleged torture by the United States. The responsibility of a foreign State (the United States in this case) for committing torture exists independently of any duty on a second State to investigate acts of foreign torture where a victim is present in its territory. The meaning of article 7 of the Covenant is interpreted more extensively than its literal terms by the Committee. For instance, the article encompasses a duty of non-refoulement even though there are no words to that effect. The provisions of the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, which share the common purpose of eliminating torture, can inform the interpretation of article 7. The preamble of the Convention specifically references article 7, demonstrating the linkage between the two treaties as part of an integrated human rights treaty system.
	(h)	Claims under articles 12, 14, 17, 19 and 22 regarding the imposition of a control order
		State party’s observations
74. Regarding the author’s claims on the imposition of a control order, the author alleges that he could not test adequately the evidence brought by the Australian Federal Police and upon which the order was issued because, under the Criminal Code Act, no disclosure of information is required if it is likely to prejudice national security. However, the author does not explain how the relevant provisions of the Code were applied in his case and how that application violated his right to a fair trial. The Australian Federal Police did not rely on such provisions to exclude information from documents it was required to otherwise provide the author or to prepare for other purposes in relation to the control order process. There is no reference to the Code in the judgements regarding the control order. The author states that the evidence adduced by the Australian Federal Police appeared to be based solely upon interviews conducted while he was at Guantanamo Bay. However, the Australian Federal Police adduced other evidence, which included letters written by him to his family from Pakistan and Afghanistan and other material seized under a lawfully executed search warrant in Australia. That evidence was also made available to the author. Furthermore, in his judgement confirming the control order, the Federal Magistrate identified the material to which he had regard in considering the matter and based his decision on evidence that had been made public. The author was invited to present evidence, but he declined, as noted by the Magistrate in his judgement.
75. That element of the fair hearing ground invites the Committee to conduct a review of legislation in the abstract (actio popularis) of the provisions of the National Security Information (Criminal and Civil Proceedings) Act and related provisions of the Criminal Code. This is inadmissible under article 1 of the Optional Protocol, because the legislation in question did not affect the author’s rights under the Covenant. 
76. The author’s allegation that the Magistrate erred in his evaluation of the evidence presented by the Australian Federal Police is inadmissible under article 2 of the Optional Protocol. The author does not show that the court’s evaluation was clearly arbitrary or amounted to a manifest error or denial of justice or that the court otherwise violated its obligation of independence and impartiality. He does not contend that the Federal Magistrate’s evaluation of the evidence demonstrated a lack of independence or impartiality. Furthermore, he did not ask the Magistrate to rule on the admissibility of the evidence of the Australian Federal Police and its reliability.
77. As for the necessity for the restrictions placed on him, the author contends that the definition of “terrorist act” in the Criminal Code is broad and vague and does not satisfy the principle of legality. However, the author does not link that principle to any article in the Covenant. Furthermore, the elements of the principle of legality embodied in article 15 are only applicable in cases involving criminal offences, while the control order proceedings were civil. Accordingly, that element should be found inadmissible ratione materiae. Additionally, the necessity ground of the author’s control order claim, insofar as it rests on the definition of “terrorist act” in the Criminal Code, is inadmissible as action popularis under article 1 of the Optional Protocol, because it invites the Committee to conduct an abstract or theoretical review of the definition. The author does not explain how the definition of “terrorist act” impacted upon him in the control order proceedings.
		Author’s comments
78. The author rejects the State party’s contention regarding action popularis. He accepts that the National Security Information (Criminal and Civil Proceedings) Act and related Criminal Code provisions were not applied to him. However, the very existence of the legislation and the obvious potential for its use (necessarily to his detriment) substantially deterred him from seeking to adduce or contest evidence at the control order hearings. 
79. He did not enjoy a genuine opportunity to present evidence without serious risk of adverse repercussions. If he had produced evidence as to his innocence, that would have directly called into question the soundness of his conviction and could have been considered as a collateral attack upon it of the kind prohibited by the plea agreement.
80. The author maintains that the Magistrate did not adequately scrutinize the limited evidence presented by the Australian authorities, so as to establish the necessity of imposing the control order. The evidence was old; related to the author’s past activities (none of which involved actual or attempted “terrorism” against protected targets); and did not evidence anything as to his conduct or state of mind in the six previous years or his state of mind at the time of the hearing.
81. The author maintains that the vagueness of the definition of terrorism of Australia remains problematic as regards article 15 of the Covenant and the principle of legality. Control order proceedings should be treated as attracting the protection of criminal law proceedings, including protection against retrospective punishment.
82. The author disagrees with the State party’s contention that his claim regarding the necessity ground involves a theoretical review of the legislation. The overly broad Australian definition of terrorism enabled the Australian court to identify the author as a “terrorist” threat in respect of conduct which is not indisputably terrorist. 
		Further submission from the State party
83. In a subsequent submission, the State party contests some of the above arguments put forward by the author. It clarifies that the National Security Information (Criminal and Civil Proceedings) Act and the offences stated therein did not apply to the author. Therefore, there was no risk that the author could have been subject to any criminal prosecution under it. His claim that the existence of the provisions of the National Security Information (Criminal and Civil Proceedings) Act deterred him from participating in the proceedings and mounting an effective defence should therefore be dismissed. The author’s decision not to submit evidence was entirely his own, as the legislation did not apply to him and could not have had any deterrent effect upon his ability or willingness to adduce or contest evidence in the circumstances. 
		State party’s observations on the merits and author’s comments thereon
	(a)	Claims under article 15 regarding retrospective punishment
		State party’s observations
84. Australia disagrees with the author’s argument that the protection of article 15 must extend to wherever enforcement of a sentence takes place, including where a sentence is enforced by another State in its own territory; that otherwise one State would be free to enforce retroactive penalties imposed by another State’s courts without itself violating article 15; and that this would create an incentive to “contract out” the enforcement of sentences to other States whose imprisonment of an offender could not be challenged in the second State for retroactivity. That hypothetical scenario fails to deal with the reality of the international framework for the transfer of sentenced persons. Bilateral and multilateral transfer agreements do not provide for the enforcement of sentences to be “contracted out” at the convenience of the sentencing State.
85. Australia disagrees with the author’s contention that Australia accepted “full responsibility” for the enforcement of the author’s sentence by operation of the transfer arrangement. The arrangement draws on elements of the Convention on the Transfer of Sentenced Persons of the Council of Europe, to which both countries are party. Paragraph 8 of the arrangement, which is based on article 8 (1) of the Convention, provides that the taking into custody of a prisoner by Australia has the effect of suspending the enforcement of the sentence by the United States of America. Hence, the transfer only suspends and does not terminate the enforcement of that prisoner’s sentence by the United States. Furthermore, in paragraph 9.1 of the arrangement, it is stipulated that “the competent authorities of Australia are to continue the enforcement of the sentence immediately upon the prisoner being taken into Australian custody”. The use of the word “continue” makes clear that Australia is not engaged in a separate process of enforcement for which it bears “full responsibility”.
86. In paragraph 10.1 of the arrangement, it is stipulated that “consistent with its law, the Government of Australia is to respect and maintain the legal nature and duration of the sentence as determined by the United States”. In continuing to enforce the sentence, Australia is thus not permitted to change its legal nature or duration, except insofar as the sentence would need to be adapted to avoid incompatibility with Australian law.
87. In paragraph 9.2 of the arrangement, it is stipulated that “the enforcement of the sentence in Australia is to be governed by the law of Australia and Australia alone is to be competent to take all appropriate decisions”. The use of the term “appropriate” suggests that Australia alone does not take all decisions; for instance, it cannot change the legal nature or duration of the sentence. Furthermore, in paragraph 12, which draws on articles 12 and 13 of the Convention on the Transfer of Sentenced Persons, it is stipulated that the United States alone is to have the right to decide on any application for review of the judgement or to pardon the offence. In doing so, it is thus made clear that the United States retains responsibility for convictions by military commissions and that this has not passed to Australia.
88. Finally, in paragraph 13 of the arrangement, which is based on article 14 of the Convention on the Transfer of Sentenced Persons, it is provided that Australia is to terminate the enforcement of a sentence if it is informed by the United States of “any decision or measure as a result of which the sentence ceases to be enforceable”. This shows that the United States continues to exercise responsibility for sentences and the legal review of the proceedings that led to those sentences.
89. The interpretation of the provisions in the transfer arrangement proposed by the author, if accepted, may undermine the intention of schemes facilitating the international transfer of prisoners. If receiving States are to be regarded as assuming responsibility for the trial and conviction of their nationals in other States as part of the transfer process, a receiving State may well be reluctant to agree to the return of its nationals without a comprehensive review of the processes that led to their convictions, an outcome that would risk negating the humanitarian and rehabilitative objectives of prisoner transfer schemes.
		Author’s comments
90. The author states that no serious interpretation of article 15 can hold that it covers only convictions but not penalties.
91. By “full responsibility” for enforcement, the author means that Australia bears full responsibility for such enforcement functions as are assigned to it by the transfer arrangement. Australia was responsible for continuing the “enforcement” of the sentence in accordance with Australian law and was competent to make all appropriate decisions. In the performance of those functions, Australia was required to comply with its obligation under article 15 to ensure that no one within its territory and jurisdiction was subjected to retrospective punishment, including imprisonment. Nothing in article 15 creates an exception for transfer arrangements. Moreover, the tasks allocated to Australia were of such nature that the State’s conduct can be assessed for compliance with article 15 without reference to whatever enforcement acts the United States may have performed after the author’s return to Australia.
92. The author expresses doubts as to whether his transfer complies with the Convention on the Transfer of Sentenced Persons. First, the Convention applies only to sentences imposed by a court of law. Given the characteristics of the United States Military Commission, it is doubtful whether it can be qualified as a court. Second, the Convention imposes the double criminality rule. In that respect, Australia has repeatedly maintained that the author could not be prosecuted in Australia for lack of a corresponding offence under the legislation in force at the time. Third, under the Convention, either the administering State or the sentencing State may grant pardon, amnesty or commutation of the sentence. In contrast, the author’s transfer arrangement permitted only the United States to make such decisions. Thus, the arrangement is clearly incompatible with the Convention.
93. The author claims that States must not cooperate in transfers following convictions that result from a flagrant denial of justice. Receiving States are not required to conduct a “comprehensive” review of the actual conditions in which the trial took place, but simply to review the foreign proceeding for the purpose of determining whether a flagrant denial of justice occurred. Precluding cooperation in cases where justice is flagrantly denied would send a signal to violator States that there are principled limits to transnational criminal cooperation. The humanitarian objective of transferring a prisoner does not excuse violations of the Covenant.
		State party’s further submission
94. Australia adds that bilateral agreements on prisoner transfer with a foreign country are not to be regarded as a means of endorsing that country’s criminal justice system or the trial process or sentence in a particular case. The transfer process does not involve an evaluation of the foreign conviction or sentence, but rather considers the prisoner’s long-term welfare and rehabilitation. The enforcement of the author’s sentence was consistent with the transfer arrangement and the continued enforcement method as set out in the International Transfer of Prisoners Act 1997. Taking a position that Australia could progress with an individual transfer application or effect the actual transfer of a person only where there exists full confidence in the relevant foreign country’s criminal justice system (or the trial process and conviction in a particular case) would be incompatible with the humanitarian, rehabilitative and social objects and purposes of international transfer schemes. The party that stands to lose the most from non-cooperation in prisoner transfers is the prisoner, not the sending State. International prisoner transfer is not about transnational criminal cooperation; rather, it is a humanitarian and rehabilitative mechanism. 
	(b)	Claims under article 9 regarding unlawful and arbitrary detention in Australia
		State party’s observations
95. Australia refers to the author’s claims that, if his imprisonment in Australia constituted retroactive punishment under article 15 (1) of the Covenant, then his detention was unlawful and arbitrary and that the unlawfulness and arbitrariness flowed also from his procedurally unfair trial. Both grounds are without merit for the same reasons as those applicable to article 15 (1), i.e. that Australia did not assume full responsibility for the enforcement of the sentence. 
96. Regarding the author’s argument that Australia could have followed the course of action taken by the United Kingdom in seeking the return of its nationals detained at Guantanamo Bay, the State party submits that there was no binding legal obligation on it, under the Covenant or otherwise, to adopt the approach taken by the United Kingdom. 
		Author’s comments
97. The author rejects the arguments of Australia. He does not argue that his imprisonment was arbitrary or unlawful under Australian domestic law, but rather that it was arbitrary or unlawful under international law. 
98. The author has never contended that Australia was legally required under the Covenant to request his return to Australia without trial. Nonetheless, it could have secured its humanitarian objective to return the author to Australia while simultaneously avoiding any cooperation in a prisoner transfer premised on retrospective punishment and an unfair trial. 
		Further submissions from the parties
99. Australia rejects the author’s claim that the legality of detention under article 9 must not be assessed by reference to domestic law. Where the term “lawful” is used in various provisions of the Covenant, such as articles 9 (1), 17 (2), 18 (3) and 22 (2), it clearly refers to domestic law. Therefore, Australia maintains that the author’s detention in Australia was lawful under article 9 (1).
100. In his subsequent submission, in which the author informs the Committee about the decision of the United States Court of Military Commission Review in the case of David M. Hicks v. United States of America, the author submits that the decision necessarily renders his imprisonment for nine months in Australia unlawful and contrary to article 9. There was no lawful basis for the imprisonment in the absence of a valid conviction and sentence, upon which the transfer arrangement was based.
	(c)	Claims under articles 2, 7, 14, 17 and 19 in connection with the plea agreement
		State party’s observations
101. The author founds these claims on two grounds. First, that Australia is responsible for breaches of the Covenant by acknowledging and adopting as its own the conduct of the United States in accepting the agreement. Second, that Australia is internationally responsible for its own role in aiding or assisting the United States in relation to the agreement.
102. In connection with the first ground, Australia reiterates the arguments submitted under articles 15 and 9, where it refuses the author’s contention that, by operation of the transfer arrangement, Australia assumed full responsibility for the enforcement of the author’s sentence. The International Law Commission, in its commentary on article 11 of the draft articles on State responsibility, states that the act of acknowledgement and adoption, whether it takes the form of words or conduct, must be clear and unequivocal. The author has not established that Australia, by words or conduct, made the plea agreement “its own”. The transfer arrangement does not pass responsibility for the plea agreement to Australia. The agreement is an instrument of United States criminal law, remains the responsibility of the United States authorities and is not enforceable in Australian courts. Furthermore, the International Law Commission, in its commentary on draft article 11, states that “the term ‘acknowledges and adopts’ in article 11 makes it clear that what is required is something more than a general acknowledgment of a factual situation, but rather that the State identifies the conduct in question and makes it its own”. The fact that Australia was aware of the circumstances of the agreement does not mean that it made the agreement its own. The author does not explain, either, why the fact that the Australian authorities did not independently assess the evidence relied upon by the United States authorities in relation to the agreement represented conduct that showed that Australia, clearly and unequivocally, made the agreement its own.
103. The author claims that the officers of the Australian Federal Police sought to rely on the agreement in their dealings with him in Australia and threatened to revive his suspended sentence if he refused to cooperate with Australian law enforcement authorities as required under the agreement. In its correspondence with the author’s lawyer, the Australian Federal Police referred to the part of the agreement relating to the author’s cooperation with Australian and United States law enforcement and intelligence agencies. However, that correspondence did not threaten to have the author’s suspended sentence revived if he refused to cooperate. The Government of Australia made no approach to the United States in that regard and the Australian Federal Police accepted advice from the author’s representatives that he was unable for medical reasons to participate in an interview. Ultimately, his lawyer advised the Australian Federal Police in May 2009 that the author was of the view that it would be fruitless to engage him in any future interviews, as he had already provided all the information that he could to the Australian Federal Police.
104. In connection with the second ground, the author has failed to substantiate, for the purposes of article 16 of the draft articles of the International Law Commission, that Australia aided or assisted the United States in the conclusion of the plea agreement. The term “aid or assist” in article 16 must comprehend conduct on the part of a State that, as explained in the commentary of the International Law Commission, makes a significant contribution to the performance of an internationally wrongful act by another State. The author has failed to show that the alleged conduct of Australia made a significant contribution to the negotiation and acceptance of the agreement. The alleged acquiescence by Australia cannot be understood as representing a significant contribution to the negotiation and acceptance of the agreement. 
105. There were exchanges between Australian officials and the United States authorities in which a potential plea agreement was raised. Australian officials raised the issue of cooperation between the author and Australian law enforcement authorities in one such exchange. However, the inclusion of a provision on cooperation in the agreement does not support the inference that Australia exercised a significant degree of influence over the content and formulation of the agreement. To achieve such influence would have required Australia to be a party to the negotiation of the agreement, which it was not. Contrary to the inference that the author tries to draw, his transfer to Australia did not arise as an issue for the first time when the agreement was concluded. The question of the transfer had been a matter in the public domain well before the agreement was concluded.
		Author’s comments
106. The author reiterates his claims and indicates that any “aid or assistance” attracts responsibility. If the aid or assistance is of only minor significance, then the State’s relatively low level of contribution to the wrong will be proportionately reflected in the remedial consequences. Thus, reparations will be adjusted accordingly: the quantum of compensation will be small or other measures of satisfaction may suffice.
107. Australia has not provided any evidence of the precise content of its discussions with the United States authorities in connection with the agreement, such as a transcript or meeting records. Since the plea agreement did ultimately include provisions for the author’s cooperation with Australian law enforcement officials, the influence of Australia must have been decisive. Furthermore, it is possible for one State to aid or assist another in formulating the content of a plea agreement even though the first State is not a party to the negotiation. In fact, Australia conceded that it was involved in such negotiations behind the scenes. 
108. Moreover, the offer of immediate return to Australia after the author had been detained for almost six years at Guantanamo Bay plainly operated as an improper inducement to the author to plead guilty, so as to escape his illegal detention for the “lesser evil”. The aid or assistance of Australia in the formulation of the agreement was therefore significant or, at the very least, unlawful.
		State party’s further submission
109. Australia rejects the author’s argument that any aid or assistance to another State attracts State responsibility, as it has no basis in legal authority and is incompatible with the commentary of the International Law Commission on the draft articles on State responsibility. Australia also rejects the author’s comment that the offer of immediate return to Australia operated as improper inducement to the author to plead guilty. The fact that the author entered into a plea agreement because he perceived prison conditions in Australia to be more favourable cannot be held to be the fault of the Government of Australia, let alone an improper inducement to the author to plead guilty.
	(d)	Claims under articles 7, 9 and 10 regarding the participation of Australia in the detention, interrogation and treatment of the author at Guantanamo Bay
		State party’s observations
110. Australia rejects the author’s claim that, by interviewing him while he was detained by the United States, Australia “aided or assisted” the treatment by the United States. The term “aid or assist” in article 16 must comprehend conduct of a State that makes a significant contribution to the performance of an internationally wrongful act by another State. The author has failed to demonstrate that such conduct took place and Australia does not accept that the interviewing of the author by Australian authorities encouraged and supported his alleged unlawful treatment. The interviews were conducted for appropriate Australian law enforcement and intelligence purposes, and the author made no allegation of mistreatment during those interviews. Even if the Committee were to take the view that the interviews encouraged and supported the alleged unlawful treatment of the author by the United States, such purported encouragement and support would not rise to the level of aiding or assisting, as required in article 16.
		Author’s comments
111. The author disagrees with the State party’s legal characterization of its conduct. He had no objection to, for instance, consular visits for the purpose of his welfare. However, Australia took advantage of the basis and conditions of his confinement to pursue its own law enforcement ends, in the process legitimizing the unlawful acts committed by the United States. Such assistance was thus “significant”. Interviewing the author in such circumstances cannot be described as for “appropriate” law enforcement and intelligence purposes.
	(e)	Claims under article 14 regarding unfair trial
		State party’s observations
112. Australia refers to the author’s reliance on article 16 of the draft articles on State responsibility of the International Law Commission in claiming that it unlawfully aided and assisted his alleged unfair trial. In advancing that claim, the author states that senior Australian government officials repeatedly expressed the approval of Australia of the military commission system to which he was subjected. However, the author fails to demonstrate how the alleged condoning and encouraging of the trial system by Australia rose to the level of aiding or assisting the United States, as required in article 16. In its commentary on the draft articles, the International Law Commission states that “the incitement of wrongful conduct is generally not regarded as sufficient to give rise to responsibility on the part of the inciting State, if it is not accompanied by concrete support or does not involve direction and control on the part of the inciting State”.
		Author’s comments
113. The author rejects the arguments of Australia and its interpretation of the commentary of the International Law Commission. There is no reason why incitement could not rise to the level of aid or assistance in an appropriate case. In its commentary, the International Law Commission suggests only that “generally” incitement is not regarded as attracting responsibility. There is no absolute exclusionary rule. Australian officials repeatedly expressed approval of the military commission system and condoned and encouraged it. As a result, Australia provided vital legal and diplomatic support to the United States in defending that system from international criticism. 
114. Australia did in fact provide “concrete support” alongside its incitement. Law enforcement officers searched premises and seized evidence from the author’s family home in Adelaide, interrogated the author at Guantanamo Bay and cooperated with United States officials in the sharing of law enforcement and intelligence information. Such concrete support was given in the context of Australia publicly endorsing the author’s military commission trial. The endorsement of Australia of the military commissions may be seen as rendering aid or assistance in the context of breaching article 41 of the draft articles on State responsibility of the International Law Commission.[footnoteRef:17] In its commentary thereon, the International Law Commission mentions the prohibition of torture in that context. In that regard, the statements by Australia supporting the author’s unfair trial, which arguably amounts to a war crime, may violate the prohibition on recognizing as lawful a violation of a peremptory norm. [17: __________
		“No State shall recognize as lawful a situation created by a serious breach within the meaning of article 40 [obligations arising under a peremptory norm of general international law], nor render aid or assistance in maintaining that situation”.] 

		State party’s further submission
115. Australia reiterates that incitement is not sufficient to give rise to State responsibility if it is not accompanied by concrete support or does not involve direction and control, and rejects the claim that statements by Australian officials amount to aid or assistance. Even if it were the case, the author has not demonstrated how any of the actions that he refers to constitute “concrete support”. The actions described by the author, such as gathering evidence, conducting interviews and cooperating with foreign officials, are preliminary to a trial and have no bearing on the way in which a trial is conducted in a foreign State. The author alleged that his trial did not meet the minimum guarantees of a fair trial as a result of a range of procedural and institutional defects. However, Australia had no control over those.
	(f)	Claims under articles 2 and 7 regarding torture and ill-treatment
		State party’s observations
116. Regarding the author’s claim that Australia failed to investigate his allegations of torture while in the custody of the United States, Australia refers to its arguments regarding inadmissibility and adds that the claim does not concern an obligation set forth in the Covenant. It recalls the 21 visits that Australian officials paid to the author during the time he spent at Guantanamo Bay and on board the USS Peleliu.
117. Australian officials did not at any stage witness or participate in any mistreatment of the author, who made no allegation of mistreatment during interviews conducted by Australian officials. From December 2001 to May 2003, Australian officials visited the author on five occasions, but it was not until the fifth visit in May 2003 that he alleged having been mistreated. In particular, he said that he had been beaten while in custody in Afghanistan, but did not provide details. On 20 May 2004, in response to media reports about his mistreatment, Australia formally requested the United States Department of Defense to conduct an investigation into the treatment of the author, including during the period prior to his detention at Guantanamo Bay. The investigation revealed no information that substantiated the author’s allegations of mistreatment.
118. The author was not mentioned in the reports of the International Committee of the Red Cross on Guantanamo Bay, as the Australian Senate was informed on 3 June 2004. In July 2005, a second investigation of the author’s complaints of mistreatment was carried out by the United States Naval Criminal Investigative Service, which found them unsubstantiated.
119. Complaints made by the author during visits of Australian officials regarding food, a lack of exercise, medical conditions and other matters, such as access to reading material, were raised with the camp authorities at Guantanamo Bay or, where appropriate, with the United States Department of Defense.
		Author’s comments
120. The author disagrees with the interpretation given by Australia of articles 2 and 7 of the Covenant and reiterates his initial claims. He says, inter alia, that he was never provided with a copy of either of the reports on the two United States investigations. As a result, it is impossible for him or the Committee to be satisfied that those investigations were comprehensive, impartial and credible.
	(g)	Claims under articles 12, 14, 17, 19 and 22 regarding the imposition of a control order
		State party’s observations
121. Regarding the author’s claims that the control order proceedings were unfair, Australia refers to the author’s contention that the reliance on the civil standard of proof (balance of probabilities) in imposing the control order was inappropriate given the seriousness of the restrictions imposed and, as such, was in breach of article 14 (1) of the Covenant. The control order regime is directed at protecting national security and public order by reducing the risk of terrorist acts. The regime recognizes the principle of proportionality by requiring the court to be satisfied that restrictions are reasonably necessary, appropriate and adapted, for the purpose of protecting the public.
122. The author contends that he was unable to test fully the evidence brought by the authorities and upon which the order was issued because of restrictions on his access to it. However, that argument lacks merit. The author cites provisions of the Criminal Code, according to which information does not have to be included in certain documents, such as documents to be served on the person in relation to whom the control order is sought, if disclosure of the information would be likely to prejudice national security within the meaning of the National Security Information (Criminal and Civil Proceedings) Act. However, the author does not explain how those provisions were applied in his case. Furthermore, the Australian Federal Police did not rely on those provisions to exclude information from documents that it was otherwise required to provide to the author.
123. The author makes other assertions concerning the operation of elements of the National Security Information Act, but does not specify how those elements were applied in his case. The judgements of the Federal Magistrate make no reference to the Act having been invoked in the matter. The evidence submitted by the Australian Federal Police was available to the author, whose counsel cross-examined the applicant for the control order, a senior member of the Australian Federal Police. The author was invited to present evidence on his own behalf, but did not do so. The judgements contain no reference to the author claiming that his ability to submit evidence had been compromised by the Act. Those points, taken together, demonstrate that the author failed to substantiate the merits of his claim. Thus, Australia submits that the Act and related provisions of the Criminal Code did not violate the rights guaranteed under article 14 (1).
124. The author does not substantiate his contention that the Federal Magistrate’s evaluation of the evidence presented by the Australian Federal Police was capricious or unreasonable. The Magistrate subjected that evidence to scrutiny and provided a reasoned explanation of why the evidence taken as a whole provided a sufficient basis for the court to be satisfied that the issuance of the control order would assist in preventing a terrorist act. Moreover, the Magistrate reduced the reporting requirement for the author from the three times per week sought by the Australian Federal Police to twice per week. The Magistrate further underlined that the author had not submitted evidence of, inter alia, “his current views and beliefs” or “an explanation of the documents relied upon by the Applicant”. Furthermore, it is indicated in the judgement that the author was given additional time to present evidence, but that the offer was not taken up. Finally, the author could have sought to appeal the judgement confirming the control order, but did not do so. Australia concludes that the fair hearing ground of the claim under articles 12, 14, 17, 19 and 22 has not been substantiated on the merits.
125. Regarding the necessity ground, Australia submits the following arguments. First, the necessity ground, to the extent that it rests on the contention that the author’s right to a fair hearing was violated, has not been substantiated on the merits.
126. Second, regarding the possibility of imposing less invasive methods, Australia submits that the control order regime in the Criminal Code represents a necessary and proportionate response to the risk of terrorist acts. Consequently, the author’s positing of a hypothetical alternative regime is without merit. Further, the imposition of the order followed a properly conducted judicial process and the restrictions on the author conformed to the principle of proportionality and were appropriate to achieve their protective function. The author was required to report to the police twice a week on Wednesdays and Saturdays between 5.15 a.m. and midnight. The requirement did not preclude the author from seeking employment or studying. He was prevented from contacting any individual whom he knew to be a member of a terrorist organization, which was necessary and proportionate in addressing the risk of a terrorist act. He was not prohibited from using basic telecommunication services. In reducing the reporting requirement, the Magistrate took into account the impact on the author’s circumstances, including financial and personal ones. Furthermore, the Australian Federal Police facilitated changes to the order to allow the author to travel within Australia and change his residence from Adelaide to Sydney.
127. Third, the contention that the definition of “terrorist act” in the Criminal Code does not satisfy the principle of legality lacks merit. Only article 15 of the Covenant embodies elements of the principle of legality and does so in relation to criminal proceedings. The control order proceedings were civil, not criminal. As article 15 does not apply to civil proceedings, the author has failed to show that his contention regarding the definition of “terrorist act” can be assessed against the Covenant. The author has also failed to establish how the alleged problem with the definition of “terrorist act” affected him in the control order proceedings.
128. Fourth, the contention that prior training is not sufficient, in and of itself, to justify a control order without evidence of any continuing intention on the part of the affected person to engage in terrorism, lacks merit. Under article 104.4 (1) of the Criminal Code, a court has discretion as to whether to impose a control order where the person has provided training to, or trained with, a listed terrorist organization. The court is required to be satisfied that each of the obligations, prohibitions and restrictions to be imposed on the person by the order is reasonably necessary and appropriate.
129. Fifth, the author had the opportunity to give evidence that he did not pose a danger to the community, but did not use it. Furthermore, it is only the Federal Magistrate’s evaluation of the facts and evidence that can properly be subjected to scrutiny by the Committee and, then, only if it can be shown that such evaluation was clearly arbitrary or amounted to a manifest error or denial of justice. As to the contention that the imposition of the control order breached the ne bis in idem principle, the imposition of the control order did not constitute a criminal penalty and the order did not subject the author to detention.
130. Sixth, the contention that the organizations with which the author trained were not proscribed in Australian law at the time is irrelevant, since the purpose of the control order proceedings was not to determine whether the author should be subject to a penalty for his involvement with them. The fact that the author trained with them prior to their listing did not reduce the harm that the author was considered to present at the time the court considered the control order application.
131. Seventh, the contention that the activities undertaken by the author were not unlawful at the time has not been substantiated on the merits, as the control order proceedings were not criminal proceedings.
132. Lastly, the question of the interpretation of the author’s letters to his family is bound up with the evaluation of evidence by the Magistrate. The author does not establish that the Magistrate’s evaluation was clearly arbitrary or amounted to a manifest error or denial of justice, or that the Magistrate otherwise violated his obligation of independence and impartiality. The author had the opportunity to give evidence challenging that interpretation, but did not use it.
		Author’s comments
133. In connection with the standard of proof, the author submits that the standard requiring only “reasonable satisfaction” still permits a very wide margin for error and falls well short of the criminal standard of beyond reasonable doubt. A standard closer to the criminal standard is more acceptable in control order proceedings than relying on a civil standard. He also reiterates his claim that the court should not have exercised its discretion to impose a control order as it was not necessary in the circumstances. It cannot be necessary to impose rights restrictions solely in respect of past conduct that was not unlawful, to prevent potential future conduct that is also not harmful to civilians and cannot genuinely be classified as “terrorist”.
134. Regarding the letters to his family, the author reiterates that the court did not closely examine the range of possible meanings that they conveyed and assumed the worst of the author, without demonstrating how they revealed an intention to unlawfully harm civilians.
135. As to his ability to challenge the evidence, the author submits that the court should have asked harder questions in scrutinizing the evidence and satisfied itself as to the facts that the evidence was actually capable of supporting. There was no credible evidentiary basis for the court to find that the author intended to harm civilians currently or in future. That was true even in the absence of the author’s own evidence to rebut the Australian authorities’ case.
136. The legislation does not formally require the authorities or courts to consider other, less invasive means before applying for or issuing a control order. In his case, the court considered the availability of surveillance in determining adjustments to the restrictive measures. The court did not, however, carefully scrutinize the means of surveillance, illustrating the point that the court did not adequately examine whether other means were able to secure the same security end with less invasive effects. Control orders were abolished in the United Kingdom because of concerns about their effectiveness, necessity and adverse impacts on human rights.
137. Regarding the definition of terrorism, the author reiterates that it is too vague and had an adverse effect in his case by leading directly to the imposition of the control order.
138. The author also contends that the ne bis in idem principle is not limited to cases where two criminal proceedings are involved, but may encompass, for instance, a criminal proceeding followed by a civil process that imposes punishment or penalties in respect of the same underlying conduct.
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