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Komurer nmo npaBam 4eJjioBeka

Coo0menune Ne 2005/2010*

Coo0Opa:xenusi, npuHsaTbie KomureTom Ha ero 115-ii ceccun
(19 oxTsa0pst — 6 HosaaOps 2015 roga)

Ilpeocmasneno:

Ilpeononazaemasn scepmea:
Tocyoapcmeo-yuyacmuux:

Jlama coobwenus:

Cnpasounas 0oKymeumayus:

Jlama npunamus Coobpasicenuii.

Tema coobujenus:

Bonpocwi cywecmsa:

IIpoyedypuule 6onpocwl:

Cmamou Ilaxma:

Cmambu Daxyromamuenozo
Ilpomoxkona

JsBugom XukcoM (mpencraBicH
anBokaramu Tamapoit Cumc
u benom Caymnom)

aBTOP COOOUIECHUS
ABcTpanusg

20 cents6ps 2010 roga (mepBoHaYaIbHOE
NpeICTaBICHHE)

pemenne CrnenuaibHOTO JOKIATIHUKA
B COOTBETCTBHUH ¢ npasBuiamMu 92 u 97,
MPENnpoBOXKACHHOE TOCYIapCTBY-
yuacTHHKY 18 HOs6ps 2010 roga

(B BHJIe TOKYMEHTA HE M3/1aBAJIOCh)

5 HostOpst 2015 roma

OTBETCTBEHHOCTH TOCyIapCTBa-yYIaCTHHKA
3a UCMOJHEHUE TPUTOBOPA, BEIHECEHHOTO
B MHOCTPAHHOM TOCyIapCTBe

peTpOaKTUBHOE HaKazaHUe, NMBITKH,
MPOU3BOJIBHOE COAEPIKAHUE MO
CTpakel, yCIIOBHS COAEP KaHUS MOJ
CTpaXkel, HeclpaBeJINBOE cyeOHOe
pazbupaTenbcTBO, HEAUCKPUMHUHALINS,
MpaBO Ha HEIIPUKOCHOBEHHOCTh YaCTHOM
JKU3HU

IOpUCOANKIUA TOCyaIapCTBa-y4aCTHHUKaA,
OTCYTCTBHE 000CHOBAHUSI

2,7,9,10,12, 14, 15,17, 19 u 22
1u?2

* HpI/IHO)KeHI/Ie 11 pacnupoCTpaHsI€TCA TOJBKO Ha SI3BIKE NIPEACTABIICHUSA.
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IMpunoxenue I

CooOpa:xxenns Komutera mo mpaBam 4ejioBeka

B COOTBETCTBHUHU € MNYHKTOM 4 cTaThu 5 ®aKkyJbTATUBHOTIO
NMPOTOKO0JIA K MeXIAYHAPOAHOMY MAKTY 0 IPasKIaAHCKHX

U noJuTudeckux npasax (115-s1 ceccus)

OTHOCHUTCIIBHO

Coo0menus Ne 2005/2010**

Ilpeocmasneno: JaBunom Xukcom (mpeacTaBieH
anBokataMu Tamapoit Cumc
u bernom Caynom)

Ilpeononazaemasn xepmea: aBTOp COOOLICHUs

Tocyoapcmeo-yuacmuux: ABcTpanus

Hama coobwenus: 20 centsiopst 2010 rona (nmepBoHavanbHOE
IpeacTaBIeHuE)

Komumem no npasam uenogeka, yupeXKJeHHBIH B COOTBETCTBUU CO cTaThel 28
MexayHapoaHOTO TaKTa O TPaXJaHCKUX U MOJUTUUYECKUX MpaBax,

Ha ceoem 3acedanuu 5 Hosi6ps 2015 rona,

sasepuiue paccmompenue coobuenuss Ne 2005/2010, mpeacTaBiIeHHOTO eMy
JaBuaom XUKCOM B COOTBETCTBUU ¢ PaKyabTaTUBHBIM NMPOTOKOJIOM K MexayHapoa-
HOMY MaKTy O TPaXJaHCKUX U MOJUTUYECKUX MpaBax,

NPUHAE 60 @HUMAHUEe BCIO MMCHMEHHYIO HH(OPMAIUIO, IPEICTABICHHYIO €My
aBTOPOM COOOIIEHHS U rOCyJapCTBOM-yUYaCTHUKOM,

npuHumaem CJICAYIOUICEC:

Coo0paxeHusl B COOTBETCTBHHU € MYHKTOM 4 cTaTbu 5
®aKyJIbTATUBHOIO NPOTOKOJIA

1.1 ABTOpOM coobuieHus sBusieTcs JaBua XuKC, TpakaaHUH ABCTpalUH, PO B-
muiics 7 aBrycta 1975 roga. OH yTBepXKIaeT, 4TO SIBISETCA >KEPTBOM AUCKPUMUHA-
LIMU CO CTOPOHBI ABCTpPaJIMM B COOTBETCTBUM €O cTaThsiMmu 2, 7, 9, 12, 14, 15, 17, 19,

*x

B paccMoTpeHHH HAaCTOSIIEro cooOIEeHUs NPUHUMAIN y4acTHe CIeAyIOLHe YWICHBI
Komurera: Anx ben Amyp, Jlasxapu by3un, Axmen Amun ®@aranna, Onusse ne OpyBuisb,
IOn3u UBacasa, VBana Enwa, Jynkan Jlaku Myxymy3sa, @ornau [Tazapnuc, Maypo IMonurw,
cap Haiimxen Pogmn, Buktop Manyans Pogpurec-Pecus, ®abnan Omap CansBuomnu,
Hupymxnamr Cutyncunrx, Aus 3aii6epr-Dop, IOBans lllann, Koucrantna Bapazenamsunn
u Mapro Barepsai.

B cooTrBeTcTBUM ¢ npaBuioM 91 nmpasun npouenypsl Komurera unen Komurera

r-xa Capa Kiupneng He npuHHUMana y4acTHsl B pACCMOTPEHUH HACTOSIIET0 COOOIIEHHUS.
JIBa 0coOBIX MHEHUS, OANMCAHHEIE ABYMs uieHaMu KoMmureTa, comepxarcst B 100aBICHUAX
k HacTosiuM CooOpakeHUsIM.
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22 n 26 Ilakra. PakyIpTaTUBHBIM MPOTOKOJ BCTYHIJI B CHJIYy IUIS TOCyJapcTBa-
ygacTHHKa 25 nexabps 1991 roxa.

1.2 Astop Osvin 3amepkan B Adpranucrane B HosOpe 2001 roxa. [IpumepHo 15 me-
kabps 2001 roma o Ovl1 mepenaH B pacnopsikeHne CoenuHeHHbx lllTtaToB AMepun-
KM, COJepiKajcsl Ha Pa3lIHYHBIX 00OBEKTaX, a 3aTeM MEPEBEJCH Ha BOCHHO-MOPCKYIO
6a3y Coemmuennsix llltatoB B 3ammBe I'yantamamo, KyOa, rme oH Haxomwmiics mon
crpaxeii ¢ saBaps 2002 roxa mo mapt 2007 roma. 31 mapra 2007 roga oH OBLT TP H-
roBopeH BoeHHOI koMuccueit Kk ceMu rojgam JumeHus csoboxnsl. [Tocne 3akmoueHus
JIBYCTOPOHHETO COTJAIICHHS O Iepelradye 3akiIodeHHBIX Mexay CoeInHEHHBIMHU
ratamu m ABcTpanuei aBrop 0su1 20 Mast 2007 roma Bo3BpaiieH B ABCTpaIIHIo, TIe
OH OTOBLI ceMb MECSIEB M3 CBOETO MPHUTOBOpa. ABTOP ObLT 0cBOOOXKIEH 29 nexadps
2007 ronma. Ilepen ero ocBoboxacHueM DenepaidbHBIH MarucTpaTcKuil cym ABcTpa-
JUW BBIHEC B €r0 OTHOIICHWH IPHKa3 00 OTpaHWYEHUH cBOOOIBI. ABTOp, B 4aCTHO-
CTH, YTBEPXKAACT, YTO B CHJIy YKa3aHHOTO COTNIAIICHHUs ABCTpaius NMPUHUMAJa HENo-
CPEACTBEHHOE y4YacTHE B PETPOCHEKTHBHOM HAaKa3aHWHM M TIOPEMHOM 3aKJIIOYEHHUH,
KOTOPBIM OH IOABEPTAJCS B TO BpPEeMs, KOTAa OH Haxoauics mox ropucauknueit Co-
ennHeHHBIX lllTaToB, YTO SBIsSETCS HApyNIEHWEM €ro Ipas, IPEIyCMOTPEHHBIX
B [Taxre.

1.3 TlosnHbIi oT4eT O (aKTax, U3TOKCHHBIX aBTOPOM, €T0 YTBEPXKACHHUIX B COOT-
BETCTBUHU C [lakTOM, 3aMEYaHMIX rOCyIapCTBa-ydaCTHHKAa OTHOCHUTEIHHO NpHUEMIIE-
MOCTH ¥ CYIIECTBa COOOIICHHS, a TAK)XKE KOMMEHTapHsAX aBTOPa K 3aMEYaHMSIM TOC Y-
JapcTBa-y4yacTHHUKA, CONEPIKUTCS B nMpuioxeHuu I k HacTosAmeMy JOKYMEHTY.

Bonpocel u npoueaypa ux paccmorpenusi B Komurere

PaCCMompeHue eonpoca o npuemiemocmu

2.1  TIlpexnae 4eMm paccMaTpHUBaTh JIOOBIE YTBEPKICHHUS, COJEpKaIUEcs B COOOIIe-
Hun, KoMuTer 10imkeH pennTh, B COOTBETCTBHH C MPAaBWIOM 93 CBOMX MpaBHI NPO-
LEeypBhl, IBISETCS JIM JaHHOE COOOIEHNEe IpHeMIIEMbIM cornacHo DakynbTaTHBHOMY
MIPOTOKOITY.

2.2 Kak toro TpebyeT myHKT 2 a) craThu 5 PakynpTaTUBHOTO MpoTokoia, KomureT
OTMEYaeT, 4TO 3TOT )K€ BOIPOC HE PAacCMaTPUBAETCS B COOTBETCTBUM C KaKOH-THMO0
JIpyroil mpouenypoi MeXIyHapoJHOTO pa3OupaTenbCcTBa WM yperyiaupoBanus. Ko-
MHUTET Jajiee MPUHUMAET K CBEJICHHIO YTBEPXKACHHE aBTOpa O TOM, YTO OH MCYeprall
BCE BHYTPEHHHE CPEJCTBA NMPABOBOW 3aIMTHI, HHUIMHPOBAB HECKOJIBKO OPHUAMY e-
CKHX IPOILENYyp W NMPOIEAYpP, HE CBA3AHHBIX CO CIIOPOM MEXIy cTopoHamu. Ilpm ot-
CYTCTBUU KOMMEHTApHEB CO CTOPOHBI FOCYAapCTBa-y4acTHUKA B 3TOH cBsi3u Komurer
CUHMTAET, YTO HUYTO HE MPEISATCTBYET €My PACCMOTPETh JAaHHOE COOOIIEHHE B COOT-
BETCTBUU C MyHKTOM 2 b) cratbu 5 @akyabTaTUBHOTO HPOTOKOJIA.

2.3 ABTOp YTBEpXJAaeT, UTO C TOTO MOMEHTA, KOT/a OH OBbLI B3ST IOJ CTPaXy IO
koHTposneM CoenuHenusix llltatroB B Adranucrane B nexkadbpe 2001 roma u mo ero
nepenauu B Apctpanuo 20 mas 2007 roma, oH cTan KepTBOIl HapylIeHUH ero mpas,
npeaycMoTpeHHbIX B Ilakre, GONBIIMHCTBO M3 KOTOPHIX NMPOM3OLIIN B TO BpeMs, KO-
I71a OH HaXOJIMJICS TOJ CTpakel Ha BOGHHO-Mopckoil 6a3e CoenunenHbix lllTaToB B
3anuBe ['yaHTanamo. B 3Toll cBSI3M HET COMHEHMI B TOM, 4TO B TEUEHHE BCEX ITUX
JeT aBTOp coolmeHus Haxoxwmics noJ opucaukiuei Coennnenasix lltaTtoB n urto
€ro IpUroBOp OBII BEIHECEH B pe3yibTare cyneOHOro pa3doupaTenbcTBa, MPOBEACHH O-
ro BnactaMu Coenunennsix IlllTaToB. KpoMe Toro, HeT HUKakUX COMHEHHI B TOM,
YTO OOJBUIMHCTBO HapyLIEHUH, O KOTOPBIX yTBEP)KJIaeT aBTop, npunuckiBatorcs Co-
equHeHHbIM IllTatam. OnHako 3asBneHuss aBTopa KoMuTEeTy B OCHOBHOM KacarTcs
TOI 4acTU OTBETCTBEHHOCTH, KOTOPYIO HECeT ABCTpanus B cBoux oTHomeHusx ¢ Co-
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enquHeHHBIMU lllTaTamMu AMepuKH, B pe3ynbTaTe 4Yero aBTOp OTOBIBaJ HakKazaHWE
B ABCTpanuu.

2.4 ABTOp YTBepKZaeT, 4TO ABCTpajusi HECET OTBETCTBEHHOCTH 3a HapylIcCHHUE
€ro IpaB B COOTBETCTBUU C IIakTOM MO CIEIyIONIUM IPUYMHAM: a) B PE3yabTaTe 3a-
KJIIOYEHNUS COTTAIICHHsI O mepeaade ABCTpaius IPUHUMAaIa HEIOCPEICTBEHHOE yda-
CTHE B €r0 PETPOCHEKTHBHOM HAaKa3aHWHM W TIOPEMHOM 3aKIIOUYECHHH, HApyIIas TEM
cambeIM TIyHKT 1 crateu 15 [lakra; b) ero TropeMHOE 3akitoueHHEe B ABCTpaJIUU SBIS-
€TCS MPSIMBIM CIIEJCTBHEM HECIPAaBEAJIMBOTO, HE3aKOHHOTO M JUCKPUMHUHAIMOHHOTO
cyna B Coequnennsix lllTaTax B Hapymenue crarei 2, 14 u 26 Ilakra: HecnpaBe -
BOCTH CyZ€OHOro pa3OupaTenbcTBa MO €ro ey aBTOMAaTHYECKH JENaeT ero Conep-
JKaHue MOJ CTpa)kel B ABCTpajuM HNPOU3BOJBHBIM U HE3AKOHHBIM, IMOCKOJBKY AB-
CTpaius B3sula Ha ceOs OTBETCTBEHHOCTH 3a BBINOJIHEHWE NPUTOBOpA M HaKa3aHMUS;
C) MpaBUTENBCTBO ABCTpanuH Beno HemocpencTtBeHHO ¢ CoenmHeHHbIME lllTaTtamn
MIEPEroBOpsl B OTHONIEHHWU CTAaHAAPTOB CYJOIPOU3BOACTBA, KOTOPHIE OyayT NMpuMe-
HATHCS K aBTOPY; d) BEICOKOIIOCTABIICHHBIE NOJDKHOCTHBIC nuna CoennHenHsix IlTa-
TOB UM ABCTpaJMM HEOAHOKPATHO IYOJIMYHO YTBEpPXKIAlIH O €r0 BHHOBHOCTH, YTO
KpaiiHe HETaTUBHO CKa3aJ0Ch Ha BO3MOXXHOCTH CIIPABEUIMBOTO cyneOHOTO pa3bupa-
TENbCTBA; €) ABCTpaius HE HANpaBisUIa PEIIUTENbHBIX MPOTECTOB HMJIN IIPEACTAaBIIC-
Hui npaButenscTBy CoenmHeHHBIX llITaToB, 4TOOB OCIIOPHUTH MNOO OOPATHYIO CHUITY
00BUHEHNUS, TH00 HECIpPaBeANMBOCTh Ipoueaypsl; f) ABcTpanus He mpoBesa paccie-
JIOBaHUS B CBSI3M C YTBEPXKICHHUSMH aBTOpa O MPUMEHEHUU IBITOK BO BpPEMs COHIEp-
skaHuda nox crpaxeil B Coenunenupix lltaTax, 4yTto sABiseTCS HApyLIeHUEM cTaTteil 7
n 10 ITakTa; g) aBcTpanuiickue AOHKHOCTHBIC JINLa HEOJHOKPATHO IMPOBOAMIN Oece-
Il C aBTOPOM, KOTJa OH HaxXOIWIcs MOJ CTpaked mox KoHTposeM CoeamHEHHBIX
IItaTtoB, B yClIOBUSAX, KOT/Ia TaKWe JOKHOCTHBIE JINIA 3HAIM WJIH C Pa3yMHOH cTe-
MEHBI0 BEPOSITHOCTH [JOJDKHBI OBIIM 3HaTh O CEPHE3HBIX HapyLICHUSAX €ro Ipas;
h) nmpoBoxst ¢ aBTOpoM Oecenbl, KOT/Ia OH HAXOAWJICS B 3aKJIIOUYEHHUH I10J KOHTPOJIEM
Coenunennpix llraros, mist c6opa mHbopMannu, ABCTpanus MpHU3HATa HE3aKOHHOE
obOpamnieHue ¢ aBTopoM co ctopoHsl CoennHeHHBIX llITaTOB M TeM caMbIM HOOMIpsIIa
U ToAJIepKUBajla Takoe oOpalmieHue; BIOCICACTBUU ABCTpalHs HCIOJb30Baja HH-
¢dopmannio, coOpaHHYI0 B XOAe 3THUX Oecell, B Mpoliecce BBHIHECEHHS IpHKa3a 00
OTpaHWYEHNHU CBOOOJBI aBTOPA B aBCTPAIMHUCKHUX CyAax; 1) HCIIOJIHEHHE NPUTOBOpPA O
JUIICHUU CBOOOJBI MPEACTABIIIO COOOH NMpU3HAHME M HPHUHATHE ABCTpanuei co-
TJANIeHUs] O MPU3HAHUHU BUHBI; j) B CBOMX OTHOIIGHHSX C aBTOPOM B ABCTpAJIMHU aB-
CTpaJHMiiCKHe BIACTH CCBUIAJIMCH HA 3TO COMIAIIEHHWE B YrpoXalomed MaHepe;
k) mpukas 06 orpaHndeHNU cBOOOIBI aBTOPA MOCIE eT0 0CBOOOXKACHUS U3 SATanbcKkoi
TIOPbMBI, B KOTOPOH 3aKJIIOUEHHBIE pa0OTaIOT, OB HECTIPABEIIIUBEIM, 4 HAJIOXKEHHbBIE
Ha HEro OrpaHMYeHUs He ObUIM HEOOXOJUMBIMH, YTO COCTABIJIIET HapylICHUE CTa-
Tei 12, 14,17, 19 u 22 ITlakra.

2.5 Ilockonbky MHOTHME U3 HpETEH3MH aBTOpa B ajJpec ABCTpalMU KacawoTcs
npeanojiaraeéMbelX HapylUleHUH MpaB aBTOpa 0 €ro Bo3BpalleHus B ApcTpanuio, Ko-
MHTET JOJDKCH OIPEACIHTH, OCYHNISCTBIAIA T ABCTpaius KaKyro-THOO FOPHUCIUK-
LHIO B OTHOILIEHUM aBTOpPa, KOTJa OH HaXOAWICA MOJ cTpaxeid moj koHTpojem Co-
enquHeHHbIX IITaToB. KoMuTeT HAamoMUHAET, UYTO B COOTBETCTBUHU cO cTaThei 2 [Takra
rOCyIapCTBO-YYaCTHHK OOS3yeTCs yBa)xkaTh M OOCCIICUMBATh BCEM HAaXOIAIIHUMCS B
npejaenax ero TEPPUTOPHUHU U MOJ €T0 PUCAUKIMEH JdullaM mpaBa, NpU3HABaeMble B
HacrtosimeM [lakre, u uto craths 1 dakyapTaTUBHOTO MPOTOKOJIA 1Mo3BoJsieT Komure-
Ty MOJy4YaTh U paccMaTPUBATH COOOMICHHS OT JIWI, HAXOASAIIUXCS IOJ] TAKOW FOPH C-
nuknuei. B cBoem 3ameuanun obmero mopsimka Ne 31 (2004) o xapakrepe oOmiero
IOPHINYECKOTO 00s3aTeNbCTBA, HAjJaraeMoro Ha rocyaapcTBa — ydacTHuku [lakra,
Komurer ompepenui, 4To rocyaapCTBO-y4acTHUK 00S3aHO yBaXkaTh U 00OECIICUYMBATH
Mo00My JHUIly, HaxOIsAMm[eMycs B Mpeieiax KOMICTCHIHH Wi 3((QEKTHBHOTO
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KOHTPOJS 3TOTO rOCyAapcTBa-y4acTHHKA, IIpaBa, Mpu3HaBaeMble B [lakTe, naxke eciu
MU0 HE HAaXOOWUTCS Ha TEPPUTOPHH TrocyaapcTBa-ydacTHHKa (myHKT 10). Komwurer
OTMEYaEeT, 4TO aBTOP HAXOIWJCS MoAa cTpaxked mox koHTposneMm CoenmHeHHBIX IllTa-
ToB ¢ nexabps 2001 roga mo 20 mas 2007 roga m 4TO B 3TOT MEPUOX OH OBLI MHOT-
BEPrHYT YTOJOBHOMY IpecienoBaHuio nmo 3akoHy CoenmHensbix llltatos. OmHako
KomuTteT Takke oTMEUaeT, 4TO, IO yTBEPXKACHUIO rOCYlapCcTBa-yJyaCTHHKA, B IEPHUOJ
HaXOXXJICHHS aBTOpa Mox cTpaxeil mox koHTpoieM CoenuHerHsx llltaroB ero 21 pas
MOCENaTN aBCTPAIUICKNE NOKHOCTHBIC JHUIA M COTPYAHHKH HOMUIUU (CM. HIDKE
npunoxenne I, myakr 116). ABTop cooOmmm, 9To ABCTpaius cHaeiana psja Ipen-
craBiieHHH nmpaBuTenscTBy CoennHeHHBIX IlITaTOB, CTpEMSCH YIYYIIUTH NPOIEAYPHI
U YCHJIUTH 3aIIUTy, JOCTYIHBIE aBTOPY, MPUYEM 3TOT (pakT HEe ocmapuBaeTcs rocy-
JapCTBOM-Y4acTHUKOM. B 3Tux oOctostenscTtBax KoMmuTeT cumTaeT, 94TO BOMIPOC O
IOPUCOUKIIMN TECHO CBS3aH C CYLIIECTBOM JI€JIa M €r0 CIEAyeT pacCMOTPETh Ha 3TOH
cTamun’.

2.6 KomuteT oTMedaeT, 4TO rOCyAapCcTBO-YYacCTHHUK BO3PakaeT MPOTHB PACCMOT-
peHUS OTBETCTBEHHOCTH, KOTOPYIO HECET ABCTpaius B OTHOIICHHUH JIMIICHHUS aBTOpa
cB0oOOaBI M penieHus cynebHoro oprana CoeamHeHHbIX llITaTOB HAa OCHOBE NMPHHIIH-
ma, U3JI0KeHHOTo MexayHapogasiM CynoM B Aelie 0 MOHETapHOM 30JI0TE, BBIBE3C H-
HoMm n3 Puma B 1943 roz[yz. Komurer ormeuaet, uto B ToM aene Cya MOCTaHOBHI, YTO
OH HE MOXXET paccMaTpHUBaTh NEPBYIO IMpeTeH3n0 MTannu, mockonbKy HHTEpecH AJl-
OaHMM, KOTOpas HE JaBaja coryacus Ha ropucauknuio Cyna, OyayT He TOJBKO 3aTpoO-
HYTBI pelIeHreM, KoTopoe puMeT Cyll, HO M CTaHyT «CaMUM TIPEAMETOM PEIIEHUS» .
KomuTteT cunrtaer, 4To B HaCTOSIIEM JieJie SICHO, YTO aBTOP XKaJIyeTCs Ha IOBEJICHHE
ABctpanuu u uro natepecsl CoennaeHHbIX lllTatoB He sABnsroTCs «mpeameTom» Co-
06paskeHuii, KOTOpble aBTOp Npu3biBaeT Komurer npunath®. B 3Toi cBasu KomureT
oTMedaeT cyaebHoe pemeHne ot 18 deBpans 2015 roxa, B koropom HanzopHEIH cyq
Boennoit komuccun CoenuHenusix llltatoB B nene Josuo M. Xuxc npomue Coedu-
Hennwvix LlImamoeé Amepuku MOCTAaHOBWII OTIOXHUTH U OTMEHMI OOBUHUTEIbHBIN MPHU-
TOBOP B OTHOLICHUHW aBTOpPa M OCBOOOIMII OT €ro OTOBIBAHMS NMPUTOBOPA, ONPENEINB,
YTO OCYXACHHE aBTOpa OBIJIO HE3aKOHHO peTpocnekTUBHBIM. [lo mHenuio Komurera,
Takoe cyneOHOe pelleHHe 3acTaBiIsieT COMHEBAThCS JJaXe B TOM, YTO pelIeHHE, KOTO-
poe Komurer BbIHECET B OTHOIIEHUH OTBETCTBEHHOCTH, KOTOPYIO HECEeT ABCTpaJINS,
XOTh KaKUM-JIN00 00pa3oM oTpasutcs Ha uHTepecax Coenunenssix Llraros. [Tosro-
My Komurer cunraer, 9to TOT dakt, uto Coenunenuslie llltaTel He paTndunuposanu
@dakynpTaTUBHBIN MPOTOKOJ, HE NMPENITCTBYET PACCMOTPEHHUIO UM Xajlo0bl aBTOpa B
OTHOIIEHUU OTBETCTBEHHOCTH, KOTOPYIO HECeT ABCTPaJIUI B CBSI3HM C IEPHOAOM, KO-
IJ1a aBTOP HAXOAMJICS 1OJ cTpaxei mox koHTposieM CoennHeHHBIX LlTaTos.

2.7  VY4urbiBasg BblIIEU3T0KEHHOE, KOMHUTET cuMTaeTr HpuUeMIEMBbIMHU 3asBICHUS
aBTOpa Mo cTaThsaM 9 ((hakThl, KacarIIuecs HE3aKOHHOTO U MPOU3BOJIBLHOTO 3a/IepiK a-
HHSI B KOHTEKCTE HaXOXKAEHHS MoJ cTpaxkei noa koHTposiem CoenuHenHsix LllTatos),

Cwm. coobmenue Ne 1539/2006, Mynagh npomuse Pymeinuu, CooOpaskeHUs!, TPUHSATHIE
30 urons 2009 rona, myHkKT 7.5.

Case of the monetary gold removed from Rome in 1943 (Preliminary Question)

(Italy v. France, United Kingdom of Great Britain and Northern Ireland and United
States of America), Reports of Judgments, Advisory Opinions and Orders, judgment

of 15 June 1954, I.C.J. Reports 1954, p. 19.

% Ibid., p. 32.

CwMm. Case concerning certain phosphate lands in Nauru (Nauru v. Australia)(Preliminary
Objections),Reports of Judgments, Advisory Opinions and Orders, judgment of 26 June
1992, I.C.J. Reports 1992, p. 240, para. 55; Case of armed activities on the territory

of the Congo (Democratic Republic of the Congo v. Uganda), judgment

of 19 December 2005, I.C.J. Reports 2005, p. 168, paras. 203-204.
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7 n 10 (oOpamenne BO BpeMs HaXOXICHHS IOJ CTpaxeid mox koHTpoieMm CoennmHeH-
Heix [llTaToB), 14 (HecupaBemauBoe cygeOHOE pa3OUPaTENHCTBO COTIACHO IPaBHIaAM
Boennoit xomuccun CoenuaenHsx lllratoB), 15 (peTpocnekTHBHOE MPECTYILICHHE)
u 2 u 26 (He3aKOHHAs NUCKPUMHHAILHWS 10 MPU3HAKY HAIMOHAIBHOTO MPOUCXOXK]I e-
HUS COTNIACHO 3aKOHY O BOGHHBIX KOMHMCCHSAX) B TOH 4acTH, B KOTOPOH OHHU KacarwTcs
NepHOAa HAXOXKICHHS aBTOpa Mo cTpaxkeil mox koHTposeM CoenuHeHHEIX LITaTOB.

2.8 Komurer HamoMHHAaET O TOM, YTO, COTJIACHO MYHKTY 3 CTaThH 2, TOCydapcTBa-
YYaCTHHKH 0053aHBI 00ECIEUHTh JIIOOOMY JHUIY, YbH IIpaBa U CBOO OB, IPU3HAHHBIC
B [lakTe, HapymeHsl, 3QPeKTUBHOE CpencTBO MpaBoBOi 3amuThl. COOTBETCTBEHHO,
rocyJapcTBa-y4acTHHUKH OOsI3aHBl ONEPAaTHBHO U OECHPHUCTPACTHO pacciemoBaTh
000CHOBAaHHBIC YTBEPXKACHHUS O NMPUMEHEHHUH ITIBITOK U JPYTUX TPYOBIX HApPYIICHHSIX
IIpaB YeJIOBEKa M, €CIHM PaccleOBaHMUs CBHUICTEIbCTBYIOT O HAapyIIEHWH CTaTbu 7,
00ecTeunTh PUBICICHIEC BUHOBHBIX K OTBETCTBCHHOCTH.

2.9  ABTOp yTBEp)XJaeT, 4T0O ABCTpaiusi HE NPHUHsIIA MEP IO PacCIEIOBaHHUIO €ro
3asiBICHUN O MPUMEHEHUHU MBITOK BO BPEMS COAEPXKaHUS MO CTPaKkeH ITOJ KOHTPO-
nem Coenunenubix llltatoB B Hapymenue crtaredt 2 u 7 Ilakra. T'ocymapcTBo-
YYaCTHHK 3asBISET, UTO 3TO YTBEPKACHHUE CIEAYET MPU3HATh HEIPHUEMIIEMBIM ratione
materiae, mockosbKy B IlakTe He mpenycMoTpeHa 00sI3aHHOCTh PacciIeloBaTh yTBE -
XKACHHUS O TIBITKAX, CBA3AHHBIC C JCHCTBUSAMH, OCYIIECTBISICMBIMH 3a IpeaelaMu
IOpUCOUKINHN TocyaapcTBa-ydacTHHKa. OnHako KoMHTeT NMpUHHUMAaeT K CBEICHHUIO
(aKT, KOTOpHII HE OCHApPHBAETCA TOCYAAPCTBOM-YYaCTHHKOM, YTO aBCTpaTHICKHE
JOJKHOCTHBIE JINIIa HECKOJIBKO pa3 OecenoBalii ¢ aBTOPOM, KOTJ]a OH HAXOJUIICS IO
crpaxeil mox koHTposeM CoenuHeHHBIX llITatoB. OH TakXke OTMEYaeT, 4TO, IO MHeE-
HUI0O ABCTpanuu, aBCTPAJIMHCKHE areHTHl MPHUHAIH PsA MEp II0 paccleZOBaHHUIO
YTBEPXACHUI O NMBITKaX MKW OecueIOoBEeYHOM OOpalleHHH C MX TpaxkJaHaMH, Haxo-
auBmuMucs nox crpaxkeid B Coennnennsix lllTaTax, Bkirrouas aBropa. Komurer cuu-
TaeT, 9T0 c(hOPMYIUPOBAHHBIN IOCYJapCTBOM-y4aCTHUKOM apryMEHT AaeT MOBOJ s
BOIIPOCOB, KOTOPHIE TECHO CBSI3aHBI C CYIIECTBOM JIe€Ja M JIOJDKHBI OBITH PaccMOTp e-
HBI Ha 3TOH cTanuu. [IoCcKONbKY HET HMKAKMX JPYTHX BOIPOCOB, KAaCAIOUUXCS MpPH-
€MJIEMOCTH HaCTOsIIero coobmenus, KoMuTer cuntaer ero npueMiaeMbIM.

2.10 ABTOp yTBEpKJAaeT, YTO OH SIBISETCS >XEPTBOW HApPYLIEHUH TrOCyIapCTBOM -
YYaCTHHUKOM €ro npas coriacHo IlakTy B CBA3M C €ro TIOPEMHBIM 3aKJIIOYEHHEM B
Ascrpamuu ¢ 20 mas mo 29 nexabps 2007 roga, a Takke B CBSI3H C MOCICAYIOIINM
MPUKa30M 00 OTpaHMYEHHUH CBOOOJBI, BHIHECEHHBIM (PDenepanbHbIM MarucTpaTcKUM
cymoM ABCTpalud, CpOK AeHCTBUSA KoTOporo uctek 21 mexadbps 2008 roma. Ero Tro-
pEMHOE 3aKII0UYeHHE B ABCTpaluH OBUIO Pe3yabTaTOM IPUTOBOpPa K CEMH ToJlaM JIH-
nIeHust cBoOOJBI (M3 KOTOPBIX IIECTh JIET U TPU Mecsla ObUIM 3aMEHEHBI Ha YCIIOB-
HBI CpOK), BblHeCeHHOro Boennoil komuccueit Coeaunennsix IllraroB 31 mapta
2007 roma, a Takxke JBYCTOPOHHErO COIVIAIIEHHs O Nepefade 3aKIIOUEHHBIX MEXKIY
Coenunennpivu llltaTamMmn m ABcTpanuei, COrIacHO KOTOPOMY aBTOp OBII BO3Bpa-
meH B ABCTpainio, 4TOOBI OTOBITH OCTABIIYIOCS YAaCTh CBOEro HakazaHHs. ABTOp 3a-
SIBJISIET, YTO €ro TIOPEMHOE 3aKJII0UYEeHHE IpeJCTaBiIsgeT coOO00H HEe3aKOHHOE M MpPOHU3-
BOJBHOE 3aJiep’KaHHE, MOCKOIbKY OHO SBISIETCS HEMOCPEACTBEHHBIM PE3yJIbTaTOM
HecIpaBeJInBOTO cyaeOHoro pasbuparenscra. IlockonbKy 3Ta nepenada craja pe-
3ynbTaToM cornameHus Mexay ABcrpanueil u CoeguHenHbsiMu IllTatamu, Komurer
CUUTAET, YTO ITO YTBEPKJAEHHUE JAaeT IOBOJ AJISI BOIPOCOB, IPEJYCMOTPEHHBIX CTaTh-
et 9 Ilakra, u 4TO OHO OBUIO AOCTAaTOYHO OOOCHOBAHO IS IieJIeil NMPUEMIIEMOCTH.
[TosTOMY OH OOBABISET €r0 MPUEMIIEMBIM.

2.11 Yro kacaercs mpukaza o0 OorpaHWYCHHUH CBOOOABI, M3gaHHOTO DenepaabHBIM
MarucTpaTcKuM cyaoMm corjacHo ctatbe 104 YrosoBHOro kojgexca ABCTpaliuu, aBTOP
YTBEPIKIAET, 4TO 3Ta Mpoleaypa Oblia HeCIpaBeIMBON, COCTABIISAS HAPYIICHHUE CTa-
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16U 14 Ilakta. KoMuTeT mpmHUMaeT K CBEICHHUIO YTBEPXKICHHE aBTOpPa O TOM, YTO
eMy He Oblta obecredeHa peanabHas BO3MOKHOCTD MPEACTaBUTh T0KAa3aTENbCTBA, MMO-
CKOJIBKY 3TO MOTJIO OBl paccMaTpuBaThCA KaK HApYyLNICHHWE COTNIANICHHS O IPHU3HAHUU
BUHHL. TeM He MeHee, COTIIACHO MH(pOPMALHH, coaepkameiics B aexe, Komurer oT-
M€UYaeT, B 4aCTHOCTH, 4yTo DenepanbHbli MarucTpaTcKUuil Cyl MNPEMJIOKHI aBTOPY
MPEABSIBUTH JA0KAa3aTEIbCTBA OT CBOEr0 MMEHHU M Jal €My AOMOIHHUTEIBHOE BpEMs,
4TOOBI UX MPEABABUTH, HO aBTOP OTKa3aJcs CAeNaTh 3T0; 4To Cyn TIIATENbHO HCCIe-
JOBall J0Ka3aTeNbCTBA, MPEIbSABICHHBIC ABCTpPaNHIICKON (enepanbHOW IOIULIHEH,
BBIpa3WJ OINpEOeNIeHHYI0 03a00YeHHOCTh, oclabun TpeOoBaHHE O COOONIEHWHN HH-
(dbopManuyu BIacCTSIM, a 3aT€M BBIABHHYI apryMEHTHPOBAHHOE OOBSICHEHHE CBOETO
pelIeHusl, OCHOBAaHHOT'O Ha JOKa3aTelIbCTBAX, HAXOJALIUXCA B €TO PACTOPSIKCHUU;
1 9TO aBTOp He 00kayoBai cyaeOHOe pelieHne, MOATBEepKAaronee nmpukas od orpa-
HUYCHUU CBOOOBI.

2.12 KomwuteT mpuaep>KuBaeTcs TOTO MHEHHS, YTO YTBEPXKACHHUSI aBTOpPA II0 CYyIIe-
CTBY OTHOCSTCS K OLIEHKE ()aKTOB M JI0KA3aTEJbCTB, NPOBEACHHONW aBCTPAIHHCKUMHU
cynamu. Komurer He ABISETCS OpraHOM MOCJIEIHEH WHCTAHIMH, IPAaBOMOYHBIM I O-
H3BOJUTH TEPEOICHKY BBIBOAOB O (DAKTHYECKOH CTOpPOHE Aela HIM NPUMEHEHUH
BHYTPEHHEI'0 3aKOHOAATENbCTBA, €CJIH TOJBKO OH HE MOXXET YCTAaHOBHUTB, YTO IPO-
neccyajgbHble ACHCTBHSA BO BHYTPEHHUX CyAaX OBUIM NPOU3BOJBHBIMH HIN OBLIN
PaBHOCHJIBHBI OTKa3y B mpaBocynuu. B Hacrosimem mene Komurer cumraert, 4yTo aB-
TOp He cMOr 00OCHOBAThH JJIS HEJIeld NMPHUEMIEMOCTH CBOE YTBEPXKACHHE O TOM, UTO
JCHCTBHS HALlMOHAJIBHBIX CYIOB SIBISJINCH NPOU3BOJBHBIMH WM OBIIM PaBHOCHIIBHBI
O0TKa3y B IpaBOCyAHH. TakKuM 00pa3oM, 3TH yTBEPKACHHS SBISIOTCS HENPUEMIIEM bI-
MH COTJIacHO cTarhe 2 PaKynbTaTHBHOTO MPOTOKOJIA.

2.13 KomureT npuHUMAaeT K CBEACHUIO YTBEPKAEHHS aBTOpa o crarbsam 12, 17, 19
u 22 0 TOM, YTO IpHKa3 00 OrpaHMYEHHH CBOOOABI HAJOXKMI OTPAaHWUYEHHS Ha OCY-
mecTBiIeHne ero cBo6oa. Tem He MeHee KomuTeT cunraer, 4To aBTOp HEILOCTATOUYHO
000CHOBaJI CBOM YTBEpXACHUS IS Iieneil mpuemsieMocTH. [loaTomMy 3TH yTBepXkae-
HUS SBJISIIOTCS HETIPUEMIIEMBIMU IO CMBICIY CTaThbu 2 DaKkyIbTaTUBHOTO MPOTOKOIIA.

3. B cBere BrimensnoxenHoro Komurer o0bsABIsSET COOOIEHHE PUEMIIEMBIM B
OTHOILLEHUHU YTBEPKACHUH, YyKa3aHHBIX B MyHKTax 2.7, 2.9 u 2.10 BbllIe, U NEPEXOJUT
K PacCMOTPEHHUIO JIeJia M0 CYILIECTBY.

Paccmompenue coobwenus no cywecmay

4.1  KomwuteT mo mpaBaM 4elOBEKa paccCMOTpell coolmieHne B cBeTe Bcell mHpOp-
MalliH, MPEJCTABICHHONH eMy CTOpOHaMH, KaK 3TO NMPEAYyCMOTPEHO MyHKTOM | cTa-
TbH 5 PaKyJIbTaTUBHOTO MIPOTOKOJIA.

a) HpeanonaraeMaﬂ OTBETCTBCHHOCTb rocy/iapCcTBa-y4aCcTHHUKa B CBA3U C ICPUOJOM,
Korja aBTOp HaAXOAUJICA TTOJ CTpa)KCﬁ oA KOHTPOJIEM COCZLI/IHCHHBIX IIItatoB

4.2  Ha cranum paccMOTpeHHUs Bompoca o npuemiemocTd Komurer npuHsn penie-
HHE O TOM, YTO BONPOC O IOPUCAUKIUU TOCyJapCcTBa-ydyacTHUKA TECHO CBSI3aH C CY-
IIECTBOM JieJia M JOJDKeH OBITh paccMOTpeH Ha 3Toi craamu. I[lostomy Komurer
JIOJDKEH BBISICHHUTH, OCYIIECTBIISIO JU TOCYIapCTBO-YYACTHUK B KaKOW-IIHOO MOMEHT
BIIacTh WX 3P (QEKTHUBHBINA KOHTPOIb HaJ aBTOPOM, W, TAKUM 00pa30M, HaXOIUIICS JTU
aBTOp MOJI €r0 IPUCAUKIUEH.

4.3  KomuteT NpuHHMAaeT K CBEJCHHUIO YTBEPKIEHHUS aBTOpPa O TOM, YTO: &) roCy-
JapCTBO-YYaCTHHUK Bello mpsiMble neperoBopel ¢ CoenunennsiMu Illltaramu oTHOCH-
TEIbHO CTAaHIApPTOB CYAONPOU3BOJCTBA, KOTOpPHIE OYAYT NPHUMEHSTHCS K aBTOPY
(cm. ke npunoxenue I, mynkr 15); b) rocynapcTBo-y4acTHUK clieai0 pa3inyHbIe
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b)

npencTaBieHus npaBuTenbcTBY CoenuHeHHBIX LlITaToB, CTpEeMSCh yIYUIIUTh 3aI0UTy
aBTOpa M JOOHUTHCS OCBOOOXKICHHS APYroro aBCTpaluiilia, COmepKaBIIErocs IOX
cTpaxeid B 3ammBe ['yantanamo (cM. HWke mnpmroxenue I, myHkr 17); c) aBropa
21 pa3 mocemanu aBCTPAJIUHCKHE HOJDKHOCTHBIC JHIA W COTPYIHUKH HOJUINH
(cMm. Hmxke npunoxkenue I, mynkr 116), Korma oH HaXOIWICS MO CTPaKeH MMoJ KOH-
tponem CoenuneHHBIX lllTaTtoB, M aBCTpajMiiCKUe areHTH OeCeOBalM C HHUM IS
cOopa nHpopManuH, KOTOpas IO3XKEe MCIOIH30BaNIaCh IPOTHB HETO B XOIE BBHIHEC -
HUS TIpHUKa3za 00 OTpaHUYCHHUH CBOOOABI B aBCTPANHUMCKHUX CyHax (CM. HIDKE MPHUIIO-
xenwne 11, mynkr 39); d) ABcTpanms 3HaNa yCIOBHS COTJIAICHUS O IPU3HAHUH BHHBI,
3aKJIFOYEHHOTO CO CTOPOHON OOBMHEHHS, KOTOPOE TPeOOBaJIo OT aBTOPa COTPYIHUY e-
CTBA C aBCTPAJUHCKUMHU BJIACTAMHU M COLEPXKAJIO OPYTrHe IOJO0XKEHHS B IONB3Y AB-
CTpaJlny; €) aBTOP coOoOmMI 00 OoOpameHNd C HUM aBCTPATUHCKHAM JOJDKHOCTHBIM
JULaMH, KOTOpble OeceloBaid ¢ HUM, a ABcTpanus npocuia BiaacTd CoeTuHEHHBIX
LITaToB MpPOBECTH paccleJOBaHHE €ro yTBEepXKICHUH (cM. Huxe mnpuioxeHue II,
myHKT 177).

4.4  Ha ocHoBe 3THX (aKTOB, KOTOPbIE TOCYAapCTBO-YIaCTHUK HE OCIIOPUIIO, MOX-
HO IPEANOI0KHUTH, YTO FOCYAapCTBO-YIaCTHUK UMEJIO HEKOTOPOE BIUSHUE HA TO, KAK
Coenunennsie llltarel oOpamanuch ¢ aBTOPOM, U OBLIO B COCTOSSHHH NPUHATH MO3HU-
THBHBIE MEPBI [UIsI 00E€CHedYeHHs] TOTO, YTOOBI C aBTOPOM OOpamaiIiNch B COOTBET-
ctBum ¢ [lakTom, B TOM 4ncie Mepbl, HalpaBJICHHbIE Ha HCIPABICHHE HapyIIEHUH
IpaB aBTOpA.

4.5 Tem He MeHee BIUSHHE, KOTOPBIM pPacIoJiarajo IOCYAapCTBO-YYacTHHUK, HE
MOJXKET paccMaTpHUBaThCs KaK OCYMIECTBICHHE BIACTH MIH 3(G()EKTHUBHBII KOHTPOJb
HaJl aBTOPOM, KOTOPBIH comep Kajcs Mo CTpaked Ha TepPUTOPUH, KOHTPOJINUPYEMOH
Coenunennpivu lllTaramu, He HaxoAsIIENCs MO/l CYBEPEHUTETOM HIIN IOPUCAMKIINEH
rocyaapcTBa-y4acTHHUKA.

4.6  Takum obpazom, Komurer 3akiroyaet, 4To B TE€UEHHE BCETO BPEMEHH, KOTOpOE
aBTOp MpOBEN MoJ cTpakelt mox koHTposneMm CoenuHeHHbIX llITaTOB, aBTOP HE MOXKET
paccMaTpuBaThCA KaK HaXOMMBIIMHCS TMOJ «IOPHCIMKIUEH» rocynapcTBa-ydacTHHKA
0 cMBICAy cTarbu | DakyabTaTUBHOIO NpoTOKoda M nyHkra 1 cratbu 2 Ilakra.
B pesynasrare Komurer nmeer ocHoBaHuA ratione loci He BBIHOCUTH CBOETO MHEHHUS B
CBSI3U C YTBEPKICHUSMH aBTOpa 1Mo ctaThsiM 2 u 7 IlakTa, KOTOpBIE KacaloTcs oOpa-
IIEHUS] C HUM TOT/a, KOT/Ia OH HaXOAWJICSA MOJ CTpaked B pacnopsikeHun CoennHe H-
Hbix llTaros.

HpeanonaraeMaﬂ OTBETCTBECHHOCTbH ABCTpaJ’II/II/I B OTHOIIIEHUM 00ecCIeueHus
HUCHOJIHECHUS MPUTOBOPA K THOPEMHOMY 3aKJIIOYCHUIO B paMKax COTJIalICHUS
O nepegavue

4.7  KomuteTr oTMeyaeT, 4YTO B pe3yibTaTe COTIALICHUs O Iepejade aBTop ObLI Ie-
pesenen B Apctpanuio 20 mas 2007 roxa, 4ToOBl OTOBITH OCTABIIYIOCS YaCTh IPHUTO-
BOpa, BblHeceHHOro emy Boennoil komuccueit Coenunennbix IlratoB 31 mapTta
2007 ronma. Ha paccmorpenuun Komurera HaxoAWTCS BONPOC O TOM, HapyLIUIO JIH
rocyJapcTBO-y4aCTHHUK, OCTAaBIsis aBTopa B TIopbMe 10 29 nexabps 2007 roxa B pe-
3y/lbTaTe ITOTO COTNAILIEHHUs, paBa aBTopa no NyHKTy 1 crareu 9 Ilakra.

4.8  Komuter oTMedaeT, YTO K MOMEHTY Ie€pejadd aBTopa OOIIEeCTBEHHO JIOCTYII-
HBIM ObLI G0NbIION 00beM MH(pOpPMAINK, BEI3bIBABIIECH CEPhE3HYI0 03a00YEHHOCTH B
OTHOLIEHUH CHpaBeAIuBOCTH npouenyp Boennoit komuccun CoennnenHsix IllTaTos,
U 3TO JIOJDKHO OBIIO OBITH JOCTATOYHO, YTOOBI Y aBCTPATHICKHUX BJIACTEH MOSIBUIUCH
COMHEHHUSI OTHOCHTEJIBHO 3aKOHHOCTH M JITHTUMHOCTH IIPUTOBOPA, BBIHECEHHOI'O
aBTopy. MHOrMe u3 3THX 03aboueHHOCTeH ObuIM BhIpakeHb KoMHUTETOM B ero 3a-
KJIIOYUTEIbHBIX 3aMEUYaHUsIX 110 BTOPOMY U TPETheMY nepuoandeckum nokiagam Co-
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enquHeHHBIX lltaroB, mpuHATEIX 27 mrona 2006 roma (CCPR/C/USA/C/3/Rev.l),
n KoMuTeToM mpoTHB MBITOK B €r0 3aKJIOYUTEIbHBIX 3aMEYaHHUIAX 110 BTOPOMY INEpH-
onmaeckomy pokinany CoexmneHHBIX LlITatoB AMepuku, npuHATHX B Mae 2006 roma
(CAT/C/USA/CO/2). Xotst 3TO W NMPOU30ILIO MOCIE IMpearnoiaraeMelx (aKToB, pe-
meHune HanzopHoro cyna Boennoit komuccun CoenuaeHHbIX LllTaToB ot 18 despans
2015 roma, BRIHECEHHOE B TOJIB3Y aBTOpa, HE OCTABIAECT COMHEHHH OTHOCHUTEIBHO
HECIIPaBEeAINBOCTH CyAeOHOTO pa30MpaTensCTBa B €T0 OTHONIECHNH, a TAKXKE OTHOCH-
TEIBHO TOTO, YTO HMPECTYIUICHHS, 32 KOTOPBIE OH OBUI OCYKIEH, OBIIM PETPOCIEK-
TUBHBIMU. Kpome Toro, BBUIY nOCELIEHU aBTOpa B 3ajuBe ['yaHTaHamMo aBcTpaluii-
CKMMH JOJDKHOCTHBIMHM JHIAMH W COTPYJHHKAaMH INPaBOOXPAHUTEIBHBIX OpPraHOB
roCyJapCTBO-y4aCTHHK MMEJIO BCE BO3MOXXHOCTH 3HATh YCIIOBUS cyneOHOTO pazOupa-
TEIbCTBA B OTHOLICHHH aBTOPA.

4.9 ComrameHus o nepefade UrparoT BaXKHYIO POJb B TYMAaHUTApHBIX U IPYTUX 3a-
KOHHBIX II€JIIX, MO3BOJIAS JIMIAM, KOTOPBIE OBLINM OCYXICHBI 3a I'paHHIECH M coria-
IIaI0TCS Ha Mepeady, BEpHYThCSA B CBOIO CTPAHY JUJISl OTOBIBAaHUS HAKa3aHUS W IO Y-
YUTh MPEUMYIIECTBa, HAIPUMEp OT 0oJiee TECHBIX KOHTAKTOB CO CBOEH ceMbeil. On-
Hako, cornacHo Ilakty, rocymapcTBa-yd4acTHHKH He O0S3aHBI MCIIOIHATH NPUTOBOP,
KOTZa UMEETCS JOCTATOYHO JOKA3aTeIbCTB TOTO, YTO OH OBII BHIHECEH B PE3YNIbTATE
cyneOHOro pa3duparenscTBa, B KOTOPOM SBHO HAapymaldHCh NpaBa OOBHHSIEMOTO.
ITo mMuHeHnto Komwurera, MCIIOJIHEHHE B COOTBETCTBHM C COTJIAIIEHHEM O Iepenade
IIPUTOBOPOB, BEIHECEHHBIX B PE3YJIbTAaTe BOMHUIOMIEIO OTKa3a B MPABOCYIHH, MPEA-
cTaBigeT co0oW Hecopa3MEepHOE OTpaHHWYEHHE IpaBa Ha cBOOOAYy B HapylleHHE
nyHkrta 1 crateu 9 Ilakta. ToT ¢akt, 9TO COOTBETCTBYIOLIEE JIUIO B KAYECTBE MPE-
MTOCBUIKH JJIsl CBOETO BO3BpAIICHUS NMPUHAIO YCIOBHS COTVIANICHUS, HE NMEET penra-
IOIEr0 3HAYEHMsI, YUUTHIBASA, YTO B JJAHHOM CIydae MOXET OBITH MPOJAEMOHCTPUPO-
BaHO, YTO YCJOBHS COJEpPKaHMS IOJ CTpaxeil M KecTokoe oOpallleHHe, KOTOpOMY
OHO OBIJIO TOJBEPTHYTO, OCTABISUIO €My BEChbMa OTPAHWYCHHBIE BO3MOXKHOCTH MJIS
BbIOOpa. B Takux 00CTOATENHCTBAX TOCYJapCTBY-YYaCTHHKY CJIEI0BAJIO 00ECIIEUHTh,
YTOOBI YCIIOBHUS COIJIAIICHUS O Iepejadye He MPHUBOIMIM K HapymeHuto Ilakra ¢ ero
CTOPOHBI.

4.10 KomuteT oTMedaeT yTBEpKACHHUSI aBTOPA O TOM, YTO TOCYAapCTBO-y4YaCTHHK HE
TOJIBKO HE MBITAJIOCH JOTOBOPUTHCS 00 YCIOBUAX COTJIALICHUS O Iepeaade TaKuM 00-
pazomM, 9ToOBl OHO OBLIIO COBMECTHMBIM C €T0 00s13aTeabcTBaMu Mo [lakTy, HO Takxke
B 3HAYHUTEJIBHOHW CTENEHH MOBIMIO Ha (OPMYJIUPOBKY COIVIAIIEHHS O MPHU3HAHUHU
BHHBI, KOTOpOE OBIJIO yCIOBHEM HEMEJICHHOTO BO3BpAIIEHUS aBTOpa B ABCTPaHIO
(cMm. HEke mpunoxenue I, myakter 108 u 109). KomureT Takke oTMedaeT yTBEp-
XKACHHE TOCyIapCTBa-yd4acTHUKAa O TOM, YTO aBTOP COIVIACHIICS NPHU3HATH ceds BH-
HOBHBIM, IIOTOMY YTO OH CUMTAaJ YCJIOBHS COAEPXKaHUS B TIOpbMax B ABCTpaiuu 00-
nee OnaronpusTHBIME (cM. Hke npuioxeHue 11, mynkr 109). Ognako Komurer cuu-
TaeT, 4To, JJIS TOro 4YToObl M30eXaTh HAapyIIEeHWH, KOTOPBIM IOJBEprajics aBToOp,
OH HE MMEeJ APYroro BbIOOpa, YeM MPHUHATH YCIOBHUS COIJIAIIEHHS O MPHU3HAHWUU BH-
HBI, KOTOpOE OBUIO eMy NpeIoXkeHo. IMEeHHO M03TOMY roCyaapcTBO-y4acTHUK 00s-
3aHO J0Ka3aTh, YTO OHO CJEJIAJI0 BCE BO3MOXKHOE, JUISI TOTO YTOOBI YCJIOBHS cOIJia-
HIeHHUs 0 mepejade, kotropoe oHo 3akmatounino ¢ Coequnenneimu lllTatamu, He npuBo-
JWIIM K HapylleHHIo [lakTa, 0cOOGHHO YYUTBIBas, YTO aBTOP SBISIETCS OJHUM U3 €ro
rpaxpaaH. [Ipy OTCYTCTBUU TakuX J0OKa3aTeJbCTB KoMuUTeT cuuTaer, 4yTo, COrNIacUB-
HIUCh UCIONTHUTh OCTaBIIYIOCA YacTh MPHUTOBOPA B COOTBETCTBUH C COIJIAIIEHHEM O
NPU3HAHUM BUHBI M JIMIIUTH aBTOpa CBOOOABI Ha CEMb MECSIEB, I'OCYIapCTBO-
Y4aCTHHUK HapyUIUJIO MpaBa aBTOpa comtacHo NyHKTY 1 crareu 9 Ilakra.

5. Komurer mo mpaBaMm uejoBeKka, AEHCTBYS Ha OCHOBAaHUM NMYHKTa 4 CTaTbu 5
®daKkyIbTaTUBHOTO MPOTOKOJA, CUMTACT, YTO HAXOISAUIUECS B €T0 PACIOPSIKCHUU (PakK-
Thl CBUAETENLCTBYIOT O HapylieHuu nyHkra 1 crareu 9 Ilakra.

GE.16-02518 9



CCPR/C/115/D/2005/2010

10

6. B cootBercTtBuE ¢ myHKTOM 3 a) cTtarhu 2 [lakTa rocymapcTBO-yIacTHHK 00s-
3aHO o0OecmednTh aBTOpPY 3(QPEKTHBHOE CPEINCTBO MPaBOBOW 3amMuTHL. J{ms 3TOTO
HEOOXOAMMO MPEAOCTABUTH MOJIHOE BO3MEIICHUE JINIIaM, IIPaBa KOTOPHIX, IPU3HABa-
emple B Ilakre, Obutm HapymeHbl. B KOHKpETHBIX OOCTOATENBCTBaX NAHHOTO JeIna,
B KOTOPOM JAEHWCTBHUS rocylapcTBa-y4acTHHKA ObUIM HAIPAaBICHBI B IIOJIB3Y aBTOpa U
(akTHYEeCKH YMEHBIIHUIH Bpell, KOTOPHI ObLI OBl eMy HaHECEH, eCJIH OBl OH IPOJIOJI-
XKaJl colep)karbea mon cTpaxeil mox koHTponeMm CoexmHeHHBIX lllTaToB, Komurer
CUHMTAET, YTO BBISIBJICHUE HAPYIICHHS SABISETCS HAIJIC)KAIUM BO3MEIIEHUEM B opMe
yaoBieTBOpeHHs. [0CcynapcTBO-y4acTHUK 005f3aHO TaKKe NMPHHATH MEPHI K HEAOMY-
IICHHUIO MOAOOHBIX HapyIMICHUN B OymyIIeM.

7. locynapcTBy-ydacTHHKY mpejiaraeTcss omyOnukoBaTh TeKCT Hactosmux Co-
00pakeHUH M MIMPOKO PACTIPOCTPAHUTH UX B FOCYapCTBE-y4YaCTHHKE.

GE.16-02518
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Oco6oe (HecoruiacHoe) MHeHHe wieHa Komurera
capa Hangxkena Pogsiu

1. Sl ¢ coxkaneHneM BBIpakalo CBOE HECOIIACHOE MHEHHUE MO NaHHOMY ey, 0CO-
OCHHO MOCKOJIBKY s CYUTAK0, YTO aBTOP COOOIICHHUs, IpakJaHUH ABCTpaiuu, J0Ka-
3ajl, 4YTO B T€UE€HHUE JJIUTEIHHOrO MEepUuoda COACPKaHUA MOJ CTpakeil (IBHO MpOU3-
BOJIbHOT'0) €r0 MPaBUTENbCTBO 3allUIIAN0 €ro B HeAOCTaTOUHOU creneHu. OaHAKO,
mockoibKy KoMUTET B CBOEM BBIBOJIC MOAPA3yMEBACT, UTO aBTOP B TCUCHUE OOJBIICH
YacTU CpOKa €ro CoAep KaHHs IMOJ CTpaked HaXOIWJICS BHE IOPUCIUKIINU TOCyaap-
CTBa-y4acTHHKaA, [IaKT HE M3MEHWJ MPaBO MUILIOMATHYECKOM 3al[UTHI TaKuM 00Opa-
30M, YTOOBI CAeNaTh 3TOT TPAAUIIMOHHO JUCKPEIIUOHHBIA BOIIPOC BOMPOCOM MEXIY-
HapOJIHO-TIPABOBBIX 0053aTEIbCTB.

2. TakuMm oOpa3om, eAMHCTBEHHBIM BompocoM aisi Komurera ObuIO corjiamieHue
0 Tepenaye aBTOpa, 3aKJIIOYEHHOE TOCYJapCTBOM-YUYaCTHHKOM, a TaKKe COoONogeHue
UM 5Toro coriameHus. KoMuter cumTaet rocyaapCcTBO-y4aCTHUK BHUHOBHBIM, I10-
CKOJIBKY OHO HE CMOTIJIO JI0Ka3aTh, YTO «OHO CIENaJIo BCE BO3MOXKHOE JUJIsl TOTO, YTO-
OBl yCJIOBHS COTJAIIEHHsI O Tepelade, KoTopoe OoHO 3akirounio ¢ CoequHEeHHBIMU
I[ratamu, He MpuUBOIMWIN K HapymeHuto Ilakra» (cMm. nmyHKT 4.10 Beime). Komuret
yTBEpKJAaeT 3To 0e3 yKa3aHHs Ha TO, YTO €Ile rOCYAapCTBO-y4aCTHHUK MOIJIO OBl Ha
caMoM JieJie caesaTh, YTOObl 00JEerYuTh yyacTh CBOEro rpaxjaaHuHa. Komurer Ona-
ropazymMHo u30eraeT 3asBICHHS O TOM, YTO I'OCYIapCTBO-y4YaCTHHUK HE HMMEJIO BO3-
MOXXHOCTH COIJIaCOBaTh YCJIOBHS COTJIAIIEHHUS, 3aKJIIOUYEHHOTO C LEbI0 JOOUTHCS
(3amo3nanoro) cuaceHus aBTOpa, U OH HE 3asBJISET, YTO IOCJE COTIACOBAHMS YCIIO-
BHIi COTJIALIEHHUsI TOCYAAPCTBY-y4aCTHUKY HE CJIEA0BaJIO €ro BHITONHATE. OH axe He
3asBJISIET, YTO OHO MOTJIO OBl 3aKJIIOYUTH COTNalIeHne, 6oee 6IaronpusITHOE C TOUKU
3peHHsl IIpaB 4YeJOBEKa; OH IIPOCTO KOHCTATHpYyeT (akT, He JI0Ka3bIBas, 4TO TOCYyAap-
CTBO-YYaCTHHUK MOTJIO OBI CTPEMUTHCA AOCTUYDL JIYYIIECTO COIJIAIICHUA. Hmenno sto
OTCYTCTBUEC apryMCeHTalMU 3aCTABJIACT MCHI HE COIIACUTHCA C KomureTom B €ro BbI-
BOJAX.

3. Komuret, kak MHE MPEACTABIISICTCS, TAK)KE HE YAEIHJ HaJJIe)KaIl[ero BHUMA-
HHSI MOJIYAJIMBOMY COIJIACHIO aBTOpa B CBSI3M C coTJamieHueM o mepenade. Ecnu Ob
aBTOp C HUM He cornacuicsi, Komuret 0e3ycioBHO ObIT OBl B COCTOSSHUM HCIIOIB30-
BaTh OTCYTCTBHE COTJIACHS B KaueCTBE BO3MOXKHOTO OCHOBAHHUS YTBEPXKJaTh O HApY-
HICHWH CO CTOPOHBI IrOCyAapcTBa-ydacTHUKAa. Tem He MeHee, Mo MHeHUI0O KoMmuTteTa,
aBTOp HMMEN «BeChbMa OTpaHWYCHHBIE BO3MOXHOCTH s BbIOOpa» (cM. myHKT 4.9
BBIIIE), YTOOBI HE MPHUHATH cornamenue. [Ipu 3ToMm KoMuTeT IpUOINIKAETCS K BBIBO-
Iy O TOM, YTO aBTOpP HMMEJ BCC MpaBa NPHHATH COMVAIICHHE B HAaACXKIE HA TO, YTO
roCyaapCTBO-YYaCTHHK 3aTEM HAPYIIUT €ro, HEe BBHIOJHHUB €ro yCJIOBHS, KOTJa aBTOP
OyzmeT BO3BpalleH B TOCYJapCTBO-YYaCTHHUK. Takas MepPCIeKTUBA MaJO0 CIIOCOOCTBYET
YKpEIUICHUI0 WHCTUTYTa COTJAIICHUH O Tepenade 3aKITIOYEeHHBIX: MO0JIb3a TaKUX CO-
TJIANIEHUH Ul 3aKII0YEHHBIX B OyaymieM OyneT 3aBUCETh OT TIHIATEIBHOTO COOII0OIE-
HUSI TPUHUMAIOIIUM TOCYIapCTBOM YCIOBHH mepeaadm.
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Oco6oe (HecoruiacHoe) MHeHHe YieHa KomuTtera
JAupymxiaannaa CUTyJICHHIXa

1. Bce YTBEPIKACHHUA aBTOpa OBLIH OTBCPIrHYTHI 60J'II>IHI/IHCTBOM, 34 UCKIKYCHU-
€M mOpcanojaracMoro HapyueceHHs MYHKTa 1 crarem 9 IlakTa rocyaapCcTBom-
Y4aCTHUKOM, BBIPA3UBUICTOCA B COJACPIKAHUU aBTOpa OO CTpa>1<e171 B ABCTpaJ’II/II/I B
TCUCHUC HpI/I6HI/I3I/ITeHLHO CEMHU MECANLECB B COOTBETCTBHUU C COITIAICHUEM O IMEpeaa-
4cC, 3aKJIIYCHHBIM C COGZ[I/IHGHHLIMI/I Taramu.

2. Ha moit B3, rocyaapcTBO-y4acTHHK HE COBEPIIMIIO KaKOTro-Iubo Hapyie-
HHS B 3TOM OTHOLIEHHUH, IIOCKOJIBKY aBTOP HE MOJABEPTraics NPOU3BOJILHOMY 3alep-
J)KaHHUIO B CMbIciie noJiokeHul [lakta. YTBepkaeHUe 0 HaIUUYUU HAapyIIEHUsS paBHO-
CUJIBHO TpeOOBAaHHIO K TOCYHapCTBY-YYaCTHHKY IIOJaTh aNelIAlHI0 B OTHOIICHUHU
cyaebHoro paszbuparenbcTBa, Kotopoe umeno Mmecro B Coeamnennwix lllrtarax,
3a [peaenaMy IOPUCAUKIUY TOCYNapCTBa-y4acTHUKA.

3. Bomnpoc, kKOTopeIif CTOUT nepea HaMU, OYeHb YETKO Pa3bsICHEH B OTBETE rocy-
JapcTBa-y4yacTHHUKA Ha yTBEP)KJIEHHE aBTOpa, U3JI0KEHHOM B IyHKTax 84-89, 95-96
u 99 mpunoxenus II Hmwxe. Bompoc o mepenade 3akiIOUEHHBIX PETYIUPYETCS:
a) KonBenmueil o mepenaue OCyXJIEHHBIX JIMI, YIaCTHHUKaMH KOTOPOIl SBIAIOTCS U
Agctpanus, u Coenunennsie IllTaTer; b) cornameHneM Mexay dTUMH JByMs CTpaHa-
MH; U ¢) 3aKOHOM ABCTpajiuu 0 MEXAYHapOIHOH nepenade 3akjioueHHBIX 1997 roza.
Cratbs 10 sToro 3akoHa BeChbMa YE€TKO MpeaycMaTpUBaeT, 4TO ABCTpaius U mnepeja-
IoIasi CcTpaHa JOJDKHBI COTNIACUTHCS Ha Iepefady 3aKI4eHHOTO COIIACHO MOJIOXKe-
HUSM 3aKOHA M 4TO 3aKJIFOUCHHBIN JOJKEH B MMCHMEHHOM BHJE JaTh CBOE COIJIacHe
Ha mepeady Ha 3THX YCIOBHUAX. ABTOp JAal COTJacHe Ha Iepemady U He MOXET OTKa-
3BIBaTHCS OT HETO BIOCJIEACTBHH M yNPEKaTh FOCYIapCTBO-YYAaCTHHUK 3a €ro COTJacue
Ha mepejady ¥ 3a OTKa3 OT NMPOBEACHUS IEPEeroBOpoB 0 Oojee O6IarompusTHBIX YCIIO-
Busix. Eciim OBl rocynapcTBO-y4acTHHK IOCTABHJIO TOJl COMHEHHE OOCTOSITENbCTBA
3agep:xkaHug aBTopa B 2007 rogy Ha OCHOBE ONpPENEIeHHBIX COOBITHI, KOTOpPBIE MPO-
m3omau B 2006 roxay, ynmoMsHyTeIX B nyHkTe 4.8 CooOpakeHHil OOJBIIMHCTBA,
HanboJjee BEpOsTHO, UTO NMEPETOBOPHI O Mepeaadye aBTopa 3aKOHYUIINCH OBl Heyqadeil.
Kpome Toro, mobas cceinka Ha moctanoBiaenue Coeaunennsix [lltatros 2015 roga ne
HMEET OTHOIICHHUS K BOMPOCY, MOCKOJbKY OHO HMEJI0 MecTo ex post facto.

4. BriBoab! 0OJIBIIMHCTBA OCHOBAaHBI Ha THUIIOTETHYECKON CHTyallMH, B KOTOpPOH
TrOCyAapCTBO-YYaCTHHUK MPEIANOJIOKUTEIBHO MOTIIO OBl JOTOBOPHUTHCS 0 Oonee Giaro-
NPUATHBIX YCIOBHAX, 0€3 yKazaHUsS Ha TO, KAKUMH HMEHHO MOTJIH OBl OBITH 3TH
yCI0oBHs. DTH BBIBOJBI MOTYT MOAPa3yMeBaTh, 9YTO TOCYAaPCTBO-YIYaCTHUK MOTIIO OBI
monpocuts ocBoboauTh aBTopa B CoenuHeHHbIx lllTaTtax mo ero mepemaum ABcTpa-
JIUM WJIM 9TO aBTOpa CIENO0BAJIO IepeaaTh ABCTpajud M 3aTeM OCBOOOAWTH. TpymHO
cebe mpeACTaBUTh TaKoe COTJANICHNE MM TaKHWe MeperoBopsl. Takke TPYyIHO 3aKIIo-
YUTh, YTO TOCYIAapCTBY-yUYaCTHUKY CIJIEIOBAJIO COTVIACHTHCS Ha Iepesady, a 3aTeM He
co0JIoIaTh YCIIOBHS COTNAIICHUsI, 0CBOOOIMB aBTOpa cpasy e IOCie ero mpuesaa B
ABctpanuo. Takol X0l JeWCTBUN cTall Obl MOJHBIM H3JI€BATEJIHLCTBOM HaJ coraie-
HUSIMU O TIeperade M HapyIIeHHEeM BCEeX MEXIYHAapOJHBIX IPaBOBBIX 0043aTENbCTB U
HOPM JHUIIJIOMAaTHYECKUX OTHOIIEHHWH. DTO He ObII0 Obl TapaHTUEH MpaB YeJOBEKa U
HE MOJXKET OBITH 11ebI0 Hamero Ilakra.
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5. B mynkrax 86 u 87 mpunoxxerus Il HuXe comepikaTcs CCBHIIKM Ha 00sS3aTelb-
HBIC ITOJIOKEHUS COTTIAIICHUS MEXAY IBYMS rOCyJapCcTBaMH: KaK COIJalleHUe CIeny-
eT co0IIonaTh, HapUMep B TOM, YTO KacaeTcs IOPUAMYECKOTO XapaKTepa W MpomoJI-
KUTEIBHOCTH CPOKAa HAaKa3aHUs; a TaKXKe Ha UCKIIUYHTEeIbHOE npaBo CoeaHMHEHHBIX
lITaToB NMpUHUMATH PEIICHHS IO JTIOOOMY XOZAaTalCTBY O NEPEecCMOTpPE IPUTOBOpA
WA IOMHJIOBaHHH.

6. [ysxTter 89 u 94 mpunoxenus Il Hmke yka3plBalOT Ha YTBEpPXKICHHE aBTOPA,
HaIpaBJIEHHOE Ha OCMapuBaHHUE CAMOW L€ AOTOBOPEHHOCTEH O MEXIyHapOIHOM
nepeaade 3aKIIOYCHHBIX:

Ecnu cumtarh, 4TO mNpUHUMAION[KME TOCyAapcTBa OepyT Ha cebs OTBET-
CTBEHHOCTH 3a CyAeOHOe pa30upaTenbCTBO M OCYXKACHUE MX TPaXkIaH B JPYy-
FUX TOCYIapCTBax B paMKax Mpoliecca mepenavyu, MpuHUMAaloIee ToCyaapCcTBo
MOJKET HE COTNAIIaThCs Ha BO3BpAllCHHE CBOMX IrpaxkJaH 0e3 BCeoObeMITIom]e-
ro 0030pa MpoIeccoB, KOTOPbIC MPUBEIU K UX OCYXACHHIO, @ 3TO CTABHUT MO/
yrpo3y ryMaHUTApHbIC U PeaOUIMTAIMOHHBIC [EJH JOTOBOPEHHOCTEN O mepe-
Jladue 3aKIIOYCHHBIX (IYHKT §89).

ABcTpanus 100aBiseT, 4TO JBYCTOPOHHHUE COTNAIICHHS O Mepejadye 3a-
KJIIOYSHHBIX ¢ HHOCTPAHHBIM TOCYAapCTBOM HE JOJDKHBI PACCMATPHUBATHCS KaK
0100peHHEe CHUCTEMbI YTOJIOBHOTO MPaBOCYIHS 3TOW CTPaHBI WM CyAeOHOTrO
mpoliecca WIH MPUTOBOpa B KaXKIOM KOHKpETHOM ciydae. [Iporecc mepenauu
HE MpeArnoaaraeT OleHKY HHOCTPAHHOTO OCYXJICHHS WU IPUTOBOPA, a CKOpee
HampapjeH Ha o0eCledYeHUe JO0JITOCPOYHOr0 OMAromnonyqusi U peaduinTanuu
3akaoueHHoro. Ecnu cuutaTth, 4T0 ABCTpanus MOIJia MPUHSATH MEPHI MO WH-
JUBHyaIbHOM Mpochbe 0 mepejpave uin 00ecneYnTh PakTUYECKYIO Mmepenady
JUIA TOJBKO B TOM CiIy4ae, KOrja CyHmeCTBYeT MOJIHOE JAOBepUe B OTHOUICHUHU
CHUCTEMBI YTOJIOBHOTO TPABOCYAUS B COOTBETCTBYIOILIEH 3apyOexHON cTpaHe
(unu B OTHOLIEHUHU CYNeOHOTO MPOIECCa U OCYXKJICHHS B KO HKPETHOM Cliiydae),
3TO OyIET HECOBMECTHMBIM C 'YMaHUTAPHBIMU, PEaOUINTALIMO HHBIMH U COIU-
aTbHBIMH [EJISIMU U 3aJlauaMK JIOTOBOPEHHOCTEH O MEXAYHAPOJHON mepesaye.
CropoHo#i, 6omblile BCEX TEpSIOlieil OT OTCYTCTBUS COTPYJHHYECTBA B IIpO-
Heccax nepeaady 3aKIOYEHHBIX, SBISETCS CaM 3aKJIIOYCHHBINW, a He mepeaaro-
mee rocyaapcTBo. MexayHapojHas Mepejada 3akiIYeHHBIX HE SIBISICTCS
TPAHCHAIMOHAIBHBIM COTPYAHUYECTBOM B cdepe YroJOBHOTO MPaBOCYAHs;
CKOpee OHa SBISETCS TyMaHUTAPHBIM H pPEaOHIUTAIMOHHBIM MEXaHHU3-
MoM (IIyHKT 94).

7. 51 MOTHOCTBIO MOJJCPKHUBAIO YETKO CHOPMYIHPOBAHHYIO MO3HUIUIO, 3aHIATYIO
roCyAapCTBOM-y4aCTHHUKOM, U CUYUTAI0 €€ MOJHOCThIO COBMECTHUMOH C LeNIMU, KOTO-
pble npecnenyert Ilakrt.

8. MexayHapoaHas nepeaada 3akKJIOUEHHBIX CO3/4aeT JJis 3aKIIOYEeHHBIX BO3-
MOXHOCTh HaXOJHUTHCS O] CTPa)Xel OJIMKe K CBOEMY JOMY, 00ecIeunBaeT Mmocelle-
HUS 3aKJIFOYEHHBIX POACTBEHHUKAMM M COJIep>KaHUE MOJ CTpa)xeid BMECTE ¢ COOTeY e-
CTBEHHHKAMH, a TAKXKE y4acTUE B MPOrpaMMax peaOdWINTally, HAPaBICHHBIX HA UX
PEHHTETpaIuio B MeCTHOE 001ecTBO. OHH COOTBETCTBYIOT MO JOpME M Ha IMPAKTHKE
MUHUMaATbHBIM CTaHIAPTHBIM IpPaBHJIaM OOpaIleHUs C 3aKIIOYCHHBIMH, B HACTOS-
mee BpeMs mepecMaTpuBacMbIM [eHepanbHOU AccamOieedi MUHHMaIbHBIM CTaH-
napTHeIM npaBuiaM Opranusanuu OObeAMHEHHBIX Hanuii B OTHOIICHUH 0OpameHus
¢ 3akmroueHHBIMU ([IpaBuna Manzensl), a HUMEHHO NMPaBUWIy 59, KOTOpOE IIIACUT:

3aKIIIOUEHHBIE JOJKHBI IOMEIAThCS, O MEPE BO3ZMOXKHOCTH, B TIOPEM-
HBIC yUPEXACHUS, PACIOJIOKEHHbIE BOJIU3HM OT MX JOMa MJIM MECTa MX COLM-
aJnbHOM peabunuTanuy.
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9. TonkoBaHne, moAAep:KaHHOE OOIBIIMHCTBOM, HAaHOCHT ymEepO KOHIEHMIIUU
MEXKIYHApOAHBIX COITAIICHWI O Iepefade, €CIM NPUHUMAIONIUE ToCyAapcTBa-
Y4acTHUKH OyZyT OOBHHATHCS B ONpaBIaHWU HapyIIEHHWH NpaB YeJOBEKa B Mepeaa-
IOIIUX TOCYapCcTBax, KOIJla OHM BCTYMAIOT B TaKWE coryanmieHus. B koHedHOM cuere,
9TO MOXET TakKe yAep>KHBaTh rocymapcTBa oT coOmonaeHuss PaKkynpTaTHBHOTO IIP O-
TOKOJIA, TEM CaMBIM JIHINAsI JINI BO3MOKHOCTH JOOMBATHCS 3aIIUTHI CBOMX NPaB.
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[Tonvko nHa anenuiickom s3vike]

Facts as presented by the author, the complaint, the State
party’s observations and the author’s comments thereon

Facts as presented by the author

1. In November 2001, the author was apprehended by the Northern Alliance (a non-
State armed group) in Afghanistan. At the time of his apprehension, he had fled an area of
hostilities and was attempting to make his way to Pakistan. The United States and Australia
allege that he was involved with the Al-Qaida organization. However, the author maintains
that he was under the command authority of the Taliban, then the effective Government of
Afghanistan and responsible for its State armed forces. During his detention by the
Northern Alliance, he was interrogated by United States personnel and, on around 15
December 2001, he was transferred into the custody of the United States in Afghanistan,
held at various facilities and on board naval vessels (USS Peleliu and USS Bataan) and later
transferred to the United States Naval Base at Guantanamo Bay, Cuba, where he was
detained from January 2002 to March 2007.

2. Initially, the author was detained under the United States Congress Authorization for
Use of Military Force of 18 September 2001. On 3 July 2003, he was placed under the
Military Order of the President of the United States of 13 November 2001 on the Detention,
Treatment, and Trial of Certain Non-Citizens in the War Against Terrorism, in which was
authorized the detention and prosecution by military commission of persons designated by
the President as members of Al-Qaida or otherwise involved in international terrorism.

3. On 10 June 2004, the author was charged with a number of offences before a United
States Military Commission. The proceedings were stayed pending a humber of decisions
regarding the validity of the military commission system. After the United States Congress
reconstituted the commissions under the Military Commissions Act 2006, the author was
charged under this Act solely with providing material support for terrorism. On 26 March
2007, he pleaded guilty under a plea agreement accepted and endorsed by the Convening
Authority of the Military Commission and, on 31 March 2007, he was sentenced by the
Military Commission to seven years of imprisonment, with six years and three months
suspended.

4. Following a bilateral prisoner transfer arrangement between the United States and
Australia, the author was returned to Australia on 20 May 2007, where he served seven
months of his sentence at Yatala Labour Prison in Adelaide. He was released on 29
December 2007. Prior to his release, on 21 December 2007, an interim control order was
imposed upon him by the Federal Magistrates Court of Australia, which placed the
following restrictions on him: he was required to remain at specified premises between
specified times; he was required to report at regular intervals to the police; he was required
to have his fingerprints taken by the police; he was prohibited from leaving Australia
except with the prior permission of the Australian Federal Police; he was prohibited from
any dealings with explosives and documents regarding explosives, weapons, combat skills
or military tactics and from communicating with any person about terrorist methods or
tactics or the names or contact details of terrorists; he was prohibited from communicating
or associating with any individual that the author knew to be a member of a terrorist
organization; he was prohibited from accessing or using various forms of
telecommunications or other technology that were not approved by the Australian Federal
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Police, including the telephone, the Internet and e-mail;* he was prohibited from possessing
or using firearms, ammunition or explosive devices. After the control order expired, on
21 December 2008, the Federal Police did not seek to renew it.

5. The present communication is not directed at the conduct of the United States but
focuses on the conduct of Australia towards the author. Domestic remedies have been
exhausted. In March 2007, the author initiated two sets of proceedings in the Federal Court
of Australia: (a) an order of habeas corpus for release from Guantanamo Bay on the basis
that Australia was constructively detaining him there as a result of its ability to direct the
treatment inflicted upon him by the United States; and (b) a judicial review of the
administrative decision not to request the United States to release him. The proceedings
were discontinued as a result of the author’s transfer to Australia. As his detention in
Australia was lawful under Australian law and he was later released, the remedies sought in
the present communication are not able to be vindicated through habeas corpus proceedings
or judicial review. Furthermore, judicial review remedies are directed towards correcting
government decisions and do not provide relief equivalent to that available under human
rights law, such as acknowledgment, apology and compensation.

6. The author also exhausted discretionary avenues of redress. In 2008 and 2009, he
wrote repeatedly to the office of the Commonwealth Attorney-General seeking redress and
informing it of his intention to bring the matter before the Committee. However, in its letter
dated 3 August 2009, the Commonwealth Attorney-General declined the author’s offer to
negotiate any avenue of redress. Australia does not have a federal constitutional or statutory
bill of rights that would enable the author to directly vindicate the violations alleged in the
present communication.

The complaint

Claims under article 15 regarding retrospective punishment

7. The author was convicted of “providing material support for terrorism”, an offence
created by a United States statute, § 950v (25) of the Military Commissions Act, which
became law on 17 October 2006. Hence, such offence did not exist in United States law at
the time at which the author allegedly committed the relevant conduct, i.e. from December
2000 to December 2001. While some of the numerous offences under the Military
Commissions Act may constitute war crimes under international humanitarian law, the
offences of terrorism and providing material support for terrorism were not known to
international humanitarian law, general international law or United States domestic law at
the time of the author’s conduct. By holding the author criminally liable for conduct which
was not criminal under international law or United States law at the time of its commission,
the United States inflicted retrospective criminal punishment on the author, contrary to the
obligation of the United States under article 15 (1) of the Covenant. The author could not
have reasonably foreseen at the time that his conduct in Afghanistan would be criminal
under international or United States law.

8. The scope of the offence under the Military Commissions Act of providing material
support for terrorism is too vague and uncertain to satisfy the principle of legality. In
particular, the requirement that the accused’s conduct intends to “influence or affect the
conduct of government or civilian population by intimidation or coercion” is indeterminate
and overbroad and captures conduct that may not be unlawful under international law.
Furthermore, in the application of the offence under the Military Commissions Act to the
author, the allegations do not identify which instances of the provision of “material support

! One landline and one mobile phone were allowed.
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or resources” are said to have been committed by him. Such failure made it difficult for the
author to answer the charge against him.

9. In application of the International Transfer of Prisoners Act 1997 and subsequent
amendment of 23 March 2004, Australia entered into a prisoner transfer arrangement with
the United States, which recognized the author’s conviction and by which Australia agreed
to imprison him in Australia to serve out the remainder of his sentence. Upon the transfer of
a prisoner, the United States agrees to suspend its enforcement of the sentence and
Australia agrees to respect and maintain the legal nature and duration of the sentence as
determined by the United States. Australia assumes full responsibility for the enforcement
of the sentence.?

10. By virtue of that arrangement, Australia participated directly in the retrospective
punishment and imprisonment of the author, thus breaching article 15 (1) of the Covenant,
according to which no one shall be held guilty of a retrospective criminal offence. The
ordinary meaning of “held guilty” encompasses not only the moment of judgement and
conviction before a criminal court, but also the enforcement of any sentence of punishment
that follows from the conviction. Such interpretation is supported by the safeguards
elsewhere in paragraph 1 concerning the application of penalties and in paragraph 2
concerning trial and punishment, which indicate that the scope of the protection extends to
whatever punishment follows from a conviction. Furthermore, the protection of article 15
must extend to wherever enforcement of a sentence takes place, including where a sentence
is enforced by another State in its own territory. Otherwise, one State would be free to
enforce retroactive penalties imposed by another State’s courts without itself violating
article 15. This would create an incentive to “contract out” the enforcement of sentences to
other States whose imprisonment of an offender could not be challenged in the second State
for retroactivity.

Claims under article 9 regarding unlawful and arbitrary detention

11.  The author’s detention at Guantanamo Bay was arbitrary because the United States
failed to establish a justification for it under international law. It did not properly determine
his status in accordance with international humanitarian law and did not charge him with a
valid criminal offence. Furthermore, the absence of a lawful, non-retrospective conviction
renders the detention arbitrary and unlawful. Its lawfulness is assessed not only according
to domestic law but also according to international law. As for arbitrariness, detention
flowing from a retrospective offence is a paradigmatic example of it, since it is premised on
capricious, post facto government action.

12.  The author’s trial was consequent to his designation as an alien unlawful enemy
combatant under the Military Commissions Act by a Combatant Status Review Tribunal. If,
as explained below, the process of the Combatant Status Review Tribunal was seriously
flawed, there can be no certainty that he was eligible for trial under the Military
Commissions Act. Moreover, if the Combatant Status Review Tribunal does not meet the
requirement (in article 5 of the Geneva Convention relative to the Treatment of Prisoners of
War (Third Geneva Convention)) of a “competent tribunal” for determining entitlement to
prisoner of war status where a person’s status is in doubt (as it was in the author’s case)
upon capture in an international armed conflict, then the author remained entitled to
presumptive prisoner of war status until his status was properly determined by a competent
tribunal. However, the Combatant Status Review Tribunal was only empowered to
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determine whether the author was an “enemy combatant” and not to determine what was
his actual status under the Geneva Conventions of 1949.

13.  The unfairness of the process of the Combatant Status Review Tribunal was
compounded by the author’s inability to invoke the Geneva Conventions of 1949 as a
source of rights in Military Commission proceedings. Furthermore, the removal of habeas
corpus rights under section 7 of the Military Commissions Act rendered it difficult for the
author to seek review of the accuracy of his determination by the Combatant Status Review
Tribunal. The non-judicial nature of the Combatant Status Review Tribunal and the
removal of habeas corpus rights by the Military Commissions Act are contrary to article 9
(4) of the Covenant.

14.  The unfairness of the author’s trial automatically renders his detention in Australia
arbitrary and unlawful, as Australia assumed responsibility for carrying out the sentence
and punishment.

15.  The author’s trial in United States was unfair for the following reasons:

(@  The Military Commission was not a competent, independent and impartial
tribunal. First, while military commissions were formally enabled by an Act of Congress,
under the Act, authority is delegated to the President to establish them and to the Secretary
of Defense to convene them. The President is commander-in-chief of the armed forces and
the Secretary of Defense is responsible for the armed forces. The author was therefore sub-
ject to a tribunal that was in essence an organ of the United States military against which he
was allegedly engaged in hostilities in an armed conflict. Second, the jurisdiction of the
Military Commission to prosecute the author flowed from a “dispositive” determination of
a Combatant Status Review Tribunal that he was an “unlawful enemy combatant” and not
from an independent inquiry into his status. Third, the Secretary of Defense decided on the
composition of the Military Commission and the Court of Military Commission Review.
The judges were commissioned officers of the armed forces under the command of the
President and/or the Secretary of Defense. Fourth, members of the Military Commission
were military officers on active duty, not appointed with the degree of independence typify-
ing a regular court or court martial. Fifth, the Secretary of Defence prescribed the regula-
tions for the appointment of prosecution and defence counsel. The prosecution and defence
counsel in the author’s case were military employees of the Department of Defense. Sixth,
the Secretary of Defense determined or could influence a number of vital procedural mat-
ters, including the availability of evidence to the defence, the protection of classified infor-
mation, access of the defence to the trial records and the elements and modes of proof as
“practicable or consistent with military or intelligence activities”. Seventh, under the Act,
exclusive authority was vested in the President to interpret the Geneva Conventions of 1949
and those interpretations were binding and authoritative in domestic law. Eighth, the Secre-
tary of Defense prescribed the maximum penalties and enjoyed discretion to mitigate the
findings and sentence of a commission in a particular case;

(b)  The Government of Australia negotiated directly with the United States con-
cerning the trial standards that would apply to the author. Such guarantees, which were still
not sufficient to make his trial fair, did not apply to any other detainees at Guantanamo
Bay. In fact, trial standards depended entirely upon the nationality of a particular offender
and the willingness and capacity of their government to negotiate with the United States;

(c)  The author was not tried before a regularly constituted court but by a post
facto tribunal that only prosecuted “alien enemy unlawful combatants”;

(d)  The author did not enjoy the right to be presumed innocent until proved
guilty. Public statements asserting his guilt were repeatedly made by senior United States
and Australian officials, who had the capacity to influence judges and jurors of the Military
Commission. His status as an “enemy” engaged in “unlawful” combat was highly prejudi-
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cial and pejorative and must have tainted the Military Commission’s perception of him.
Moreover, his long period of pretrial detention, the high level of publicity surrounding al-
leged “terrorists” at Guantanamo Bay and the remote, highly militarized conditions in
which he was held conveyed the impression that he was a notorious and dangerous crimi-
nal;

(e)  The author was not informed promptly of the nature and cause of the charges
against him. The first charges were issued only in June 2004, i.e. almost two and a half
years after his detention. They were subsequently withdrawn and new ones were brought
only in late 2006. No adequate justification was given for the delay;

4] Despite his requests, the author was not provided with legal representation
until 28 November 2003, when Major M.D.M. was appointed as his military defence coun-
sel. His United States civilian defence counsel and one foreign attorney consultant were ap-
pointed after that. His military lawyer conceded lacking experience in the relevant law and
procedure. By contrast, the prosecution legal team had both experience and greater re-
sources at their disposal. The author also requested a lawyer when being interviewed in
United States custody by Australian officials in May 2002, but was told that he was not en-
titled thereto.

Additional claims under articles 9 and 15

16.  Australia could have followed a course of action similar to that of the Government
of the United Kingdom of Great Britain and Northern Ireland regarding British nationals
held at Guantanamo Bay. The Government of the United Kingdom insisted to the United
States that British nationals should not be tried before United States military commissions
because of the manifest unfairness of that process. The United Kingdom thereby secured
the release of all its nationals without subjection to an unfair trial. With this precedent and
Australia enjoying a comparably close relationship as a United States ally, there is no
reason to believe that the United States would not have acceded to a similar request from
Australia for the release of the author.

17.  During the period of the author’s detention, officials of the Government of Australia
repeatedly stressed the closeness of therelationship of Australia with the United States and
the former’s capacity to secure outcomes. The Government of Australia reportedly made
various representations to the Government of the United States that sought to improve the
procedures and protections available to the author. Australia secured the release of another
Australian from Guantanamo Bay. However, Australia did not make strong protests or
representations to the Government of the United States to object to the retroactivity of the
charge against the author or the unfairness of his procedure. On the contrary, numerous
public statements by senior Australian officials expressed support for the author’s
prosecution and trial. The Government of Australia defended its difference in approach
from the United Kingdom by arguing that the author had already been charged, whereas the
repatriated British nationals had not. However, the latter had not been charged precisely due
to British objections that the trial procedures were not fair.

Claims under article 14 (3) (b) regarding the preparation of a defence

18.  The author was interrogated on numerous occasions without the presence of his
lawyer and the information gathered was later used as evidence against him in the Military
Commission proceedings.

19.  The author was only able to communicate with his lawyers when they were present
at Guantanamo Bay. He was rarely provided with the means or opportunity to communicate
with them at other times and in other places (including in Australia and the United States).
Furthermore, the United States authorities searched, copied and/or seized confidential legal
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documents from him on numerous occasions and all materials brought into Guantanamo
Bay by lawyers were monitored and filtered. Video cameras were present in the rooms
where the author met with his lawyers.

20.  The author’s military counsel was subjected to pressure by the prosecution for
having publicly criticized the military commissions. As for his Australian foreign civilian
lawyers, they were required to sign undertakings in relation to the trial. For instance, they
were required not to publicly comment to the media or any person about the trial without
the permission of the military commissions.

Claims under article 14 (3) (c) regarding the right to be tried without undue delay

21.  Delays in the author’s trial were mainly linked to delays in providing a competent
tribunal to determine the status of detainees held at Guantanamo Bay; the fact that the
Military Commissions Act system had to be reviewed in 2006 after the Supreme Court of
the United States, in Hamdan v. Rumsfeld et al., determined that the 2001 system did not
satisfy the minimum requirements of a procedurally fair trial; and the limitations on the
author’s access to full and expeditious legal advice and representation.

Claims under article 14 (3) (d) regarding the right of author to be tried in his presence or
to defend himself through counsel of his own choosing

22.  The author did not enjoy his rights under this provision. An accused could be
excluded from any hearing to determine whether to protect against the disclosure of
classified information under § 949d (f). This procedure impaired the author’s ability to
know and test the evidence against him. He would not have been able to attend, participate
in or even be aware of the existence of such proceedings had he proceeded to trial. An
accused could be excluded from any portion of the proceedings if the judge determined that
the exclusion was necessary to ensure the physical safety of individuals or to prevent the
accused from disrupting the proceedings.

Claims under article 14 (3) (e) regarding the right of author to examine or have examined
witnesses

23.  Under rule 703 (a) of the Rules for Military Commissions, the defence was only
entitled to a “reasonable opportunity” to obtain witnesses and other evidence. The
prosecution was entitled to rely on statements from witnesses who were released from
Guantanamo Bay, in circumstances where the author could not have secured their
repatriation to Guantanamo Bay to cross-examine them. Other witnesses may have been
unavailable because of the long delay in bringing the author to trial. A defendant was in
general not entitled to the presence of a witness who was deemed “unavailable” at the
discretion of the military judge.

24.  The Military Commissions Act, § 949a (b), expressly permits the admission of
hearsay evidence, as long as the other party is notified in advance and provided with
particulars. A reverse onus is then placed on the accused to demonstrate that the admission
of the evidence would be unreliable or lacking in probative value. There is thus no onus on
the party adducing the evidence to demonstrate why reliance on hearsay evidence is
necessary or not unduly prejudicial.

25.  An accused may not become aware of the fact that evidence has been obtained by
torture or coercion since the interrogation techniques used to obtain evidence subsequently
presented at trial may themselves be classified and thereby outside the knowledge of the
accused. The failure to exclude hearsay or coerced evidence and the inability of the accused
to challenge such evidence is compounded by the very low threshold for the admissibility
of evidence generally — that the evidence “would have probative value to a reasonable
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person”.? This departs from the higher, more protective threshold for regular United States
courts martial. The author’s plea agreement was based entirely on the stipulation of facts of
the prosecution. The evidentiary bases of the allegations in the stipulation were not
disclosed to the author, making impossible for him to properly know the provenance of the
evidence or to challenge its reliability or the methods of its collection.

26.  Measures for the protection of classified information* did not enable the author to
know the allegations against him with sufficient particularity and he was thus unable to
adequately answer the charges against him. His military lawyer was prohibited from
sharing classified evidence with him.

Claims under article 14 (3) (g) regarding the right not to be compelled to testify against
oneself or to confess guilty

27.  Under the Military Commissions Act, § 948r (c) and (d), evidence obtained from the
author by coercion during interrogation was admissible at the judge’s discretion where “the
degree of coercion is disputed”. The United States denied that evidence was obtained from
the author by coercion.

Claims under article 14 (5) regarding the right to have one’s conviction and sentence
reviewed by a higher tribunal

28.  Under the Military Commissions Act, § 950g (c), the right to appeal was limited to a
matter of law. His plea agreement required him to surrender any right of appeal, including
an appeal on matters of law.

Claims under articles 2 and 26 regarding non-discrimination

29.  The author’s trial involved unlawful discrimination on the basis of national origin,
as the Military Commissions Act applies only to the prosecution of “alien” unlawful
combatants.® By contrast, United States citizens were entitled to a higher standard of justice
in either regular military courts martial or in civilian courts.

Claims under article 7 regarding treatment while in United States custody

30.  There is a high likelihood that evidence obtained against the author was tainted by
the torture, inhuman or degrading treatment of witnesses under interrogation by the United
States authorities and when obtaining admissions from the author himself.

31.  The definition of torture in the Rules for Military Commissions® for the purpose of
the evidentiary exclusion is too narrow to exclude the range of evidence that should
properly be excluded as obtained by torture under international human rights law.

32.  Under the Military Commissions Act, § 948r, evidence obtained by coercion prior to
30 December 2005 may be admitted at the judge’s discretion where “the degree of coercion
is disputed” and the following conditions are met: “(1) the totality of the circumstances
renders the statement reliable and possessing sufficient probative value; and (2) the
interests of justice would best be served by admission of the statement into evidence”.
Evidence obtained on or after 30 December 2005 may be admitted in the same
circumstances as long as “the interrogation methods used to obtain the statement do not
amount to cruel, inhuman or degrading treatment prohibited by section 1003 of the
Detainee Treatment Act of 2005”.

Military Commissions Act, § 949a (b) (2) (A).
Ibid., § 949d () (1) (A).

Ibid., § 948d (a).

Rule 304.

[ IS I )
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33.  For evidence obtained prior to 30 December 2005, which includes the period in
which the author and other detainees were extensively interrogated, the Military
Commissions Act does not automatically exclude evidence obtained by cruel, inhuman or
degrading treatment. This is contrary to article 7 of the Covenant, which does not permit a
discretionary judicial balancing of interests in assessing coerced evidence.

34.  The author was subjected to various forms of ill-treatment while in the custody of
the United States. Such forms included: beatings, punching and kicking; sexual abuse and
humiliation; repeatedly being threatened with weapons; being forced into painful stress
positions; prolonged hooding and blindfolding; frequent tight handcuffing and shackling;
being forced to take medication or drugs; sleep deprivation; prolonged exposure to bright
lighting and excessive continual noise; deprivation of the ordinary necessities of living,
including adequate food, exercise and hygiene basics; threats of rendition to torture in
Egypt; prolonged solitary confinement; witnessing abuse to other detainees; etc. The author
reported his abuse to the International Committee of the Red Cross, family members and
Australian officials who interviewed him in May 2002, including Australian Federal Police,
Australian Security Intelligence Organisation and consular officials. Former detainees at
Guantanamo Bay substantiated the author’s claims.’

35.  While at Guantanamo Bay, the author was detained in solitary confinement for
extended periods as follows: (a) at Camp X-Ray and Camp Delta he was in single-cell
occupancy and was forbidden to talk to other detainees or to physically move for the first
two weeks; (b) at Camp Echo, he was kept in complete isolation continuously for 16
months (around 2003) and denied sunlight for eight of those; furthermore, there were no
windows in the prefabricated huts where he was being held; (c) at Camp 5, he was kept in
isolation for over six months; (d) at Camp 6, he was held in isolation; (e) during legal visits
to Camp Echo, the author was isolated for four or five days at a time; when he was being
transported there in a van he was blindfolded and shackled; and (f) at Camp Echo, before
return to Australia, he was held in isolation for two months.

36.  The author suffered significant physical injuries due to his ill-treatment, many of
which require ongoing medical treatment. They include a fractured hand, back and jaw
injuries, stress-fractured feet, eye injuries and affected vision, kidney stones, painful lumps
on his chest, tooth decay and a double inguinal hernia. No explanation has been offered by
the United States for those injuries.

37.  While a State is primarily required to investigate torture committed within its
territory or jurisdiction, there is also a duty on a State to investigate torture where: (a) a
person presently within the State’s territory or jurisdiction makes a credible allegation that
he/she was tortured in the territory or jurisdiction of a foreign State; (b) the foreign State is
alleged to have committed the act of torture; and (c) the foreign State has failed to
adequately discharge its own duty to investigate the act of torture committed in its territory
or jurisdiction. No remedy can be secured unless credible allegations of torture are properly
investigated. Under the Covenant, the duty to investigate extends to cases where victims
resident in a State raise credible allegations of torture by another State, where the other
State has failed to investigate.

38.  Australia has not taken adequate steps to investigate the author’s allegations of
torture in the custody of the United States. Instead, Australia relied upon a United States
Navy investigation into the allegations, which found that there was insufficient evidence to
substantiate them. This is not sufficient to discharge the obligation of Australia. United
States Navy investigators were part of the same military apparatus that detained,

" Details are contained on file.
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interrogated, prosecuted and convicted the author. Their investigation failed to account for
the injuries that the author sustained, which did not exist prior to his detention.

Claims under articles 7, 9 and 10 regarding the participation of Australia in the detention,
interrogation and treatment of the author at Guantanamo Bay

39.  Australian officials interviewed the author while he was in United States custody, in
circumstances where those officials knew of or should reasonably have been aware of
serious violations of his rights.2 He complained directly to Australian officials of his ill-
treatment and his father and lawyers frequently spoke publicly about his situation at
Guantanamo Bay. By interviewing the author in the custody of the United States to gather
intelligence, Australia recognized the author’s unlawful treatment by the United States and
thereby encouraged and supported it. Subsequently, Australia made use of the intelligence
gathered in those interviews in the control order proceedings against him in the Australian
courts.

Claims under articles 2, 7, 14, 17 and 19 in connection with the plea agreement

40.  The author signed a pretrial plea agreement, which was approved by the Military
Commission on 26 March 2007. Thereby, the author purportedly agreed not to challenge
his conviction, which constitutes a violation of article 14 and of the right to an effective
remedy, under article 2 of the Covenant.® It also required the author to: (a) fully cooperate
with Australian law enforcement and intelligence authorities and any further judicial
proceedings; (b) assign to the Government of Australia any proceeds of his alleged crime,
which constitutes a violation of the author’s right to freedom of expression, under article 19
of the Covenant; (c) not speak publicly about his conduct, capture or detention for a period
of one year, thus in violation of the author’s right to freedom of expression under article 19
of the Covenant; (d) agree that he was not tortured or illegally treated and to surrender any
such claims, which constitutes a denial of the author’s right to a remedy for acts of torture
or ill-treatment, contrary to articles 2 and 7 of the Covenant; (e) agree that he was an “alien
unlawful enemy combatant” who was lawfully dealt with under the law of war — this is
contrary to the author’s right under article 5 of the Third Geneva Convention to have his
prisoner of war status assessed by a competent tribunal; and (f) face possible consequences
under Australian law for non-compliance, by stipulating that any failure to fully cooperate
with Australian or United States authorities may delay his release from confinement or
custody under applicable provisions of Australian law. That constitutes a violation of the
author’s right to privacy under article 17 of the Covenant.

41.  The agreement deems lawful the author’s entire period of detention by the United
States and thus constitutes a denial of his right to seek effective remedies under article 2 of
the Covenant. It also stipulates that if the agreement becomes null and void for any reason
the United States may prosecute the author again for the same conduct, in violation of his
right to be protected against double jeopardy under article 14 (7) of the Covenant.

A list of the interviews is contained on file.

Paragraph 4 of the agreement reads as follows: “I voluntarily and expressly waive all rights to appeal
or collaterally attack my conviction, sentence, or any other matter relating to this prosecution whether
such a right to appeal or collateral attack arises under the Military Commissions Act of 2006, or any
other provision of United States or Australian law. In addition, I voluntarily and expressly agree not
to make, participate in, or support any claim, and not to undertake, participate in, or support any
litigation, in any forum against the United States or any of its officials, whether uniformed or civilian,
in their personal or official capacities with regard to my capture, treatment, detention or prosecution.”
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42.  The right not to be compelled to testify against oneself or to confess guilt in article
14 (3) (g) of the Covenant necessarily prohibits guilty pleas, such as this, that are tainted by
compulsion. The guilty plea was unlawful for the following reasons: (a) the underlying
offence on which it was based was retroactive; (b) a plea agreement cannot be “voluntary”
where, but for the plea, the person faces a manifestly unfair criminal trial; and (c) the plea
agreement was based on unlawful psychological coercion, pressure and duress. The only
real alternative was to plead guilty. Otherwise, his options were either to proceed to an
unfair trial or to remain in detention pending further United States litigation challenging the
military commissions, which would likely have involved more years without trial at
Guantanamo Bay. Accepting the agreement provided him with the only real prospect of
release within a reasonable time.

43.  Australia was not a direct party to the plea agreement, which is an instrument of
United States criminal law. Nonetheless, Australia can be held responsible for the breaches
of the author’s right arising from it for the following reasons.

44,  Inarticle 11 of the draft articles on State responsibility adopted by the International
Law Commission in 2001, it is stipulated that conduct which is not attributable to a State
shall nevertheless be considered an act of that State under international law if and to the
extent that the State acknowledges and adopts the conduct in question as its own. Australia
clearly and unequivocally acknowledged and adopted as its own the original conduct of the
United States in accepting and upholding the agreement for the following reasons:

(&)  The author’s conviction was based wholly on the United States Military
Commission’s acceptance of the agreement, which operated to waive a full criminal trial. In
accepting the plea, the Military Commission conducted no independent inquiry into its
truthfulness or reliability, into whether the sources of evidence upon which it was based
were properly obtained or into whether the prosecution’s case would support a conviction;

(b)  The agreement was the indispensable element of the conviction and sentence.
Hence, any enforcement of the sentence of imprisonment necessarily constituted an ac-
knowledgment and adoption of the agreement by Australia as the State enforcing the sen-
tence;

(c) The United States suspended its enforcement of the author’s sentence in fa-
vour of the assumption by Australia of full responsibility for the enforcement. Accordingly,
the conduct of Australia goes beyond mere support or approval of the military commission
process and instead constitutes an acknowledgement and adoption of the United States con-
viction and agreement;

(d)  Australia was aware of the circumstances of the agreement, not only from its
consular attention to the matter, but also under the terms of the transfer arrangement, which
required the United States to provide Australia with detailed documentation on the case, in-
cluding a certified copy of all judgements, sentences and determinations;

()  The Australian authorities did not independently assess the evidence upon
which the United States authorities relied in framing the stipulation of facts in the plea
agreement;

f Australian authorities invoked the agreement in their dealings with the author
in Australia. For instance, the Australian Federal Police threatened him that his suspended
sentence would be revived if he refused to cooperate with Australian law enforcement au-
thorities as required under the agreement.

45.  In consequence, the violations of the author’s rights manifest in the plea agreement
are attributable to Australia under the law of State responsibility. Furthermore, under article
16 of the draft articles on State responsibility, a State can be responsible for aiding or
assisting another State in the commission of an internationally wrongful act. In that respect,
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there are indications that Australia is internationally responsible for its own role in aiding or
assisting the United States in establishing the agreement, for reasons such as:

(@) It can be inferred from the inclusion of provisions beneficial to the Australian
authorities that Australia exercised a significant degree of influence over the content and
formulation of the agreement, or was apprised of and acquiesced in it;

(b)  The agreement was premised on the assumption that the author would be
imminently returned to Australia. In fact, three days after its adoption Australia gave do-
mestic effect to it and the transfer took place;

(¢c)  The United States would not have accepted the agreement but for Australian
assurances that its relevant provisions would be implemented and upheld in Australia;

(d)  The cooperation between United States and Australia in the author’s case
generally implies that Australia must have been involved in the formulation and adoption of
the terms of the agreement.

46.  The responsibility of Australia for aiding or assisting the United States in
negotiating and accepting the agreement is separate from and additional to its subsequent
conduct in post facto adopting the agreement, which gives rise to the responsibility of
Australia under article 11 of the draft articles on State responsibility.

Claims under articles 12, 14, 17, 19 and 22 in connection with the control order

47.  The control order imposed on the author upon release from Yatala Labour Prison
violated his rights under articles 12, 14, 17, 19 and 22 of the Covenant because the
proceedings were unfair and because there was no necessity for the limitations imposed.

48.  The author was not able to fully test the evidence brought by the authorities and
upon which the order was issued. In issuing the order, Australia was not required to
disclose any information to him if that disclosure was “likely to prejudice national
security”, within the meaning of National Security Information (Criminal and Civil
Proceedings) Act 2004. The availability of the non-disclosure measures under the Act and
the risks of further criminal prosecution entailed in them substantially deterred the author
from seeking to adduce or contest evidence at the control order hearings. The evidence
adduced by the Australian Federal Police appeared to be based solely upon interviews they
conducted while the author was at Guantanamo Bay. Given the coercive environment there,
there are serious doubts about the lawfulness of the manner of obtaining that evidence, the
propriety of its admission in court and its reliability.

49.  Furthermore, the legislation did not require the court to determine whether other less
invasive methods were available to the authorities for achieving the same purpose of
preventive terrorism, such as surveillance.

50.  The order was designed to prevent “terrorism” as defined under a broad and vague
definition of terrorism in Australian law that does not satisfy the principle of legality and is
compounded by the low standard of proof used to assess the threat.

51. None of the facts before the court disclosed evidence of any current or future
intention by the author to deliberately harm civilians. No contemporaneous evidence was
presented by the Australian Federal Police. The only evidence presented was that relating to
his conduct prior to his prolonged detention and subsequent conviction. Faced with the
same evidence, the author was effectively required to prove that he was no longer a threat,
rather than the police being required to prove that he was still a threat. Furthermore, there
was evidence available on the public record that indicated that the author had renounced
violence. The author concludes that the imposition of a control order on the basis of the
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(@)

same conduct that sustained his conviction and imprisonment is contrary to the ne bis in
idem principle.

Remedies sought

52.  The State party should be urged to: (a) publicly acknowledge its participation in the
author’s retrospective punishment, apologize to him for his retroactive punishment and
provide him with full and prompt compensation; (b) eliminate any further consequences
under Australian law that may follow from the author’s retroactive punishment; (c) request
the United States authorities to formally overturn the author’s conviction under United
States law and to nullify the plea agreement; (d) acknowledge that the author’s detention in
Australia was unlawful, apologize for it and provide him with compensation; (e)
acknowledge that Australia violated the author’s rights by adopting the plea agreement by
which his conviction was secured and/or aiding and abetting the United States in the offer
of that agreement; (f) apologize to the author for violating his rights in connection with the
plea agreement; (g) provide an undertaking to the author that it does not recognize the
validity of his plea agreement and will not seek to enforce it in Australia; (h) request the
Government of the United States to overturn the author’s conviction before a United States
Military Commission; (i) acknowledge that Australia violated the author’s rights by
participating in his unlawful detention, interrogation and treatment at Guantanamo Bay,
apologize to him and provide him with compensation; (j) initiate and conduct an
independent investigation into the author’s allegations of torture and ill-treatment; (k)
acknowledge that Australia violated the author’s rights by imposing a control order,
apologize to him and provide him with compensation; and (I) amend its legislative scheme
under the Criminal Court Act 1995 regarding control orders to ensure compliance with its
obligations under the Covenant.

State party’s observations on admissibility and author’s comments thereon

53.  The State party submitted observations on admissibility on 14 October 2011 and the
author replied to them on 17 February 2012. Additional submissions from both parties were
made subsequent to those dates. The main arguments put forward by the parties are
summarized as follows. Both indicate that arguments raised by the other party not expressly
addressed in their respective submissions should not be taken to be accepted.

The communication expressly or impliedly alleges breaches of the Covenant by the United
States

State party’s observations

54.  The State party recalled the principle recognized by the International Court of
Justice in its judgment on the Case of the monetary gold removed from Rome in 1943 that
a court cannot decide upon an issue where it is required first to make a determination as to
the lawfulness of actions of a State that has not consented to the exercise of jurisdiction by
the court. The Court has subsequently found that, consistent with that principle, a claim will
be inadmissible if it requires the Court to first rule on the actions of or make a
determination on the international responsibility of a State that has not consented to
jurisdiction. Concerning the present case, although it is a party to the Covenant, the United
States is not a party to the Optional Protocol and therefore has not consented to the
Committee considering allegations that it has breached the Covenant. Furthermore, the
United States has expressly rejected the Committee’s views concerning extraterritorial
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Case of the monetary gold removed from Rome in 1943 (preliminary question) (Italy v. France,
United Kingdom of Great Britain and Northern Ireland and United States of America), Reports of
Judgments, Advisory Opinions and Orders, judgment of 15 June 1954, I1.C.J. Reports 1954, p. 19.
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application of its obligations under the Covenant, including to its conduct at Guantanamo
Bay.

55.  Notwithstanding that the communication is made against Australia and that the
United States is not a party to the Optional Protocol, a number of the claims expressly or
impliedly allege breaches of the Covenant by the United States. Those breaches constitute
the very subject matter of the claims against Australia and constitute a prerequisite for a
view to be formed on whether Australia breached the Covenant. Accordingly, a number of
claims are inadmissible under article 1 of the Optional Protocol.

Author’s comments

56. In its response to the State party’s observations, the author submits that the rule of
the International Court of Justice cited by the State party is a jurisdictional rule specific to
the Court in contentious cases and between two or more States in dispute. The distinctive
jurisdictional considerations that apply to that sui generis context do not automatically carry
over to the Committee, which is not a court and focuses on guaranteeing individual human
dignity through a right of individual petition. The Committee’s position is more analogous
to the Court’s advisory opinion jurisdiction, in which there is no rule precluding Court
jurisdiction where legally affected States do not consent to it. The Court does not consider
that to give an advisory opinion would have the effect of circumventing the principle of
consent to judicial settlement. Furthermore, the Committee has issued numerous Views
finding violations of the Covenant by a State party after examining the related conduct of a
State not party to the Optional Protocol; for instance, cases concerning violations of article
7 on non-refoulement. Those latter States typically do not participate in the proceedings and
their consent is neither sought nor required by the Committee. In many such cases, the
Committee has satisfied itself that there is sufficient evidence to reach confident
conclusions about the situation in the State not party to the Optional Protocol and is even
prepared to make predictions about what States not party to the Optional Protocol are likely
to do in the future. There is, therefore, even more reason for the Committee to confidently
make determinations about the provable past conduct of a State not party to the Optional
Protocol in cases where it is connected with the actions of the State party against whom the
communication is brought.

57.  The implication of the State party’s argument is that no claim may be brought
against a State party to the Optional Protocol where the conduct of a State not party thereto
is implicated in the violations of an individual’s rights under the Covenant. In a world of
very active transboundary counter-terrorism cooperation among States (with different levels
of human rights protection), accepting that view would create a legal “black hole” of
accountability in relation to those operations.

58.  Article 1 of the Optional Protocol does not preclude the Committee from
considering the conduct of States not party thereto when determining whether a State party
has violated its obligations under the Covenant.

Further submission by the State party

59. In a subsequent submission, the State party affirmed that the author’s
characterization of the Committee’s Views as similar to the advisory opinions of the
International Court of Justice is incorrect. The Optional Protocol provides a mechanism
under which States can consent to the Committee’s examination of individual
communications. Unlike the advisory jurisdiction of the Court, which arises at the request
of authorized bodies by virtue of the Statute of the Court, there is no alternative source of
jurisdiction for the Committee to consider matters concerning States that are not party to
the Optional Protocol.
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60.  The examination of the claims in the present communication that effectively involve
a complaint against the United States is not analogous to an examination of the conduct of a
State party to the Optional Protocol in the context of an alleged violation of the non-
refoulement obligation by a State party. The Committee may be required to evaluate
evidence that concerns the conduct of a State not party to the Optional Protocol in its
examination of non-refoulement claims. However, it does not require the Committee to
make a finding on whether a State not party to the Optional Protocol has breached its
obligations under international law. Non-refoulement claims should therefore be
distinguished from the claims in the present communication, most of which require the
finding of a breach against the United States before it can consider whether Australia has
breached its obligations. In that respect, the State party makes submissions on the merits of
allegations relating to its conduct to the extent that it does not require it to make
submissions on whether the United States breached its obligations under the Covenant.

61.  The asserted legal “black hole” of accountability described by the author refers to
the limitation of all treaties that States must consent to be bound by them. It is not
incompatible with the object and purpose of the Covenant or the Optional Protocol to rule
that a communication, to the extent that it concerns the conduct of a State which is not party
to the Optional Protocol, is inadmissible.

Claims under article 15 regarding retrospective punishment

State party’s observations

62. The author alleges that Australia participated directly in the retrospective
punishment and imprisonment of the author by operation of the arrangement for the transfer
of persons sentenced by military commissions. This claim is inadmissible because to
proceed with it would require the Committee to find first that the application of the offence
of “providing material support for terrorism” in the case of the author amounted to a breach
of the Covenant by the United States.

Author’s comments

63.  In an additional submission to the Committee, dated 12 November 2012, the author
provides a copy of the decision of 16 October 2012 of the United States Court of Appeals
for the District of Columbia Circuit in Hamdan v. United States. The Court held that Mr.
Hamdan’s conviction for material support for terrorism could not stand, as, when Hamdan
committed the conduct (from 1996 to 2001), the military commissions could try violations
of the international law of war. However, the international law of war did not proscribe
material support for terrorism as a war crime. Furthermore, on 9 January 2015, the
convening authority for United States military commissions at Guantanamo Bay dismissed
the charges in the case of United States v. Noor Uthman Muhammed, in view of the fact
that the charge of providing material support for terrorism had been invalidated by a
superior United States civilian appeals court. Finally, on 18 February 2015, the United
States Court of Military Commission Review, in the case of David M. Hicks v. United
States of America, set aside and dismissed the guilty verdict against the author and vacated
his sentence, finding that the author’s conviction was unlawfully retrospective. According
to the author, that new fact destroys the inadmissibility argument of Australia that, in order
to accept the article 15 claim, the Committee should first determine the legal responsibility
of the United States. The United States has now determined its own legal liability for
retrospective punishment.
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Claims under article 9 regarding unlawful and arbitrary detention

State party’s observations

64.  The author’s claims that Australia breached article 9 is comprised of two grounds,
both of which rest on allegations against the United States being made out. The first ground
is that the author’s imprisonment in Australia was based on the imposition of a retroactive
offence upon him by the United States. This ground is inadmissible on the same basis as the
claim under article 15 (1). As to the ground that the author’s imprisonment in Australia
flowed directly from his unfair, unlawful United States trial, it is inadmissible because it
would require the Committee to find first that the trial and related allegations of ill-
treatment amounted to breaches of the Covenant by the United States.

65. On several occasions in his submission, the author relies on international
humanitarian law; for instance, when he claims that at the very least he was entitled to the
minimum guarantees of common article 3 of the Geneva Conventions of 1949. The State
party recalls the Committee’s jurisprudence that communications asserting a violation of
rights other than those set forth in the Covenant are incompatible ratione materiae with the
provisions of the Covenant and should be declared inadmissible under article 3 of the
Optional Protocol.

Author’s comments

66. In his response to the State party’s observations, the author emphasizes that he does
not request the Committee to find autonomous breaches of international humanitarian law,
absent any connection to rights under the Covenant. Rather, he invokes international
humanitarian law as lex specialis solely for the purpose of interpreting the scope of relevant
rights under the Covenant in the special context of armed conflict. He recalls general
comment No. 31 (2004) on the nature of the general legal obligation imposed on States
parties to the Covenant, in which the Committee states that, “the Covenant applies also in
situations of armed conflict to which the rules of international humanitarian law are
applicable. While, in respect of certain Covenant rights, more specific rules of international
humanitarian law may be specially relevant for the purposes of the interpretation of the
Covenant rights, both spheres of law are complementary, not mutually exclusive.” In the
present matter, whether the author’s detention is “arbitrary” under article 9 of the Covenant
can only be determined by reference to the lawfulness of detention under international
humanitarian law, which qualifies the standard of arbitrariness. The author is therefore only
requesting the Committee to correctly interpret the rights under the Covenant.

Claims under articles 2, 7, 14, 17 and 19 in connection with the plea agreement

State party’s observations

67.  The author contends that Australia is responsible for breaches of the Covenant
arising from the agreement on two grounds: (a) acknowledging and adopting as its own the
conduct of the United States; and (b) aiding or assisting the United States in relation to the
agreement. In connection with the first ground, the State party submits that the claim is
inadmissible under article 1 of the Optional Protocol, because the conduct at issue would
remain the conduct of the United States. The author invites the Committee to use Australia
as a proxy for the United States to make findings on United States conduct under the guise
that it was conduct adopted by Australia. As for the second ground, it is also inadmissible
under article 1 of the Optional Protocol because to proceed would require the Committee to
find first, as a matter of primary liability, that the conclusion of the agreement constituted a
breach of the author’s rights by the United States. Under article 16 of the draft articles on
State responsibility of the International Law Commission, primary liability for an
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internationally wrongful act by the aided or assisted State must be established as a
prerequisite to a finding of liability of the aiding or assisting State for that act.

Claims under articles 7, 9 and 10 in connection with the author’s detention, interrogation
and treatment at Guantanamo Bay

State party’s observations

68.  The author claims that Australia aided or assisted the alleged unlawful detention,
interrogation and treatment of the author by the United States at Guantanamo Bay. Again,
the author’s reliance on article 16 of the draft articles on State responsibility of the
International Law Commission would require the Committee to find first that the United
States, as the aided or assisted State, had breached the author’s rights under articles 7, 9 and
10. Accordingly, this claim is also inadmissible under article 1 of the Optional Protocol.

Claims under article 14 regarding unfair trial

State party’s observations

69.  The same argument regarding the two previous claims, with reference to article 16
of the draft articles on State responsibility of the International Law Commission, applies
with respect to the author’s claims that Australia unlawfully aided and assisted in his
alleged unfair trial. These claims are also inadmissible under article 1 of the Optional
Protocol.

70.  As to the author’s contention that, at the very least, he was entitled to the finding of
a breach of common article 3 of the Geneva Conventions of 1949, the State party recalls the
Committee’s jurisprudence that communications asserting a violation of rights other than
those set forth in the Covenant are incompatible ratione materiae with the provisions of the
Covenant and should be declared inadmissible under article 3 of the Optional Protocol.

Claim under articles 2 and 7 regarding torture and ill-treatment

State party’s observations

71.  The author’s claims that Australia failed to investigate his allegations of torture or
cruel, inhuman or degrading treatment are inadmissible under article 1 of the Optional
Protocol. The Committee cannot reach a view regarding the responsibility of Australia
without determining that the United States breached the Covenant.

72.  Furthermore, the claim is inadmissible ratione materiae, as there is no duty set forth
in the Covenant to investigate allegations of torture relating to conduct outside the
jurisdiction of a State party. In its general comment No. 20 (1992) on the prohibition of
torture or cruel, inhuman or degrading treatment or punishment, the Committee explicitly
links the prevention and punishment of torture to acts that occur within any territory under
the jurisdiction of a State party and makes no mention of an obligation on a State party to
prevent, punish or investigate alleged acts of torture that occur within territory under the
jurisdiction of another State party. If a State party is not responsible for the breach of the
Covenant in relation to a citizen that takes place in another country at the instigation of that
country’s government, it cannot be argued that a State party has a duty under the Covenant
to investigate an allegation that such a breach has occurred.

Author’s comments

73.  The author insists that a proper interpretation of the Covenant sustains his contention
that Australia bears an obligation to investigate his alleged torture by the United States. The
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responsibility of a foreign State (the United States in this case) for committing torture exists
independently of any duty on a second State to investigate acts of foreign torture where a
victim is present in its territory. The meaning of article 7 of the Covenant is interpreted
more extensively than its literal terms by the Committee. For instance, the article
encompasses a duty of non-refoulement even though there are no words to that effect. The
provisions of the Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment, which share the common purpose of eliminating torture, can
inform the interpretation of article 7. The preamble of the Convention specifically
references article 7, demonstrating the linkage between the two treaties as part of an
integrated human rights treaty system.

Claims under articles 12, 14, 17, 19 and 22 regarding the imposition of a control order

State party’s observations

74.  Regarding the author’s claims on the imposition of a control order, the author
alleges that he could not test adequately the evidence brought by the Australian Federal
Police and upon which the order was issued because, under the Criminal Code Act, no
disclosure of information is required if it is likely to prejudice national security. However,
the author does not explain how the relevant provisions of the Code were applied in his
case and how that application violated his right to a fair trial. The Australian Federal Police
did not rely on such provisions to exclude information from documents it was required to
otherwise provide the author or to prepare for other purposes in relation to the control order
process. There is no reference to the Code in the judgements regarding the control order.
The author states that the evidence adduced by the Australian Federal Police appeared to be
based solely upon interviews conducted while he was at Guantanamo Bay. However, the
Australian Federal Police adduced other evidence, which included letters written by him to
his family from Pakistan and Afghanistan and other material seized under a lawfully
executed search warrant in Australia. That evidence was also made available to the author.
Furthermore, in his judgement confirming the control order, the Federal Magistrate
identified the material to which he had regard in considering the matter and based his
decision on evidence that had been made public. The author was invited to present
evidence, but he declined, as noted by the Magistrate in his judgement.

75.  That element of the fair hearing ground invites the Committee to conduct a review
of legislation in the abstract (actio popularis) of the provisions of the National Security
Information (Criminal and Civil Proceedings) Act and related provisions of the Criminal
Code. This is inadmissible under article 1 of the Optional Protocol, because the legislation
in question did not affect the author’s rights under the Covenant.

76.  The author’s allegation that the Magistrate erred in his evaluation of the evidence
presented by the Australian Federal Police is inadmissible under article 2 of the Optional
Protocol. The author does not show that the court’s evaluation was clearly arbitrary or
amounted to a manifest error or denial of justice or that the court otherwise violated its
obligation of independence and impartiality. He does not contend that the Federal
Magistrate’s evaluation of the evidence demonstrated a lack of independence or
impartiality. Furthermore, he did not ask the Magistrate to rule on the admissibility of the
evidence of the Australian Federal Police and its reliability.

77.  As for the necessity for the restrictions placed on him, the author contends that the
definition of “terrorist act” in the Criminal Code is broad and vague and does not satisfy the
principle of legality. However, the author does not link that principle to any article in the
Covenant. Furthermore, the elements of the principle of legality embodied in article 15 are
only applicable in cases involving criminal offences, while the control order proceedings
were civil. Accordingly, that element should be found inadmissible ratione materiae.
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Additionally, the necessity ground of the author’s control order claim, insofar as it rests on
the definition of “terrorist act” in the Criminal Code, is inadmissible as action popularis
under article 1 of the Optional Protocol, because it invites the Committee to conduct an
abstract or theoretical review of the definition. The author does not explain how the
definition of “terrorist act” impacted upon him in the control order proceedings.

Author’s comments

78.  The author rejects the State party’s contention regarding action popularis. He
accepts that the National Security Information (Criminal and Civil Proceedings) Act and
related Criminal Code provisions were not applied to him. However, the very existence of
the legislation and the obvious potential for its use (necessarily to his detriment)
substantially deterred him from seeking to adduce or contest evidence at the control order
hearings.

79.  He did not enjoy a genuine opportunity to present evidence without serious risk of
adverse repercussions. If he had produced evidence as to his innocence, that would have
directly called into question the soundness of his conviction and could have been
considered as a collateral attack upon it of the kind prohibited by the plea agreement.

80.  The author maintains that the Magistrate did not adequately scrutinize the limited
evidence presented by the Australian authorities, so as to establish the necessity of
imposing the control order. The evidence was old; related to the author’s past activities
(none of which involved actual or attempted “terrorism” against protected targets); and did
not evidence anything as to his conduct or state of mind in the six previous years or his
state of mind at the time of the hearing.

81.  The author maintains that the vagueness of the definition of terrorism of Australia
remains problematic as regards article 15 of the Covenant and the principle of legality.
Control order proceedings should be treated as attracting the protection of criminal law
proceedings, including protection against retrospective punishment.

82.  The author disagrees with the State party’s contention that his claim regarding the
necessity ground involves a theoretical review of the legislation. The overly broad
Australian definition of terrorism enabled the Australian court to identify the author as a
“terrorist” threat in respect of conduct which is not indisputably terrorist.

Further submission from the State party

83.  In a subsequent submission, the State party contests some of the above arguments
put forward by the author. It clarifies that the National Security Information (Criminal and
Civil Proceedings) Act and the offences stated therein did not apply to the author.
Therefore, there was no risk that the author could have been subject to any criminal
prosecution under it. His claim that the existence of the provisions of the National Security
Information (Criminal and Civil Proceedings) Act deterred him from participating in the
proceedings and mounting an effective defence should therefore be dismissed. The author’s
decision not to submit evidence was entirely his own, as the legislation did not apply to him
and could not have had any deterrent effect upon his ability or willingness to adduce or
contest evidence in the circumstances.
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State party’s observations on the merits and author’s comments thereon
Claims under article 15 regarding retrospective punishment

State party’s observations

84.  Australia disagrees with the author’s argument that the protection of article 15 must
extend to wherever enforcement of a sentence takes place, including where a sentence is
enforced by another State in its own territory; that otherwise one State would be free to
enforce retroactive penalties imposed by another State’s courts without itself violating
article 15; and that this would create an incentive to “contract out” the enforcement of
sentences to other States whose imprisonment of an offender could not be challenged in the
second State for retroactivity. That hypothetical scenario fails to deal with the reality of the
international framework for the transfer of sentenced persons. Bilateral and multilateral
transfer agreements do not provide for the enforcement of sentences to be “contracted out”
at the convenience of the sentencing State.

85.  Australia disagrees with the author’s contention that Australia accepted “full
responsibility” for the enforcement of the author’s sentence by operation of the transfer
arrangement. The arrangement draws on elements of the Convention on the Transfer of
Sentenced Persons of the Council of Europe, to which both countries are party. Paragraph 8
of the arrangement, which is based on article 8 (1) of the Convention, provides that the
taking into custody of a prisoner by Australia has the effect of suspending the enforcement
of the sentence by the United States of America. Hence, the transfer only suspends and does
not terminate the enforcement of that prisoner’s sentence by the United States.
Furthermore, in paragraph 9.1 of the arrangement, it is stipulated that “the competent
authorities of Australia are to continue the enforcement of the sentence immediately upon
the prisoner being taken into Australian custody”. The use of the word “continue” makes
clear that Australia is not engaged in a separate process of enforcement for which it bears
“full responsibility”.

86.  In paragraph 10.1 of the arrangement, it is stipulated that “consistent with its law,
the Government of Australia is to respect and maintain the legal nature and duration of the
sentence as determined by the United States”. In continuing to enforce the sentence,
Australia is thus not permitted to change its legal nature or duration, except insofar as the
sentence would need to be adapted to avoid incompatibility with Australian law.

87.  In paragraph 9.2 of the arrangement, it is stipulated that “the enforcement of the
sentence in Australia is to be governed by the law of Australia and Australia alone is to be
competent to take all appropriate decisions”. The use of the term “appropriate” suggests
that Australia alone does not take all decisions; for instance, it cannot change the legal
nature or duration of the sentence. Furthermore, in paragraph 12, which draws on articles
12 and 13 of the Convention on the Transfer of Sentenced Persons, it is stipulated that the
United States alone is to have the right to decide on any application for review of the
judgement or to pardon the offence. In doing so, it is thus made clear that the United States
retains responsibility for convictions by military commissions and that this has not passed
to Australia.

88.  Finally, in paragraph 13 of the arrangement, which is based on article 14 of the
Convention on the Transfer of Sentenced Persons, it is provided that Australia is to
terminate the enforcement of a sentence if it is informed by the United States of “any
decision or measure as a result of which the sentence ceases to be enforceable”. This shows
that the United States continues to exercise responsibility for sentences and the legal review
of the proceedings that led to those sentences.
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89.  The interpretation of the provisions in the transfer arrangement proposed by the
author, if accepted, may undermine the intention of schemes facilitating the international
transfer of prisoners. If receiving States are to be regarded as assuming responsibility for
the trial and conviction of their nationals in other States as part of the transfer process, a
receiving State may well be reluctant to agree to the return of its nationals without a
comprehensive review of the processes that led to their convictions, an outcome that would
risk negating the humanitarian and rehabilitative objectives of prisoner transfer schemes.

Author’s comments

90.  The author states that no serious interpretation of article 15 can hold that it covers
only convictions but not penalties.

91. By “full responsibility” for enforcement, the author means that Australia bears full
responsibility for such enforcement functions as are assigned to it by the transfer
arrangement. Australia was responsible for continuing the “enforcement” of the sentence in
accordance with Australian law and was competent to make all appropriate decisions. In the
performance of those functions, Australia was required to comply with its obligation under
article 15 to ensure that no one within its territory and jurisdiction was subjected to
retrospective punishment, including imprisonment. Nothing in article 15 creates an
exception for transfer arrangements. Moreover, the tasks allocated to Australia were of such
nature that the State’s conduct can be assessed for compliance with article 15 without
reference to whatever enforcement acts the United States may have performed after the
author’s return to Australia.

92.  The author expresses doubts as to whether his transfer complies with the Convention
on the Transfer of Sentenced Persons. First, the Convention applies only to sentences
imposed by a court of law. Given the characteristics of the United States Military
Commission, it is doubtful whether it can be qualified as a court. Second, the Convention
imposes the double criminality rule. In that respect, Australia has repeatedly maintained
that the author could not be prosecuted in Australia for lack of a corresponding offence
under the legislation in force at the time. Third, under the Convention, either the
administering State or the sentencing State may grant pardon, amnesty or commutation of
the sentence. In contrast, the author’s transfer arrangement permitted only the United States
to make such decisions. Thus, the arrangement is clearly incompatible with the Convention.

93.  The author claims that States must not cooperate in transfers following convictions
that result from a flagrant denial of justice. Receiving States are not required to conduct a
“comprehensive” review of the actual conditions in which the trial took place, but simply to
review the foreign proceeding for the purpose of determining whether a flagrant denial of
justice occurred. Precluding cooperation in cases where justice is flagrantly denied would
send a signal to violator States that there are principled limits to transnational criminal
cooperation. The humanitarian objective of transferring a prisoner does not excuse
violations of the Covenant.

State party’s further submission

94.  Australia adds that bilateral agreements on prisoner transfer with a foreign country
are not to be regarded as a means of endorsing that country’s criminal justice system or the
trial process or sentence in a particular case. The transfer process does not involve an
evaluation of the foreign conviction or sentence, but rather considers the prisoner’s long-
term welfare and rehabilitation. The enforcement of the author’s sentence was consistent
with the transfer arrangement and the continued enforcement method as set out in the
International Transfer of Prisoners Act 1997. Taking a position that Australia could
progress with an individual transfer application or effect the actual transfer of a person only
where there exists full confidence in the relevant foreign country’s criminal justice system
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(or the trial process and conviction in a particular case) would be incompatible with the
humanitarian, rehabilitative and social objects and purposes of international transfer
schemes. The party that stands to lose the most from non-cooperation in prisoner transfers
is the prisoner, not the sending State. International prisoner transfer is not about
transnational criminal cooperation; rather, it is a humanitarian and rehabilitative
mechanism.

Claims under article 9 regarding unlawful and arbitrary detention in Australia

State party’s observations

95.  Australia refers to the author’s claims that, if his imprisonment in Australia
constituted retroactive punishment under article 15 (1) of the Covenant, then his detention
was unlawful and arbitrary and that the unlawfulness and arbitrariness flowed also from his
procedurally unfair trial. Both grounds are without merit for the same reasons as those
applicable to article 15 (1), i.e. that Australia did not assume full responsibility for the
enforcement of the sentence.

96. Regarding the author’s argument that Australia could have followed the course of
action taken by the United Kingdom in seeking the return of its nationals detained at
Guantanamo Bay, the State party submits that there was no binding legal obligation on it,
under the Covenant or otherwise, to adopt the approach taken by the United Kingdom.

Author’s comments

97. The author rejects the arguments of Australia. He does not argue that his
imprisonment was arbitrary or unlawful under Australian domestic law, but rather that it
was arbitrary or unlawful under international law.

98.  The author has never contended that Australia was legally required under the
Covenant to request his return to Australia without trial. Nonetheless, it could have secured
its humanitarian objective to return the author to Australia while simultaneously avoiding
any cooperation in a prisoner transfer premised on retrospective punishment and an unfair
trial.

Further submissions from the parties

99.  Australia rejects the author’s claim that the legality of detention under article 9 must
not be assessed by reference to domestic law. Where the term “lawful” is used in various
provisions of the Covenant, such as articles 9 (1), 17 (2), 18 (3) and 22 (2), it clearly refers
to domestic law. Therefore, Australia maintains that the author’s detention in Australia was
lawful under article 9 (1).

100. In his subsequent submission, in which the author informs the Committee about the
decision of the United States Court of Military Commission Review in the case of David M.
Hicks v. United States of America, the author submits that the decision necessarily renders
his imprisonment for nine months in Australia unlawful and contrary to article 9. There was
no lawful basis for the imprisonment in the absence of a valid conviction and sentence,
upon which the transfer arrangement was based.

Claims under articles 2, 7, 14, 17 and 19 in connection with the plea agreement

State party’s observations

101. The author founds these claims on two grounds. First, that Australia is responsible
for breaches of the Covenant by acknowledging and adopting as its own the conduct of the
United States in accepting the agreement. Second, that Australia is internationally
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responsible for its own role in aiding or assisting the United States in relation to the
agreement.

102. In connection with the first ground, Australia reiterates the arguments submitted
under articles 15 and 9, where it refuses the author’s contention that, by operation of the
transfer arrangement, Australia assumed full responsibility for the enforcement of the
author’s sentence. The International Law Commission, in its commentary on article 11 of
the draft articles on State responsibility, states that the act of acknowledgement and
adoption, whether it takes the form of words or conduct, must be clear and unequivocal.
The author has not established that Australia, by words or conduct, made the plea
agreement “its own”. The transfer arrangement does not pass responsibility for the plea
agreement to Australia. The agreement is an instrument of United States criminal law,
remains the responsibility of the United States authorities and is not enforceable in
Australian courts. Furthermore, the International Law Commission, in its commentary on
draft article 11, states that “the term ‘acknowledges and adopts’ in article 11 makes it clear
that what is required is something more than a general acknowledgment of a factual
situation, but rather that the State identifies the conduct in question and makes it its own”.
The fact that Australia was aware of the circumstances of the agreement does not mean that
it made the agreement its own. The author does not explain, either, why the fact that the
Australian authorities did not independently assess the evidence relied upon by the United
States authorities in relation to the agreement represented conduct that showed that
Australia, clearly and unequivocally, made the agreement its own.

103. The author claims that the officers of the Australian Federal Police sought to rely on
the agreement in their dealings with him in Australia and threatened to revive his suspended
sentence if he refused to cooperate with Australian law enforcement authorities as required
under the agreement. In its correspondence with the author’s lawyer, the Australian Federal
Police referred to the part of the agreement relating to the author’s cooperation with
Australian and United States law enforcement and intelligence agencies. However, that
correspondence did not threaten to have the author’s suspended sentence revived if he
refused to cooperate. The Government of Australia made no approach to the United States
in that regard and the Australian Federal Police accepted advice from the author’s
representatives that he was unable for medical reasons to participate in an interview.
Ultimately, his lawyer advised the Australian Federal Police in May 2009 that the author
was of the view that it would be fruitless to engage him in any future interviews, as he had
already provided all the information that he could to the Australian Federal Police.

104. In connection with the second ground, the author has failed to substantiate, for the
purposes of article 16 of the draft articles of the International Law Commission, that
Australia aided or assisted the United States in the conclusion of the plea agreement. The
term “aid or assist” in article 16 must comprehend conduct on the part of a State that, as
explained in the commentary of the International Law Commission, makes a significant
contribution to the performance of an internationally wrongful act by another State. The
author has failed to show that the alleged conduct of Australia made a significant
contribution to the negotiation and acceptance of the agreement. The alleged acquiescence
by Australia cannot be understood as representing a significant contribution to the
negotiation and acceptance of the agreement.

105. There were exchanges between Australian officials and the United States authorities
in which a potential plea agreement was raised. Australian officials raised the issue of
cooperation between the author and Australian law enforcement authorities in one such
exchange. However, the inclusion of a provision on cooperation in the agreement does not
support the inference that Australia exercised a significant degree of influence over the
content and formulation of the agreement. To achieve such influence would have required
Australia to be a party to the negotiation of the agreement, which it was not. Contrary to the
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inference that the author tries to draw, his transfer to Australia did not arise as an issue for
the first time when the agreement was concluded. The question of the transfer had been a
matter in the public domain well before the agreement was concluded.

Author’s comments

106. The author reiterates his claims and indicates that any “aid or assistance” attracts
responsibility. If the aid or assistance is of only minor significance, then the State’s
relatively low level of contribution to the wrong will be proportionately reflected in the
remedial consequences. Thus, reparations will be adjusted accordingly: the quantum of
compensation will be small or other measures of satisfaction may suffice.

107. Australia has not provided any evidence of the precise content of its discussions with
the United States authorities in connection with the agreement, such as a transcript or
meeting records. Since the plea agreement did ultimately include provisions for the author’s
cooperation with Australian law enforcement officials, the influence of Australia must have
been decisive. Furthermore, it is possible for one State to aid or assist another in
formulating the content of a plea agreement even though the first State is not a party to the
negotiation. In fact, Australia conceded that it was involved in such negotiations behind the
scenes.

108. Moreover, the offer of immediate return to Australia after the author had been
detained for almost six years at Guantanamo Bay plainly operated as an improper
inducement to the author to plead guilty, so as to escape his illegal detention for the “lesser
evil”. The aid or assistance of Australia in the formulation of the agreement was therefore
significant or, at the very least, unlawful.

State party’s further submission

109. Australia rejects the author’s argument that any aid or assistance to another State
attracts State responsibility, as it has no basis in legal authority and is incompatible with the
commentary of the International Law Commission on the draft articles on State
responsibility. Australia also rejects the author’s comment that the offer of immediate
return to Australia operated as improper inducement to the author to plead guilty. The fact
that the author entered into a plea agreement because he perceived prison conditions in
Australia to be more favourable cannot be held to be the fault of the Government of
Australia, let alone an improper inducement to the author to plead guilty.

Claims under articles 7, 9 and 10 regarding the participation of Australia in the detention,
interrogation and treatment of the author at Guantanamo Bay

State party’s observations

110. Australia rejects the author’s claim that, by interviewing him while he was detained
by the United States, Australia “aided or assisted” the treatment by the United States. The
term “aid or assist” in article 16 must comprehend conduct of a State that makes a
significant contribution to the performance of an internationally wrongful act by another
State. The author has failed to demonstrate that such conduct took place and Australia does
not accept that the interviewing of the author by Australian authorities encouraged and
supported his alleged unlawful treatment. The interviews were conducted for appropriate
Australian law enforcement and intelligence purposes, and the author made no allegation of
mistreatment during those interviews. Even if the Committee were to take the view that the
interviews encouraged and supported the alleged unlawful treatment of the author by the
United States, such purported encouragement and support would not rise to the level of
aiding or assisting, as required in article 16.
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Author’s comments

111. The author disagrees with the State party’s legal characterization of its conduct. He
had no objection to, for instance, consular visits for the purpose of his welfare. However,
Australia took advantage of the basis and conditions of his confinement to pursue its own
law enforcement ends, in the process legitimizing the unlawful acts committed by the
United States. Such assistance was thus “significant”. Interviewing the author in such
circumstances cannot be described as for “appropriate” law enforcement and intelligence
purposes.

Claims under article 14 regarding unfair trial

State party’s observations

112. Australia refers to the author’s reliance on article 16 of the draft articles on State
responsibility of the International Law Commission in claiming that it unlawfully aided and
assisted his alleged unfair trial. In advancing that claim, the author states that senior
Australian government officials repeatedly expressed the approval of Australia of the
military commission system to which he was subjected. However, the author fails to
demonstrate how the alleged condoning and encouraging of the trial system by Australia
rose to the level of aiding or assisting the United States, as required in article 16. In its
commentary on the draft articles, the International Law Commission states that “the
incitement of wrongful conduct is generally not regarded as sufficient to give rise to
responsibility on the part of the inciting State, if it is not accompanied by concrete support
or does not involve direction and control on the part of the inciting State”.

Author’s comments

113. The author rejects the arguments of Awustralia and its interpretation of the
commentary of the International Law Commission. There is no reason why incitement
could not rise to the level of aid or assistance in an appropriate case. In its commentary, the
International Law Commission suggests only that “generally” incitement is not regarded as
attracting responsibility. There is no absolute exclusionary rule. Australian officials
repeatedly expressed approval of the military commission system and condoned and
encouraged it. As a result, Australia provided vital legal and diplomatic support to the
United States in defending that system from international criticism.

114. Australia did in fact provide “concrete support” alongside its incitement. Law
enforcement officers searched premises and seized evidence from the author’s family home
in Adelaide, interrogated the author at Guantanamo Bay and cooperated with United States
officials in the sharing of law enforcement and intelligence information. Such concrete
support was given in the context of Australia publicly endorsing the author’s military
commission trial. The endorsement of Australia of the military commissions may be seen as
rendering aid or assistance in the context of breaching article 41 of the draft articles on
State responsibility of the International Law Commission.™ In its commentary thereon, the
International Law Commission mentions the prohibition of torture in that context. In that
regard, the statements by Australia supporting the author’s unfair trial, which arguably
amounts to a war crime, may violate the prohibition on recognizing as lawful a violation of
a peremptory norm.

11

“No State shall recognize as lawful a situation created by a serious breach within the meaning of
article 40 [obligations arising under a peremptory norm of general international law], nor render aid
or assistance in maintaining that situation”.
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State party’s further submission

115. Australia reiterates that incitement is not sufficient to give rise to State responsibility
if it is not accompanied by concrete support or does not involve direction and control, and
rejects the claim that statements by Australian officials amount to aid or assistance. Even if
it were the case, the author has not demonstrated how any of the actions that he refers to
constitute “concrete support”. The actions described by the author, such as gathering
evidence, conducting interviews and cooperating with foreign officials, are preliminary to a
trial and have no bearing on the way in which a trial is conducted in a foreign State. The
author alleged that his trial did not meet the minimum guarantees of a fair trial as a result of
a range of procedural and institutional defects. However, Australia had no control over
those.

Claims under articles 2 and 7 regarding torture and ill-treatment

State party’s observations

116. Regarding the author’s claim that Australia failed to investigate his allegations of
torture while in the custody of the United States, Australia refers to its arguments regarding
inadmissibility and adds that the claim does not concern an obligation set forth in the
Covenant. It recalls the 21 visits that Australian officials paid to the author during the time
he spent at Guantanamo Bay and on board the USS Peleliu.

117. Australian officials did not at any stage witness or participate in any mistreatment of
the author, who made no allegation of mistreatment during interviews conducted by
Australian officials. From December 2001 to May 2003, Australian officials visited the
author on five occasions, but it was not until the fifth visit in May 2003 that he alleged
having been mistreated. In particular, he said that he had been beaten while in custody in
Afghanistan, but did not provide details. On 20 May 2004, in response to media reports
about his mistreatment, Australia formally requested the United States Department of
Defense to conduct an investigation into the treatment of the author, including during the
period prior to his detention at Guantanamo Bay. The investigation revealed no information
that substantiated the author’s allegations of mistreatment.

118. The author was not mentioned in the reports of the International Committee of the
Red Cross on Guantanamo Bay, as the Australian Senate was informed on 3 June 2004. In
July 2005, a second investigation of the author’s complaints of mistreatment was carried
out by the United States Naval Criminal Investigative Service, which found them
unsubstantiated.

119. Complaints made by the author during visits of Australian officials regarding food, a
lack of exercise, medical conditions and other matters, such as access to reading material,
were raised with the camp authorities at Guantanamo Bay or, where appropriate, with the
United States Department of Defense.

Author’s comments

120. The author disagrees with the interpretation given by Australia of articles 2 and 7 of
the Covenant and reiterates his initial claims. He says, inter alia, that he was never provided
with a copy of either of the reports on the two United States investigations. As a result, it is
impossible for him or the Committee to be satisfied that those investigations were
comprehensive, impartial and credible.
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Claims under articles 12, 14, 17, 19 and 22 regarding the imposition of a control order

State party’s observations

121. Regarding the author’s claims that the control order proceedings were unfair,
Australia refers to the author’s contention that the reliance on the civil standard of proof
(balance of probabilities) in imposing the control order was inappropriate given the
seriousness of the restrictions imposed and, as such, was in breach of article 14 (1) of the
Covenant. The control order regime is directed at protecting national security and public
order by reducing the risk of terrorist acts. The regime recognizes the principle of
proportionality by requiring the court to be satisfied that restrictions are reasonably
necessary, appropriate and adapted, for the purpose of protecting the public.

122. The author contends that he was unable to test fully the evidence brought by the
authorities and upon which the order was issued because of restrictions on his access to it.
However, that argument lacks merit. The author cites provisions of the Criminal Code,
according to which information does not have to be included in certain documents, such as
documents to be served on the person in relation to whom the control order is sought, if
disclosure of the information would be likely to prejudice national security within the
meaning of the National Security Information (Criminal and Civil Proceedings) Act.
However, the author does not explain how those provisions were applied in his case.
Furthermore, the Australian Federal Police did not rely on those provisions to exclude
information from documents that it was otherwise required to provide to the author.

123. The author makes other assertions concerning the operation of elements of the
National Security Information Act, but does not specify how those elements were applied in
his case. The judgements of the Federal Magistrate make no reference to the Act having
been invoked in the matter. The evidence submitted by the Australian Federal Police was
available to the author, whose counsel cross-examined the applicant for the control order, a
senior member of the Australian Federal Police. The author was invited to present evidence
on his own behalf, but did not do so. The judgements contain no reference to the author
claiming that his ability to submit evidence had been compromised by the Act. Those
points, taken together, demonstrate that the author failed to substantiate the merits of his
claim. Thus, Australia submits that the Act and related provisions of the Criminal Code did
not violate the rights guaranteed under article 14 (1).

124. The author does not substantiate his contention that the Federal Magistrate’s
evaluation of the evidence presented by the Australian Federal Police was capricious or
unreasonable. The Magistrate subjected that evidence to scrutiny and provided a reasoned
explanation of why the evidence taken as a whole provided a sufficient basis for the court
to be satisfied that the issuance of the control order would assist in preventing a terrorist
act. Moreover, the Magistrate reduced the reporting requirement for the author from the
three times per week sought by the Australian Federal Police to twice per week. The
Magistrate further underlined that the author had not submitted evidence of, inter alia, “his
current views and beliefs” or “an explanation of the documents relied upon by the
Applicant”. Furthermore, it is indicated in the judgement that the author was given
additional time to present evidence, but that the offer was not taken up. Finally, the author
could have sought to appeal the judgement confirming the control order, but did not do so.
Australia concludes that the fair hearing ground of the claim under articles 12, 14, 17, 19
and 22 has not been substantiated on the merits.

125. Regarding the necessity ground, Australia submits the following arguments. First,
the necessity ground, to the extent that it rests on the contention that the author’s right to a
fair hearing was violated, has not been substantiated on the merits.
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126. Second, regarding the possibility of imposing less invasive methods, Australia
submits that the control order regime in the Criminal Code represents a necessary and
proportionate response to the risk of terrorist acts. Consequently, the author’s positing of a
hypothetical alternative regime is without merit. Further, the imposition of the order
followed a properly conducted judicial process and the restrictions on the author conformed
to the principle of proportionality and were appropriate to achieve their protective function.
The author was required to report to the police twice a week on Wednesdays and Saturdays
between 5.15 a.m. and midnight. The requirement did not preclude the author from seeking
employment or studying. He was prevented from contacting any individual whom he knew
to be a member of a terrorist organization, which was necessary and proportionate in
addressing the risk of a terrorist act. He was not prohibited from using basic
telecommunication services. In reducing the reporting requirement, the Magistrate took into
account the impact on the author’s circumstances, including financial and personal ones.
Furthermore, the Australian Federal Police facilitated changes to the order to allow the
author to travel within Australia and change his residence from Adelaide to Sydney.

127. Third, the contention that the definition of “terrorist act” in the Criminal Code does
not satisfy the principle of legality lacks merit. Only article 15 of the Covenant embodies
elements of the principle of legality and does so in relation to criminal proceedings. The
control order proceedings were civil, not criminal. As article 15 does not apply to civil
proceedings, the author has failed to show that his contention regarding the definition of
“terrorist act” can be assessed against the Covenant. The author has also failed to establish
how the alleged problem with the definition of “terrorist act” affected him in the control
order proceedings.

128. Fourth, the contention that prior training is not sufficient, in and of itself, to justify a
control order without evidence of any continuing intention on the part of the affected
person to engage in terrorism, lacks merit. Under article 104.4 (1) of the Criminal Code, a
court has discretion as to whether to impose a control order where the person has provided
training to, or trained with, a listed terrorist organization. The court is required to be
satisfied that each of the obligations, prohibitions and restrictions to be imposed on the
person by the order is reasonably necessary and appropriate.

129. Fifth, the author had the opportunity to give evidence that he did not pose a danger
to the community, but did not use it. Furthermore, it is only the Federal Magistrate’s
evaluation of the facts and evidence that can properly be subjected to scrutiny by the
Committee and, then, only if it can be shown that such evaluation was clearly arbitrary or
amounted to a manifest error or denial of justice. As to the contention that the imposition of
the control order breached the ne bis in idem principle, the imposition of the control order
did not constitute a criminal penalty and the order did not subject the author to detention.

130. Sixth, the contention that the organizations with which the author trained were not
proscribed in Australian law at the time is irrelevant, since the purpose of the control order
proceedings was not to determine whether the author should be subject to a penalty for his
involvement with them. The fact that the author trained with them prior to their listing did
not reduce the harm that the author was considered to present at the time the court
considered the control order application.

131. Seventh, the contention that the activities undertaken by the author were not
unlawful at the time has not been substantiated on the merits, as the control order
proceedings were not criminal proceedings.

132. Lastly, the question of the interpretation of the author’s letters to his family is bound
up with the evaluation of evidence by the Magistrate. The author does not establish that the
Magistrate’s evaluation was clearly arbitrary or amounted to a manifest error or denial of
justice, or that the Magistrate otherwise violated his obligation of independence and
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impartiality. The author had the opportunity to give evidence challenging that
interpretation, but did not use it.

Author’s comments

133. In connection with the standard of proof, the author submits that the standard
requiring only “reasonable satisfaction” still permits a very wide margin for error and falls
well short of the criminal standard of beyond reasonable doubt. A standard closer to the
criminal standard is more acceptable in control order proceedings than relying on a civil
standard. He also reiterates his claim that the court should not have exercised its discretion
to impose a control order as it was not necessary in the circumstances. It cannot be
necessary to impose rights restrictions solely in respect of past conduct that was not
unlawful, to prevent potential future conduct that is also not harmful to civilians and cannot
genuinely be classified as “terrorist”.

134. Regarding the letters to his family, the author reiterates that the court did not closely
examine the range of possible meanings that they conveyed and assumed the worst of the
author, without demonstrating how they revealed an intention to unlawfully harm civilians.

135. As to his ability to challenge the evidence, the author submits that the court should
have asked harder questions in scrutinizing the evidence and satisfied itself as to the facts
that the evidence was actually capable of supporting. There was no credible evidentiary
basis for the court to find that the author intended to harm civilians currently or in future.
That was true even in the absence of the author’s own evidence to rebut the Australian
authorities’ case.

136. The legislation does not formally require the authorities or courts to consider other,
less invasive means before applying for or issuing a control order. In his case, the court
considered the availability of surveillance in determining adjustments to the restrictive
measures. The court did not, however, carefully scrutinize the means of surveillance,
illustrating the point that the court did not adequately examine whether other means were
able to secure the same security end with less invasive effects. Control orders were
abolished in the United Kingdom because of concerns about their effectiveness, necessity
and adverse impacts on human rights.

137. Regarding the definition of terrorism, the author reiterates that it is too vague and
had an adverse effect in his case by leading directly to the imposition of the control order.

138. The author also contends that the ne bis in idem principle is not limited to cases
where two criminal proceedings are involved, but may encompass, for instance, a criminal
proceeding followed by a civil process that imposes punishment or penalties in respect of
the same underlying conduct.
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