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Prelim nary remarks

1. The third report subnmitted by the Republic of Austria pursuant to
article 40 of the International Covenant on Civil and Political Rights is

i ntended to serve as a supplenment to previous reports. The detailed
presentation in previous reports has been updated to give an account of the
present |egal situation. Only the changes that have occurred in conparison
with former reports will be dealt with in greater detail.

Article 1

2. Here there is no need for an anmendnent or supplenentary statenment.
Article 2

3. The system of | egal protection has been considerably extended through

the introduction of autononous adm nistrative tribunals. The Federa
Constitution was suppl emented by the foll ow ng provisions, which became
effective on 1 January 1991 (annex A).

4, By creating autononous administrative tribunals, the constitutiona

| egi sl ature wanted to establish tribunals within the neaning of article 14,
paragraph 1. These tribunals, which serve as courts of appeal, were
established in each of the nine Austrian States. The autononous

adm nistrative tribunals in the individual Lander have jurisdiction

(a) To determ ne admi nistrative of fences, except for federal fisca
of fences which are to be dealt with by special independent authorities;

(b) To take a decision on the exercise of direct administrative power
and conpul sion, such as acts of detention, seizure, etc.

(c) To take a decision in other matters which are assigned to them by
i ndi vi dual federal or Land laws. This is to enable the Independent
Adm nistrative Tribunals to act as appellate courts, determining also matters
relating to civil rights;

(d) Finally, the autononous adm nistrative tribunals are called upon
to take a decision in matters within their sphere of conpetence if the
adm nistrative court has failed to do so

5. A very inportant sphere of conpetence of the autononmpbus adm nistrative
tribunals is their right to challenge before the Constitutional Court
regul ati ons i ssued by a federal or Land authority, as well as federal or Land
| aws, for being unlawful or unconstitutional. The Tribunal can do so,
however, only insofar as it has to apply the respective regulation or the
respective law in the proceedi ngs pending before it. This is to guarantee
that in those cases where it is of the opinion that a regulation or law to be
applied in such proceedi ngs violates fundamental rights, it can submt this
issue for review to the Constitutional Court.

6. It follows fromarticle 129 (b) of the Federal Constitution that
aut ononmous administrative tribunals essentially differ fromadm nistrative
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courts only insofar as their nmenbers are appointed for a certain period -
i.e. at least six years - whereas there is no such tinme limt for the

appoi ntnent of judges. The inportant fact, however, is that the nenbers of
t he autononous administrative tribunals are independent and are thus of the
sanme standi ng as judges.

7. Proceedi ngs before the autononobus adm nistrative tribunals are regul ated
on a uniformbasis by federal law. The relevant provisions are to be found in
t he Code of General Adm nistrative Procedure and the Code of Administrative

O fences. The follow ng principles can be deduced from these provisions:

(a) As a rule, autononous administrative tribunals take their
deci sions in chanbers of three nenbers each

(b) The autononous administrative tribunals take a decision on the
merits and are entitled only to set aside the chall enged decision for being
unl awf ul ;

(c) As a rule, there nust be an oral and public hearing; the parties
can, however, waive their right to a public hearing;

(d) If there has been a public hearing, only the nmenbers of the
aut ononous admi nistrative tribunal who have attended the hearing are entitled
to adj udi cate;

(e) Deci si ons of autononpus adm nistrative tribunals nmust al ways be
pronounced publicly. This requirenent need not be met in the absence of an
oral hearing provided that everyone is given an opportunity to inspect the
deci si on.

8. Moreover, in administrative criminal proceedings before autononmous

adm nistrative tribunals there is the direct evidence rule, i.e. in such cases
where a hearing is held, the tribunal nust take into account in its decision
only the evidence and subm ssions that were presented at the hearing.

9. The nunber of cases to be dealt with by the autononmpus administrative
tribunals differs in the various L&nder. |In Carinthia, for exanple, 2,018
cases were brought before the autononpus adm nistrative tribunal in 1994,
3,108 cases were brought before the autononpus adm nistrative tribunal in
Sal zburg, 2,322 in Tyrol and 1,201 in Vorarlberg. [In 1994, 1,522 cases were
determned in Carinthia, 3,250 in Lower Austria, 3,105 in Sal zburg, 2,950 in
Tyrol and 1,324 in Vorarl berg.

10. A conpl ai nt agai nst a deci sion by an autononous adm nistrative tribuna
can be filed with the Administrative Court or the Constitutional Court.

In 1994, only nine conplaints were filed agai nst decisions by the autononous
adm nistrative tribunal in Carinthia with the Admi nistrative Court and four
conplaints with the Constitutional Court. As regards the autononmous

adm nistrative tribunal in Lower Austria, on the other hand, 141 conplaints
were raised with the Adm nistrative Court and 39 conplaints with the
Constitutional Court. As regards the Land of Sal zburg, in 104 cases
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conpl aints were rai sed agai nst decisions of the autononmous administrative
tribunal with the Administrative Court and in 63 cases with the Constitutiona
Court while the respect nunbers for Tyrol were 105 and 31

11. It nmust be enphasized in particular that by filing conplaints with the
aut ononous admi nistrative tribunals, one can also allege a violation of
fundanmental rights and the right to liberty of the person. As nentioned
earlier, the autononous adnministrative tribunal is also entitled to submt for
review to the Constitutional Court regulations and |egal provisions that are
to be applied in the proceedi ngs pending before it but which it considers

unl awf ul or unconstitutional (because they constitute, for example, an

i nfringenment of a fundanental right or a right to Iiberty of the person).

Article 3

12. Article 7 of the Federal Constitution, which contains the genera
principle of equality, was suppl emented by paragraph 3 which enables wonen to
use official designations and titles in the fermale form (For the text of
article 7 as it reads at present, see annex B.) The provisions of article 7,
par agraph 3, are understood in the sense that they give wonmen the persona
right to use official designations and titles in the female form Every wonman
is thus free to make use of this right. There is no obligation to use

speci fic designations in the female form

13. In 1993, a federal |aw on the equal treatnment of men and wonen and the
advancenent of women in the federal service was enacted. The enactnent of
such a | aw had becone necessary for the follow ng reasons.

14. As early as in 1979, an Equal Treatnent Act was enacted which, however,
rel ated exclusively to enploynent rel ati onshi ps that were based on contracts
under private law. This Act was ainmed exclusively at preventing any

di scrimnation on grounds of sex in determ ning the salary of an enpl oyee.

The Equal Treatnment Act of 1979 was |l ater further devel oped and extended to
cover not only regulations that were intended to prevent sexual discrimnation
with regard to the fixing of salaries, but also fringe benefits and nmeasures
of basic and further training at the conpany |evel

15. Civil servants were originally excluded fromthe Act because equa
remuneration for nen and wonmen had | ong since been included in the paynent
regul ations for the civil service. Wth the extension of the protection
agai nst discrimnation, the civil service had to be included in the

regul ations so as to guarantee the principle of equality also in the above
sense.

16. Hence, the Federal Act of 1993 was created. For reasons of competence,
it relates exclusively to the federal civil service. The Lander have
established simlar provisions for their respective public service.

17. The Federal Equal Treatment Act essentially covers three fields,

i.e. the prohibition against any form of discrimnation on grounds of sex and
the | egal consequences resulting froman infringenent, special equal treatnent
institutions and, finally, special measures for the advancenment of wonen.
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18. The basic provision stipulates that no one nust be discrimn nated
against, directly or indirectly, on grounds of sex in connection with his/her
enpl oynment or training in the federal civil service; in particular hel/she nust
not be discrimnated against:

(a) When being accepted for enploynent or training;
(b) In the determ nation of his/her salary;

(c) When being granted fringe benefits which do not take the formof a
remuner ati on;

(d) In connection with neasures of basic and further training within a
mnistry;
(e) In connection with his/her professional career, in particular with

regard to pronotions and the assignment of positions (functions) that are
better paid;

(f) As regards other working conditions; and
(9) In empl oyment or training.

19. If the equal treatnment rule is violated, the | aw provides either for the
granting of a claim(such as, for exanmple, fringe benefits that were w thheld
in a discrimnatory manner) or the right to conpensation

20. Whet her there has been discrinmination in a particular case is to be
determined either by a court of law or by the respective admi nistrative
authority upon an application by the person alleging discrimnation

21. It nmust be enphasi zed that sexual harassnment is also considered a form
of sexual discrimnation. Accordingly, the Act al so speaks of sexua
discrimnation if a male or fenale enployee is sexually harassed by the male
or female representative of the enployer or by third persons in connection
with his or her employnment or training and if the representative of the

enpl oyer negligently fails to provide adequate redress. According to the
Equal Treatnent Act, an offence of sexual harassnent has been commtted if
there has been conduct related to the sexual sphere:

(a) That affects a person's dignity;

(b) I s undesirable, inappropriate or offensive for the person
concerned; and

(c) Creates an intimdating, hostile or humliating working
environnent for the person concerned, or if the fact that the person concerned
rejects or endures/tol erates behaviour that is related to the sexual sphere by
a male or female representative of the enployer or a coll eague expressly or
tacitly serves as the basis for a decision which has negative effects on that
person's access to basic and further training, enmployment, further enploynent,
career or inconme, or if such a rejection or toleration |eads to another
unf avour abl e deci si on concerning his or her enploynent or training.
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22. In the case of sexual harassnment, a person is entitled to conpensation
for the danmage incurred or, if there is no material damge, to adequate
conpensation of at least S 5,000.

23. As pointed out earlier, the Federal Equal Treatment Act also provides
for the creation of a nunmber of institutions that deal w th equal treatnent

i ssues. Here must be nentioned in particular the Equal Treatnment Comm ssion
t hat has been established at the Federal Chancellery. The Commi ssion is not
bound by instructions. |Its task is to prepare expert opinions on al
guestions of equal treatnent and the advancenment of wonmen in the federal civi
service as well as on pertinent |aws and regul ations and, finally, on

viol ations of the equal treatnent rule and the requirement of the advancenent
of wonen. Other institutions have al so been established, for exanple, equa
treatment conm ssioners and worki ng groups that deal with questions of equa
treatment of men and wonen at the ministerial |level or at the |evel of
subor di nat e bodi es.

24. The third field covered by the Act is special advancenent neasures for
wonen. Every ministry has adopted a schene for the advancement of wonen. The
schenme must stipulate the period, the personnel, and the organi zational as
wel | as basic and further training neasures it requires in order to redress
the existing under-representati on of wonen as well as the disadvantages with
which they are faced in certain fields of enploynment. The preferentia

adm ssion of wonen to the federal civil service, and the preferentia

treatment of wonmen as regards their professional career and basic and further
training are nmeasures intended to counteract, within the framework of the
principle of the advancenent of wonen, the existing under-representation of or
exi sting di sadvant ages for wonen.

25. Provisions simlar to those relating to neasures for the advancement of
wonen contained in the Equal Treatnent Act apply to the field of private
enpl oynent .

26. As regards the | abour market, the nunber of gainfully enployed wonen is
i ncreasing. The enploynent rate of wonen was 63.5 per cent in 1993 and

63.6 per cent in 1994, while during the sane period the enploynment rate of nen
was 78.8 per cent and 78.3 per cent (see also tables 7.01 to 7.03 in the
statistical annex). In 1993, the unenploynent rate of wonen was 6.9 per cent,
slightly exceeding that of men (6.7 per cent). The sanme situation prevailed
in 1994 with 6.7 per cent for wonen as conpared with 6.4 per cent for nen.
Wonen are clearly unenployed for a | onger period than nen (see al so tables
7.19 to 7.22 in the statistical annex).

27. In Austria, the average gross inconme (50 per cent earn nore, 50 per cent
| ess) of enployed persons was S 18,600 a nonth in 1993. The average overal

i ncome of men exceeds that of wonmen by 42 per cent. One reason is the higher
nunber of ferale part-tinme workers. However, a conparison of the inconmes of

men and wonen in full-time enploynent still shows a difference of al npst
30 per cent.
28. Si nce pension benefits depend both on the “assessnment basis”, i.e. the

nmont hs of i nsurance coverage, and the contribution periods, and since wonen
often interrupt work and have a significantly | ower income |evel over their
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working Iife than do nen, they are also at a di sadvantage as far as pensions

are concerned. In Decenmber 1993, the average ol d-age pension under the
statutory pensions insurance schene was S 12,936 for nmen but only S 7,269 for
wonen. In order to conmpensate for this disadvantage, at |east to sone extent,

the reform of the pensions insurance schene brought with it a better system of
calculation by including to a greater extent time spent caring for children

29. Since 1989, there has been a Labour Market Policy Programe for Wnen in
order to inprove their chances in the |abour market. Apart from offering
specific information and intensive counselling, the programme is intended in
particular to inprove the qualification of wonmen, to provide vocationa

gui dance and counselling for young wonen and to support persons with
child-care obligations. Child-care grants anbunted to S 53.3 mllion in 1993
and to S 64.7 mllion in 1994,

30. Tables 4.02 to 4.09 in the statistical annex give an outline of the
position of girls in the educational system They show in particular that the
proportion of fermale students at the universities has considerably increased.

Article 4
31. Austrian | aw does not provide for tinmes of public emergency, hence this
article is not applicable.

Article 6
32. In Austria, there are no arbitrary deprivations of life by the police,
or any di sappearances. In order to prevent the latter, in particular, a

provi sion was adopted as early as in 1987 which regul ates detentions by the
police or gendarmerie:

“(1) Any arrested person shall imrediately be brought before the
nearest authority that is conpetent to deal with the subject-matter, or
if the reason for his or her arrest has ceased to exist, shall be

rel eased. He or she shall at the earliest opportunity, if possible at
the tine of his/her arrest, be informed in a | anguage which he or she
understands, of the reasons of his or her arrest and of any charges

agai nst himor her. The authority nust question the arrested person

i medi ately. He/she nust by no neans be held in detention for nore than
24 hours.

“(2) A person who is arrested or detained shall be treated with respect
for human dignity and with all feasible personal consideration. As far
as a person's detention is concerned, section 53 (c), paragraphs 1 and 2
applies nmutatis mutandis; the requirenent of adequate day-light need not
be fulfilled if there is sufficient artificial |ight.

“(3) The arrested person nmust w thout undue delay be entitled to inform
a relative of any other person of his or her confidence as well as a

| awyer of his or her detention; the arrested person nust be inforned of
this right. |If the authority has concerns about permtting an arrested
person to informhis or her relatives or counsel, it nmust do so itself.
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“(4) Any person who is detained for the purpose of conducting

adm nistrative crimnal proceedings is allowed to receive visits from

hi s/ her relatives and counsel as well as fromthe diplomatic or consul ar
representatives of his/her respective home country. For receiving
letters and visits, section 53 (c), paragraphs 3 to 5 applies

nutatis nutandis.”

33. Threats to life are, in particular, road accidents, accidents at work
and di seases. Various neasures are being taken to prevent road accidents, for
exanpl e, the restructuring of roads, the introduction of speed |imts and

ot her measures, including the construction of guardrails. Federal roads are
to be built in such a way as to make their use safe. The relevant provisions
of section 7, paragraph 1, of the Federal Roads Act read as follows:

“Federal roads are to be designed, constructed and naintained in such a
manner that they can be used safely by all passengers in conpliance with
the road control and notor vehicles regul ati ons, whereby due regard nust
be had to the specific circunmstances resulting fromweather conditions
or elenmental forces; in this respect, regard nmust also be had to the
safety, efficiency and snoothness of traffic and its conpatibility with
envi ronnent al standards.”

34. In 1994, 53,818 people were injured and 1,338 killed in 42,015 accidents
resulting in casualties (i.e. an annual average of 115 accidents/day). In
43.5 per cent of the cases, the accident was due to inappropriate speed and in
12.1 per cent of the cases to non-observance of the rule to give way.

35. Speci al | egal provisions have been adopted for the road transport of
dangerous goods in order to prevent accidents.

36. For the exact nunber of road accidents, see tables 28.16 and 18.17 in
the statistical annex.

37. The neasures to be taken in order to avoid risks at the workpl ace,
including in particular enploynent accidents, are enshrined in the Enployers
Protection Act. They relate to the |ayout and equi pnent of the workplace, the
set up and use of work devices, the use of working materials, the
arrangenent/ organi zati on of operations and procedures and, finally, the
training and instruction of enployees. A specific institution, the |abour

i nspectorate, reviews conpliance with the | egal provisions that have been
adopted for the protection of life and health. There is at |east one |abour

i nspectorate in each of the Austrian Lander

38. As regards the nunber of industrial accidents, reference is nade to
tables 3.12 and 3.13 in the statistical annex. As regards the infant
nortality rate, reference is nade to table 2.40, which show a marked decline.
The sane is evident fromtable 2.41.

39. During the past 50 years, life expectancy of the Austrian popul ati on has
i ncreased, according to table 2.39, by slightly nore than 10 years.

40. As regards nedical treatnment, there were 30,449 practising doctors in
Austria in 1994, as well as 2,064 pharmacies, 1,000 of which were public
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pharmaci es and 1,001 pharnmacies run by doctors. There is a total of
313 hospitals with 71,166 beds. Apart fromthis, there are 325 hospital wards
at nursing hones, with 77,527 beds.

41. As far as nutrition is concerned, the average per capita food
consunption in 1993/94 (in kg per year) was 59.6 in respect of flour

5.5 (rice), 60.5 (potatoes), 34.7 (sugar), 17.6 (beef), 50.1 (pork),

13.4 (eggs), 102.9 (mlk), 9.0 (cheese), 5.1 (butter), 79.8 (vegetables) and
30.9 (fats). The daily joule intake per capita was 12,808 kil ojoules in 1994.

42. As far as the use of nuclear material is concerned, a | aw was enacted in
Austria as early as in 1978 prohibiting nuclear power plants. This act reads
as follows:

“Installations which are intended to produce electrical energy by
nucl ear fission for energy supply nust not be established in Austria.
If such installations already exist, they shall not be operated.”

This federal act was the result of a referendumin which a small mgjority
opted agai nst the operation of an already existing nuclear power plant. In
Austria, nuclear material is used primarily for nedical purposes and research.

43. It should also be noted that Austria has ratified the Treaty on the
Non-Proliferation of Nuclear Wapons.

44, The use of weapons by the police is regulated by the Use of Wapons Act
1969. The term “weapons” within the neaning of this act includes not only
firearns but al so rubber truncheons, tear gas and water cannons. The police
may use a weapon if this is necessary for self-defence, for overcom ng

resi stance intended to prevent a lawful official act, for enforcing a | awf ul
arrest, for preventing a lawfully arrested person from escaping and for
averting an inmminent threat that is emanating from an object.

45. The use of weapons is subject to the principle of proportionality. This
means that it is adnmissible only if non-dangerous or |ess dangerous measures -
such as the use of physical strength or handcuffs - are unsuitable in the
speci fic case or have already proved ineffective. Were different weapons are
avail able, only the | east dangerous weapon that still seens suitable in the
situation may be used.

46. The only purpose of using a weapon agai nst a person nmust be to make him
or her unable to attack, show resistance or escape. In cases where there is
no justified self-defence, the damage to be expected as a result of using a
weapon nust not be clearly disproportionate to the intended effect. Any
weapon rnust furthernore be used in such a way as to avoid as far as possible
any unnecessary harmto persons and objects. Wapons may be used agai nst
persons only if the intended purpose cannot be achi eved by using them agai nst
obj ect s.

47. Speci al provisions apply where the use of a weapon threatens the lives
of persons. Such use is admi ssible only:
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(a) In case of justifiable defence for defending the Iife of another
per son;

(b) To suppress an insurrection or upheaval

(c) To enforce a person's arrest or prevent his/her escape if that
person has been found guilty or is strongly suspected of having commtted a
judicially punishable act that can only be commtted intentionally and is
puni shabl e by nore than one year of inprisonment, and if that act as such or
in conbination with the person's conduct during the arrest or escape depicts
that person as constituting a general threat to national security, public
safety or property;

(d) To enforce the arrest or prevent the escape of a nentally deranged
person, who constitutes a general threat to public safety or property.

48. An express and cl ear warning nust be given i mediately prior to the

i fe-endangering use of a weapon. |In the case of a crowd, the warning nust be
repeated, and it can also take the formof a warning shot. Furthernore, the
use of a weapon in the above sense is admissible only if uninvolved persons
are not likely to be endangered, unless it is indispensable for preventing a
crowd commtting acts of violence which directly or indirectly threaten the
safety of persons.

Article 7

49. Here nmust be added to the statenments made on this article in the second
report that corporal punishnment, defamatory statenents and coll ective

puni shment are prohibited with regard to pupils under section 47, paragraph 3,
of the School Education Act.

Article 8
50. In Austria, no person is subjected to hard | abour as a penal sanction
51. As regards the execution of sentences, section 44 of the Execution of

Sent ences Act provides that every detainee who is able to work is under an
obligation to do so. Detainees nust performthe work assigned to them They
must, however, not be required to performany type of work that constitutes a
danger to their lives or a severe threat to their health.

52. Measures nust be taken to ensure that every detai nee can performusefu
work. Any type of work that is to be perfornmed in detention centres for the
execution of sentences must be done by detai nees. Apart fromthis, they nust

be occupied with other public adm nistration work, work for the benefit of the
public, or produce products for sale and nust work for manufacturing
enterprises or other private conpanies.

53. As far as the working hours of detainees are concerned, they must not
exceed the maxi mum statutory period. Detainees who have conpleted their work
in a satisfactory manner shall receive a remuneration
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54. The Austrian Federal Arnmed Forces are forned and suppl emented by way of
conmpul sory mlitary service. Only nmale Austrian nationals aged 18 or over who
have the necessary physical and nental ability to serve in the federal arny
can be drafted for mlitary service. Al male Austrian nationals who have
conpl eted age 17 but are below age 50 are liable for mlitary service.

55. Article 9 (a), paragraph 3, of the Austrian Federal Constitution
provi des that “conscientious objectors who refuse the fulfilnent of compul sory
mlitary service and are exonerated therefrom nust performan alternative

service”. Detailed provisions are to be found in the Alternative Mlitary
Service Act, which provides that any person who refuses to performmlitary
service nust issue a statenment to that effect. By doing so, he will be

exonerated frommlitary service and becones liable to performan alternative
service. He shall performservices in the field of civil defence or other
services for the benefit of the general public which constitute a burden
simlar to that inposed on a person liable for mlitary service. This

i ncludes work in hospitals and for the anmbul ance corps, welfare work,

assi stance for the handi capped, caring for the elderly and the sick, caring
for drug addicts, displaced persons, asylum seekers and refugees, assistance
in case of epidem cs, disaster relief and civil defence, work at Austrian

pl aces of comenoration for the victins of national socialism work for public
safety and safety on the road, as well as performng activities within the
framework of civil defence.

56. If inmediate action is to be taken in order to prevent an inm nent
threat of bursting dykes or flooding, all persons present in the area and able
to provi de assistance are obligated to do so free of charge by order of the
wat er authority or, in case of inmmnent danger, of the mayor of the endangered
comunity. There are also simlar obligations in case of a fire, whereby
everyone required to do so nust, according to his ability, render the
necessary assistance and will receive adequate conpensati on for pecuniary
damage.

57. Conmunity regul ations also stipulate that in case of a disaster, the
mayor shall be entitled to require any menber of the community being able to
do so to provide assistance, and that such nmenmber shall be awarded adequate
conpensation for any pecuniary di sadvantage resulting therefrom

Article 9

58. The protection of personal liberty is guaranteed by the Federa
Constitutional Law of 29 Novenber 1988 on the Protection of Personal Liberty
(for the text see annex QO

59. Any person arrested by the police or gendarnerie for having committed an
of fence shall inmediately be brought before the nearest authority that is
conpetent to deal with the subject-matter, or, if the reason for his/her
arrest has ceased to exist, nust be released. He or she shall at the earliest
opportunity, if possible at the tine of his/her arrest, be informed in a

| anguage whi ch he or she understands of the reasons for his or her arrest

and of any charges against himor her. The authority shall question the
arrested person imedi ately. He/she nust by no nmeans be detained for nore
than 24 hours. A person who is arrested or detained shall be treated with
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respect for human dignity and with all feasible personal consideration

Mor eover, an arrested person nmust wi thout undue delay be entitled to informa
rel ative or any other person of his or her confidence, as well as a | awer, of
his or her detention; the arrested person nust be infornmed of this right. If
the authority has concerns about permtting an arrested person to informhis
or her relatives or counsel, it nust do so itself.

60. Any person who is detained for the purpose of conducting admnistrative
crimnal proceedings is allowed to received visits from his/her relatives and
counsel as well as fromthe diplomatic or consular representatives of his/her
home country under section 36, paragraph 4, of the Code of Adm nistrative

O fences. According to section 187 of the Code of Crimnal Procedure, any
person who is detained for the purpose of conducting judicial crimna
proceedi ngs, that is to say, a person renmanded in custody, can exchange
letters with and receive visits fromall persons who are not expected to
affect the purpose of his or her detention on remand.

61. In 1992, special protection of personal liberty was guaranteed by the
adoption of the Federal Act relating to conplaints to the Suprene Court due to
a violation of the Fundanmental Right to Personal Liberty. Accordingly, a
party suffering a violation of his or her fundanmental right to persona

liberty following a decision or order by a crimnal court may file a conpl ai nt
with the Suprenme Court after having exhausted all avail able renedies. The
fundanmental right to personal liberty is deemed to have been violated in
particular if the inposition or maintenance of a sentence of inprisonnent is
di sproportionate to the purpose of the detention, if the duration of the
detention is disproportionately long, if the prerequisites for the detention
such as suspicion of a crimnal act, or the reasons for the detention have
been exani ned incorrectly or if the |aw has ot herw se been applied in an
incorrect manner. No conplaint |lies against the inposition and execution of a
sentence of inprisonnent and preventive neasures in the case of a judicially
puni shabl e of f ence.

62. The conpl ai nt has no suspensive effect. If the Suprene Court allows the
conplaint, the courts are under an obligation to create, w thout undue del ay
and with all the |legal neans available to them the l[egal situation that
corresponds to the Suprene Court's |egal view

63. A person's right to conmpensation for the naterial damge suffered as a
result of being unlawfully arrested or detained by an Austrian court of |aw,

or whose detention has been unlawfully extended, is regulated by the Crim nal
Conpensation Act. The Act also applies to material damage suffered by persons
who have been placed in prelinnary detention or detention on remand and have
subsequent|ly been rel eased or have not been prosecuted for other reasons.

Such clainms for conpensation nust be raised within three years before a court
of law. Moreover, clainms for conpensation that are based on an unjustified

deprivation of liberty may al so be raised under an official liability action
64. Mental ly-ill persons nmay only be kept in closed wards of nenta
hospitals if they constituted a serious danger, on account of their illness,

to their owmn life or health or the life or health of others and they cannot be
treated and cared for in other ways, especially in the community. A person
may only be cormmitted to a nental hospital if a nedical officer, having seen
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the patient, certifies that the case neets the appropriate conditions. 1In the
mental hospital, the patient has to be exanmi ned w thout delay by two other
specialists. He may only be conmmitted if the two i ndependent nedical reports
state that the case requires hospitalization

65. The nedical director of the hospital has to informthe patient as soon
as possible of the grounds on which he has been conmitted. He nust also

i medi ately notify the “patients' onbudsman” a well as - unless the patient
objects - the patient's family and - if the patient so wishes - the patient's
lawyer. “Patients' onbudsnmen” act as representatives of the hospitalized.
They are appointed by the president of the district court in whose area the
hospital is situated

66. Where a person has been committed to a nental hospital, the nedica
director nust also imrediately notify the district court. The court will then
determ ne whether it is adnm ssible to detain the patient in the light of the

| egal prerequisites to be net. For this purpose, the court shall arrange for
a personal interviewwith the patient at the hospital within four days of the
notification. The court shall hear not only the patient hinself but the
doctors and the “patients' onbudsman”; the court may al so consult a

psychi atrist who is not on the staff of the hospital. |If the court finds that
the case justifies the patient's detention, it shall sanction his/her forced
hospitalization for the tinme being, while setting a date for a formal ora
court hearing to be held not later than 14 days after the court has visited

the patient. |If there is no justification for the patient's being kept in the
hospital, the court shall declare his/her detention unjustified and the
pati ent shall be released imediately. |In preparation of the oral court

hearing, the court nust appoint a second psychiatric expert; he must exam ne
the patient wi thout delay and submit a witten report on whet her
hospitalization is required. Then the oral hearing is held, at the conclusion
of which the court rules whether the patient's continuing detention is

adm ssible. If the court declares it adnmissible, it shall at the sane tine
state for how long the patient's detention is lawful, and this period may not
exceed three nonths fromthe tine he was commtted. |f the court finds

hi s/ her detention inadm ssible, he nmust be released at once. At the ora
hearing, the court's decision nmust be pronounced in the patient's presence,
its reasons must be stated and its meani ng nust be explained to the patient.

67. Where a court has found that a patient should continue to be
hospitalized, it has to decide whether hospitalization shall continue as soon
as the original period of detention ends. |If the court deternines that the
patient shall remain in hospital, it shall fix a new maxi num period of

detention, which nust not exceed six nonths. Beyond a year, further
hospitalization may only be allowed if it is necessary on special mnedica
grounds, confirmed in concurrent opinions by two nmedical specialists who
should, if at all possible, not have been involved in the case so far. |If so,
hospitalization may be decl ared adm ssible, but only for consecutive one-year
peri ods.

68. The patient or his/her representative may ask the court for a ruling on
the adm ssibility of continuing hospitalization even before the periods
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menti oned above expire. The court may al so review the case ex officio if
there are reasons to doubt whether the patient's continuing detention is
justified.

69. As regards the treatment of the nmentally ill, the |law enjoins that the
personal rights of such persons received very special protection. The human
dignity of the nentally ill nust be respected and protected in al

circunstances. Their personal rights nmay only be curtailed to the extent that
this is explicitly permitted by statutory provisions.

70. Constraints on the patient's nobility are only permtted to the extent
that their nature and the period throughout which they are inposed are
absolutely essential to prevent dangerous situations or ensure nedica
treatment and care. They nust not be di sproportionate to their purpose.
Normal |y the patient's freedom of novenent may only be restricted to certain
roonms or certain parts of a room The physician in charge of the case nust
order such constraints in each case individually, and such instructions shal
be noted down in the patient's case history and the patient's representative
shall be notified forthwith. At the request of the patient or his/her
representative, the court shall rule w thout delay whether such restrictions
on the patient's mobility are adni ssible.

71. The patient's correspondence and hi s/ her contacts with his/her
representatives may not be restricted. The patient's right to talk to other
persons on the phone or to receive visits may only be restricted to the extent
essential in the patient's own interest. Again the doctor nmust explicitly
order any such restriction, which nust be recorded in the case history giving
the reason, and the patient and his/her representative must be inforned

i medi ately. Again, the court nust rule about the admissibility of any such
step if the patient or his/her representative so requests.

72. Anot her statutory rule for the nedical treatnent of nental patients
provides that only treatnments conformng to the principles and recogni zed

met hods of nedical science are permitted. Again, treatnment is only adm ssible
if it is not out of proportion to the objective pursued. The reasons and
meani ng of the treatnment nust be explained to the patient, insofar as this is
not contrary to his/her well-being. The sanme rule applies to the patient's

| egal representative. |If the patient is capable of understanding the reasons
and nmeaning of a course of treatnent, he may not be treated agai nst his/her

wi shes. Certain special treatnments and surgical operations may only be
applied if the patient has given his/her consent in witing.

73. If a patient is incapable of understanding the reasons and nmeaning of a
course of treatnent or of directing his/her will power in accordance with such
understanding, and if he is a mnor or an adult for whom a guardi an has been
appoi nted whose powers include approving the patient's treatnent, he/she many
not be treated against the wi shes of his/her Iegal representative or of the
person acting in loco parentis. |In such a case, special treatnments and
surgery require the representative's or guardian's witten consent. |If the
pati ent has no | egal representative or person standing in |loco parentis, the
court shall decide, if the patient so wi shes, whether a specific treatnent or
operation may be resorted to.
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74. Such consent or judicial approval is not required where a treatnment is
so urgent that any delay woul d endanger the patient's life or would risk
seriously endangering his/her health.

Article 10

75. Article 1, paragraph 4, of the Federal Constitutional Law on the
Protecti on of Personal Liberty provides that whoever is arrested or detained
shall be treated with respect for human dignity and with all feasible persona
consi deration, and may be subjected only to such restrictions as are
comensurate with the purpose of the detention or necessary for the

mai nt enance of his/her detention. This principle is reaffirned in quite a
nunber of |aws governing arrest and custody. Thus, for exanple, section 36,
paragraph 2, of the Administrative Penal Act stipulates that in arresting and
detaining a person, the authorities nust proceed with due respect for human
dignity and all feasible consideration. This provision essentially refers to
police custody. A similar rule applying to patients kept in closed wards of
ment al hospitals has been nentioned above.

76. bservance of these principles is nonitored in the case of police by the
appropriate supervisory authorities, in the case of nmental patients by the
court-appointed “patients' onbudsnmen”, and in penitentiaries where convicted
of fenders serve their sentences by special comm ssions. See also the
observations in the second periodic report.

Article 11
77. The Federal Constitutional Law on the Protection of Personal Liberty
(annex C) provides that no one may be arrested or detained on grounds ot her
than those it explicitly nentions. Inability to fulfil a contractua

obligation is not anong the grounds nentioned. Hence, no one can be arrested
or detained on this ground.

Article 12

78. For persons coming to Austria, the general principle is that they need a
val id passport and, usually, a visa (for entry, exit and residence). Citizens
of member countries of the European Econonic Area do not require a visa.

79. The choice or change of domicile is not subject to any restrictions for
Austrians or foreigners. Were a person takes up permanent or tenporary
residence in a place, he or she is required to register at the mayor's office.
Normal ly, this is done by filling in a registration form [If the person noves
away fromthe locality, he or she is expected to informthe authorities.

80. Travel by Austrians or foreigners is not nonitored. Anyone can trave
wherever they wish within Austrian territory. Only restricted mlitary areas
are not accessible to everyone.

81. Passports are issued to Austrian nationals on request and are usually
valid for 10 years. A passport may only be refused if the applicant is unable
to prove his/her identity or if his/or her freedomof nmovenent is restricted
by law or if there are good grounds to suspect that he/she would use the
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passport to commit a crinme or that travel by himher abroad woul d endanger

nati onal security. A person may be required to hand in his/her passport,
where the latter has not been expired for nore than five years, if the
authorities, after issuing it, hear about facts or if events transpire which
woul d justify a refusal to issue a passport. A passport nust al so be returned
if it is no longer a true description of the holder's identity, if an entry
made by the passport authority is incorrect or illegible, if the holder's

phot ograph is missing, or if the passport contains forgeries, is no |onger
conplete or is unusable for other reasons.

82. Powers to issue or withdraw passports are vested in the district

adm nistrative authorities and federal police directorates in Austria and in
the di pl omati c m ssions abroad. The general rules governing admnistrative
procedures are applicable to all official acts concerning passports. Hence,
where a passport is refused or withdrawn, the first renedy is an appeal to the
next higher administrative level. Further appeals lie to the Constitutiona
Court and the Administrative Court. Incidentally, there is a rule requiring
authorities to determ ne applications for a passport within three nonths.

83. There are no general prohibitions on |eaving Austria, either for
Austrians or foreigners. To prohibit an Austrian national to return to
Austria i s unconstitutional

84. As of 31 Decenber 1995, there were 741,591 foreign residents in Austria.
Bet ween 1990 and 1994, 63,185 foreigners were naturalized in Austria. 1In the
years from 1986 to 1995, 15,701 foreigners were granted asylumin Austria.

Article 13

85. There is a rule that foreigners shall be refused entry into Austria's
territory if the border police find that there are doubts about their

identify, if they have no passport or visa, or if there is a regulation to the
effect that they must use a different border crossing point. Foreigners are
al so refused entry by the border police where:

(a) A residence ban has been inposed on the person concerned;

(b) VWhile the person is in principle entitled to enter w thout a visa,
there are certain facts justifying the assunption that:

(i) Hi s/ her stay in Austria would endanger public peace, order
or security or the relations between the Republic of Austria
and anot her State;

(ii) He/ she intends to enbark on a gainful activity in Austria
wi t hout being in possession of the required permts;

(iii) He/ she intends to engage or participate in organizing
illegal inmmgration in Austria;

(c) The person has no fixed domcile in Austria and does not have the
funds to finance the costs of his/her stay and return abroad;
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(d) There are specific facts indicating that the person intends to use
hi s/ her stay in Austria to commt serious fiscal offences or to intentionally
breach forei gn exchange regul ati ons.

86. Forei gners may be conpelled by the authorities to | eave Austria for
anot her country if:

(a) They entered the country by evadi ng border controls, provided they
are caught w thin seven days; or

(b) Wt hin seven days of their entry into Austria they had to be taken
back by the Republic of Austria under an expul sion agreement or by
i nternational custom

87. For ei gners agai nst whom a resi dence ban or expul sion order is
enforceabl e may be conmpelled by the authorities to | eave Austria if:

(a) It is considered necessary on grounds of nmintaining public peace,
order or security to nmonitor their departure; or

(b) They have not conplied in good time with their obligation to
| eave; or

(c) It is to be feared on account of certain facts that they will not
conply with their obligation to | eave; or

(d) They have returned to Austria in violation of a residence ban

88. A foreigner may not be deported to another country if there are valid
reasons to suspect that he would be exposed to a risk of inhuman treatment or
puni shment or to the death penalty in that country. Nor may he or she be
deported if there are valid reasons to suspect that his/her life or liberty
woul d be threatened there on account of his/her race, religion, nationality,
menber ship of a specific social group or his/her political views. \Were a
foreigner clains that he or she cannot be deported or returned for any of the
reasons stated above, he or she nust be given an opportunity to state his or
her case.

89. Deporting a foreigner to a country where his/her life or liberty are at
ri sk on account of his/her race, religion, nationality, menbership of a

speci fic social group or political views is only adnm ssible where there are
wei ghty reasons why the foreigner constitutes a danger to the |liberty of the
Republic of Austria or where, having been finally convicted of a crine
carrying a puni shment of nmore than five years' inprisonnent, he or she
constitutes a danger to society in Austria.

90. Finally, deporting a foreigner to another country is inadm ssible as
long as there is a tenporary injunction (“reconmendati on of a tenporary
measure”) by the European Commi ssion on Hunan Rights or the European Court of
Human Rights to the contrary.

91. As mentioned above, a foreigner's expulsion or deportation is predicated
on a residence ban inposed on himor her. It is the duty of the authorities



CCPR/ C/ 83/ Add. 3
page 19

to i npose a residence ban on a foreigner where there are definite facts to
justify the assunption that his/her residence in Austria is contrary to public
peace, order or security or other public interests nmentioned in article 8,

par agraph 2, of the European Convention on Human Rights. |If a residence ban
is likely tointerfere with the foreigner's private or famly life,

wi t hdrawi ng hi s/ her right to reside in Austria is only permssible if such a
step is urgently required to achieve any of the objectives nmentioned in
article 8, paragraph 2, of the European Convention on Human Rights. Nor may a
resi dence ban be inposed where its effects on the foreigner's life and that of
his or her family would be graver than the negative consequences to be
expected should the authorities not exercise their right to renove himor her
fromAustria. |In taking a decision in such cases, the authorities have to
bear in mnd how | ong the foreigner has resided in Austria, how wel

i ntegrated he or she and/or his or her famly are in Austrian society and how
close the foreigner's famly and other personal relations are. Were a
foreigner's case as such neets all the preconditions for inposing a residence
ban but the foreign person has had his/her domcile in Austria for 10 years
and has no crimnal record, so that he/she could have naturalized, a residence
ban is also normally ruled out.

92. Refusal of entry or deportation is an act of “direct comand and
coercion” by officers of a public security service. An appeal to an

I ndependent Admi nistrative Tribunal |ies against such acts. The Tribunal's
rulings can be chall enged before the Constitutional Court or the

Admi nistrative Court. In any such appeals, the conpl ainant can put forward

hi s/ her arguments agai nst rejection, return to another country or deportation
Before the Administrative Tribunal, the foreigner my rely on the services of
a |lawyer; before the Constitutional Court or the Adm nistrative Court, he/she
has to be represented by counsel

93. For ei gners can be expelled by sinple administrative decision where their
presence in Austria is unlawful. This is the case if they have ignored entry
regul ati ons, evaded border controls, or if they have no residence pernit under
the Asylum Act. In the interests of public order, foreigners my be expelled
by adm ni strative decision if:

(a) They have been convicted by a crimnal court of a crimnal offence
conmitted with intent within a nonth after their entry into Austria (and they
may be thus expelled even if their conviction is not final); or

(b) Wthin a nonth after entry into Austria, they have been caught in
the act of committing a crine with intent or have been credibly accused of a
crime inmediately after it has been committed, provided the offence carries a
heavy crim nal sanction; or

(c) Wthin a nonth after entry into Austria, they have committed a
breach of the Austrian regulations on prostitution; or

(d) Wthin a nonth after entry into Austria, they are unable to
substantiate that they possess the necessary funds to ensure their livelihood
in Austria; or
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(e) Wthin a nonth after entry into Austria, they are found by the
enpl oynent service to be pursuing an occupation which they are not entitled to
exerci se pursuant to the Foreign Labour Enploynment Act; or

(f) They have entered Austria disregarding entry provisions or evading
border controls, provided they are caught w thin one nonth.

94. Expul si on by adm nistrative decision requires formal proceedings in the
course of which the authorities have to establish that the regul ations
actually apply to the case. These proceedings end with the issuance of a
formal administrative decision. |If the decision orders the foreigner's

expul sion, he or she can appeal. Unless the expul sion has been ordered in the
interests of public order, an appeal will have a suspensive effect, although
the latter may be cancelled in case of periculumin nmora. The decision on the
appeal may in its turn be appealed to the Constitutional Court or the

Admi ni strative Court.

Article 14

95. The constitutional foundations of the Austrian court system are
contained in articles 82 to 94 of the Austrian Federal Constitution (for the
texts, see annex D).

96. District courts are the basis of the court system Regional courts are
the next level. The four regional courts of appeal formthe third | evel, and
the pyramd is topped by the Suprenme Court.

97. A distinction is mde between civil courts and crimnal courts. GCivi
courts hear cases involving private rights and obligations of the inhabitants
of Austria with regard to each other. Civil jurisprudence also includes

| abour law, i.e. disputes mainly between enployers and workers arising out of
contracts of enployment; social legislation, i.e. mainly disputes about the
justification, extent or suspension of clainms to insurance benefits; and
comercial | aw.

98. The ot her branch of the court systemis crimnal jurisprudence.

Its function is to hear cases involving crimnal offences. Austrian |aw

di stingui shes between of fences punishable by a court of justice, npst of which
are listed in the Penal Code or other penal |egislation, and offences

puni shabl e by admi nistrative authorities rather than courts (adm nistrative
penal matters).

99. The Austrian Penal Code divides crimnal offences into felonies and

m sdeneanours. Felonies are crinmes carrying life inprisonnent or a prison
termof nore than three years. All other crimnal offences are m sdemeanours.
District courts have jurisdiction over all offences carrying a prison sentence
not exceeding six nonths. All other felonies and nisdeneanours are tried at
first instance by regional courts.

100. District court cases are heard by a judge sitting alone. Regional court
cases may cone before a single judge or a bench consisting of two career



CCPR/ C/ 83/ Add. 3
page 21

judges and two “lay” judges (chosen fromthe population at large). The latter
type of court hears cases where the maxi mum prison sentence may exceed five
years as well as certain other categories of crine.

101. There are also assize courts in Austrian crimnal jurisprudence. They
are conpetent to hear cases involving crinmes which carry |ife sentences or a
termof inprisonnment of not Iess than 5 or a maxi num of 10 or nore years.

Assi ze courts also try all political crines, which are specifically listed in
t he Code of Crimnal Procedure.

102. A person wanting to becone a judge has to be a university graduate in

| aw. The young | awyer then has to work at a court for nine months as a
graduate trainee. He or she can then apply to be accepted into the Judicia
Preparatory Service. The first decision on such applications, centred on the
applicant's suitability, lies with the president of the appropriate regiona
court of appeal, who may then reconmend to the Federal M nister of Justice to
appoint the applicant a candidate judge. The training period is four years,
at the end of which the candidate sits for the Judge's Exam nation. Nornally,
aspirants get their training at district courts or regional courts. By taking
the final exam nation, candi dates have to show that they have the necessary

t heoretical and practical know edge and al so the personal ability to handle
civil and crimnal matters expeditiously and correctly. The exam nation
conprises a witten and an oral part. The exam ning boards operate in the
framework of regional courts. Usually, they consist of judges and public
prosecutors, within occasionally sonme barristers.

103. Once the candidate judge has passed the Judge's Exam nation, he is free
to apply for an established judicial post. All vacancies have to be
publicized to enable candidates to cone forward. Job applications are

exam ned by personnel boards, which all regional and higher courts have.
Normal |y, these boards consist of five nmenbers, two ex officio and three

el ected. Only judges have the right to vote in elections of board nenbers -
in the case of a regional court, the judges of that particular court as wel
as those of the district courts within its jurisdiction. Only one judge of
each court can be elected. The personnel board exam nes applications for
vacancies. Its menbers prepare a short list for each vacancy. The judge is
then nornmally appointed by the Federal M nister of Justice.

104. A judge can only be enmployed by the court to which he or she has been
appoi nted. Judges cannot be transferred adm nistratively to other posts.
Their terms of office are open-ended. They retire at the age of 65.

105. As regards a judge's career, it my be noted that judges get automatic
regul ar increnents to their salaries. Wether a judge changes over to a

hi gher court or becones president of such a court depends primarily upon
him or herself, because a judge has to apply for any such vacancy, and
applications are again handl ed by the personnel boards, who draw up short
lists.

106. Judicial procedure in civil matters is regulated by the Code of Civi
Procedure, whose section 171 ensures that the proceedings are public: *“The
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hearing before the trial court, including the pronouncenent of the judicia
deci sion, shall be public.” As regards the audi ence, only adult unarmed
persons are entitled to be present.

107. The public shall be excluded where the court considers that hol ding the
hearings in public would pose a risk to public order or where there is reason
to fear that public hearings would be m sused to disturb the proceedi ngs or
the court's efforts to establish the facts of the case. Mdyreover, the court
may exclude the public, even if only one of the parties so requests, where, in
order to settle the dispute, facts concerning famly |life have to be di scussed
and proved. The public may be excluded for the whole trial or only for parts
of it, but the exclusion of the public can never extend to the pronouncenent
of the court's judgenent. Even if the public at |large is excluded, any of the
parties may demand that, in addition to their |awers, three persons enjoying
their special trust be allowed to attend the hearings.

108. Proceedings under the Code of Civil Procedure are characterized by the
rule that they nust be oral. Accordingly, section 176 of the Code of Civi
Procedure stipulates: “Before the trial court, the proceedi ngs shall be
oral.” After the case is called, the court nmust hear the parties' nptions,

i ncludi ng the actual argunents brought forward to substantiate the notions and
to chall enge the notions of the opponent, as well as the evidence and the

| egal arguments concerning the case. Mtions for taking evidence may be fil ed
until the end of the oral hearing. Each party has the right to question its
opponent. If the court considers a case ripe for decision, the hearing is
decl ared cl osed. Thereupon, the court pronounces its judgenent; in doing so,
however, it is not authorized to adjudicate to one of the parties something
that has not been requested. The judgenent nust be pronounced on the basis of
the outcome of the hearing and, if possible, imediately after the end of the
hearing. The judgenent nust contain the reasons for the court's decision

The pronouncenent of the judgenment is not dependent on the presence of both
parties. |f the judgenent cannot be pronounced i medi ately after the end of
the oral hearing, it nust be pronounced within four weeks thereafter. It nust
al so be issued in witing.

109. Crimnal proceedings are governed by the prosecutorial principle. This
means that the judicial prosecution of an offence can only be initiated at the
request of a prosecutor

110. Sentencing presupposes that crimnnal proceedi ngs have been conducted and
that the conpetent judge passed a pertinent judgenent.

111. In crimnal proceedings, too, the trial is public, otherwise it would be
null and void. Also, such proceedings may be attended only by unarned adult
persons. Coverage of the trial by television and radio as well as the
shooting of filnms and taking of photos are prohibited.

112. The general public nmay be excluded froma trial only for reasons of
nmorality and public order. The court pronounces such an exclusion ex officio
or by decision if so requested by the prosecutor or the accused follow ng a
non- publ i ¢ session and non-public deliberations. Such decision, including the
reasons for it, nust be pronounced in a public session and nust be taken on
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record. |If there are overriding protected interests, the court must exclude
t he general public in cases where facts fromthe personal life or secrets of
the accused, a witness or a third person are discussed.

113. The followi ng persons nust never be excluded fromthe trial: persons
whose rights have been violated by an offence, judges, officials fromthe
public prosecutor's office and the Federal Mnistry of Justice, and persons
regi stered on the |ist of defence counsels. The accused, the person claimng
damages in crimnal proceedings as well as the private prosecutor may request
that three persons in their confidence are permtted access to the trial

114. In crimnal proceedings, the trial comences when the case is called.
The accused nust appear without shackles; if he is detained on remand,

however, he must appear with a guard. First, the presiding judge questions
the accused about his personal data. Then the evidence is taken. Wtnesses
and experts are questioned. Apart fromthe presiding judge, the other nenbers
of the court, i.e. the public prosecutor, the accused and the private party
and their representatives, have the right to question any sumobned person
after having been given perm ssion by the judge to do so.

115. After termi nation of evidence proceedings, the judge gives the floor to
the public prosecutor to present the charge. All counts of the charge nust be
stated and substantiated insofar as this is necessary to understand the
charge. After the charge has been expl ai ned, the judge nmust satisfy hinself
that the accused has a sufficient understandi ng of the substance and extent of
the charge. Now, the defence counsel has the right to reply to the charge.
The accused is the last one to reply. After that, the judge declares the
hearing closed. The court retires for judgenent. When judgenent has been
reached, the accused nust again be produced and the judge pronounces the
judgenent in public session, including the essential reasons for it and the
readi ng of the applicable provisions. At the sane tinme, the judge nust inform
the accused of the renedies available to him Every judgenent must al so be
issued in witing within four weeks fromthe day it was pronounced.

116. Remedi es against a crimnal judgenment are a plea of nullity and an
appeal

117. A plea of nullity is filed with the Suprenme Court. It may be | odged for
the reasons specified in the Code of Crimnal Procedure. Such reasons are,
for instance, that the conposition of the court was not appropriate, that the
accused was not represented by counsel during the entire trial although this
is explicitly prescribed by law, that provisions were disregarded the
violation of which is an explicit ground of nullity, such as in the case of

a violation of the publicity requirenent, or if the court exceeded its
sentencing authority.

118. An appeal, which goes to the next higher court, can only be | odged
agai nst sentence and agai nst a decision on private-|aw clains.

119. Austrian | awers nust be nenbers of the Austrian Bar Associations.
These associ ations are public-law corporations. The bar association conducts
its business partly directly in plenary neetings, partly indirectly through a
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committee. Both the association and the commttee are obligated to protect
the honour, the reputation and the rights, and to supervise the obligations of
the | egal profession

120. The president, his deputy and the nenbers of the comrttee are el ected
by secret ballot from anong the menbers of the association in plenary session
they must get an absolute mpjority of the votes of those present and they
serve for a termof three years.

121. The tasks of the plenary session and the tasks of the comittees are
regul ated in detail by |aw.

122. Lawyers are independent of the courts. They are subject to their own
di sciplinary regul ations, the disciplinary boards of the bar associations
bei ng made up exclusively of |awers.

123. An essential sphere of responsibility of the bar association is the
granting of legal aid. |If a court has decided that an accused is to be given
a lawer, the party concerned has the right to be assigned a | awer by the bar
associ ation. The association gets a lunp sum conpensation for providing | ega
aid fromthe State.

124. A court must grant a party legal aid insofar as it is unable to bear the
costs of the proceedings without inpairing its subsistence and if the intended
prosecuti on or defence does not appear to be obviously m schievous or futile.
A legal person nmay also be granted legal aid if the nmeans required to conduct
t he proceedi ngs can neither be provided by it nor by those participating in
the proceedings for financial reasons and if the intended prosecution or

def ence does not appear to be obviously m schievous or futile.

Articles 15 and 16

125. There is no need to add anything to the reports submitted so far
Article 17

126. The term“fam |ly” conprises all legal relations between children and
parents, which are characterized, in particular, by the elenents of

protection, care and education on the part of the parents. The concept of the
famly is tied to the concept of marriage, which neans that a man and a wonman
live together permanently on a legal basis in a spirit of partnership

al though there is no absolute need to have all of these el enents |inked
together. For a famly also neans the legal relationships to illegitimte
children and those of single parents to their children. In a wi der sense, the
famly concept also includes the |egal relationships of relatives by blood and
marri age.

127. It is disputed whether the community for life of honbsexual couples is
also to be considered a famly. Although this viewis being held, it has not
yet becone accepted by society.

128. The protection of the hone is guaranteed by a | aw adopted as early as
in 1862 (for the text, see annex E). According to the case-law of the
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Constitutional Court, the wording used in section 1 of the Law on the

Protection of the Rights of the Hone, i.e. “home or the appurtenant prenises”,
must be interpreted in the wi dest possible sense resulting fromthe genera
objective that - as the Constitutional Court notes - “any interference with

privacy, with things which one is generally authorized and used to keep from
the eyes of strangers, which would violate a person's dignity and i ndependence
is to be prevented”. Therefore, prem ses serving this general purpose are

af forded particular protection. In this context, the term“prem ses” is not
to be understood technically to mean a building but any type of space that is
cl osed or can at |l east be closed to the public and is to be used by the
persons of the sanme househol d or serves other personal or econom c purposes.
That is why protection is afforded not only to living quarters but also
cellars, stables, shacks, gardens, business prem ses of any kind, like a
doctor's practice, and club roonms. According to the case-law of the
Constitutional Court, such prem ses are exenpted from protection only in
exceptional cases. Essentially, this happens when prem ses or properties are
open on account of their dedication or actual use or accessible for the public
so that there is no need whatsoever to protect the privacy of whomsoever. In
particular, this applies to buildings whose dedication for public purposes
serves the acconplishnment of public tasks, like in the case of waiting roons
in railway stations or airports, public libraries or public sw nmng pools.

In individual cases, it may be difficult to make a clear distinction, for
there may al so be roons in buildings dedicated for public purposes (such as
uni versities, hospitals, theatres, opera houses), that are protected under the
| aw (wor kroons, cl oakroons, cloakroons of actors, operation theatres of
hospi tal s).

129. According to traditional usage, a “honme” neans a nunber of roons to |live
in, including not only living quarters as such (living rooms, sleeping roons,
children's roons, kitchen) but also additional rooms physically connected with

a home or a house (cellar, shack, adjacent gardens). |In such cases, what
matters is, again, their dedicated or actual use so that, for instance, a
living van may al so be considered a “hone”. This, however, does not include

rooms where professional activities are carried out.

130. A search of the honme may be made, as a rule, only on the basis of a
judicial order giving the reasons for the search. Such a judicially ordered
search may be challenged in court. Searches nade without a judicial order are
adm ssi bl e under section 2 of the above-nentioned | aw in exceptional cases.
The police may search a hone either on the basis of a mandate given to it
under public security legislation or on its own responsibility; this, however,
only upon the condition of immnent danger

131. The basic rule that a search warrant nust be obtained froma judge

must al ways be respected except in specific cases, i.e. where specific

ci rcunst ances preclude the obtaining of the search warrant. Taking account of
t he purpose of honme searches, such specific circunstances exist if obtaining a
search warrant would be detrinmental to crimnal procedure or if the efforts of
the police in crimnal proceedings would be thwarted. This would be the case,
for instance, if inportant evidence could be removed were there no search, if
the traces of an offence could be covered or if there was the possibility for
someone to evade prosecution. However, the elenment of imm nent danger does
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not exist if there is sufficient tine to obtain a search warrant, which neans
that such a warrant can be secured froma judge w thout jeopardizing the
successful conduct of the search

132. If a search is nade without a judicially granted search warrant, a
conplaint may be filed with an i ndependent adm nistrative tribunal whose
deci sion may be chall enged before the Constitutional Court.

133. Eventually, the protection of the hone and of privacy is ensured by the
penal provision on the violation of donestic privacy, which reads:

“(1) Anyone who gains adnmission to the living quarters of another
person by force or threat of force shall be punished by inprisonment of
up to one year

“(2) The offender shall be prosecuted only by authority of the person
whose rights have been viol at ed.

“(3) A person who trespasses, in the manner described in paragraph 1
above, on a house, a hone, a closed room serving public purposes or the
exercise of a profession or trade, or on fenced prem ses bel ongi ng
directly to a house, and in doing so:

“1. Intends to use force against a person or thing being there,

‘2. Carries hinmself or knows that another acconplice carries a
weapon or other means to break or prevent a person's
resi stance, or

“3. If the intrusion of several persons is acconplished by
force,

shall be punished by inprisonment of up to three years.”

134. Both the secrecy of correspondence and the secrecy of telecomunications
are ensured under Austrian law. In both cases, interferences are adni ssible
only on the basis of a judicial order and in conpliance with applicable | aw.
The rel evant |egal provisions are contained in the Code of Crimnal procedure
which essentially stipulates the following: iif an accused is already being
det ai ned for having deliberately conmmtted an offence which is punishable by

i mpri sonment of nore than one year or if a warrant of arraignnent or arrest
has been issued on account of such an offence, the investigating judge may

sei ze telegrans, letters or other mail sent by the accused or addressed to him
and request the postal service or other forwardi ng agencies to nmake them

avail able to the court. Mdreover, the postal service is obligated to retain
such mail at the request of the public prosecutor until it receives a court
order. If such a court order is not issued by the investigating judge within
three days, the postal service nmust no | onger postpone the delivery of the
mai | concer ned.

135. Seized mail may be opened only by the investigating judge, and if the
accused has given his consent, there are no other requirenents to be observed.
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If the accused does not consent, the investigating judge nmust obtain, for the
time being, the approval of a judicial panel provided there is no inmm nent
danger. \When opening such mail, a record nust be taken

136. The accused or, in his absence, one of his famly nust be informed of
the seizure of mail immediately or at |east within 24 hours.

137. If mail has been opened, the accused or the person to whomit is
addressed nust be informed of the contents, in part or in whole, of letters
and tel egrans by handing out the original or a copy, unless inparting the
contents m ght have an adverse effect on the investigation. |If the accused is
absent, one of his famly nust be notified. |If no nmenbers of the famly of

t he accused are available, the letter nust be returned to the sender if the
judge considers this to be in the interest of the sender, or the sender must
be informed of the seizure if the letter or telegramnust stay in the case
file.

138. The secrecy of correspondence is supplenmented by postal secrecy
according to which postal officials are under the obligation to refrain from
i mparting any information about mail to persons other than the sender or
receiver, unless otherw se provided by law. Although the secrecy of
correspondence provi des protection against an intentional or unlawful opening
of sealed letters, it offers no protection from spreading unintentionally or

| egal |y obtai ned know edge of the contents of nail or of the obvious fact of
postal communication between the sender and receiver. Also, secrecy of
correspondence does not relate to the protection agai nst the spreading of the
contents of witten comruni cati ons contained in unsealed nail, e.g. postcards.
Such conmuni cations are protected under the postal secrecy requirenment.

139. As regards crimnal legislation, a violation of the secrecy of
correspondence i s subject to punishnment in accordance with section 118 of the
Penal Code. This provision reads as foll ows:

“(1) Anyone who opens a sealed letter that is not intended for himto
be read or any other such witten comrunication shall be punished by
i mprisonnment of up to 3 nonths or a fine of up to 180 daily rates.

“(2) Simlarly, anyone shall be punished who:

“1. Opens a seal ed contai nment in which such witten
comuni cation has been pl aced, or

‘2. Applies technical means to acconplish his purpose w thout
breaki ng the seal of the written conmunication or
cont ai nnent

in order to obtain know edge of the contents of a written conmunication
that is not intended to be read by himeither for himself or for another
unaut hori zed person.

“(3) Simlarly, anyone shall be punished who intercepts or otherw se
suppresses a letter or another witten conmunication before the receiver
has obt ai ned know edge thereof.
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“(4) The offender shall be prosecuted only at the request of the person
whose rights have been violated. |If, however, the offence is conmtted
by a public official in the exercise of his official duty or by availing
hi msel f of an opportunity offered to himin the pursuit of his officia
activities, the public prosecutor, having been authorized by the person
whose rights have been violated, shall prosecute the offender.”

140. Unless a violation of postal secrecy conmes within the purview of the
above provision quoted fromthe Penal Code, it ampunts to an administrative
of fence and is puni shabl e by adm nistrative authorities.

141. As already nentioned, secrecy is also afforded to the exchange of

i nformati on between persons by nmeans of tel ephones or other technical neans.
Again, an interference with this secrecy requirenent (“secrecy of

tel ecomruni cations”) is adm ssible only on the basis of a judicial

order or in conpliance with existing |egislation

142. Under the Code of Crimnal procedure, it is permtted to nonitor
tel econmmuni cation traffic, including the recording of nessages by technica
means and the transcription of their contents:

(a) If it can be expected that this will help to expedite the
clarification of an offence that was committed intentionally and is punishable
by inprisonment of nmore than six nonths and if the proprietor of the
tel ecommuni cation facility has given his express consent; or

(b) If this appears to be necessary for clearing up an of fence that
was conmitted intentionally and is punishable by inprisonnment of nore than one
year, and

(i) The proprietor of the tel econmunication facility hinself is
suspected of having conmitted the offence; or

(ii) There are reasons to assune that a person strongly
suspected of having conmitted the offence will use the
tel ecomruni cation facility or will establish contact with it
unl ess the proprietor of the facility is a |lawer, notary
public or chartered public accountant and tax consultant, a
psychi atrist or psychotherapi st who is exenpted by |law from
the duty to testify before a court as he is bound by
pr of essi onal secrecy.

143. The nonitoring of telecomunications transnmitted by the facilities of a
medi a enterprise is admissible in case (b) (ii) nentioned above only if it can
be expected that this will help to expedite the clarification of an offence
carrying life inprisonnment or a termof inprisonment of a not |ess than

5 years and not nore than 10 years.

144. The nonitoring of tel ecommunications nust be ordered by decision of a
judicial panel. 1In the case of inm nent danger, it is also possible for the
i nvestigating judge to take this decision; however, he nust obtain the
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approval of the judicial panel w thout delay. |If such approval is refused,
the investigating judge nust revoke his order i mediately and have the
recordi ngs and transcripts destroyed.

145. The decision ordering the nonitoring of telecommunications nust specify
the nanme of the accused, the offence which he is strongly suspected to have
conmitted and its | egal designation, the name of the proprietor of the

tel ecommuni cation facility and its designation, the time when nonitoring is to
start and to end, as well as the facts from which the need for nonitoring
results. As soon as the conditions for continuing the nonitoring of

t el ecomruni cati ons cease to exist, the investigating judge must order its

i medi ate term nation.

146. After terminating nonitoring activities, the court decision ordering
such monitoring nust inmediately be served on the proprietor of the facility
and the accused. However, the serving of the decision nmay be postponed as
long as this would jeopardize the objective of the investigation

147. The public prosecutor, the proprietor of the facility and the accused
may appeal agai nst a decision ordering the nmonitoring of teleconmunications by
filing a conplaint with the superior court within 14 days. |If the conplaint
is allowed, an order nust be issued at the same tine that any recordi ngs or
transcripts nmade in the course of such nonitoring nust be destroyed. The
moni toring of telecomunications, including the recording of their contents,
must be carried out by the investigating judge or the public security
authority comni ssioned by himin consultation with the tel ecomrunications
authorities. The investigating judge or the public security authority nust
review the recordings and transcribe the parts that are of inportance to the
i nvestigation and may be used as evidence. Such transcripts nmust be included
in the case file. The recordings nust be kept safe by the court and nust be
erased after the proceedi ngs have been termnated with final effect.

148. If indications turn up during the exam nation of the recording that an
of fence has been committed by a person other than the one having pronpted the
monitoring, that part of the recording nmust be transcribed separately as far
as it may be used as evidence.

149. The results of nonitoring, in particular the recordings and their
transcriptions, nay be used as evidence only - otherw se they would be nul
and void - if nonitoring was adm ssible:

(a) In crimnal proceedi ngs agai nst the accused who pronpted the
nmoni toring; or

(b) In crimnal proceedings agai nst a person other than the accused
for proving an offence that was committed deliberately and is puni shabl e by
i mpri sonment of nore than one year

150. The public prosecutor and the accused nust be given an opportunity to
hear the entire recording. |If required to protect the legitimte interests of
third parties, the court, however, nust ensure that the sections of the
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recording which are irrelevant for the proceedings are not brought to the
attention of the accused. This does not apply if the recording is played
before the court at the main trial

151. The persons taking part in tel econmunications traffic have the right to
read the pertinent transcripts as far as they relate to their conversations.
Such persons, provided their identity is known or can be established w thout
particul ar procedural efforts, nust be inforned by the investigating judge of
this right and the right to request the destruction of the transcripts.

152. |If parts of the transcript are irrelevant for a crimnal proceeding or
may not be used as evidence, such parts nust be destroyed at the request of
the public prosecutor or the accused or ex officio.

153. The secrecy of telecomunications is laid down in detail in section 4 of
the Tel ecomruni cations Act. According to this provision, persons who operate,
mai ntai n or supervise telecommunication facilities within the franmework of
rendering tel ecommunication services to the public are bound to keep any
messages secret that have been forwarded by such tel ecomrunication facilities
or have been di spatched for being conmuni cated through such facilities, as
well as the fact that such tel econmunication traffic exists between specific
persons. Telecomunication facilities are all technical facilities for
sending, transmtting or receiving nessages, be it by cable or radio, by
optical nmeans, or by means of other el ectromagnetic systens.

154. |If nmessages are received by neans of a radio installation for which such
messages were not intended, the contents of the nessages, as well as the fact
of their having been received, nust neither be recorded nor brought to the
attention of unauthorized persons nor be used for any other purpose. Any such
recorded nessages nust be erased or destroyed.

155. Anyone who, in contravention of these rules, records nmessages with the
intention to obtain know edge of their contents either for hinself or for

anot her unauthorized persons or informs an unauthorized person of such
contents shall be punished by a court, unless the offence carries a severer
sentence under another provision, with inprisonnent of up to three nmonths or a
fine of up to 180 daily rates. The offender nay be prosecuted only at the
request of the person whose rights have been vi ol at ed.

156. In addition to these provisions that relate to the violation of the
secrecy requirenment, section 190 of the Penal Code contains a specia

provi sion on the breach of the secrecy of teleconmunications. This provision
reads as foll ows:

“(1) Anyone who installs a device in a telecomunication facility or
prepares it for reception in any other way with the intention to obtain
know edge of a nessage either for hinself or for another unauthorized
person that is transmtted by a tel ecomrunication facility and not

i ntended to be used by such person shall be punished by inprisonment of
up to six months or a fine of up to 360 daily rates.
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“(2) Simlarly, anyone shall be liable to punishnment who uses a device
installed in a tel econmunication facility or prepared for reception in
any other way with the intention specified in para.l

“(3) The offender shall be prosecuted only at the request of the person
whose rights have been violated. |[If, however, the offense is conmtted
by a public official in the exercise of his official duty or by availing
hi msel f of an opportunity offered to himin the pursuit of his officia
activities, the public prosecutor, having been authorized by the person
whose rights have been violated, shall prosecute the offender.”

157. In addition, there are other secrecy requirenents protecting a person's
privacy, official secrecy, for instance. Under the requirenment, all enployees
of the federal, Land and | ocal authorities are obligated to keep any facts
secret that have becone known to them exclusively in the course of their
official activities and the secret character of which is required in the
preval ent interest of private persons. Likew se, bank enpl oyees must not

di scl ose or use secrets that have been entrusted or nake accessible to them
exclusively by doing business with clients. The secrecy requirenment is not
subject to atinme linmt. Another exanple is the obligation to keep data
secret. Private persons may gather and process data about other private
persons only if the content and objective of data processing is covered by its
legitimate purpose and if this does not violate the protected interests of the
person concerned, particularly with respect to the privacy and fam |y of that
person. Data may be processed for exclusively private purposes only if the
person concerned has nade avail able such data to the ordering party or if the
ordering party has regularly received such data as a private person. These
data nay be passed on only if the person concerned has given his/her express
consent in witing, and may at any tinme w thdraw hi s/ her consent in witing,

or if the disclosure of data serves the legitimte purpose of the person

di scl osing such data or, finally, if the disclosure is required for protecting
the overriding legitinmate interests of a third party. Processed data which
have been entrusted or nade accessible to soneone exclusively in the course of
hi s/ her professional activities may be disclosed - irrespective of any other
secrecy requirenments - only subject to an explicit instruction by the ordering
party or the enployer or his/her representative.

158. Anyone who discloses or uses data that have been entrusted or nade
accessible to himher exclusively in the course of having professionally to do
with data processing and the disclosure or use of which is likely to violate a
legitimate interest of the person concerned shall be punished by a court with
i mprisonnment of up to one year, unless the offence is liable to a severer

puni shment under a different provision. The offender shall be prosecuted only
at the request of the person whose interest in keeping the respective data
secret has been violated or at the request of the Data Protection Conm ssion

159. Certain professions, such as physicians, |lawers or notaries public, are
subject to a specific secrecy requirenent in relation to their patients and
clients. Violations of such secrecy requirenments are disciplinary offences,
sonme of which nay also lead to judicial prosecution

160. The honour of a person is protected fromunlawful attacks by the
of fences of “defamati on” and “slander and assault”.



CCPR/ C/ 83/ Add. 3
page 32

161. The offence of defamation is comm tted by anyone who, in such a way that
it my be perceived by a third person, accuses another of possessing a
contenpti bl e character or attitude or of behaviour contrary to honour or
norality and of such a nature as to make him contenptible or otherw se | ower
himin public esteem Such activities are liable to inprisonnent of up to six
months or a fine of up to 360 daily rates. Severer punishment is provided for
of fenders who comrit defamation in a printed docunent, by broadcasting or
otherwise in such a way as to nake the defamati on accessible to a broad
section of the public.

162. An offender shall not be punished if the statenment is proved to be true.
If the defamation has not been nade public in a printed docunent, by
broadcasting or otherwise in such a way as to nake it accessible to a broad
section of the public, the person meking the statenment shall not be liable to
puni shment even if circunstances are established which gave the person nmaking
the statenent sufficient reason to assunme that the statenent was true.
Simlarly, a person shall not be |liable to punishnent if he is forced by
speci al circunstances to make a statenent in the particular form and manner
unl ess the statenment nade is untrue and the person making the statenent,
acting with necessary care, ought to have been aware thereof.

163. Sl ander and assault is conmtted by soneone who, in public or in the
presence of several others, insults, nmobcks, mistreats or threatens with
ill-treatnment a third person. Unless he is liable to a severer puni shnment
under a different provision, such person is liable to inprisonment of up to
three nonths or a fine of up to 180 daily rates.

164. Finally, sonmeone is liable to punishnent if he accuses another, in such
a way that it may be perceived by a third person, of an offence for which the
sentence has al ready been served or has at |east conditionally been renmtted

or in respect of which the pronouncenent of the sentence has tenporarily been
post poned.

165. O fences against honour are liable to prosecution only at the request of
t he person whose honour has been attacked. |If an offence agai nst honour is
conmitted in respect of the honour of a civil servant or a clergyman of a
domestic church or religious comunity in the exercise of his official duties,
the public prosecutor shall prosecute the offender by authority of the person
concerned and his superior within the tinme limt available to the person
concerned for requesting prosecution. The sane applies if such an offence is
committed in respect of the nentioned persons with regard to one of their

prof essional activities in a printed docunent, by broadcasting or otherwi se in
such a manner that the offence is nade accessible to a broad section of the
publi c.

166. Particular rules for the protection of personality apply for the mass
medi a. The term “nmedi a” denotes any neans for the disseni nation of
information or entertainment with an intellectual content in word, print,
sound or pictures to a wi de readership or audience by way of mass production
or mass di ssem nation. This includes, above all, newspapers and periodicals.

167. |If an objective factual situation constituting defamation, ridicule or
mal i ci ous fal sehood is created in any nedium the person concerned has a right
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to damages agai nst the nedia proprietor (publisher) for the injury suffered.
In determi ning the amount of danmages, consideration nust be given on the one
hand to the extent and effect of the publication, including the type and

popul arity of the nmedium and to the preservation of the econom c existence of
the nedia enterprise, on the other. Damages nust not exceed S 200,000 or, in
the case of malicious fal sehood or defamation having particularly serious
consequences, S 500, 000.

168. There is no right to damages if the report in question is a true report
of a debate in a public session of the National Assenbly, the Federal Council
the Federal Assenbly, a Land parlianent or a conmttee of one of these genera
representative bodies.

169. In the case of defamation, there is no right to danages if the
publication is true or if there was an overriding public interest in the
publication and there were sufficient reasons for the author, taking the
necessary professional care of a journalist, to regard the allegation as true.
Moreover, there is no right to damages if a defamatory statenment was broadcast
live on radio and no staff nenber or agent of the broadcasting conpany had
negl ected their necessary journalistic care. Finally, there is no right to
damages if the publication was a true reproduction of a statenent made by a
third party of there was an overriding interest of the public in being

i nformed of the statenent in question

170. If the strictly personal sphere of the Iife of an individual is

di scussed or represented in a nediumin a manner likely to conprom se himin
public, the person concerned has a right to danages agai nst the nedia
proprietor (publisher) for the injury suffered. The amobunt of danages nust
not exceed S 200, 000.

171. If a nane, picture or other information is published in a medi um which
is likely to disclose to a not directly informed |arger readership or audience
the identity of a person who has becone the victimof a judicially punishable
of fence or is suspected to have conmitted a judicially punishable offence or
has been convicted of such an offence, thereby violating the protected

i nterests of such person, and there was no overriding public interest in the
publication of such information because of such person's public position

anot her connection with public Iife or for other reasons, the person concerned
has a right to danages against the media proprietor (publisher) for the injury
suffered. |In such case, too, the ampunt of damages nmust not exceed S 200, 000.
At any rate, the protected interests of the person concerned are violated if
the publication is likely to result in an interference with the strictly
personal sphere of life or the public exposure of the crime victim In the
case of a crimnal offender, protected interests are violated if the
publication relates to a youth or to a m sdeneanour or is likely to
unreasonably affect the living conditions of the person concerned.

172. There is no right to damages if the report in question is a true report
of a session of a general representative body, if the publication of persona
data was ordered by a public authority, particularly for the purpose of
crimnal prosecution or the naintenance of public peace and safety, if the
person concerned agreed to the publication or if the publication is the result
of any information of the person concerned to the mediumor, eventually, if
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the report in question was broadcast |live on radio and no staff nenber or
agent of the broadcasting conpany had negl ected the necessary journalistic
care.

173. Particular protection is also afforded to the principle of the
presunption of innocence. If a person who is suspected of having committed a
judicially punishable offence but has not yet been finally convicted is
described in a medium as having been convicted or guilty or as the perpetrator
of such offence and not nerely as a suspect, the person concerned has a right
to damages agai nst the nedia proprietor (publisher) for the injury suffered.
The ampunt of danages nust not exceed S 200,000. |In such case, too, the
anount of damages nust be determ ned according to the extent of the report and
its effect on the public, and particularly in view of the type and popularity
of the nedium

174. In such case, there is again no right to damages if the report in
gquestion is a true report of a session of a general representative body, a
true report about a sentence pronounced by a court of first instance and it is
poi nted out at the sane tinme that the judgenent has not yet become final, if
the person concerned has made a confession of having conmtted the offence in
public or to a nedium and has not withdrawn his confession, if the report was
broadcast |ive on radio and no staff nenber or agent of the broadcasting
conpany had negl ected the necessary journalistic care, or if the report was a
true reproduction of a statement by a third person and there was an overridi ng
interest of the public in being informed of the said statenent.

175. In all of the above cases, the media proprietor (publisher) must show
that there is a reason which precludes a claimfor danmages.

Article 18

176. According to the case |aw of the Constitutional Court, the right to
freedom of conscience and religion is a strictly personal right, a right
in personam fromwhich a | egal person can never derive any rights. It is
guaranteed to everybody and is thus a right due to all inhabitants of a
national territory irrespective of their citizenshinp.

177. Under the Constitutional Court's jurisprudence, the belief in a
religious doctrine presupposes the intellectual capacity to conmprehend this
doctrine; this process of conprehension can only be a gradual one, going hand
in hand with the devel opnent of the intellect and the powers of reason of the
i ndi vidual ; and as the conscience as a gui de of human conduct becones
operative only when a human being starts thinking rationally, a child may
claimthe right to religion and conscience only upon reachi ng an age when,
given the normal devel opnent of its nental capacity, it has acquired the
judgenent. Up to that time, it is not possible for a child to exercise the
right to religion and conscience on its own. On the other hand, however,

| egal Il y binding arrangenents concerning the religious situation of children
until they acquire judgenent are admi ssible only insofar as pertinent
provi si ons have been | aid down by | aw and specific persons - |ike the parents
and those responsible for their upbringing - are granted a distinct right in
this respect. Such a right, however, is not without restrictions; this is
shown by the fact that the exercise of one's full freedomin the field of
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religious conviction can - given the strictly personal character of these
rights - by no neans be considered as the exercise of the freedomof religion
and consci ence by the child and does not include the right to decide on the
child s religion but exists only to the extent provided for by |aw

178. Religious personal rights are protected, in particular, by the

| aw governing the interdenom national relations of citizens in various
conbinations. This | aw was passed as early as 25 May 1868. Basically, it
contains the follow ng provisions: After conpleting age 14, everyone may
choose freely - irrespective of one's gender - their religion according to
their own conviction; in doing so, one nust be afforded the protection, if
necessary, of the public authorities. Wen changing one's religion, al
rights the former church or religious conmunity left had vis-a-vis the | eaver
and all clainms the | eaver had vis-a-vis the church are lost. For the

wi t hdrawal froma church to becone legally effective, it is necessary,
however, that the person | eaving the church informs the admnistrative
district authority accordingly which, in turn, informs the conpetent bodies of
the former church or religious community of the withdrawal. Joining a new
church or religious community requires the personal appearance of the person
concerned before the conpetent bodies of the newly chosen church. A church
or religious community is forbidden to i nduce nenbers of another church or
religious community to change their religion by coercion or trickery.

179. As early as in 1868, this law nullified the provisions of the Genera
Civil Code under which the abandonnent of the Christian faith was considered
a ground for disinheritance, as well as those provisions of the Penal Code
according to which anybody who tried to induce a Christian to apostatize or
to spread a doctrine contrary to the Christian religion comrtted a crime.

180. As regards burials, there is a provision according to which no religious
comunity may refuse the proper burial in its cemetery of a person not
belonging to it if such person is to be buried in a famly grave or if in the
parish there is no cenetery of the church or religious community to which the
deceased bel onged.

181. Al so, nobody can be forced to abstain fromwork on high days or holidays
of a church or religious society to which such person does not belong. On
Sundays, however, any public activity that is not urgent nust be refrained
from Moreover, during the nmain service on high days of any church or
religious society, no activity may be carried out in the vicinity of the
comunity hall that would disturb or obstruct the service. Furthernore,

di sturbing religious exercise is punishable. Section 189 of the Penal Code
provi des that anyone who di sturbs or obstructs, by force or threat of force,
the legally adm ssible holy service or individual activities performed during
holy service of a church or religious society existing in Austria shall be
puni shed with inprisonnment of up to two years. The disturbance of the peace
of the dead and of a funeral cerenopny is punishable as well.

182. As regards the religious education of children, the foll ow ng provisions
have been made: The religious upbringing of a child is a matter to be freely
determ ned by agreement of the parents provided they are responsible for the
care and education of the child. Such agreenent may be revoked at any tine
and expires upon the denmise of one of the spouses. |In case there is no such
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agreenent or if such agreenent no |onger exists, religious education is
subject to the provisions of the General Civil Code concerning the care and
education of a child. According to these provisions, religious education is
again the responsibility of the parents acting in agreenent. |If there is no
such agreenent, the care of the child is primarily entrusted to and the
obligation of the parent who runs the household where the child is taken care
of . However, as long as marriage subsists no parent may deci de wi thout the
consent of the other parent that the child will be brought up in accordance
with a belief other than the commopn confession of the spouses when being
married or other than the one in which the child has been raised so far, or
that the child is to be taken out of religious instruction in school. [If no
consent is given in such case by one of the parents, a request may be filed
with the Guardi anship Court for nediation or decision.

183. If the sole responsibility for the care and upbringing of a child lies
with a | egal guardian, the guardian nust decide on the religious education of
the child. For doing so, he needs the approval of the Guardi anship Court. 1In
such case, the Guardi anship Court needs to hear the child as well if it has
conpl eted the age of 10.

184. Any contracts on the religious education of a child are w thout |ega
ef fect.

185. After conpletion of the age of 14, the child has the right to decide
which religious belief it wants to take. |If the child has conpleted the age
of 12, it cannot be brought up against its will in a belief other than the one
it has had so far.

186. The provisions on the religious education of children apply to the
non-religious education of children nutatis nutandis.

187. As far as religious instruction in school is concerned, nore detailed
provi sions are contained in the Religious School Instruction Act of 1949. For
all pupils belonging to a legally recognized church or religious society,
instruction in their belief is a compul sory subject in alnmost all public
schools or schools with public status. Pupils under 14 may, however, be
excused fromparticipation in religious instruction at the begi nning of the
school year at the witten request of their parents; pupils above 14 may
submit a witten excuse thensel ves.

188. Religion is taught, conducted and directly supervi sed by nenbers of the
respective legally recognized church or religious community. Public bodies
have the right to supervise religious instruction only insofar as matters of
organi zati on and school discipline are concerned.

189. Under Austrian law, the relationship between the State and the schools
is characterized by the fact that neither the State nor a church or other
institution has a nonopoly on education. As regards the entire educationa
system the State has only the right of suprene control and supervision
Moreover, it is laid down by law that, with the exception of religious

i nstruction, education nust be independent of any influence by a church or
religious society.
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190. As Austrian | aw guarantees every citizen who can prove his qualification
as prescribed by law the right to found institutions of |earning and education
and to provide instruction in such institutions, this right is also granted to
juridical persons, including churches and religious societies.

191. In Austria, a differentiation is made between churches and religi ous
comunities that are legally recognized and those that are not legally
recogni zed. The legally recognized churches also include the so-called

“historically” recognized churches, i.e. the Catholic Church, the Protestant
Church (Augsburg) and the Protestant Church (Helvetic), the Greek Orthodox and
the Jewi sh religious communities. In 1874, the Act on the Recognition of

Churches was adopted which specifies the requirements under which hitherto
non-recogni zed creeds may gain |l egal recognition as a church or religious
soci ety by admi nistrative decree. Legally recognized churches in this sense
are the dd Catholic Church, the Methodi st Church and the Mdrnons. [In 1912,
Islam was legally recognized in Austria as a religious comunity and, |ater
on, the two Protestant Churches.

192. Menmbers of a hitherto legally non-recogni zed religious faith are granted
recognition as a religious community under the condition that their religious
doctrine, their holy services, their constitutions and their chosen nanes
contain nothing illegal or inmmral and that the establishnent and sustenance
of at |east one religious conmunity are ensured. As regards the requirenent
for setting up a religious conmunity, the follow ng nust be pointed out.

Wil e the | awraker basically considers the drafting of the comunity's
constitution an internal matter, it requires at |east one religious chapter to
be set up. The religious community nust appear as an organi zation in the
public sphere. The internal organization of the religious community, however,
is a mtter of the conmunity concerned and is not subject to the influence of
the State. In practice, recognition as such is granted by a decree of the
conpetent federal mnister

193. A religious comunity becones a |l egally recognized church or religious
comunity by recognition. |In the public sphere, it becomes a juridical person
under public law and is granted all the rights enjoyed by legally recognized
churches or religious comrunities under the | aw

194. Recognition is granted without any tinme limt. There is also no |ega
provi sion that recognition once granted nay be withdrawn. |[f, in the case of
a legally recogni zed religious community, the prerequisites for recognition
cease to exist, the opinion prevails that the religious community concerned
loses its legal status as a legally recogni zed church without the need for any
ot her legal steps to be taken

195. Free religious exercise gives the individual the right to perform
religious activities and to take part in religious affairs; the individual has
the right to be protected fromunlawful coercion to make himrefrain from such
activities or such participation. Furthernmore, an individual must not

be forced in an unlawful rmanner to performa religious or non-religious

i deol ogi cal activity or to participate in such a cerenmony. A restriction on
the freedom of religious exercise is the age of a person, which has already
been dealt with above. Another barrier to the individual's freedom of
religious exercise is the rights granted to others in this respect. In
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particul ar, there nust be no abuse of this right, i.e. the enjoynment of the
right of others to freedom of religious exercise or non-exercise nmust not be
di sturbed or obstructed. The penal provisions existing in this respect for
the protection of the freedomof religious practice have al ready been
ment i oned.

196. An essential restriction to the freedomof religious practice is the
provision of article 63, paragraph 2, of the Treaty of Saint-Germain-en-Laye
of 10 Septenber 1919, which ranks as constitutional |aw and reads:

“(2) Al inhabitants of Austria shall be entitled to the free exercise,
whet her public or private, of any creed, religion or belief, whose
practices are not inconsistent with public order or public norals.”

The question of howto interpret “public order” has caused problens. The case
| aw of the Constitutional Court indicates that the entire Austrian |egal order
is considered to constitute a barrier within the nmeaning of “public order” to
the freedom of creed and religion. However, equating the concept of “public
order” with “legal order” cannot result in the fact that the |egislature would
be enmpowered to Iimt the freedomof religion deliberately by law. For the
free practice of religion is itself a constitutional guarantee so that laws to
restrict the right to free practice of religion and belief in an unjustified
way contravene the Federal Constitution as they violate the principle of
equality and the right to the free exercise of religion. Such | aws,

therefore, would have to be repealed by the Constitutional Court.

197. In summing up, one nay say: every inhabitant of Austria is granted the
right to adopt his religion freely and i ndependent of any interference by the
State and to practise such religion accordingly. The nature of the freedom of
religion and conscience consists in the exclusion of coercion by the State in
religious affairs. Everyone shall be entirely free and not subject to any
kind of restrictions in the choice of his religion and in all cases where his
actions are guided by the voice of his conscience. This freedomis guaranteed
to everybody and is essentially identical with the freedomto profess a creed,
areligion or a belief in public or in private; it is not dependent on the
fact that the conmunity in which the creed, religion or belief is practised
has the status of a legally recognized church or religious society.

Article 19

198. Under Austrian law, the principle applies that national authorities
may interfere only if and to the extent provided for by law There are no
regul ations that would permt national authorities to interfere with the
freedom of opi ni on.

199. While previously the freedom of expression was considered to be
restricted to the nere expression of value judgenents, it is undisputed today
that this freedom al so includes the communi cation of facts. Nowadays, the
freedom of expression is often understood to nean the freedom of individua
conmuni cation. In particular, the freedom of expression is independent of the
content of a statenent and of the quality of what has been said, as well as a
special legitimtion of the person expressing sonething. The freedom of
expression al so includes comercial advertising. The freedomto express a
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negati ve opinion is guaranteed as well because an order to express a specific
opi nion would constitute an interference with the freedom of expression in the
same manner as the prohibition of a specific expression

200. Included in the freedom of expression is also the form of expression
(witing, film radio).

201. The right to dissem nate one's ideas has its counterpart in the right to
information, i.e. to be allowed to receive comuni cations and ideas freely.

As a result, the Constitutional Court has held, for instance, that the
destruction by the police of exposed filmtaken by a journalist at a
denmonstration amobunted to a violation of this right. The Constitutional Court
added that the right to obtain information played a particular role in the
case of the nedia in view of the greater need of the press to obtain

i nformati on.

202. According to current opinion, however, this right relates only to
publicly accessible information. As far as particul ar cases are concerned,
the question of how far the freedomto seek information extends is stil

not settled. 1In this context, the decision of the Constitutional Court

(ref. No. 12104/1989) is of interest. |In that case, a custons officer took a
periodical froma person entering Austria. The Constitutional Court took the
view that while there is no obligation on the part of the State to ensure
access to information or to provide information itself, an obstruction through
the active intervention by State organs of the procurenent of and search for
publicly available information was only adnissible if provided for by |aw,
because only such an interpretation would ensure the actual exercise of the
right to freedom of expression on the basis of sufficient information. 1In the
i nstant case, the protected rights of the applicant were violated by taking
away his periodical as by depriving himof the informati on nedium he was
prevented from obtaining publicly available information. There was no | ega
basis for such neasure, which is why there was an infringement upon the
applicant's right to freedom of information

203. Freedom of information also inplies the free use of information sources
whi ch al so include, apart fromthe nass nedia, information facilities Iike
public libraries and archives as well as any directly perceivable events and
publicly accessible functions.

204. There is, however, a limted obligation on the part of the State to
procure information. This obligation does not derive fromthe freedom of
i nformati on, however, but fromarticle 20, paragraph 4, of the Federa
Constitution which reads:

“Al'l functionaries entrusted with federal, Land and | ocal administrative
duties as well as the functionaries of other public |aw corporate bodies
shal | inmpart information about matters pertaining to their sphere of
conpetence insofar as this does not conflict with a [ egal obligation

to maintain secrecy; an onus on professional associations to supply

i nformati on extends only to nenbers of their respective organizations
and this inasmuch as fulfilnment of their statutory functions is not

i npeded. The detailed regulations, as regards the federal authorities
and the self-admnistration to be determ ned by federal law in respect
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of legislation and execution, are the business of the Federation; as
regards the Lander and | ocal authorities and the self-adm nistration to
be deternmined by the Land |aw in respect of franmework |egislation, they
are the business of the Federation while the inplementing |egislation
and execution are Land business.”

205. On the basis of this provision, largely corresponding statutory

i mpl enenting regul ati ons have been passed by the federal as well as the Land
parliaments. Accordingly, the federal authorities and the authorities of
self-adm nistration to be regul ated by federal |aw have to supply information
about matters pertaining to their sphere of conpetence insofar as this does
not conflict with the legal obligation to maintain secrecy. |Information nust
be provided only inasnuch as the fulfilment of other adm nistrative functions
is not essentially inpeded. Information must not be supplied if requests for
such information are obviously m schievous. Anyone may request information
orally, by tel ephone, telegraph, in witing or by telex. Information nust be
provi ded wi t hout undue delay but not later than eight weeks after a request
for informati on has been received. |If this tine-limt cannot be observed for
speci fic reasons, the person requesting the information must at any rate be
notified accordingly. |If information is denied, a formal decision nust be

i ssued at the request of the person seeking the information in order to give
t hat person an opportunity to have the legal adnmissibility of the denial of

i nformation reviewed by the Admi nistrative or the Constitutional Courts.

206. Simlar laws apply to the authorities of the Lander and the conmuniti es.

207. The freedomto express and to receive opinions and information and ideas
Wi thout restrictions is not guaranteed. However, such restrictions must be
provi ded for by law, nust not be in conflict with an absol ute prohibition of
interference, nmust serve only very specific purposes and nust conply with the
principle of proportionality.

208. The freedom of communi cation may be restricted only by a formal and
sufficiently defined law. An absolute restriction on interfering with the
freedom of communication is the prohibition of censorship, in particular

pre-censorship, i.e. preventive censorship. Such preventive nmeasures are
i nadm ssible also if they serve an objective other than that of opinion
control. That is why the Constitutional Court, for instance, considered it

i nadm ssible to require films to be previewed in the interest of protecting
young people and to permt adnministrative officials to attend theatre
rehearsals. In addition, |legal provisions restricting the freedom of

comuni cation may only serve specific purposes, for instance the protection
of national security or the respect of the rights of others. A further
restriction on admissible interference is the principle of proportionality; a
measure serving a legitimte aimmnust al so observe the criteria of

appropri ateness and necessity. This presupposes a wei ghing of the val ues of
the free expression of an opinion and of opposing interests, i.e. a weighing
of constitutionally guaranteed interests the aimof which is the practica
concordance of conpeting values. Parlianment bears the ultimte responsibility
for bal ancing opposing interests in the spirit of the Constitution. |Its
resolutions are subject to a subsequent review by the Constitutional Court,
whi ch al so deals with the question of whether Parlianent has passed a
regul ati on that corresponds to the principle of proportionality.
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209. In accordance with these conditions, there are a nunber of restrictions
on the freedom of comruni cation that are considered legitimte. The basic
right to freedom of comunication, for instance, does not hinder the State
from preventing attacks on conmunal interests or socially destructive

behavi our, even if it appears in the formof statenents. 1In this sense, pena
provisions, for instance on treason, on the intimdation of State organs and
on the punishable incitenent to commit a crinme, protect the foundations of a
nati onal comunity. The prohibition of incitement and the disturbance of
religious exercise tries to ensure social and religious peace (cf. case of
Qto-Preminger-Institut v. Austria of 20 Septenber 1994, annex F). The

el ectoral protection | aw seeks to guarantee that denocratic el ectora

deci sions can be nade free fromany pressure or mani pulation. The prohibition
to advocate the purposes and goals of the National Socialist Party serves the
mai nt enance of the basic denocratic structure of the State

210. Restrictions on the freedom of comruni cations also result fromthe need
to respect the rights and reputation of others. The already nentioned

of fences of “slander and assault” and “defamation”, as well as the guarantee
of the protection of personality in the mass nedia | aw, serve this purpose.
Anot her restriction on the freedom of opinion for the protection of the rights
of others is the copyright that protects the material and intellectua
interests of authors; a balance between the interest of the general public in
receiving information and other, for instance cultural interests is ensured by
the right to the free use of works.

211. A particular problemarises fromthe relationship of the freedom of
comuni cation and the protection of personality because of the fact that a
conflict between them presents two opposing legal interests which are of equa
val ue, neither of which may cl aimabsolute priority over the other. Striking
a bal ance between the legitimte claimof an individual for protection of his
honour and privacy and the legitimate interest in receiving informtion gives
rise to compl ex problens.

212. The right to the protection of one's reputation is derived fromthe
principle that as part of the basic right to freedom of communi cati on only

fal se accusati ons danagi ng the reputation of another can entail a |ega
liability while the dissenm nation of facts is a freedom guaranteed by basic

| aw and which may be restricted only in particular circunstances. The view
has gai ned acceptance that there nmust be a strict distinction between
statements of fact and val ue judgenments and that val ue judgenents as
expressions of subjective opinion are always protected fromreview by a public
authority. O great inportance for this devel opnment was the decision of the
European Court of Human Rights in the Lingens case.

213. The protection of the privacy of an individual was the reason for
according particular significance to the protection of the strictly persona
sphere of life in the Mass Media Act, as already observed under article 14.
From t he vi ewpoint of restricting the freedom of expression, the protection of
the private sphere of |life is a particularly sensitive issue because an
effective protection of privacy also leads to a restriction of objective and
truthful reporting. |If one takes the opinion that the legitimte public
interest in information may not be disproportionately curtailed for the sake
of protecting a person's privacy, the authorities applying the |aw are
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confronted with the huge problem of having to weigh the different interests.
Such weighing is particularly difficult in cases of crine reports where the
right to be presuned innocent is at stake, on the one hand, and the right of
the public to be objectively informed about crines and their solutions, on the
ot her.

214. Difficulties also arise when assessing the degree to which the secrecy
requi rement applying to public officials interferes with the freedom of
expression. In its judgenent of 14 Decenber 1994, the Constitutional Court
hel d that the possibility to express objective criticismin an appropriate
manner is an indispensable right resulting fromthe freedom of expression to
be exercised by everyone and nmust therefore also be available to a public
official vis-a-vis the authority to which he belongs. Such criticismentails
di sciplinary responsibility in all cases where it exceeds the limt inmposed by
the obligation to maintain secrecy as it is liable to reduce the confidence of
the public in the objective exercise of the official's duties. This shows
that the Constitutional Court seens to consider official secrecy to amount to
a general restriction on the freedom of expression of public officials.

215. A simlar situation can be found in respect of the |iberal professions
where the requirenent to maintain secrecy - e.g. the patient-doctor privilege
or the client-lawer privilege - also restricts the freedom of expression

216. Another aspect playing a role in the liberal professions is the
jurisdiction of professional tribunals which serves to maintain the honour and
reputation of the respective professions. This gave rise to codes of ethics
that may al so affect the freedom of opinion and information of their menbers.
First and forenost, these codes contain restrictions on conmercial advertising
and the obligation to exercise particular restraint in the expression of
opinions in connection with critical or insulting statenents about persons of
the sane profession, about professional representatives or - in the case of
the | egal profession - about judges and public authorities. In this context,
a particular feature is the fact that nmenbers of the |iberal professions are
subj ected to obligations that exceed those inposed on citizens under genera

| egi slation. The devel opnent of the case | aw of the Constitutional Court
points in the direction of increasing enphasis on the freedom of expression
The far-reachi ng ban on advertising applying to several professions, for
exanpl e veterinarians, has been ruled unconstitutional; the Constitutiona
Court held that the ban prevented the client fromgetting useful and objective
i nformati on. The Court found no facts that, by their purpose, would permt an
interference with the freedom of expression and would constitute a reason for
mai ntai ning a general prohibition on advertising by veterinarians.

217. An even stricter opinion is held by the Constitutional Court when it
comes to offending statenents. Although it is clear in principle that - as
the Constitutional Court has repeatedly found - “in view of the particular
significance and function of the freedom of expression in a denocratic
society ... the necessity of a - punishable - restriction of the freedom of
expression nust be beyond doubt in the individual case ...”, which neans that
nobody - neither the professional organizations nor their nenbers - is above
criticism However, the Court demands fromthe nmenbers of the |iberal

prof essions nore objectivity in their statements than from ot her persons.
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Thi s requirenent has been criticized on the grounds that everything necessary
for protecting the honour of others in a denocratic society is already
regul ated under the generally applicable provisions of civil and penal |aw

218. As far as the freedom of radi o broadcasting is concerned, the follow ng
needs to be pointed out. In 1974, a special federal |aw was passed creating a
nonopoly for the Austrian radi o broadcasting system However, a decisive
event in this context was the judgenent of the European Court of Human Ri ghts
of 24 Novenber 1993, in the Informationsverein Lentia v. Austria case. The
judgenent is summarized in annex G As a result of this judgenent, the

Regi onal Radi o Broadcasting Act was passed in 1993 enabling private programres
to be broadcast. A “privatization” of television is currently under way.

Article 20
219. In this respect, there is no need to add anything to the reports
submtted so far.

Article 21

220. The right to peaceful assenbly is guaranteed under the Federa
Constitution. The details of this right are governed by the Assenbly Act.

221. According to the consistent case | aw of the Constitutional Court, an
assenbly neans the gathering of several persons that has been organized with
the intention to bring about a joint activity by those present (debate,

di scussion, manifestation). An assenbly is thus the comi ng together of people
(including in the streets) for the common purpose of discussing opinions or of
comuni cating opinions to others. An assenbly is not a nmerely incidenta
gathering of people. The Constitutional Court judges whether or not a
gathering is an assenbly by “the purpose and the elenments of its outward
appearance (including the arrangenents, length and the nunber of people taking
part in the event)”. To clarify this question, it is necessary to perceive
what is going to happen and not whether the organizer has formally reported
the intended gathering as an assenbly to the authority.

222. The freedomto arrange an assenbly is an integral part of the freedom of
assenbly, just as the choice of its place, tine and purpose.

223. In the comments on the basic right to peaceful assenbly, the Assenbly
Act lays down the terns and conditions on which this right may be exerci sed.
The foll owing types of assenblies are excluded fromthe provisions of the
Assenbly Act but not fromthe right to peaceful assenbly and its
constitutional safeguards

(a) Assenblies that are limted to invited guests, irrespective of the
fact whether they take place in the open air or in roons, are exenpted from
the reporting requirenent;

(b) Public entertai nments, weddi ng processions, folklore festivities
or processions, funerals, processions, pilgrimges or other types of
gat herings or processions for the exercise of a legally permtted religion, if
taking place in a traditional way, are not subject to the Assenbly Act;
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(c) Assenblies of voters for neeting with el ected nenbers of
Parliament, if held during election tinmes and not in the open air, are not
subject to the Assenbly Act.

224. The organi zer of an assenbly may be any physical or |legal person that is
capable to act. Also, several persons may act jointly as organizers.

Non- nati onal s are not allowed to organi ze assenblies if they serve as a forum
for discussing public affairs. Anyone who wants to organize a publicly
accessi ble assenbly nust notify the district adm nistrative authority or the
federal police authority in witing not |later than 24 hours in advance by
stating the purpose, place and tine of the event. If the assenbly is to be
held in a place open to public traffic (like a street), another notification
must be sent to the road police authority three days in advance.

225. Even before an assenbly is held, the authority may prohibit it on

three grounds. First, assenblies that are in contravention of the purpose of
penal | aws nust be prohibited by the authority. According to the case |aw of
the Constitutional Court, however, this does not apply w thout restriction

Rat her, the Constitutional Court held in this respect: “The authority is
authorized to do so only in cases where this is necessary for one of the
reasons mentioned in article 11, paragraph 2, of the European Convention on
Human Rights. [If the authority considers prohibiting an assenbly, it must
weigh the interests of the organizer in holding the assenbly in the planned
way with the public interests specified in article 11, paragraph 2, of the

Eur opean Convention on Human Rights in prohibiting the assenbly; thus, it has
to consider whether or not the inpedinments resulting fromthe assenbly (e.g.
closing the street to traffic) are acceptable for the public in the interest
of the freedom of assenbly. The authority has to take its decision on the
basis of concrete and objective facts.” |In this case, the Constitutiona

Court did not find the prohibition of a planned bl ockade of the Brenner

not orway for several hours to anpbunt to a violation of the right to freedom of
assenbly. “The interests in the prevention of disorder and the protection of
the rights and freedons of others guaranteed under article 11, paragraph 2, of
t he European Convention on Human Rights nmade it necessary in the nmentioned

ci rcunstances to prohibit the planned assenbly; the unavoi dable, far-reaching,
I ong and extreme di sturbance of road traffic to be feared gave rise to
expectations of such severe inpedinents and safety risks for a | arge nunmber of
uni nvol ved persons that even by taking the aim- which was in the public
interest - of the planned assenbly into account, the required wei ghing of
interests had to result in the prohibition of the assenbly.” Certain nodes of
conduct that satisfy the criteria of an offence as such need to be tolerated
in view of the basic right to freedom of assenmbly, unless the interests of the
general public prevail over the interest of the freedom of assenbly.

226. Second, an assenbly presenting a danger to public safety or the public
weal nust be prohibited. At first glance, these reasons for prohibiting an
assenbly seemto give the authorities a great deal of |eeway. The case |aw of
the Constitutional Court, however, has reduced this | eeway considerably by
requiring that an assenbly may be prohibited only if objectively identifiable
conditions exist which are sufficient to justify the assunption of danger. An
assunption or fear alone that conditions mght arise which would pose a danger
for public safety and the public weal w thout any identifiable facts are not
sufficient to prohibit an assenbly; above all, assenblies held in streets and
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the resulting obstruction of traffic are an issue on which the admssibility
of prohibiting an assenbly can be judged only on a case-by-case basis. It is
obvi ous that the blocking of a street where, owing to local conditions, a
detour is difficult nust be assessed differently fromthe bl ocking of a road
that can easily be detoured. For instance, the Constitutional Court cane to
the conclusion that the prohibition of a denpnstration which was to be

organi zed in the already congested inner city on a day when a weekly narket
was held and which would thus lead to even nore traffic was inadni ssible
because the conpetent authority woul d neverthel ess have been able to reduce
the relatively short period of traffic obstruction caused by the assenbly to
an acceptabl e mnimum by taking appropriate neasures. On the other hand, the
Constitutional Court held adm ssible the prohibition of assenblies which were
ai med at spreading National Socialist ideas because of the illegality of such
activities and their threat to the security of the State, and considered them
a danger to the public weal.

227. A particular problemarises where counter-denonstrati ons are announced.
In one case where a publicly accessible assenbly organi zed by a society was
prohi bi ted because of threats to hold a protest counter-denmonstration, the
Constitutional Court found a violation of the right to freedom of assenbly and
substantiated its decision as follows: “It is not up to third persons or

ot her organizations to interfere with the basic right to freedom of assenbly
of a society they do not like but which is |egal by carrying out protest
activities of any kind, not even if the protests could have led to

di sturbances. For if protests alone are enough to nmake a prohibition seem
necessary al though no concrete reasons exist for such prohibition, this would
nmean the end of the constitutionally ensured right to assenbly and possibly
al so of other fundamental rights and freedonms. Concrete facts and evi dence
cannot be replaced by protests. Mich | ess reason to prohibit an assenbly are
the threats voiced in such protest.”

228. If an assenbly is organized in violation of the provisions of the
Assenbly Act, it nust be prohibited. This applies to all cases where the
authority has not been notified or has been notified too |ate or where the
partici pants have been encouraged, for instance, to carry arnms. An assenbly
nmust be dissolved if the provisions of the Assenbly Act are violated or if
unl awful activities are carried out in the course of the assenbly or if it
beconmes a threat to public order. |If an assenbly has been dissol ved, the
participants are obligated to | eave the assenbly site and to disperse.

229. In this connection, reference has to be nade to the case-law of the
Constitutional Court where it is enphasized that one of the key el enments of
the right to assenbly is the right that an assenbly not be di ssol ved agai nst
the will of its organizers; sufficient reasons nust therefore exist for the
authority to dissolve an assenbly. The Constitutional Court takes the opinion
that, for instance, the nere fact of disregarding the notification requirenent
al one nmust not result in the dissolution of an assenbly, and refers to
article 11, paragraph 2, of the European Convention on Human Rights in this
context. The conditions that have to exist - in addition to a violation of
the notification requirenent - in order to justify the dissolution of an
assenbly nust be such that one of the protected interests nmentioned in
article 11, paragraph 2, of the European Convention on Human Ri ghts woul d be
endangered wi thout such neasure.
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230. It is accepted that the right to freedom of assenbly also includes the
positive obligation of the State to protect assenmblies. This not only applies
to publicly accessible assenblies but also to assenblies participation in
which is limted to invited guests. Although the duty of the State to protect
assenbl i es has been undi sputed so far, the judgenment of the European Court of
Human Rights in the case of Plattform“Arzte fiir das Leben” v. Austria

(annex H) is of great inportance. Since that judgenent was passed, it is
absol utely undi sputed that denpnstrations are entitled to be protected by the
State from counter-denonstrations so as to ensure the effective exercise of
the right to denonstrate. It is incumbent upon the State to take reasonable
and appropriate neasures to guarantee the peaceful conduct of authorized
denonstrati ons.

231. As far as the neans for the protection of assenblies are concerned, the
State does have a wi de scope of discretion; however, the neans enpl oyed have
to be appropriate. According to the case-law of the Constitutional Court,
this means that public organs are not only authorized but are al so obligated
to take the appropriate neasures for the protection of authorized assenblies
and to guarantee such assenblies in this way. Austrian |aw contains various
provi sions for protection of assenblies by the |aw enforcenment bodies. Under
sections 284 and 285 of the Penal Code, for instance, the prevention

di sturbance or break-up of an assenbly are punishable. The Assenbly Act
itself and the Public Safety Act contain provisions enabling the protection of
denonstrations. The Constitutional Court has found that there are | ega
provi si ons enabling police interventions and ensuring the protection of
assenblies. As regards police interventions, however, the Constitutiona
Court decided in its judgenent of 12 Cctober 1990 (ref. No. 12 501) as
follows: “This is perm ssible, however, only within certain limts which are
first determned by the fact that the measures to acconplish the objective of
guar anteei ng that an assenbly nay be hel d undi sturbed have to be appropriate
and adequate and must not go beyond this objective. Mreover, the police
nmeasures to be taken under this protection requirenent by the authorities must
be in practical conpliance with the basic rights (e.g. freedom of expression
or the right to property) the neasures interfere with; the neasures nust be
such as to constitute a minimuminterference with other basic rights. Thus,
an assenbly nust be protected by nmeasures which, objectively speaking, strike
an appropriate bal ance between the often divergent interests which are to be
protected. Such interests are in the first place those of the organizer, and
the participants close to him the interests of groups which want to
acconplish in or through the assenbly objectives other than those desired by
the organi zer, and the interests of the public, i.e. to be |least affected by
the assenbly. Furthernore, account nust be taken of the possible range of
nmeasures available to the authority in each case and which it can be expected
to take. It results fromthe principle of proportionality to be observed that
what matters in each case is, on the one hand, the particular type of the
assenbly or event to be protected and the type of the disturbance to be
expected or already taking place, on the other; these two aspects nust be

wei ghed agai nst each other. In the course of political discussions, for
i nstance, expressions of opinion that are contrary to the views of the
organi zer will have to be judged as far as their contents and the way in which

they are made are concerned conpletely differently fromstatements made in the
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course of a cerenobny or procession of a purely religious character which are
al ways afforded the protection of articles 14 and 15 of the Basic Law and
article 9 of the European Convention on Human Ri ghts.”

Articles 22 to 24

232. In this respect, there is no need to add anything to the reports
submitted so far.

Article 25

233. Austria is a representative parlianentary denocracy. There are no
detailed regulations or restrictions that would preclude persons from
participating in public life. Article 7, paragraph 2, of the Federa
Constitution rather provides as follows:

“Public enpl oyees, including nenbers of the Federal Arned Forces, are
guaranteed the unrestricted exercise of their political rights.”

The rel evant text of the Federal Constitution pertaining to suffrage is
provi ded in annex |

234. Federal legislation is a matter of the National Assenbly and the Federa
Council. The Land | aws are passed by the Land parlianents. Their nenbers are
el ected in accordance with the principle of proportional representation on the
basis of equal, direct, secret and personal suffrage for all nen and wonen of
a Land who have the right to vote under the electoral regulations of the Land.
The detailed provisions are contained in the electoral regulations of the
Lander. The legislative period of the National Assenbly is four years. In
the case of the Land parlianents, this period is, as a rule, five years.

235. The election of the nenbers of the National Assenbly is governed by the
regul ati ons on general elections. According to these regulations, the
Nat i onal Assenbly is nade up of 183 nenbers. Wen general elections are held,
the federal territory is divided into 9 electoral districts which are
identical with the 9 Lander and - within the Lander - into 43 regiona

el ectoral districts.

236. The right to vote is granted to all men and wonen who are Austrian
citizens and have conpleted their eighteenth year of life before 1 January of
the el ection year and are not excluded fromthe right to vote.

237. Soneone is excluded fromthe right to vote if he has been sentenced with
final effect by a donestic court to inprisonnment of one or nore years for
having comrmitted one or several offences deliberately. Such exclusion expires
after six nonths. The time linit starts as soon as the sentence is served and
any preventive neasures connected with the inprisonnent have been carried out
or dropped; if the sentence has been served only because pretrial detention
was counted toward the sentence, the tine limt starts as soon as the

judgenent enters into effect. |If there are no | egal consequences under other
provisions or if |egal consequences have ceased to exist or if the convict has
been exempted fromall |egal consequences or fromthe exclusion requirenent,

he has the right to vote. Also, there is no exclusion fromthe right to vote
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where the court has granted a conditional pardon. |If such a conditiona
pardon is revoked, exclusion fromthe right to vote becones effective on the
day such decision enters into force.

238. The nanes of the voters are entered in electoral registers which are
open to inspection by everyone prior to the election. At such tine,

obj ections may be raised, which neans that one can request to be entered in or
struck fromthe register.

239. The right to vote nust be exercised personally; the blind, heavily

vi sion-inpaired and decrepit nay have a person of their choice to guide them
and help themin the poll. Apart fromsuch cases, only one person nay enter
the polling booth. To facilitate the exercise of the right to vote by
patients in public or private sanitariuns or nursing hones, the |oca

el ectoral board may set up one or several special electoral areas in such
institutions. The sane applies to prisons.

240. Three distribution procedures nust be carried out, one each for the

regi onal and Land el ectoral districts and another for the entire federa
territory. In the first distribution procedure, each party gets a nunber of
seats equivalent to the electoral quotient contained in the sumtotal of the
votes cast for the party in the regional electoral district (Hare's
procedure). In the second distribution procedure, each party - provided that
it has won at | east one seat in at |east one regional electoral district or at
| east 4 per cent of the valid votes in the federal territory - gets as nany
seats as the electoral quotient contained in the sumof the votes cast for
that party in the Land electoral district but mnus the seats allocated to it
in the first distribution procedure. |In the third distribution procedure,
conprising the entire federal territory, all 183 seats are allocated in
accordance with the Hondt system if the overall number of seats due to a
party as determ ned under the system exceeds the number of seats allocated to
that party in the first and second distribution procedures, the party gets the
difference in seats in addition; if the overall number of seats determ ned for
a party is less than the nunmber of seats allocated to it in the first and
second distribution procedures, it gets no further seats.

241. Public positions and the public service are accessible to all Austrian
citizens on an equal basis. The detailed provisions on the public service are
contained in the Public Service (Enploynent) Regul ati ons of 1979.

242. At first, enploynment is provisional. As a rule, this provisiona

enpl oynment |asts six years. During this time, basic training nust be

conpl eted and a service exam nation nust be taken. After that, the enpl oyee
may be given tenure.

243. Article 2 of the Basic Law provides: “All nationals are equal before
the law'. |In addition, article 7, paragraph 1, of the Federal Constitution
provi des that privil eges based upon birth, sex, status, class or religion are
excluded. Articles 66 and 67 of the Treaty of Saint-Germain stipulate that
all Austrian nationals are equal before the | aw and enjoy the same civil and
political rights and guarantees w thout distinction as to race, |anguage or
religion.
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244, In 1973, a special federal constitutional |aw was passed concerning the
prohibition of racial discrimnation. It was adopted to inplenment the

provi sions of the International Convention on the Elimnation of Al Fornms of
Raci al Discrimnation. This constitutional |aw bans racial discrimnnation and
makes it incunbent on the legislative and executive branches to refrain from
any distinctions on the sole ground of race, skin colour, descent or nationa
or ethnic origin. However, Austrian nationals may be granted special rights
and may be put under special obligations. Al non-Austrians, however, must be
treated equally. Mreover, Austria has ratified the Convention on the
Elimination of AlIl Forns of Discrimnmnation against Wmen.

245. It needs to be enphasized that the principle of equality is binding upon
t he executive and | egislative powers and that, in principle, it grants a right
in personamonly to Austrian citizens and Austrian |egal persons.

246. As far as the degree is concerned to which the | awraker is bound by the
principle of equality, the Constitutional Court has devel oped the tendency in
its case-law that a differentiation is justified objectively only if it is
done according to objective criteria on the basis of objective facts. The
sanme facts must have the sane | egal consequences. Different provisions that
are not based on different actual facts are in contradiction with the equality
principle. A change in the actual situation may turn an existing provision
into an equality conflict. The Constitutional Court requires general laws to
be reviewable as to their objectivity; otherw se, they would violate the

equal ity principle.

247. In addition to the |egislative branch, the executive branch is bound by
the equality principle as well. This nmeans first of all that all applicable
| aws nust be applied to all citizens in the sane way. An admnistrative
decision violates the equality requirenment if it is based on a | aw
contravening equality, if the authority has wongly assumed that a | aw
contravenes equality or if the authority acts arbitrarily.
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