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2017 rona (B BHJE JOKyMEHTa HE
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Tema coobwenus: BbIcblTKA B CoequueHHoe KopoeBcTBo
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Ipoyedypuvie 6onpocwL: Ratione personae, ratione materiae,
CTaTyC KXCPTBbI, OTCYTCTBUC
000CHOBaHHS

BOnpOCbl cywecmea. CBO60,I[a NIEPECABUIKCHUSA HpOI/ISBOJ‘IBHHﬁ

apecT; 3a/iepXKaHue; IPaBo rojoca; npaBo
Ha BbE3]l B COOCTBEHHYIO CTpaHy
CIIpaBeIJIMBOE CyaeOHOe
pa30upaTesIbCTBO; CEMEITHAS KHU3HD, PUCK
JBaXK/1bl [IOHECTU YIOJIOBHYIO
OTBETCTBEHHOCTH 3 O[HO M TO XK€

* Tpunsatel KOMUTETOM Ha €ro cTo TpUAUATh IATOU ceccuu (27 mions — 27 urons 2022 roxa).
** B paccMOTPEHHH HACTOSIIETO COOOIIEHNs PUHSIA YYacTHE Cleayronue uwieHsl Komurera: Tanus
Mapus A6mo Pouons, Bada Ampad Moxappam baccum, S ben Anryp, Apud bankan, Maxmky6
p-Xaiioa, Oypys Croutn, Kapnoc 'omec Maptunec, Mapcust B. k. Kpan, lankan Jlaku
Myxymy3a, @otunu [lazapasuc, Opnan Kecana Kabpepa, Bacunbka Cannus, XKose Manyan CaHTy1u
anm, Yxarrpox Cox, KoGoits Yammka Knaua, Dnen Turpymka, Mmapy Tomapot Hbrasy u
I'entnan 3r00epu.
TexcTbl coBMecTHOrO MHeHUsI (HecornacHoro) wieHoB Komutera Apucda bankana, lankana Jlaku
Myxymy3sl, Opaana Kecansr Kabpeps! n J)Koze Manyana Canrtynra [Tanma 1 HHIUBHYaIbHOTO
MHeHus (HecormacHoro) Apuda bankana (HecorIacHOT0) MPUIIAralTCs K HACTOSIIIM
CooOpaxeHusM. [IpHuiIoKeHuUsI pacipoOCTPAHSIOTCS TOJIBKO Ha TOM SI3bIKE, HA KOTOPOM OHH ObLIH
TIPE/ICTABIICHEL.
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MPECTYIUICHUEC, BBICBIJIIKA KaK

rpaxIaHHHA
Cmamou I[lakxma: 9(m.1),12 (n. 1), 12 (u. 4), 14, 14 (u. 7),
15 (m. 1), 24 (. 1) u 25 (. b))
Cmamvu DaxyrsmamueHozo 2u3l
npomokona

1.1  Asropom coobmenus ot 13 urons 2016 roxa seisercs ['pam Keiizep, poausmuiics B
1960 romy B IlloTmannum, Coemmunennoe KopomeBctBo BemukoOpuranmm n CeBepHOM
Upnanguu. B Bo3pacte 5 et oH BMecTe co cBOEH ceMbel nepeexan B ABCTpajuio. ABTOp
3asBIIACT, YTO, AaHHYJIHPOBAB €TO BH3Yy, apeCTOBAB €ro, MOMECTUB €r0 B NPHUEMHHK JUIA
HMMHUTpaHTOB W BhIciaB ero B CoenmHenHoe KopomeBcTBo, ABcTpammst (TocyoapcTBO-
YYaCcTHHK) HapyIIWiIa ero mpasa mo craTesM 9 (m. 1), 12 (m. 1), 12 (m. 4), 14, 15 (. 1), 24
(. 1) m 25 (1. b)). ABTOp COOOIICHNS TIPEACTABICH aIBOKATOM.

1.2 Ero xano6a Obna 3apeructpupoBana 24 mas 2017 rona. Komurer, neiictBys dyepes
cBoero CrienuaiabHOTO JOKJIAIYMKA 110 HOBBIM COOOIIEHHSIM U BPEMEHHBIM MepaM, IPHHSLII
pelLleHHe He yIOBJIETBOPSTH MPOCHOY aBTOpa COOOLIEHHS O MPUHATHH BPEMEHHBIX Mep.
10 nexabps 2017 roga aBrop ObuI BhiciiaH u3 ABctpanuu B CoeanHenHoe KoposeBcTBo.

DaKThl B U3J10KEHUH aBTOpa

2.1  Amrop pomwics B CoenmnenHom KoponesctBe 1 aBrycra 1960 roma B cembe
poautenei u3 umcna rpaxkaaH CoenumHeHHOro KoposeBcTBa, HM OJWH M3 KOTOPBIX HE
SIBISUICST TpaskAaHMHOM ABcTpannu. Ero cempst smMurpmpoBana B ABCTpalMIO 5 OKTSIOpA
1965 roga. ABTOopy HeMeIJIeHHO ObIIa BBIAAHA IOCTOSIHHAS BH3a HA JKUTEIBCTBO, U OH
mpokuBaji B ABctpanuu 110 BeICEUIKH B CoenmaenHOe KoponeBcTBo B nexadpe 2017 roxa.
OH yTBepXKIaeT, 4YTO HMEeT JABOWHOE TpaxkaaHcTBO ABcrpannn/CoeaUHEHHOTO
KoponescTBa, HOCKOIBKY OH cTan TpakgaHuHOM AscTpanuu B 1981 romy B xoze
[[EPEeMOHHH, Ha KOTOPOW OH MPUHEC MPUCATY Ha BepHOCTH'. Kpome Toro, B rocymapcrae-
yYacTHHKE OH NPUHMMAJ y4yacTHe B TOJIOCOBAaHMM M BBIJIBUTAI CBOKO KaHIWAATYpy Ha
BbIOOpax. OH He 0TKa3ajcs OT cBoero rpaxkaancTea Coequnennoro Koponesctaa.

2.2 11 nosi6pss 2011 roma BepxoBHblii cyn TacmManumu npusHaim aBTOpa COOOIIEHHUS
BUHOBHBIM B CEKCYaJIbHBIX OTHOIICHHUSX C JIMIIOM, HE JOCTUTIIUM 17-JeTHETO Bo3pacrta.
OH OBLT MPHUTOBOPEH K YETBIPEM TOAaM JHWIICHUsS cBoOombl u 7 Mas 2014 roma Obun
0CBOOOIK/IEH II0J] YECTHOE CJIOBO.

2.3 27 okra0ps 2014 roma MHHHCTp TO JellaM HMMUTpAIMK TPHHSIT pEHICHHE
aHHYJMPOBATh IEPEXOJHYI0 (IIOCTOSIHHYIO) BH3Y aBTOpPa B COOTBETCTBHM C ITyHKTOM 2
crareu 501 3akona o murparuu (1958 roma)?, MOCKONBKY OBLIO YCTAHOBJIEHO, YTO OH HE
COOTBETCTBYET  «KpuUTepHuio  jgobpomopsimounoctu»®. 29  oktsiops 2014 roja
MMMHUTPALMOHHbIE BJIACTH NPOMH(POPMHUPOBAIN aBTOpa 0 ToM, 4To 31 okTs10ps 2014 roxa x
9 "acam yTpa OH JOJDKEH SBUTHCSI B UIMMUTPAIMOHHYIO CIIyk0y. EMy Taxoke coobupny, uro,
€CIIM OH HE SIBUTCA B YCTAHOBJIEHHBIN CPOK, BJIACTH 0OPaTATCS 3a MOMOIIBIO K MOJHIINH,
4TOOBI pa3bICKaTh U 331€PKaTh €ro.

24 30 okrsa6ps 2014 roga aBTOp MoAa CPOUHOE 3asBIICHHE eX parte (0e3 yBeJOMIICHUS)
00 u3maHuM CyneOHOro 3alpeTUTENIHHOrO MpUKa3a, YTOObl HE MO3BOJUTH I'OCYAAPCTBY-

-

Huxkaxoit nononauTensHOi nHGopMaimu 00 3Toil iepeMOHUHN MPEACTABICHO He ObLIO.
CornacHo myHKTY 2 cratsi 501 3akoHa 0 MUrpanuu: «2) MUHUCTP MOKET aHHYJIHPOBATh BU3Y,
KOTOpas OblIa BEIJaHA JINILY, €CIIH:

a) MHHICTP 000CHOBAHHO ITOJJ03PEBAET, YTO KOHKPETHOE JIUIIO HE COOTBETCTBYET KPUTEPHIO
JOOPOTIOPSITIOYHOCTH; U

b) MPHHCTpP HE CUUTAET, YTO KOHKPETHOE JIMI[O0 COOTBETCTBYET KPUTEPUIO JOOPOTIOPSIOTHOCTI.
CornacHo noAnyHKTy 6 a) ctate 501 3akoHa o Murpanuu: «6) J{ns nenei faHHOM CTaThy JULIO HE
COOTBETCTBYET KPHTEPHIO TOOPONOPSTOIHOCTH, €CITH:

a) 9TO JIULIO UMEET CYIIECTBEHHYIO CYAUMOCTbH (B COOTBETCTBHH C ONpPEAe/ICHUEM, BKIIOUCHHBIM B
MYHKT 7))».

CornacHo oayHKTy 7 ¢) ctaten 501 «7): « s memnei npruMeHeHHs! KpUTepHst J0OpOIOpSIJ0IHOCTH
JIAI0 MIMEET CYIIECTBEHHYIO CyIUMOCTb, ECIIH:

) UIIO OBUIO IPHTOBOPEHO K TIOPEMHOMY 3aKIIIOUCHHUIO Ha CPOK 12 MecsimieB uim Gomee».
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YYaCTHHKY HOMECTHTh €Tr0 B NPUEMHHUK AT MMMHIPAHTOB HA BPEMS OMNPEIEICHHS €To
craryca rpaxaannHa. denepaibHbI aIMUHUCTPATUBHBIA CYJ YAOBJICTBOPWII 3asiBICHHE
aBTOpa 00 M3JaHUM CyneOHOTO 3ampeTUTENbHOro mpukasa’, CoriacHo 3TOMY DEIICHHIO,
OBUIO COYTEHO, YTO, TIOCKOJIBKY aBTOP Ha TO BpeMst j0 Hos0pst 2015 ronma Haxommics B
cTaryce JInIa, 0CBOOOXKIESHHOTO IOl YECTHOE CJIOBO B paMKaX CBOErO IEepPBOHAYAJIBHOTO
MIPUTOBOPA, JII000C HEBBIMOJIHEHNE YCIOBHH, KAaCAIOUIMXCS €ro SIBKH JJIs PErHCTpaluy B
opraH npo0aiuu, MpUBeIeT K €ro apecTy M TIOpeMHOMY 3akitodeHuto. [lo aToil npuuune
OBUTO TIPUHSATO pEIICHHE, COTIACHO KOTOPOMY, XOTS PHCK ToOera OBUTO HEBO3MOXKHO
MIOJTHOCTBIO MCKITIOYHTH, OH SIBJISUICS HE3HAYUTEIBHBIM M HEJOCTATOYHBIM JUII M3MECHEHHS
CJIOKHMBILIETOCS B TOJIb3Y CTATyC-KBO OajaHCa HHTEPECOB, IIPH KOTOPOM aBTOP Ha TO BpeMs
He HaxoawJIcs B 3aKimroueHrn. OTHaKo B cBOeM pemeHuH, mpuasToM 31 okTsa0ps 2014 roxa,
@enepanbHBI aAMUHUCTPATUBHBIA CyJ BBIAAT TOCYJapCTBY-yYacTHHKY pPa3pelIeHHE Ha
IoJlady AareUBIIH C [eJIbI0 OTMEHBI 3TOro cyaeOHoro 3ampeta. 12 HosOps 2014 roma
MUHHUCTP T10/1aJ1 3as1BJI€HUE 00 OTMEHe Cy1eOHOTO0 3apeTUTEIBHOTO PUKa3a Ha 3a/iepKaHue
aBropa. 21 Hos10ps 2014 rozaa 3asBiIeHNUe MHHUCTPA 00 OTMEHE CyIeOHOTO 3aIIPETHTEILHOTO
npuKasa 6bUT0 YA0BIeTBOpeHO DeepaibHbIM aAMHHUCTPATHBHBIM CYI0OM®.

25 B cBowo ouepenp 13 HosOps 2014 roma, aBTOp Takke MOJANl 3asABJICHUC B
denepanbHbId aJIMUHUCTPATUBHBIN Cy/, B KOTOPOM OH IPOCHJ O CylneOHOM mepecMoTpe
peLIeHUs] MHHUCTpa 00 aHHYJIMPOBaHWHM €ro IIOCTOSHHOM BU3bI Ha JKHUTEIbCTBO Ha
OCHOBaHMH, KaK OH YTBEpIKAaJ, MOIy4YeHHs rpaxaancTsa B 1981 roxy u B cuiy 3Toro ero
HECOOTBETCTBHUS ONPECIICHUI0 MHOCTPAHIA, B OTHOIIEHWH KOTOPOTO NMPHUMEHHMO IIPaBO
AQHHYJMPOBAaHUS BU3bI corylacHO MyHKTY 2 crateu 501 3akona o murpauuu. Ha tom ke
OCHOBaHHMH OH OCIOPWJI CBOE 3a/iepKaHHe. B cBoeM 3asBIEHMM OH YTBEp)KIal, YTO Ha
MOMEHT Bbe3/1a B ABCTPAJINIO OH HE SIBIISUICSI HHOCTPAHIIEM, ITOCKOJIBKY SIBIISIICS MO IaHHBIM
CoenunenHoro KoposneBcTBa u, ciieoBareibHo, «unoM CoapyxectBay. OH Takke 3asBUI,
YTO C MOMEHTa CBOET0 MPUOBITHS B FOCYJapCTBO-YUYaCTHUK U B CHIIy CBOETO IpaBa rojuoca
(oH TarKe BBIIBUTAN CBOIO KaHIWAATYpy Ha BBIOOpax) B COOTBETCTBUHU CO cTaThed 41
Koncturynuun ABCTpaanu® OH cTall OJHUM U3 MOJB3YIOIIHUXCs 3amuToi um CoapysKecTBa.

26 23 Hos0ps 2014 roma yeTBepO COTPYIHHMKOB MOJHMLUUHK NPUOBLIM HO MECTY
KHUTEIbCTBA aBTOpa. He mosyduB oTBeTa Ha CTYyK B JIBEpb, OHM Pa3OMJIM OKHO U CHIIOW
MPOHUKIN B oM. OOBICKaB XHJMIIE U OOHAPYXHB, YTO aBTOP OTCYTCTBYET, COTPYIHHUKH
TIOJIMIINH PACcCIIPOCHIIN HIECTHIIETHETO ChIHA aBTOPA O MECTOHAXO0K/ICHHUH ero oTna. B nrore
COTPYIHUKH TIOJIMINS 0OHApyXHJjIa aBTopa B €ro aBTOMOOMIIE BMECTE C IPYTMMH JEThbMH,
TI0CJIE YETO COTPYXHUKH OCTAaHOBWIIM aBTOMOOWIIb, IPUHY ANTEIHHO BHIBEIIM aBTOpPa U3 HETO,
TIPOM3BEINHN €TI0 APECT U 3aJIep KaHue W TIOMECTHIIN B MEIBOYPHCKHH IIEHTP COJEP KAHMS T10/1
cTpaxeid MapuOUpHOHT.

2.7 13 anpenst 2015 roma aBTOp BHEC M3MEHEHHS MaTepUaIbHO-IIPABOBOIO XapakTepa B
CBOIO aNleJUIALNI0 Ha aHHYJIMPOBaHUE BU3bl. B M3MEeHEHHOH anesuisiiuy, B KOTOpOi NOMUMO
MTOBTOPEHHS] OCHOBAHHM, U3JI0)KEHHBIX B €r0 IIEPBOHAYAIFHOM aIeIUIALIHOHHOM 3asBJICHUH,
ocrapuBajachk 3aKOHHOCTh €ro 3aaepkaHus. OH Take MPOCHI NPUMEHUTh K HeMy
mporenypy xabeac KOpPIyC, OOS3BIBAIOIIYI0 OCBOOOJUTH €ro M3 MpPHUEMHHKA I
HMMUTPaHTOB. 8 nekadps 2015 roma aBTop moan 3asBieHHE 10 CYyJeOHOTO PacCMOTPEHUS,
B KOTOPOM TIPOCHJI BBIHECTH ITIOCTAHOBJICHHE O €ro OCBOOOXKICHHH W3 IMPHEMHHKA IJIS
uMMHTpaHToB. 18 nexadpst 2015 roma nocranoBieHueM degeparbHOr0 aAMIHUCTPATHBHOTO
cyna 3asBICHHE JO CyJIeOHOTO PacCMOTPEHHUS aBTOpa O IOMEMICHWH €ro IOJ JOMAITHUI
apecT OBLIO OTKIOHEHO.

2.8 13 mrons 2016 ropa’ denepaibHblil aIMUHUCTPATUBHBINA CY/I IEPECMOTpEI peLICHHE
MUHHCTpa 00 aHHYJIMPOBAaHHM BHU3Bl aBTOpA W TOCTAHOBWJI, YTO, MCXOIS M3 IPHHITUIA
HIMYHAA OOJBIIEH BEPOSITHOCTH, aBTOP HE JOKaszal, YTO OH IOJYyYMJI aBCTPAIHUHCKOE
rpaxxaaHcTBoO B 1981 roxy u 4To OH HE COOTBETCTBYET onpeencHuro auia CoapyxecTsa, u

4 Cayzer v. Minister for Immigration and Border Protection [2014] FCA 1166.

5 Cayzer v. Minister for Immigration and Border Protection (No. 3) [2016] FCA 806.

6 Hu OJHO COBEPUICHHOJIETHEE JIUIIO, KOTOPOC UMECT WUIN HpI/IO6p8J'I0 IIpaBo rojJI0CoBaTh Ha BLI60an B
0oJiee MHOTOYHCIICHHYIO MTaJIaTy mapiameHTa rocyaapctsa CoapyKecTBa, oKa 3TO MPaBo
COXpaHETCsl He MOXKET OBITh JINIICHO Ha OCHOBaHHH Jitoboro 3akoHa Coapy»kecTsa, IpaBa
TOJIOCOBATh Ha BEIOOpax B JMIOOYIO U3 IMaNaT mapiaaMenTa iodoro rocyaapersa CoapyskectBa. CM.
URL.: https://www.ausconstitution.org/home/chapter-1-the-parliament/part-iv-both-houses-of-the-
parliament/section-41.

7 Cayzer v. Minister for Immigration and Border Protection (No 3) [2016] FCA 806.
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MO3TOMY OH SIBIISIETCSI MHOCTPAHIIEM, K KOTOpOMy TNpuMeHuMa crtaThsi 502 3akoHa o
murpanuy. CiegoBaTensHO, aBTOp He 00J1a1aeT H30MpaTeIbHBIM IPAaBOM, a BOCIIOJIB30BAJICS
3aKOHOJATENbHOW  NPUBHJIETHEH,  NPEAOCTaBIAEMONH  HEKOTOPBIM  pEe3UJICHTaM,
NPOKMBAIOIIMM B CTpaHe Ha IOCTOSIHHOW OCHOBe. TakuM 00pa3oM, Cyja He Halel
HapylLIeHHs IpaB aBTopa. ABTOp 00xajoBai 310 pemieHue B denepaibHOM cyie MOJIHOTO
cocraBa ABctpaninu. 18 aBrycra 2016 roga oH ObUT IepeBeieH Ha ocTpoB PoxxaecTsa.

2.9 14 nexabps 2016 roga OenepanbHblii CY/I OJHOTO COCTaBa® OTKIOHUII €€ alesUIAIHIO
u octaBui penienne OenepanbHOro aIMUHUCTPATUBHOTO Cy/a 6e3 H3MEHeHus1. ABTOP Mo1all
3asiBJICHHE O BbIJIaue CIICIMANBLHOTO pa3pelieHus Ha o0xanoBanue petieHus deaepaabHOro
CyJia OJIHOTO cocTaBa B BeicokoM cynie ABcTpanuu. JTo 3asBICHHE O BbIIAUE pa3pelieHUs
Ha TI0Aavy aneJULIIuy OBUTO OTKIOHeHO Bricokum cymom Arctpanun 11 mas 2017 roma Ha
TOM OCHOBaHMH, 4YTO TaKas aneiUlilis HE HMela pa3yMHbIX MEpCIeKTHB Ha YCIeX,
MOCKOJIbKY BBIJBHHYThIC aBTOPOM OCHOBAHUS MPOTHBOPEUMIIM MPEIEACHTY, UMEIOLIEMY
00s3aTeNnbHYI0 CHTy®.

2.10 AsToOp ccblaeTcs Ha PaBoBYO MpakTHKy Komwuteral?, B KOTOPOi OH MOATBEpAN,
YTO «TPAaHCHOPTHPOBKaY, T. €. MPUHYJUTEIBHOE MEPEMEIICHNE JTHIA U3 OMHOH CTpaHbl B
JpYTYI0, TIpelcTaBisieT co0ol HapylleHHe IpaBa Ha cBOOOAY M 0E30IacHOCTh M YTO €ro
apecT, 3a/iepyKaHie U BBICHUTKA B COBOKYITHOCTH MPECTABISIIOT c000it «eanHoe AeiicTBrEY,
CXO0XYIO C IOXUIIEHUEM U3 OJHOM CTPaHbI U BBICHIIIKON B IPYTYIO.

2.11 ABtop Takxke ccpulaeTcs Ha pemenne Komurera mo coobmenuto Tunimen npomus
Aecmpanuu, B COOTBETCTBHH ¢ KOTOPBIM JAJIbHEHINIEE CONEP)KaHNE TIOJ CTPAXKEH JINIA, yKe
OTOBIBIIETO BECh CPOK CBOETO YTOJIOBHOTO HaKa3aHWS, PAaBHOCHIBHO HPOU3BOJIBLHOMY
3ajepKaHmIo 1Mo cMeiciy craten 9 Ilakrall. ABTrop ormewaer, yto Komurer B cBomX
CooOpaxeHHsIX NOATBEPAMI, YTO Ul HENONMYLICHUS KIACCH(DUKAIMU 3aKIIOYCHHS I0J
CTpaxXy Kak IpPOM3BOJILHOIO OHO JOJDKHO OBITH pPa3syMHBIM, HEOOXOJMMBIM BO BCEX
00CTOATeNbCTBAX Jela M COpa3MEpHBIM JOCTIKEHHIO 3aKOHHBIX IeJedl rocynapcrBa-
yuacTHHKA. Eciy MOXXHO NOOHMTBHCS CBOMX 3aKOHHBIX LieJIeii MEHEe CHIIOBBIMH METOAaMH,
4eM 3aKIIOYEHHE IMOA CTpaxy, TO 3aKIIOYEHHEe IOA CTpaxy OylIeT C4YHTaThes
MIPOM3BOJIBHBIM. ABTOP YTBEPIKJIAET, YTO CIIPOTHO3 HA €ro MOJHYI0 pea0UIUTAIMI0 BECbMa
MTO3UTHBHBIN» M UTO «B HACTOSIIEE BpeMsl eMy JjaHa OIEHKAa Kak JIMILY, IPEACTABIIOIEMY
MHUHUMAJIBHBIH pPUCK TOBTOPHOTO COBEPIICHUS IpaBOHApYIUCHUsA»'2. ABTOp Takke
YTBEp)K/IAeT, 4TO 3a BpeMs IpeObIBaHUS B TIOPbME OH IIPOIIEN BCE HEOOXOIMMBIE
peadHIUTalOHHBIE KYPCHI.

2.12 Tlo Bompocy 0 copa3zMepHOCTH 3aA€PKaHusl I TOCTHXKESHUS! 3aKOHHOH 11EJTH 3aIIUTHI
o0ImecTBa, aBTOpP YTBEP)KAAET, YTO CYIIECTBYET MHOXECTBO MEHEE OOpEeMEHHUTENIbHBIX
BapUaHTOB, BKJIIOYAsl IOCTOSIHHYIO TICHXOCOIMAIBHYIO MOJAEPKKY MO MECTY >KHUTENIbCTBA,
KOTOpPBIE JIOCTYIHBI TOCYIapCTBY-YUaCTHHUKY JUIS JOCTHXKEHHSI CBOECH IIEIH.

2.13 ABTOp cchuIaeTcsl Ha MPaBOBYIO MPakTHKy KomuTera, OTHOCAIIYIOCS K COOOLICHUIO
A. npomue Aécmpanuu®® u apyrum CoobpakeHHAM, B paMKax KOTOPOW OH MOJITBEPIHII,
YTO JUIMTEILHOE U OECCPOUHOE COIEPIKAHUE TTO]T CTPAXKEH, IPEAYCMOTPEHHOE U JIOITYCTHMOE
B COOTBETCTBUU cO cTaThel 189 3akoHa 0 mMurpamuu, NpeacTaBiseT cOO0M MPOU3BOILHOE
collepKaHUe IO/ CTpakel. ABTOp TakKe CChUIAeTCsA Ha MpakTUKy EBpomeiickoro cyna mo
IIpaBaM YeJIOBEeKa, B KOTOpoil EBporieiickuii Cy/1 MOATBEp AU IPHHIIUI, COTIIACHO KOTOPOMY
PETPOAKTHBHOE MPEBEHTHUBHOE 3ajJiep)kKaHUEe HECOBMECTUMO C MyHKTOM 1 cTateu 7
EBpomneiickoii KOHBEHIIMM IO TIpaBaM dYeJOBEKa, KacaloONIMMCS IPOU3BOJEHOTO
3ajiepkanus s,

10
11
12
13
14

15

Cayzer v. Minister for Immigration and Border Protection [2016] FCAFC 176.

LlenTpaspHOe 3HAUSHUE AJIS aNeIUIALIK UMeN0 JKellaHie Bricokoro cy/a mepecMoTpeTh
yCTaHaBIHMBaloOLIee NpeneaeHT aeno CHIKa, a Takke oTHocsIeecs K Hemy aeno Shaw v. Minister for
Immigration and Multicultural Affairs [2003] HCA 72; 218 CLR 28.

Cwm. Bypzoc npomus Ypyesas (CCPR/C/13/D/52/1979).

Tunamen npomue Ascmpanuu (CCPR/C/98/D/1635/2007).

ABTOp cchUTaeTCS Ha 3aKIIF0YeHHUE TIcuxoJora, a-pa Hopen.

A. npomus Aecmpanuu (CCPR/C/59/D/560/1993).

ABTtOp ccbutaercs Ha coobwenue D u E, u ux 06yx demeii npomue Aecmpanuu
(CCPR/C/87/D/1050/2002); u Faxmusipu npomus Aempanuu (CCPR/C/79/D/1069/2002).

Mo neny M. v. Germany, 17 nexa6ps 2009 rona EBponeiickuii cya o npaBam 4esnoBeKka OpHIIes K
BbIBOZ[y 0 TOM, 4YTO NPOAJICHUEC B PETPOAKTUBHOM NOPAAKE B COOTBETCTBUH C 3AKOHOM repMaHHH
MepHro/ia MPEBEHTUBHOTO 3a/IEPIKAHMUS SIBJISIETCS HapylIeHneM MoanyHkra 1 a) crateu 5 u mynkra |
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2.14 ABTOp yTBEp)KOaeT, YTO €ro BBICHUIKA MMeJa MOOOYHBIH 3P HEKT, MOCKOIBKY OHA
cTajia MPUYHHOM €ro pasjiyKu ¢ ero MaTepbio, )KEHOW M JEThMH, BCE U3 KOTOPBIX KHUBYT B
ABCTpanuy, W JHIINIA €r0 JABHO CJOXHBIIUXCS COIMAIBHBIX W MPO(eCcCHOHATBHBIX
cBszeil. OH Takke yTBEp)KIAacT, YTO OHA (DAaKTUYECKU IMPHBENA K Pa3phiBy €ro CBs3ed co
CTpaHoil, B KOTOPOI OH BBIPOC.

2.15 ABTOp NOATBEPIKIACT, YTO, MOCKOIBKY OH MPHUHSJ yYaCTHE B ICPEMOHUY MOTYUYCHUS
rpaxnanctsa B 1981 romy mpu 3a4dCIICHUM B PSABI BOOPYKEHHBIX CHJI, OH CUHUTACT ceOs
rpaxkmannHOM ABcTpanmu. OmHaKo, JaXke €ClIM C 3TUM HE COTIAIIaThCS, OH 3aKOHHO
MIPO’KHUBAJ B TOCYZApCTBE-yUYACTHHUKE B KAYECTBE MOCTOSHHOTO PE3UICHTA U C YIETOM 3TOTO
00CTOSATENBCTBA PEUICHNE aHHYIMPOBATH €0 BU3Y, apECTOBATH, 3aIePKATh U BBICIATH €TO
SIBIISICTCA HAPYIICHUEM €T IIpaBa Ha CBOOOTHOE TIEPEIBIKCHIE H BRIOOP MECTa KUTEIHCTBA
B COOTBETCTBHH cO craTher 12 ITakra.

2.16 Astop ytBepkmaer, uro i Ieneil mynkra 4 crtarem 12 Ilakta OH cuwmTaer
rOCYAapCTBO-YYaCTHUK CBOEH «COOCTBEHHOW CTpaHOW», MOCKOJBKY HE3aBHCUMO OT TOTO,
NIPU3HAET JIM TOCYNApCTBO-YYaCTHUK €ro O(QHIMUaIbHBIA CTATyC IpakJaHMHA WIH HET, B
NpaBoBOH mpakTuke KoMurera ycTaHOBJIEHO, YTO NMpaBO Ha CBOOOMY IEpeiBMKEHHS U
BBIOOP MeECTa JKUTENbCTBA PACHPOCTPAHSETCS Ha JIMI, KOTOPHIE IMOCTOSHHO MPOKUBAIOT B
CTpaHe, Ja)XXe eCJIM OHH OCTAalOTCS T'paKAaHaMU JPYrod cTpaHbl. ABTOp, CChUIasCh Ha
Coobpaxenust Komutera mo coobuienuto Cmioapm npomus Kanaowi's, yrBepxaaer, 4to OH
MPOJIEMOHCTPUPOBAII CBOE HAMEPEHHE MOCTOSHHO MPOXKHMBATh B TOCYJapCTBE-Y4YaCTHUKE,
MoJiaB 3asBJICHHE O TNPEIOCTABICHUN TPAXKAAHCTBA, [aKE €CIU COOTBETCTBYIOIICE
CBUJIETEBCTBO €My TaK U HE ObLJIO BBIIAHO.

2.17 ABTOp yTBepXKIaeT, 4YTO B JIONOJHEHWE K JAPYIMM IOAHSTHEIM BOIPOCAM
MIPEACTABUTENHN TOCYAApCTBA-yYACTHUKA TMPEANPHHSUIN NEHCTBHSA, OT KOTOPBIX €r0 ChIH
JIOJDKEH TOJIYYMTh 3alUTy, U B 9TOH CBSI3U OH CChUIAETCS Ha 3aKJIIOYCHHE Bpaua, KOTOPHIH
YTBEPIK/IACT, UTO OTHE3]] aBTOPA 3aTParuBacT JeTel aBTopa U ero Math.

Coaep:xanue kajao0bl

3.1  ABTOp yTBEep)KIaeT O HapyLIEHHH ero npas o NyHKTy 1 crareu 9 [Takra Ha cBOOOY
U JIMYHYIO HEIPUKOCHOBEHHOCTH U CBOOOIY OT MPOHM3BOJILHOTO apecTa U 3ajiepKaHusl.

3.2  ABTOp yTBEp)KJaeT O HapyLIeHHH ero npas 1o myHkrtam 1 u 4 crateu 12 IlakTa,
MIOCKOJIbKY aHHYJIMPOBAaHHE €ro BH3bl HE SBISIETCS pasyMHOH, HEOOXOOUMOW wWin
copa3MepHOH MepoH, OTBeHaromeld 3aKOHHOW MMM TIoCyAapcTBa-ydacTHHKA I10 3aIlUTe
oOmecTBa, OHO HE COOTBETCTBYeT TpeOOBaHHUSIM ITyHKTa 3 cTaTbd 12 B OTHOIICHWH
JOITyCTUMBIX OTPaHWYCHUH ero mpaB mo myHkTam | u 4 cratem 12 Ilakta Ha cBoGOmy
TIepeIBI)KEHNS ¥ BBIOOP MecTa XKHTEIbCTBA B «CBOEH COOCTBEHHOI! CTpaHey.

3.3 ABTOp yTBEp)KAAeT, YTO OCYAAapPCTBO-YYACTHUK HAPYIIMJIO €ro IpaBa Mo IyHKTY 7
cTaTtbu 14, MOCKONBKY aHHYJINPOBAaHHME €T0 BU3BI M IOCIEIYIONINE apecT, 3a/lepKaHue |
BBICBUIKA PAaBHOCWJIBHBI MOBTOPHOMY HaKa3aHWIO 3a IpaBOHApyIleHHEe. B oTHomeHuH
KpuTepusi  10OpOMOpsIIOYHOCTH®  aBTOp OTMEYaeT, 9YTO TOCYAapCTBO-yYaCTHHK B
COOTBETCTBUM C 3aKOHOM O MMIPALMHU UCIIOJIb30BAIO «TPaXKIAHCKOE CYyIOIPOU3BOACTBOY,

cratbu 7 EBponeiickoii koHBeHIMHU. [IpuHIHII, yCTaHOBICHHBIH B CBsi3U ¢ aenom M. v. Germany,
MOJIyYMJI IOATBEPIKIACHUE B TPEX CyA€OHBIX peLICHUAX, BoIHECeHHbIX 13 sHBaps 2011 roxa. OHu
satparuBatot Kallweit, Mautes u Schummer. Tlo cytu, nust cobmroeHus mpaBa Ha CBOOOLY U JTUIHYIO
HETIPUKOCHOBCHHOCTh HEOOXOTUMO, YTOOBI OTOBIBAHUE CPOKA HaKa3aHUs ObLIO 3aKOHHBIM; 3TO
03HAyaeT «3aJieprKaHKe JIUIA Ha 3aKOHHBIX OCHOBAHUSX MOCJIE OCYKCHUS KOMIETEHTHBIM CYZA0M).
Taxnm 06pa3om, IepBOHAYAIBHBIN CPOK IIPEBEHTHBHOTO 3aI€PKAHMsI, PABHBIA AECSTH rofaM,
SIBJISICTCS TPUEMIIEMBIM, MTOCKOJIBbKY OH OBLT Ha3HA4EH I10 PEIICHUIO Cy/a.
18 Cmioapm npomus Kanaowr (CCPR/C/58/D/538/1993).
17 ABTOp CCBLTAETCS Ha 3aKIIOYEHHE, MPECTABIEHHOE B XOJ€ Pa30UpPATENLCTBA B HAIMOHANBHBIX CY/IaX
n-poMm Xunapu boysp, B KOTOpOM rOBOPHUTCS, YTO «[CBIH aBTOPA] MOCEIAI TICUXO0JIOTa B CBSI3H C
TpPaBMO}, CTaBIIEl CIeCTBUEM TOTO, YTO MOJIUIIMS BOPBAJACh B €r0 IOM B IIOMCKAX €ro OTLa».
Kpowme Toro, aBTOp yTBEpKIaET, YTO €r0 BEICHUIKA 03HAYALT, UTO €T0 AeTH (PAaKTHUECKH OyIyT pacTH
6e3 otia. B 3akimoueHnH TakxKe yKa3zaHo, 4To, [0 CJIOBaM aBTOpa, pa3iiyka OCOOSHHO TsDKesa Ui ero
ChIHA 13-3a COOBITHH, MPEAIIECTBOBABIINX €0 apecTy U BKIIOYABLINX ero apecT. Kpome Toro, on
YTBEPXK/AET, 4TO, MOCKOJIBKY Y €T0 JOYepH TOIBKO OJHA MOYKA, OH OBLI JINIIIEH BO3MOXKHOCTH
MO>KEPTBOBATH €if CBOIO MOUKY, €CM OHA OyJeT Hy>AaTbCsl B HEil.
[IpumeHnma B cooTBeTCTBHH cO crathei 501 3akona o murpanuu (1958 rona), paccmarpisaemoii B
COBOKYIIHOCTH c0 cTaTheif 189 Toro e 3akoHa.
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Y9TOOBI BIIOCJICJICTBUN HA3HAYUTH €My JOIMOJHUTEIBHBIH CPOK TIOPEMHOT'O 3aKITIOUCHUS 32
OJIHO M TO K€ MpPECTYIUIeHHE, 4TO, 10 €r0 YTBEPKIEHHUIO, B HapylieHue cratbu 15 TlakTa
PABHOCHJIBHO JIBOMHON OTBETCTBEHHOCTH.

3.4 IIo aToit MPUYUHE aBTOP YTBCPIKAACT, YTO aHHYJIMPOBAHUEC €0 BU3bI U HOCJ'Ie,HyIOHII/Iﬁ
apecT, 3aACPKaHUC U BBICBIJIKA HA OCHOBAHUHU €TI0 MPCAbIAYIICTO OCYKICHNUA PABHOCUIIbHBL
Ha3HAUYEHHUIO OoJee CypOBOIo HakKa3aHus, 4Y€M TO, KOTOpPOC MNPUMEHAIOCH B MOMCHT
COBCpUIICHHNA YTrOJIOBHOT'O IMPECTYIUICHUA, U IO3TOMY B HAPYIICHUE CTATbU 15 Ilakra oHu
SABJIAKOTCA HaKa3aHUEM, IPUMCHCHHOM B PECTPOAKTUBHOM IOPAIKE.

3.5 ABTOp yTBEp)KIOaeT, UYTO TOCYJapCTBO-YYaCTHHK HAPYIIMIO IPaBa €ro ChIHA IO
myHKTY 1 crathu 24 IlakTa, HE 0OecieUnB ero HaIeKamei 3auThl OT JeHCTBUH ITOTUITII
B TOT MOMEHT, KOTJa aBTOp OBLI apecTOBaH W IOMEUICH B MPUEMHUK 1T MMMHUTPAHTOB.
OH TaKKe YTBEP)KAAeT, YTO €ro J0Yb YSI3BMMa C MEIULIMHCKOW TOYKH 3peHus?’. ABTOp
YTBEPKIACT, YTO, PA3IydrB €TO0 C IBYMS CTOJIb YSA3BUMBIMHU JE€TEMH, TOCYIapCTBO-YIaCTHUK
HApyIIaeT CBOEC 00s3aTeNbCTBO MPHHUMATh TaKUE CICHUAIBHBIC MEPhI, KOTOPHIC
HEOOXOAUMBI i 3amuThl gereil. OH TakKe YKa3bIBaeT, YTO BBICBUIKA MPOJOIKACT
MPUYUHATh 3HAYUTEIBHBIC CTPAJaHUs €ro MaTepH, KOTOpas OCTAaeTcs B TOCYAapCTBE-
y4YacTHHKE, M TIO3TOMY IIpaBa €ro MaTepy ObLIM TaK)Ke HapYLICHBI.

3.6 ABTOp YTBEp)KIAeT, 4TO B pE3yJIbTaTE €r0 BBHICHUIKK €My OBLJIO OTKa3aHO B €r0 MpaBe
royioca, 0 HaJIWYUH KOTOPOTO CBHIETENIBCTBYET TOT (DaKT, YTO €ro MMs ObLIO BHECEHO B
CIMCOK n3dmparenei, O1aromaps 4eMy OH ToJOCOBaJl HA MHOTHX BBIOOpax M Jaxe cam
0aIIOTHPOBAJICS Ha TOCYNApPCTBEHHBIE JOJDKHOCTH BO BpeMs IPOXKUBAHMSA B TOCYIapCTBE-
yYacTHHKE. ABTOp Aajnee YTBEP)KIAET, YTO OBUIM HAPYIIEHBI €r0 IpaBa, IpexyCMOTPEHHBIE
nyHkToM 1 crateu 25 Ilakra.

3aMedaHus rocyiapcTBa-y4acTHHKA B OTHOIIEHHH MPUEMJIEMOCTH H CyIIeCTBA
COO00IIeHUSA

41 23 amrycra 2018 roga rocyaapcTBO-YYacTHHUK TPEACTABHIO CBOU 3aMEUYaHUs
OTHOCHUTEJIBHO ITPUEMIIEMOCTH U CYII[ECTBA COOOIIECHUS.

4.2  TocyaapcTBO-y4acTHUK OCHAapHBaeT IPUEMIIEMOCTh YTBEP)KICHUI aBTOpa 0
CIEIYIOUIMM OCHOBaHMSM: a) B OTHOUIeHWH cTathu 14 Ilakta yTBep)kAeHus aBTOpa
HEI0CTaTOYHO OOOCHOBAaHBI; b) MOMHMO TOTO, YTO YTBEP)KICHHS aBTOpa MO CTaThsiM 14
(m. 7), 15 (m. 1) u 24 (m. 1) [akra (mocnenHss M3 KOTOPHIX KacaeTcs MaTepH aBTOPA)
SIBIISIFOTCSL HETIPUEMJIEMBIMH KaK HEJIO0CTaTOYHO OOOCHOBAHHBIC, OHH HECOBMECTHMBI C
nojoxxeHussMu [lakta ¥ TMO3TOMY HOJDKHBI OBITH TIPU3HAHBI HENPHUEMJIEMBIMHU ratione
materiac B COOTBETCTBHH CO cTaThell 3 DakyJIpTaTHBHOTO MPOTOKOJA W IpaBwuioM 96 d)
paBwI mporenypsl Komurera; u ¢) xanoba aBropa mo myHKTY 1 crateu 24 [lakTta sBisercs
TIOJTHOCTBIO HETPHEMJIEMOH, MOCKOJBbKY aBTOP HE MMEET ITOJIHOMOYMH I0JaBaTh MCK OT
HMEHH CBOHMX JeTeil, He NpPEeICTaBUB HHUKAKUX MAaTepHalOB OTHOCHTEIBHO CBOHUX
ITOJTHOMOYHH WJTH CTaTyca, ¥ I0ATOMY B COOTBETCTBHU C ITpakTukoi Komurera nomxHa O6ITh
OTKJIOHEHa ratione materiae?.

4.3 B orHoumeHun cratbu 14 [lakta rocy1apcTBO-y4acTHUK YTBEPIKAAET, YTO aBTOpP He
YTOYHWI, KaKHe KOHKPETHO MOJ0KEHHUSI 3TOH CTaThbH MPEANOI0KUTEIBHO OBIIIH HAPYIIEHBI
B XO/€ YTOJIOBHOTO pa30HMpareNbcTBAa HaJ HUM, KOTOPOE SBISAETCS EAMHCTBEHHBIM
pa3OupaTenbeTBOM, K KoTopoMy ctaThs 14 ITakra Moria Obl OBITH IPUMEHEHA.

44  Kpome Toro, yrBepxkaeHus aBropa mo crarbe 14 Ilakra, Kacaromgecsi ero
HMMUTPALMOHHOTO CTAaTyCa, BBIXOAAT 33 paMKH [1akTa M JOJDKHBI ObITh OTKJIOHEHBI ratione
materiae. T'ocyaapcTBO-y4aCcTHHK OTMEYaeT, YTO AHHYJIHPOBAaHHE BU3bI MIPOU3BEICHO B
paMKax aJMHHUCTPATUBHOIO Tpolecca. ['0ocylapcTBO-y4acTHHK TakkKe OTMEYaeT
3ameganue obmiero nopsaka Ne 32 (2007) Komutera o nmpaBe Ha paBeHCTBO Iepe CyIaMy |
TpuOyHaATaMH W Ha CIpaBeIMBOe CyaeOHOe pa3OupaTeIbcTBO, B KOTOPOM OH Pa3bsICHHII,

19

20
21

ABTOp OTMEUaeT npaBoByIo MpakTuKy Komurera no coobenuto Tunnemen npomus Ascmpanuu
(CCPR/C/98/D/1635/2007), moATBEp K JAOIIYO, YTO B HEKOTOPBIX CITy4asX COJCPKaHHEM MO
CTpakeil B IPEBEHTHBHBIX ENSX, IIPUMEHIEMOE B PAMKaX IIePBOHAYAIBHO BEIHECEHHOTO IIPUTOBOPA
MOKET OBITh JOIMyCTHUMO.

Ccplnka Ha MEIHULMHCKOE 3aKI0ueHue a-pa Hopen.

@eu npomus Konymouu (CCPR/C/53/D/514/1992).
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YTO OIpenesicHHe MpaB W OOS3aHHOCTEH B TPaXKJAHCKOM IIPOIIECCE «HE NMPHUMEHSEeTCS K
MpoLeAypaM SKCTPAUIIUH, BHICBUTKH U JICTIOPTALIAN» 22,

45 B orHomenun nynkra 1 crarbum 9 Ilakra u co cCBUIKOH Ha nodzomosumenvHble
mamepuansl K IlakTy rocynapcTBo-y4acTHMK yTBEp)KIAaeT, YTO HE CYIIECTBYET NpaBHia,
COTJIaCHO KOTOPOMY 33JIepXKaHHe B TE€UEHHE OIPECIICHHOTO CpoKa 00s3aTENIbHO JIOIKHO
CUHTATBCSI TPOU3BOJIBHBIM: OINpPEICISIIONMN (DAKTOp B 3TOW CBS3M 3aKIIOYAETCS B TOM,
SIBIIIFOTCS JIN OCHOBAHUSA AJIS 3afiep KaHusl onpasiaHHbIMU. Clie1oBaTeIbHO, BOIPOC O TOM,
SIBISIETCS JIM 33/I€P>KaHUE JINIA TIPOU3BOJIBHBIM, TOJDKEH PEIIaThCs B KaXIOM KOHKPETHOM
ClTy4ae C y4eTOM IIEIH, KOTOPOH CIy>KUT 3aiep>KaHue, B 00CTOATENHCTB KOHKPETHOTO JIUIIA.

4.6 Ilo Bompocy 0 MOMEUICHWH aBTOpa B MPHEMHHK [UII UMMHTPAHTOB T'OCYIapCTBO-
YYaCTHHK YTBEpP)KOAcT, YTO aBTOP OBLI 3aiepikaH ITOCIe 3aKOHHOTO aHHYJIHNPOBAHHS €Tro
BH3BI C YYETOM €TO HECOOTBETCTBHSA KPHUTECPHUIO JOOPOMOPSTOYHOCTH B COOTBETCTBUH C
myHktoM 2 cratei 501 3akoHa O MUTpanud, KOTOPHIA OOS3BIBaET COTPYTHHKOB
HMMUTPAMOHHON CITyKOBl 3aJepXKUBaTh JIHMI, HE WMCIOIIMX [EUCTBYIOIINX BU3%,
B cratbe 196 Toro ke 3akoHa MPeayCMOTPEHO, YTO HECOOTFONAIOIINI 3aKOH HETPaXIaHUH
MIOJUIEKUT 3aJIep’KaHMI0 10 TeX IOp, MOKa «OH WM OHa He OyJeT BbIC/IaH/BBICIaHA U3
ABCTpaJIuM» B COOTBETCTBHH €O cTaThsiMU 198 unu 199. B 310i cBsi3u yTBEpKaaeTcs, 4TO
MOMEIEHNE aBTOpa B MPUEMHUK Ui IMMHUIPAHTOB SIBJIAETCS 3aKOHHBIM U COOTBETCTBYET
BHYTpPEHHEMY 3aKoHoJaTenscTBY. OTMedas, yTo, Kak ycTaHoBwi Komwurer, 3amepkaHue
HEeTpaXAaH, He UMCIOIINX JACUCTBYIOUICH BU3bI, BKIIOYAs MPOCHUTENICH YOSKHIa, caMo 110
cebe He SIBISICTCS] MPOM3BOJIbHBIM?Y, TOCYIAPCTBO-YYACTHUK yTBEPXKIACT, YTO Ul OLCHKU
MPOU3BOJIBHOCTH  HEOOXOIWMO  PAacCMOTPETh  MOTHBHPOBOYHYIO  YacThb €0
MMMHUTPANUOHHBIX 3aKOHOB H TEM CaMBIM IIPOJAEMOHCTPUPOBATD, UTO TAKOE 3a[epKaHNE HE
HapywaeT nyHKT 1 ctateu 9 Ilakra.

4.7 B ciyyae aBTOpa 3ajepkaHue ObUIO HEOOXOAMMO Ui OOECHEeYeHUs! TOrOo, YTOOBI
BBICBIJIKA MOTIJia 6I)ITI) OCYIIECTBJICHA B KpaTqaﬁmHe Ppa3yMHO BO3MOYKHBIC CPOKH.
I'ocynapcTBo-y4acTHUK OTMEYAET, YTO TAKOH MOJXOM COOTBETCTBYET OCHOBOIIOIATAIOIEMY
NPUHLUIY CYBEPEHUTETA MEXKIyHAPOJHOTO [IPpaBa, KOTOPHIA BKIIOYAET MPAaBO roCy1apcTBa
KOHTPOJIUPOBaTh BbHE3J M IpeObIBAaHWME HErpakl1aH Ha CBOed Teppuropuu. Bompekn
YTBECPXKIACHUAM aBTOpa, MOMCIICHWE B MNPUCMHUK I HUMMUTPAHTOB OTINYACTCA OT
TIOPEMHOTO  3aKJIIOYCHHMS, [OCKOJNBKY JIMIA, IOJBEpPraeMble  HMMMHUIPALHOHHOMY
3a/IePIKAHMIO0, HE HAXOMATCS B TEOPbME, HE CUMTAKOTCS 3aKIFOUYCHHBIMH H HE COJICPIKATCS IO
CTpaxkeil o KapaTeNbHBIM MPUYMHAM, a SBISIOTCS 3aJePKAHHBIMHU B aIMHHHCTPATHBHOM
HOpsAKE.

4.8 ABrop ObIT 3amepXaH, IOCKOJIBKY OH HE COOTBETCTBYET YCTaHOBJICHHOMY
crarbeit 501 3akoHa O MHTpAIH KPUTEPHUIO JOOPOTIOPSIOYHOCTH B CBSI3U C HATUYHUEM Yy
HEro CyLecTBeHHOH cyaumocTtu. Emy Obula TpenocTaBiIeHa BO3MOXHOCTh CHENATh
3asiBJICHHS OT CBOET0 MMEHH, U TI0CJIE TOTO, KaK OHU OBbLIH TPHU3HAHKI HE IIEPEBEIINBAIOIMMU
OTAaceHMs], MpPEICKa3yeMbIM HTOIOM MPHUMEHEHHS 3TOTO KpPUTEpHS CTajo 3afeprkaHue
aBTOpA.

4.9 I'ocynapcTBO-y4acTHHK MOSCHSET, YTO [0 NPHHATHS MHHHCTPOM peIIeHHs 00
aHHYJIMPOBAaHWM BU3bl aBTOpAa €My OBUIO HAalpaBiIeHO YBEIOMIIEHHME O HaMEpeHHUH
paccMOTpPEeTh BONPOC O €€ AaHHYJIMPOBaHWH, KOTOPOE II03BOJSUIO €My IIPEACTaBHThH
JI0Ka3aTeNbCTBA B MOJIB3Y OTKa3a OT aHHYJIMPOBAaHWS ero Bu3bl. Kak BHAHO U3 3asBICHUS
MHUHHUCTpa O NPHYMHAX?, BCe NPEACTABICHHBIE aBTOPOM JOBOJBI OBLIM PacCMOTPEHBI
MHUHHCTPOM, OJIHAKO OH PEIIWI, YTO «COXPAHSETCs, XOTAd M HeOOJBLION PHUCK TOTO, YTO
[aBTOp] coBepmMT TOBTOPHOE NpaBOHApYIIEHHWE», TpPH O3TOM (QunUeckuid u
TICUXOJIOTHYECKHA yIIepO, KOTOPHI OyneT HAaHECeH YS3BHMBIM HIEHAM aBCTPaJHICKOTO
oO11ecTBa, ecIi aBTOP COBEPIIINT MOBTOPHOE ITPABOHAPYIICHNE, OTIPABIBIBAET OTMEHY BU3HIL.
B pesynbraTe aBTOp O0NIEE HE MMEN AEHCTBYIONIEH BU3HI U, CIIEJI0BATEIFHO, HE MOT 3aKOHHO
HaxOJWThbCS Ha TEPPUTOPUHU TocyAapcTBa-ydacTHUka. [lo 3Toil mpuuuHE B OXUAAHUHU

22 T'0CcynapCTBO yYacTHHK CCBUIAETCA Ha coobuienue Liondens npomue Kanaowl

(CCPR/C/89/D/1341/2005), B cBsi3u ¢ koTOpbIM KOMHTET MTOATBEPANII, UTO «CYIOMPOM3BOICTBO,
Kacarolieecs BHICBUIKA MHOCTPAHIIA,» He MoAnagaeT noxa myHKT 1 crateu 14 Ilakra.

23 Cratpa 189 3akoHa 0 MUTpAIIUH.

24 A npomue Ascmpanuu (CCPR/C/59/D/560/1993), n. 9.3.

%5 3ageenne 0 MPUYUHAX AHHYJIMPOBAHMS BU3BI B COOTBETCTBHM C MyHKTOM 2 cTaThk 501 3akoHa o
murparuu 1958 roga, Ckort MoppHCOoH, uleH napjiaMeHTa, MUHHCTD M0 JieJlaM UMMUTPaLuH U
MOTpaHIMYHOM oXpaHbl, 27 okTs0pst 2014 roxa, 7.
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BBICBIIKM OH OBUI 3aJepXaH B aIMHHHCTPATHBHOM MOpSAKE. OTO pEIHIeHHE OBLIO
nojaepxxaHo PenepanbHbIM cynoM ApcTpanuu u deaepanbHBIM CyIOM MOJHOTO COCTaBa
ABCTpajmu 1o UToram cyIeOHOTO IepecMoTpa B MOpPsIIKe Ha3opa. B Beigade crienuanbHOM
pa3pelleHnH Ha oady aneusinuy B Beicokuii cyn aBropy 0bu10 0TKa3aHo. Takum oOpazom,
C Y4eTOM BCEX OOCTOSTENBCTB 3aJepiKaHHe aBTOpa SBUJIOCH Pa3yMHOW M HEOOXOAMMOU
Mepoii, KoTopas ABISIETCS COpPa3MEpHOIl 3aKOHHOM LeH.

410 TocymapcTBO-y4acTHHUK OTMEYAET, YTO 33/iepyKaHue aBTopa ObIIO MPOJUICHO JIMIIb Ha
CPOK, HEOOXOANUMBIN JJI BEIHECCHHUS PELICHHs B PaMKaX BHYTPEHHEro pa3OHpaTelbCTBa,
3aTparmBaBIIEr0 BOMpoc O ero BeIchUIKe. OH OBbUT BhIcHaH w3 ABcTpamun 10 mexabps
2017 roma mocine Toro, KaK ucyepnai BCe BHYyTPEHHHE CPEACTBA IIPABOBOH 3aIUTHI B CBSI3U
C aHHYJMPOBaHHEM ero BHU3bl. XOTSA B HEKOTOPBIX CIy4asx?® 3alepiKaHHBIH MOXET
HAaXOAUTBCS 32 INpeAeslaMd NPUEMHHKA Ui MMMUTPAHTOB, Takas Mepa ObLia cOYTeHA
Herenecoo0pa3Hoil BBHIY pHUCKa AJIs OOIIeCTBa.

411 Yro kacaeTcs KOHTEKCTa 3a/epxaHus ¢ Touku 3peHus Ilakra, To crares 12 Ilakra
Kacaercst cBOOOJbI TEpEIBIDKEHUs] B Oojiee HIMPOKOM cMbicie; a B crathe 13 Ilakrta
KOHKPETHO NMPHU3HAETCS CYBEPEHUTET TOCYAApCTBA PEryIupoBaTh BbE3 MHOCTPAHILIEB U HX
BBICBUIKY CO cBOel Teppuropun. KOHKpeTHBII KOHTEKCT U COOTBETCTBYIOIIUE MOJIOKEHHS
myHkTa | crateu 9 [lakTa yka3pIBaroT Ha OTCYTCTBHE HAMEPEHUS, BIOKUThH B HEI'O CKPBITHIH
CMBICJI, TIO3BOJIIOIINHA TOBOPUTH 00 «HM3THAHUM». JTO CO BCEH OYEBHIHOCTHIO O3HAUACT
OTCYTCTBHE HaMEpEHHUS NOAHMMATh B HEM BONPOC 00 M3THAHWM WM TPAHCIOPTHPOBKE
HETpaKAaH.

4.12 TocynapcTBO-y4acTHHK YTBEp)KIAaeT, UTO AaXe €CIH NPUHITH JAaHHOE aBTOPOM
mmpokoe ToikoBaHWe cTathu 9 IlakTa (KOTOpOE TOCYNapCTBO-YYAaCTHHK OCHApUBACT),
BBICBIJIKA aBTOpPa HE SIBISETCS MPOU3BOJIbLHOM. OHA MpoU3BEAEHA 3aKOHHO; COOTBETCTBYET
IIOJIOKCHUAM, LCILIM W 3aJadaM HaKTa; U B JaHHBIX 00CTOSITENILCTBAX SIBIISIETCS
omnpaBlIaHHOW Mepoil. ['ocynapcTBO-yYaCTHUK MPOBOIUT Pa3IUYUE MEXIY COOOIECHUEM,
oTHOCAIUMCS K Bypeocy?’, B KOTOpOM pedb IUIA O HE3aKOHHOM W TAaHHOM MOXHIIEHHH
r-Ha byproca u3 ApreHTHHBI U €ro IOCTaBKe B YPyTrBai, T/ie OH COJEpkKAJICA MO CTpaxeit
0e3 CBSI3M C BHEIIHUM MHPOM M MOJBEPrajicsi NMbITKaM, U COOOIIEHHEM aBTOpa, KOTOpPOe
KacaceTcsa a}lMHHHCTpaTHBHOﬁ IpoueaAypbl BBICBIJIKA HAPYIIHMBHICTO 3aKOH HETpaXJaHWUHA B
COOTBETCTBUM KAaK C BHYTPEHHUM 3aKOHOAATEIbCTBOM, TaK M C MEXIYHAPOIHBIMHU
0053aTeIbCTBAMIL.

4.13 B cBs3u ¢ xano6oit aBTopa mo cratke 12 [lakra rocyaapcTBO-y4acTHUK CCHUIACTCS
Ha 3aMevaHne obmero mopsaka Komurera Ne 27 (1999 ron) o cBobome mepeBmKeHUs, B
KOTOPOM YKa3aHO, 4TO «BOIIPOC O TOM, SBJISETCA JIM TNpeObIBAHWE TOTO WM HHOTO
WHOCTPAHI]A HA TEPPUTOPUH TOCYIApCTBa «3aKOHHBIM», PETYIMPYETCs] HAIMOHAIbHBIM
3aKOHOJATeIbCTBOM, B COOTBETCTBHH C KOTOPHIM B OTHOIIEHHH BhE3[a MHOCTPAHIIEB Ha
TEPPUTOPUIO TOCYAApCTBA MOTYT BBOJUTHCS OTPAHWYCHHS TPH YCIOBHUH, UYTO OHHU
COOTBETCTBYIOT MEXIyHApPOIHBIM 00s3aTeIbCTBaM rocynapcTBay. I'ocyapcTBO-y4acTHUK
YTBEP)KJAeT, YTO OHO HE COINIAaCHO C HAIMYMEM Y aBTOpa TPaKAAHCTBA ABCTPAINU H
OTMEYaeT, YTO AT MO3UIMA Obl1a moaTBepkIeHa DenepanbHbIM OKPYXKHBIM CyJI0oM. B cBsi3n
¢ xaxoboii aBTopa 1o crarbe 12 rocyaapcTBO-y4acTHHK OTMEYAET, YTO II0 COOOLICHUSIM
Cmioapm npomuse Kanaow®®, Kanena npomue Kanaow® wu Madapgepu npomus
Ascmpanuu® KoMuTeT NOCTAaHOBWIL, YTO JIMLO, KOTOPOE BHEXajo B JAHHOE rOCYAApCTBO B
COOTBETCTBHUHM C MMMHUIPALMOHHBIM 3aKOHOJATENLCTBOM 3TOTO TOCYJIapcTBa, HE MOXET
CUMTATh 3TO TOCYAApCTBO CBOEH COOCTBEHHOM CTpaHOH, €ciM OHO He NpHOOpeno
rpaXkJaHCTBa 3TOM CTpaHbl U MO-TIPEKHEMY COXpaHsIET TPaKIAHCTBO CTpPaHBI CBOETO
IpoucXoXkaAeHus. ['ocyJapcTBO-yJaCTHHK Taroke OTMedaeT BBIBOJ KomwuTera o TOM, 4TO
OTKa3 B TPaXJAHCTBE HAa OCHOBAaHMH CYIUMOCTH HE SBISETCI HEOOOCHOBAHHBIM
MPETSATCTBHEM JIJISI IPHOOPETEHNUS rpaskIaHcTBa !,
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Kpurepuii cooTBeTcTBHS 00IIECTBEHHOMY HHTEpecy, 1. | crarbu 197AB 3akoHa 0 MUrpaiuy.
Cepxuo Py6en Jlonec Bypeoc npomus Ypyeeas (CCPR/C/13/D/52/1979).

Cmiroapm npomus Kanaowr (CCPR/C/58/D/538/1993).

Kanena npomue Kanaowr (CCPR/C/52/D/558/1993).

Maoagpgepu npomus Aecmparuu (CCPR/C/81/D/1011/2001).

ITo coobwenuto Cmroapm npomus Aecmpanuu (CCPR/C/58/D/538/1993) 6b11 crietaH BHIBOL,
COIJTACHO KOTOpOoMY «ecit Ob1 oH [r-H Crroapt] 06paTuiics 6bl ¢ MPOChOOii MPETOCTaBUTD EMY
IPXAAHCTBO | MOJTYYHJI OTKa3 M3-32 YTOJOBHBIX CYIUMOCTEH, 3TO OrpaHHUYCHHE €ro MPaB ObLIO ObI
PEe3yIBTaTOM €ro COOCTBEHHBIX MMOCTYIKOB. Helb3s cka3arh, UTO Ha OCHOBAaHHUH KaHAJICKOTO
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4.14 TocymapcTBO-y4aCTHHK OTMeUaeT, 9T0 KOMUTET UCTONKOBAI ATO TMOJOKEHUE OoJiee
HIMPOKO, B YaCTHOCTH CO CCBUIKOW Ha coobiienue Hiocmpom npomue Ascmpanuu®®, mo
UTOTaM PacCMOTPEHHSI KOTOPOTO OH HPHIIEN K BEIBOAY O TOM, YTO TOCYIapPCTBO MOXKET OBITh
«COOCTBEHHOW CTpaHOW» JuIa JjIs neneid nyHkra 4 crateu 12 Ilakra B oOcTosTENBCTBAX,
KOTZla OHO HE SBJISIETCS I'PaKAaHMHOM, HO, TEM HE MEHEe, MOXKET YCTAaHOBHUTbH «TECHBIE M
yCTOHuuBBIE CBA3M» C 3TUM rocyaapctBoM. Ilo MHenuto Komutera, cOOTBETCTBYyIOLIHE
00CTOSITENILCTBA, KOTOPBIE JOJDKHBI OBITh PAacCMOTPEHBI, BKIIOYAIOT JUIUTEIBHOE
MIPOKWBaHUE, TECHBIE CEMEWHBIC CBS3M M OTCYTCTBHE CBSI3M C KaKHM-JIHOO IpyTruM
rocynapctBoM. OHaKO B 0COOBIX MHEHHSX JBa WieHa KoMuTera He COTNIACHIINCH C TAKHM
Ype3MEepHO IMIMPOKHM MOJIXO0I0M, 3asSBUB, YTO TOIBKO B OTPAHWICHHBIX W HCKITIOUUTEIHHBIX
00CTOATENECTBAX WHOCTPAHEI] MOXET YCTaHOBHTH TECHBIE W TMPOYHBIE CBSI3H C
TOCYTapCTBOM, TaK YTO OHO MOXET CTaTh €r0 COOCTBEHHOW CTpaHOM Mg Ienell myHkra 4
crateu 12 IlakTa.

415 W ureprperanusi TOCYyAapCTBOM-YYaCTHHKOM TIOHATHSL «COOCTBEHHas CTpaHa» B
COOTBETCTBUH ¢ MyHKTOM 4 ctathy 12 IlakTta cornmacyercs co cratheit 13 IlakTa, B KoTOpOIt
HE/IBYCMBICIIEHHO TIPEyCMOTPEHA BBICHUIKA MHOCTPAHIEB, T. €. HerpaxaaH. B cratee 13
[TakTa npu3HaeTcsa CyBepeHUTET FOCYJapCTBa PEryINpOBaTh BbE3/l U BEICHUIKY HHOCTPAHIIEB
CO CBOEH TEPPUTOPHUU M peIIaTh, KTO JOJDKEH MMETh IPaBO OCTaBaThCsA B IIpenenax ero
TpaHMIl, a TaK)Ke YCTaHABIMBAIOTCSI MHHHUMAJIbHBIE MPOLIECCYalbHbIe CTaHIAPTHI, KOTOpHIE
JOJIKHBI COOJIIOIATHCS TIPU OCYILIECTBICHUU 3TOTO CYBEPEHHOTO IpaBa.

416 ABTOp mBITaeTCAd MOAKPENUTH CBOE YTBEP)KACHHE O TPaXTAHCTBE, 3asBISSA, YTO
aBCTPAIMICKHUE CYyAbl NMPHU3HAIM, YTO OH «(haKTUYECKH IMOJaJl 3asBJICHHE Ha MOIyYCHHE
aBCTPAIMHCKOTO T'PaKAAHCTBA, XOTS €My HE OBUIO BBIJAHO HHMKAKOTO CBHICTEIIBLCTBA.
Onnaxo DenepasbHBII Cya ABCTpaINN YCTAaHOBHII, YTO «HET HUKAKHUX JJOKA3aTEIbCTB TOTO,
4r0 B MHUHHCTEpPCTBE MO JelNaM HMMHIPALUN XPaHATCS KakKUe-TH0O0 JTOKYMEHTBHI,
CBUJICTENBCTBYIOIUE O IOAade AaBTOPOM 3asABJICHHsS Ha IIOJNyYCHUE aBCTPAIUICKOro
IpaXkIaHCTBa». «XOTs aBTOP, BO3MOXHO, 3alIOJHUI aHKETY, 3asABJICHUE O MPEAOCTABICHUN
TpaKAaHCTBA OCTAJIOCh 0€3 JBM)KEHHMs, MOCKOJBbKY aBTOP HE MPEANPUHSIT NalbHEHIINX
mraros». Kpome Toro, ®@enepanbHelii cy ABCTpaiuy MOCTAHOBHI, YTO HA IIEPEMOHHH, HA
KOTOpOU IpHUCyTCTBOBaJ aBTOp B 1981 rony, rpa1aHCcTBO HE MOTJIO OBITH IPEIOCTABIICHO,
MIOCKOJIBKY TAaKOE INPEIOCTABICHUE BBIXOAWT 32 PAMKH ITOJTHOMOYHH OJDKHOCTHBIX JIHIL
MunucrepcTBa 00OPOHBI, MPOBOAMBINUX IIEPEMOHHIO. ABTOp HE IPEACTaBHI HUKaKHX
JIOKa3aTeNNbCTB B MOJJIEPKKY CBOETO YTBEP)KACHHS O TOM, YTO eMy OBLIO NMPEeIOoCTaBICHO
TPakAaHCTBO WJIM YTO €MY YJaJIOCh CTAaTh I'PAKIAHUHOM ABCTPaJIHU.

4.17 Kpome Toro, rocyaapcTBO-y4acTHUK IIPOBOJHUT PA3INndne MEXIy 00CTOSTEIbCTBAMU
aBTOpa M 0OCTOSTENBbCTBAMH, CBI3aHHBIMHU C COOOIEeHneM Hiocmpoma, B TOM CMBICTIE, YTO
€T0 CBSA3M HE OTPaHMYUBAIOTCS UCKITIOUUTENIFHO ABCTpPATHEH, T. €. WICHBI €T0 CEMbHU KUBYT
U B IpYrux cTpaHax (OpaT nmpokuBaeT B KaHaze), 1, XOTS OH yTBEp)KJaeT, YTO Y HETO HET
npyrux cBszeit ¢ [llotnanaueid, 3To 06CTOSATENLCTBO HE TIOMYUYMIIO TTOATBEp kK IeHus. Kpome
TOT0, B OTJIMYME OT CHTyallud B cooOuieHun Hrocmpoma, aBTOp TOBOPUT Ha SI3BIKE
Coenunennoro KoposectBa. Kpome Toro, He cymecTByeT MaTepHaNbHBIX KyJIbTYPHBIX
TIPENSITCTBUN, KOTOPBIe OBl MOTJIM TIOBJIMSITH Ha CIIOCOOHOCTH aBTOpa PEMHTErPUPOBATHCS B
oOmecTBeHHy0 *13Hb lloTnananu nubo HaiiTn Tam paboTy wiM xwibe. ['ocynapcTBo-
YYaCTHHK OTMEYAaeT, YTO 4JIEHBl €r0 CEMbH, CIOCOOHBIE COBEpIIATH IOE3JKH, MOTYT
nocemars ero B CoequnenHoM Koponesctse.

4.18 TocymapcTBO-y4aCTHHK yTBEp)KIAET, UTO 3asBICHUS aBTOpA 110 cTaThe 14 v myHKTY 7
crateu 14 Ilakra siBIsIOTCS HEOOOCHOBaHHBIMH, MOCKOJIBKY pEIleHHE 00 aHHYJIMPOBAHUU
BU3bI U BBICBIJIKC aBTOPAa UMCIOT YHUCTO a}lMHHHCTpaTPIBHBIﬁ XapakKTep U MO3TOMY HE BJICYET
3a coboil mpuMeHeHHs cTaTh 14, a mociemyromiee 3aaep’kaHue W BBICBUIKA aBTOpa HE
ABJIAOTCA YT'OJIOBHBIM HAaKa3aHUEM.

419 Tlo nyHkTy 7 cTath 14 OHO OTMEYAET, YTO JAHHBIN ITYHKT MPUMEHSETCS TOJIBKO K
YTOJIOBHBIM TPAaBOHAPYIICHUSAM, a HE K AWCIUIUIMHAPHBIM MepaM, KOTOpHIE HE CIIy)KaT
CaHKIIMEeH, TPelyCMOTPEHHOH B ClTydae YrOJIOBHOTO ITPaBOHAPYIIIEHUS MO0 CMBICTY cTaThu 14

MMMUTPAIIHOHHOTO 3aKOHO/IATEBCTBA IPOM3BOIBHO MM HEOOOCHOBAHHO OTKA3bIBAETCA B
KaHaJICKOM IPaKIaHCTBE JIUI[aM, MMEIOIMM YTOJIOBHBIE CYAMMOCTI.
32 Hiwocmpom npomue Ascmpanuu (CCPR/C/102/D/1557/2007).
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ITakta®*. B cBs3u ¢ coobmenuem [owc. 1. npomue Hosou 3eranouu Komwurer cuen, d9to
pEIICHHE O BBICBUIKE aBTOpPa SBHJIOCH MEPOH aJMUHHCTPATUBHOTO XapaKTepa M He ObLIO
JIBOWHBIM HAaKa3aHUEM IO BELIHECEHHOMY paHee OOBUHHUTEILHOMY IO JETY O HAPKOTHYECKIX
cpeacTBax®,

420 B pmene Vuep npomus Huodepranoos® EBpomneickuil cyq mo mpaBaM dellOBeKa
MOCTAHOBMII, YTO «BBICHLIKA, HA3HAYCHHAS B pAMKax aJMHHUCTPATUBHOTO Pa30HpaTeIbCTBa
MOCIIC BHIHECEHHUS YTOJIOBHOTO MPUTOBOPA, HE O3HAYACT MPUMEHEHHE ABOWHOTO HaKa3aHMUs
HU 110 cMbIcity crateu 4 IIpotokoma Ne 7, HM B T'yMaHUTapPHOM CMBICJIE 3TOTO TEPMHHAY.
IMepuon 3aeprKaHus aBTOPa B IPUEMHHUKE ISl AIMMUTPAHTOB | €T0 MOCICAYOIIAsk BEICBLIKA
HE MPEICTABISIOT CO00i yrOMOBHOTO HAKA3aHUS U HE SIBISIIOTCS ABOMHBIM HAaKa3aHHEM [0
CcMBICHTYy IyHKTa 7 cratbu 14 [lakra.

4.21 Tlo moBoay yTBepXKIEHHS O HaKa3aHWU B PETPOAKTUBHOM IIOPSIKE, 3alpeIieHHOM
nyHkToM 1 crateu 15 IlakTa, rocynapcTBO-ydyaCTHHK YTBEPXAAET, YTO 3TO IMOJOKEHHE
OTrpaHMYMBACTCs 3aKOHAMH, YCTAaHABJIMBAIOIIUMU YTOJOBHYIO OTBETCTBEHHOCTb WM
HaKa3aHHUe 3a YrOJIOBHBIE TPaBOHAPYIICHUs. B oTin4une oT 3T0T0, B IAaHHOM CiIydae He ObUIo
PETPOCIIEKTUBHOTO  NPUMEHEHHs  3aKOHOJNATEIbCTBA, IOCKOJIBbKY IOJIOXKEHHsS 00
AHHYJIUPpOBaHMU BU3bI Ha OCHOBAHWU HECOOTBCTCTBUSA KPUTCPUIO I[O6p0HOpﬂI[O‘IHOCTI/I
ObuTH BBeieHBI B 1999 roay U SIBISIOTCS TOCTYIHBIMU JUISL BCEX.

4.22 B orHomenun nyHkTa 1 crarbu 24 [lakTa rocyjapcTBo-y4acTHHK YTBEpPIKIAeT, 4TO
caMma CTaThsl HE yCTaHABIMBACT IIpaBa JETEH, a CKOpee rapaHTHPYET, YTO BCEM MACTSIM,
HaxXOJIIMMCS T0]] FOPUCAMKIHEH Ka)KAOTO TOCYAapCTBa-y4acTHHKA, IMPEIOCTaBISCTCS
3amuTa. B ABCTpanmum IeHCTBYeT IIMPOKHH CIIEKTP 3aKOHOAATEIBbHBIX M JPYTHX MeEp,
HalpaBJICHHBIX Ha 00ECTIeYEeHHUE 3aIUTHI AETEH CO CTOPOHBI MX ceMeH, 00IIecTBa B [IEJIOM 1
rocyAapcTBa. ABTOp HE TMpEICTaBMI HHUKAKHX JOKa3aTeNbCTB TOTO, YTO CHCTEMa B
ABcTpanuu He o0ecreynBaeT HEOOXOAUMBIX MEp 3alUTHl HECOBEPIICHHOJICTHHUX.

4.23 B oTHOWIEHUM MpaBa rojioca Mo MyHKTy b) crarbu 25 [lakTa rocyaapcTBo-y4acTHHK
YTBEPXKIAET, YTO ITHU MOJIOKEHUsI HPUMEHSFOTCS TOJBKO K rpakaaHaM. OHAKO CYIIECTBYET
HCKIIIOYEHHE, COIJIaCHO KOTOPOMY HEKOTOpbIE HOCTOSIHHBIE PE3UICHTHI,
3aperucTpupoBaHHbIe 10 25 aHBaps 1984 rona (naThl mpekpalieHus NpeaoCTaBIeHHUS ATOT0
IpaBa), UMCIOT MPABO TOJOCOBaTh Ha (heJepabHBIX BhIOOpAX U pedepeHIyMax, U aBToOp
nojmanaeT nmox 3To uckimodenue. CormacHo myHKTY b) crateu 25 Ilakra, rocymapcrsa-
YYACTHHKH He 0053aHbI MPEAOCTABIIATH TOCTOSTHHBIM PE3UICHTaM IIPaBO TOJI0Ca, PAaBHO Kak
U TOCYIapCTBY-Y4aCTHUKY HHUYTO HE MPEISTCTBYET JHIINTh HHOCTPAHIIA MIPaBa MOCTOSIHHO
NIPOKMBAaTh B ABCTpPaJIMM MM 0053aTh COXpaHATH IIPAaBO ToJIOCA B COOTBETCTBUH C
BHYTPEHHNM 3aKOHOJaTEJILCTBOM JIUIIO, KOTOPOE YTPATHIIO CTAaTyC OCTOSIHHOTO PE3HUACHTA.
CoOTBETCTBEHHO, KaJoObl aBropa MO TMyHKTY b) cratem 25 [lakta sBIsroTCS
HE0OOCHOBAaHHBIMU.

KOMMeHTapHI/l aBTOpa K 3aMEYaHUAM Irocyiapcrea-y4aCTHUKa OTHOCUTEJIbHO
NMPUEMJIEMOCTH U CylI€CTBA cooﬁmemm

5.1 B orBere or 15 wurons 2019 roma aBTOp 3asBisieT, YTO peUIeHHE MUHHUCTpa 00
AHHYJUPOBAHUU €TI0 BU3bI SBISIETCS <GSIBHO MPOM3BOJIBHBIMY) M «PAaBHOCHIILHBIM OTKa3y B
MIpaBoOCYIWM». B 4aCTHOCTH, OH YTBEP)KAAET, YTO MUHHUCTD HE MPUAAI TOHKHOTO 3HAYCHHUS
OIICHKE «HH3KOTO PHCKa» COBEPIICHUS HOBBIX IPABOHAPYIICHHH, €r0 JaBHUM CBS3SIM C
ABcrpanuel, «HauIydimeMy OOCCIICYCHUI0 WHTEPECOB» OETell aBTopa W MOCIEACTBHSIM
AHHYJIMPOBAHUS BU3BI JUIS 370POBBS W OJIArOMONY4YHs aBTOpA. ABTOp YTBEPXKIACT, UTO
mo00oe pasyMHOE JIHIO, TPHHAMAIOIIEE pEIICHHE, COWIO OBl 3TH COOOpaKEHUs
JIOCTaTOYHBIMHU ISl HEJIOMYIIEHHUS aHHYJIMPOBAHUS BU3BI.

5.2  Omenka TOro, 4ro MEPBOHAYAILHOE PEIICHHE 00 AHHYJIHMPOBAHWU BHU3bI SIBHIIOCH
OTKa30M B IIPABOCYIUH, TIOATBEPKAAETCS CCHUIKON Ha TOCIIEAHEE 3aKIIOUCHIE O COCTOSHIH
MICHUXMYECKOTO 30pOoBbs aBTopa oT 1 Mas 2019 roma®. HauGosiee 3HAUMMBIMU SIBIISTFOTCS
CJIeNIaHHbIE HA OCHOBE ATOTO 3aKTFOUEHHUS BBIBOJIBI O TOM, UTO «HE OBIJIO BHISIBJICHO HUKAKHUX

33 TocymapcTBO-y4acTHHK CChITaeTcs Ha 3aMedaHue obmiero nopsaka Ne 32 (2007) o paBeHCTBe nepes

cyJamu U TpuOyHallaMH U MpaBe KaKA0T0 Ha CIPaBeIMBOE CyieOHOe pa3oupaTeIbeTBO.
34 IDre. I. npomue Hoeoii 3enanouu (CCPR/C/115/D/2631/2015).
38 European Court of Human Rights, Uner v. Netherlands, Application No. 46410/99 (16 June 2005).
36 ABTOp MPUBOJMUT CCHLIKY Ha 3aKmouenue Ciyk6 KOMIUIEKCHOTO yX0/a 3 ICHXHYECKUM 3/I0POBbEM
XapTiimyna U MpeACTaBIIseT ero KOMHIO.
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omaceHwit 3a 0€30IaCHOCTEY WM «HE OBUIO BBIBICHO PHUCKA MPUIMHEHUS Bpeaa APYTHM.
BmMecre ¢ TeM B 3aK/IIOYEHUH TOBOPHUTCS O MPOOIEMax ¢ MCUXUYECKHM 3JI0POBBEM aBTOPA,
KOTOpBIE YCYI'yOWINCH B pe3ysbTaTe ero NnpeObIBaHus B MPUEMHHUKE Ui IMMHUIPAHTOB H
BBICBUIKH. DTH NMPOOJIEMBI MOIJIH OBl OBITH CMSITYEHBI B CITydae BhIJaul €My pa3pelleHus Ha
penaTpuanuio B ABCTpanuio. B 3akimoueHnn noapoOHO OIHMCHIBAETCS )KECTOKOE 00paleHue,
KOTOPOMY aBTOP MOABEPTaNcs, B IEPUO]] HAXOXKICHUS B IIEHTPE COJEeP KaHUs 3aepKAHHBIX,
U NepeXuBacMble MM MPOOJIEMbI, BBI3BAaHHBIE TSXKEIBIM SMOIMOHAIBLHBIM COCTOSHHEM M
TPEBOIOM, a TaK)Ke HEKOTOPBIE COMAaTHYECKUE MIPU3HAKH AenpeccHu®’.

Jlono/IHNTe IbHbIE 3aMeYaHUsl TOCY1apCTBA-YYACTHHKA

6. 11 mO56pst 2019 roma rocyaapcTBO-y4acTHHUK MPEICTABUIIO OTBET HA KOMMEHTapUH
aBTOPa, B KOTOPOM OHO OTMETHJIO, YTO aBTOP HE BBIABHII HUKAKUX HAPYIICHHUH B PEIICHUH
MHHHCTpa, KOTOpoe OBUIO NPEIMETOM pAcCMOTPEHHs IIITH OTHENbHBIX HHCTAHIMH,
NPOBOJMBIIUX €ro IHepecMOoTp B cyneOHoM mopsinke. OHO cChUIaeTCs Ha 3asBIICHHE
MHUHHCTpa 0 IPUYMHAX, B KOTOPOM PacCMaTpPHBAIOTCS BCE YIOMSHYTBIE 00CTOSATENLCTBA, HO
B KOTOPOM HE NPHU3HAETCS, YTO OHHU IEPEBEIIMBAIOT PUCK HAHECEHMs BpeAa OOILECTBY.
ITo moBoay 3akmroueHMs: Bpaua®, rocyapcTBO-y4aCTHUK OTMEYAET, YTO, IMOCKOJBKY 3TO
3aKJII0UEHUE OBUIO COCTaBIEHO HE B KOHTEKCTE PEU/INBa IPAaBOHAPYIICHHS, a B KOHTEKCTE
oOcienoBaHus Ha IpeAMET ACIPECCHH, OHO HMEeT OrpaHHYeHHOoe 3HaueHue. OpHAKo
rOCYAapCTBO-YYaCTHUK YTBEPKIAET, YTO 3aKITIOYCHUE O COCTOSIHUH IICUXUUECKOTO 30POBbS
SIBJISIOCH YacThIO CBUIETEIBCTB, PACCMOTPEHHBIX MHHUCTPOM.

Bonpocs! 1 npoueaypa ux paccmorpenus B Komurere

PaCCMompeHue eonpoca o npuemiemocmu

7.1  Tlpexxnme 4eM paccMaTpuBaTh KaKyl-JIHOO Kajo0y, COIepKalIylocss B COOOIICHUH,
KomureTt 1omKeH, COriacHo npaBmity 97 CBOMX HPaBUIl MPOLELYPBI, PEIIUTH BOIIPOC O TOM,
SIBJSIETCSL JIM JaHHOE COOOIIEHHEe NPHEMIIEMBIM B COOTBETCTBHU ¢ DaKyJIbTaTHBHBIM
HPOTOKOJIOM.

7.2  CornacHo TpeOOBaHUSAM MOANYHKTa 2 a) craTbd 5 (PakyibTaTUBHOTO MPOTOKOJIA,
Komurer y1ocTOBEpHIICS B TOM, YTO 3TOT JK€ BOIPOC HE PACCMATPUBAETCS B COOTBETCTBUU
¢ ApyToH Mporeaypoil MeXIYHaPOHOTO Pa30UpaTeNbCTBA UIH YPETyIUPOBaHUS.

7.3  KomuTer npuHUMAET K CBEJICHUIO YTBEPXKICHUE aBTOpPa O TOM, YTO OH UcUepIaj Bce
MMEBIINECS B €T0 PaCHOPsHKEHUH 3G PEKTUBHBIE BHYTPEHHHUE CPEACTBA TPABOBON 3AIUTHI.
B orcyrcTBHE BO3paykeHHMil rocynapcTBa-y4acTHHUKa B 3TOW cBsi3u KomureT cumraer, 4to
nommyHkT 2 b) cratem 5 @akyabTaTHBHOTO IIPOTOKOJNA HE TIPENSTCTBYET eMy B
PacCMOTPEHHH 3TOTO COOOIICHHUS.

7.4  KomuTeT NpHHHUMAET K CBEACHHIO YTBEPXKICHHUE TOCY1apCTBa-yIaCTHUKA O TOM, YTO
*anoba aBTopa 1o MyHKTY 7 ctaThu 14 [lakTa, XapakTepHu3yromias CBOH apecT, 3aiepKaHue
U BBICBIIKY KaK HOBOE HaKa3aHHE 3a OTOBITBIC CYIMMOCTH, SBISETCS HEZOCTaTOYHO
obOocHoBaHHOW. KoMuTeT Takke NpUHUMAET K CBEJCHHUIO YTBEPXKICHUS aBTOPa O TOM, YTO
JNeUCTBUS  TroOCylapcTBa-y4acTHHKAa MPEICTABISIOT COOOH  YroJOBHBIC — HaKazaHUS,
Ha3HauYEHHBIE 32 NMPECTYIJICHNS, 32 COBEPIICHHE KOTOPHIX OH YK€ OTOBLT HaKa3aHUe, U UTo,
ITOCKOJIbKY HOBOE JIeJI0 He ObLI0 BO30YKEHO, AJIS IPUMEHEHHS HOBBIX YTOJIOBHBIX CAaHKIUH
Her ocHoBaHMH. Ilo 3TOIl MpHUMHE aBTOp yTBEp)KAAeT, YTO OOpalleHHe ¢ HUM BO BpeMs
IPOLETYPhl BBICBUIKH, SBISIOIICHCS YrOJIOBHOW MO CBOEH HpUpOAe, MOANAaNacT MOA He
JIOITyCKAaIOIIe JBOMHON MOJCYAHOCTU U JBOMHOIO HaKa3aHUS B PETPOAKTUBHOM HOPSIKE
cratbu 14 u 15 Ilakra u Hapymaer ux. Komurer Takke NpUHUMAET K CBEACHHUIO JOBOJ
rocyJ1apCTBa-y4acTHHKA O TOM, UTO IPOLEAYPA BBICBUIKHA UMEET YUCTO aJMUHUCTPATUBHBIN
XapakTep, ¥, XOTs KpUTEepHil JOOPOIOPSAA0YHOCTH B COOTBETCTBUH ¢ 3aKOHOM O MHUTPALMN
YYHUTBIBaET MPOIUIbIE CYIMMOCTH, €€ IIeNbI0 ABISETCSd HE HaKa3aHWe, a o0ecredeHue
obmecTBeHHOI Oe3omacHocTH. KomuTeT HamoMWHaeT O CBOEH IIPaBOBOI IpakTHKE,
mojTBepxaaromen, uto crates 14 IlakTa mpuMeHMMa K YTOJOBHBIM JienaM, a HE K
pa3bupaTenbCTBaM, CBA3AHHBIM C JICTOPTAlMel W BBICBUIKOH®, M YTO aIMUHHUCTPATHBHBIC
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ABTOp He IIpe/ICTaBUII IONIOTHUTENbHY0 HHpOpMAaNHIO.
[ocynapcTBO y4acTHHK CChIIAeTCS HA 3aKIIFOYEHHE, YIIOMsAHYyTOoe B 1. 2.17 1 cHocke 19.

389 IIoc. I'. npomus Hoeoii 3enanouu (CCPR/C/115/D/2631/2015). KomuTeT, BO-NepBLIX, OTMEYAET, YTO

npuHIHMI ne bis in idem, rapantupyemsiii cratbeit 14 7) Ilakra 3anpeniaer rocy1apcTeam CyauTh

11


http://undocs.org/ru/CCPR/C/115/D/2631/2015

CCPR/C/135/D/2981/2017

12

pa30dupaTenbCTBa, SABIAIOMINECS CIEICTBUEM YTOJIOBHOTO IPUTOBOPA, HE TPUPABHUBAIOTCS K
JBOMHOMY HakazaHuio mo TyHKTy 7 crtathu 14 Ilakta®. CoortBercTBenHO, Komwurer
MIPUXOJUT K BBIBOJY O TOM, YTO COIJIACHO cTaThe 3 DaKyNbTaTUBHOTO IPOTOKOJIA JKAIOOBI
aBTOpa 1Mo cTaThsaM 14 u 15 sBnstoTcst HempueMieMbIMU ratione materiae.

7.5 Komurer ormeyaer, 4YTO TOCYJapCTBO-yYacTHHK OCHAapUBaeT IIPHEMIIEMOCTb
YTBEPXKICHNUH aBTOpa 10 cTaThe 14 B CHITy OTCYTCTBHS OOOCHOBAHUS B HAPYILICHUE CTaThH 2
dakynbTaTUBHOTO IPOTOKOJIA U paBwia 96 b) mpaBuil mpoueaypbl, HOCKOIBKY aBTOp HE
MIPUBENl OJHO3HAYHOTO YKa3aHWS HA TO, KaKWE IOJIOKEHUS CTaThH 14, 3a HCKIIOYEHHEM
myHKTa 7 (CM. IMyHKT 7.4), OBUTH TPEATIONIOKUTENIFHO HAPYIICHBI, U HE BBISBIJI HHUKAKUX
IpoLecCyaIbHBIX HAPYIICHHUH B yTOJIOBHOM IIPOU3BO/ICTBE, T. €. TEX HApYyIIECHHUH, K KOTOPBIM
npumensiercss cratbs 14. Ilo stoif mpuumae KomMHTET B COOTBETCTBHH €O CTaTheil 2
@DaKyIbTaTHBHOTO TPOTOKOJA CYHTACT OCTAJBHBIC KaloOBI aBTOpa mo crarbe 14 Ilakra
HETIPUEMJICMBIMHI KaK HEIOCTATOYHO 0OOCHOBAHHEIE.

7.6  KomureT oTMe4YaeT yTBEPKICHHUE rOCyNapCTBA-YIaCTHUKA O TOM, YTO BCE JKAIOOBI,
Kacaroluecs] 4ICHOB CEMbH aBTOPA, JOJ/DKHBI OBbITh MPHU3HAHBI HENpUEMIIEMbIMH ratione
personae, MOCKOJbKY HHKAKHX jKal00 OT MIMEHHU IPYTUX YICHOB CEMbU aBTOpa MOJAHO HE
ObUTO, U OHHM HE OBUIM BKJIIOUCHBI B COOOIICHHE aBTOpa B KayecTBE XepTB. [loaTomy
rOCyAapCTBO-YYaCTHUK YTBEPXKIAeT, YTO aBTOP HE HMEeT MPaBOMOYMS 3asBISTH O
HapyIICHHH TpaB JI00Oro APYroro JHIA, MOCKOJBKY 3TO MPOTHBOPECYUT TPEOOBAHHSIM
crarel 1 u 2 @akynIpTaTHBHOTO MPOTOKOJa. KOMHTET 0OTMEYaeT, 9YT0O HUUTO B COOOICHUH
aBTOpa HE YKa3bIBAET Ha TO, YTO OHO MOAAETCS OT UMEHU JAPYTUX YJICHOB CEMbU WIH YTO
KTO-THOO elle IODKeH paccMaTphBaThCs B KadecTBE JKepPTBBL. Kpome Toro, aBTOp HE
TIPECTaBUI HUKAKUX CBHUIETENBCTB, KOTOPHIC OBl YKa3blBalll HA JAaHHOE APYTHUM JIHIIOM
corjacue HaJelIUTh aBTOpa MOJHOMOYMSMM JEHUCTBOBaTb OT MMEHM 3TOrO JIMLA B XOJE
pasbuparesbcTBa B KomuteTe, v He MPUBEI B CBOEM COOOIIICHUHM HUKAKHX JJOBOJIOB B MOJIB3Y
TOTO, YTO €My OBbLIO TMOPYYEHO ClienaTh 3TO, WIM CUWTAN, YTO B DTOW CBSI3U COTJIACHE
nojpasymeBanock. [IoaTomy B cooTBeTCTBUH ¢ paBmiioM 91 npasun nponenypsl Komurera
u crarbeir 2 DakyJabTaTUBHOTO MpoToKoja KoMmuTeT cuumTaeT yTBEpXKIEHHUS aBTOpa
OTHOCHTENILHO €r0 JeTell ¥ MaTepH 1o crathe 24 IakTa HempuemaeMbIMU ratione personae.

7.7  KomureT mpuHMMaeT K CBEJCHUIO YTBEP:KICHHS aBTopa Mo crathe 25 IlakTta 0 ToMm,
YTO OH MMEET MPABO TOJIOCOBATH B TOCYAAapCTBE-YYaCTHUKE, O UYeM CBHICTCIBCTBYET €TO
peTUCTpaIys B CIIFICKe N30HUpaTenei, U 4To, 3a/IepKaB U BBICIIAB €r0, TOCYIapCTBO-YUaCTHUK
TEM caMbIM HapYIIMIO 3TO IPaBO, BOCIPEIATCTBOBaB €ro ocymecTBieHui0. C apyroit
CTOPOHBI, TOCYIaPCTBO-YIACTHUK YTBEPKAAET, UYTO HA CAMOM JIeJe aBTOpP BOCIIOIB30BAJICS
CYIIECTBOBABIICH B TPOIUIOM 3aKOHOJATEIbHOW NPUBWIIETHEH, B ONpPEICICHHOE BPEMs
MIPEIOCTABICHHON ONpeAeNeHHOW TpYyIIe IOCTOSHHBIX >XuTened. B 3Tol cBsi3u OHO
YTBEPIKIAET, 4TO, OYAy4YH HErPaKIaHUHOM, OH HE MOKET OBITh JIUIIICH TpaBa, KOTOPHIM OH
Ha caMoM Jiejie He 00naaeT. B cBeTe BBIIEH3I0KEHHOT0 KOMHUTET MPUXOIUT K BBIBOIY O
TOM, YTO aBTOP HEAOCTATOYHO OOOCHOBAJ 3TH KaJ00BI AN IeNiell MpHeMJIEeMOCTH, U B
COOTBETCTBUU CO CTaThel 2 DaKkyabTaTUBHOTO MPOTOKOJIA MPU3HAET UX HEMTPUEMIIEMBIMH.

7.8  Komurer cumTaet, 4TO OCTAIbHBIC YKaJ0ObI aBTOpA, 3aTPArHBAIOIIUE BOIPOCHI IO
cratbsaM 9 u 12 [Nakra, SBISFOTCS TOCTATOYHO 0OOCHOBAaHHBIMH JIIS LeNIel MPHUEMIIEMOCTH
MIEPEXOINT K MX PACCMOTPEHHIO IO CYIIECTBY.

PaccmoTpenne no cyuecrBy

8.1 Komuret paccMOTpesl HACTOAMIEC COO6HICHI/I€ B CBeTe Bceill HpeHCTaBHGHHOﬁ eMy
CTOpOHaAMH I/IH(l)OpMaIII/II/I, KaK 3TO ONpeAYyCMOTPECHO MYHKTOM 1 cratem 5 (-DaKyJ'IBTaTI/IBHOFO
IIPOTOKOJIA.

8.2 B cBa3u ¢ yTBepkAeHHAMHU aBTopa 1o crarbe 12 Ilakra Komwurer mpexnae Bcero
IIPUHUMAET K CBEJECHUIO €TI0 3asBICHUS O TOM, YTO OH y4acTBOBAJ B IEPEMOHHUH IIOJyUEHUS

KOro-y6o 3a NpecTyIieHne, 32 KOTOPOE OH yske OblLI ocy Xk /eH U npurosoped. Komurer oTmeyaer,
4TO B 0OCTOATENBCTBAX JAHHOTO JIea PEIleHHe IPOIOIIKHTE IIPOLETYPY BBICBUIKH aBTOPA ABIISETCS
Mepoi aAMMHHUCTPATUBHOT'O XapaKTepa, KOTOpask He 3aBUCHT OT ()aKTa ero OCY>KIACHHUs U IPUroBOpa B
COOTBETCTBUHM C YTOJOBHBIM IIPAaBOM 3a IIPECTYILICHHUS, CBA3aHHbIE C HAPKOTUKAaMHU. TakuM oOpasoMm,
OHa HE MOXKET PacCMaTPUBATHCA KaK JIOIOIHUTENbHOE HAKA3aHHUE 3a YTOJIOBHBIE IPECTYTUICHHS,
coBepIeHHbIe aBTOpoM. COoOTBETCTBEHHO, KOMUTET CUMTAET, YTO YTBEPIKAEHNUS aBTOpa HE
MOJHMMAIOT HUKAKHUX BOIIPOCOB MO MyHKTY 7 cTaThu 14 ITakTa.

40 IDre. I. npomue Hoeoii 3enanouu (CCPR/C/115/D/2631/2015).
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aBCTpAMICKOTO rpakaancTsa B 1981 romy B pamkax mporiecca 3a4iciIieHus B BOOPYKEHHBIC
CHJIBI, YTO OH T'0JIOCOBAJI M BBICTABJISJI CBOIO KaHIWIATypy Ha BBIOOpax B roCyAapcTBe-
yYacTHHKE M 4YTO OH SBISETCS TPOKIAHUHOM TOCYNapCTBa-y4acTHHKA KaK dIeHa
ConapysxectBa Haumi. OH TaK)ke MPUHUMAET K CBEJCHUIO apIyMEHT IoCcy1apCTBa-y4yacTHHKa
0 TOM, YTO Ha O(QUIEPOB BOOPYKEHHBIX CWJI, 3aHUMAIOLIMXCS BOIpOCaMH Habopa
BOCHHOCITY)KAIlIMX, HE BO3JIOXKEHBI MOJHOMOYHS IPEAOCTaBIATh TI'PAXKIAHCTBO, HYTO
HaJleJICHHE aBTOpa W30MpATeNIbHBIMKM IpaBaMH ObLIO OOYCJIOBJIEHO 3aKOHOJIATEIbHOU
NPUBWIETHEN, NPENOCTABICHHOW OINPENENCHHOW KaTerOpuM paHee  HaJCIECHHBIX
n30MpaTETFHBIME [IPaBaMH IIOCTOSHHBIX PE3UIACHTOB U UTO aBTOP HU pa3y He oOparmaics 3a
TOJy4eHHeM TpakaaHcTBa. OHO Takke YTBEPKIAET, 9TO €0 CyAeOHbIC OpTaHbl TIIATEIEHO
paccMoTpenu Bce 3TH 00CTOATENhCTBAa W MPHUILIA K BRIBOLY O TOM, YTO HH OIHO 3 HHX,
B3STOE IT0 OTJEIEHOCTH WM B COBOKYITHOCTH, HE Ja€T aBTOPY IpaBa Ha TPaKIaHCTBO.

8.3  Kowmmurer oT™MeuaeT, 4TO OrpaHWYCHHUS MIPpaBa HA CBOOOIY MEPEABIDKCHHUS W BHIOOP
MecTa JKHTENBCTBA, 3aliiiaeMble myHkramu 1 u 2 cratbu 12 [lakTa, 3aBHCAT OT cTaryca
aBTOpa JMOO KakK TpaXkIaHWHa, JIMOO KaK 3aKOHHO HAaXOJSALIErocst B CTpaHe MHOCTpaHLA, a
NpaBo, yNoMsiHyToe B yHKTe 4 ctathu 12 Ilakta, mpuMeHsETCS K TEM JIMIaM, YbH CBS3H C
rOCyAapCTBOM-Y4aCTHUKOM TaKOBBI, YTO OHO MOJXET CUUTAThCs «CBOEH COOCTBEHHOU
cTpaHoit»*!. KoMHTeT TakKe 0TMEYAEeT, YTO BOMPOC O TPAKIAHCTBE aBTOpa ObLIT pacCMOTPEH
BO BCEX HMMCIOIMXCA HAIMOHAJIBHBIX MHCTAHIHUAX W 4YTO aBTOPp HE MOAHUMAET BOIIPOC O
npoueccyainbHbIX — HapymeHusx. Ilostomy Komurer He cuutaer HEOOXOIUMBIM
BMCLINBATECS B PEIICHHE TOCYAapCTBa-y4acTHHKA O TOM, YTO aBTOpP (aKTHYCCKH HE
SIBJISICTCS €0 TPAXKIAHHHOM.

8.4  Komurer HaOMUHAET O CBOEH CyAeOHOI MpakTHKe*? M0 BOIPOCY O TOM, MOXKET JIH
JIMIO, BBEXABILEE B JaHHOE TOCYIapCTBO HA OCHOBAHWH YCIOBHI €r0 HMMHIPALIHOHHOTO
3aKOHO/IATENbCTBA U B COOTBETCTBHH C HHMM, PacCMaTPUBATH ITO TOCYJapCTBO KaK CBOIO
COOCTBEHHYIO CTpaHy, €CIIH OHO HE NMPHOOPENIO ero rpakJaHCTBa U MPOJOJDKACT COXPAHSTh
TPpAXIAHCTBO CTpaHbl CBOCIO IMPOUCXOKICHUA. OTBET MOXKET 6I)ITI> IIOJIOKUTCIIbHBIM B
ClIydac, Korjia cTpaHa UMMUIrpalilui CTaBUT HE0O0OCHOBAHHEIE MpeIATCTBUA JI MMOJTYUCHUA
IpaXJaHCTBA HOBBIMH HMMHIPAHTAMH; OJHAKO, KOTJa, Kak B JaHHOM CIlydae, CTpaHa
UMMHUTPALUK  CHOCOOCTBYET TNPHOOPETEHUIO CBOETO TIPaXKAAaHCTBA, a HMMHUIPAHT
BO3/IEP)KHBACTCSL OT 3TOrO JIMGO 10 CBOEMY BBIOOpY, JIMOO coBepiias NeHCTBUSI, KOTOPbIE
JIMIIAIOT €ro MpaBa IPHOOPECTH 3TO TPAXKAAHCTBO, 110 CMBICIY MyHKTa 4 crateu 12 [Makra
CTpaHa HIMMHTPAIUH HE CTAHOBUTCSI «CBOEH COOCTBEHHOM CTpaHoii». B aToii cBsi3u cenyer
OTMETHUTh, YTO, XOTS Npu paspaborke myHkTa 4 crareu 12 I[lakra TepMHH «cTpaHa
IPKAAHCTBA» ObLI OTKIOHEH, IIPEIIOKEHHE CCBUIATBCS HA CTPaHy [MOCTOSHHOTO
NPOXKHBAHUS TakKe ObLIO OTKIOHEHO. KOMHTET Takke HAOMHHAET O CBOCH MPaBOBOM
npakTHKe 1o coobmenusiM  Hiocmpom™ wu  Yopceiim*, B COOTBETCTBHH C KOTOPOWH
HEMpHOOpeTeHne TPaKJaHCTBA B  OTCYTCTBUE  HEOOOCHOBAHHBIX  MPEMSATCTBUM,
YCTaHOBJICHHBIX rocy1japCTBOM-y4aCTHUKOM, HE SIBJIACTCA OINPCACIIAIOIINM JJIsL
NpUMEHEeHHs1 MyHKTa 4 cratbu 12, KOraa MHIMBUAYyalbHbIE M BecbMa CHelU(pHYECKHE
00CTOATENBCTBA JETAI0T TAKOE TOJKOBAHUE CIHIIIKOM OTPAHHIUTETbHBIM.

8.5  Kowmmurer menaer BBIBOJ, COTIIACHO KOTOPOMY, XOTS aBTOP COOOIICHHUS YTBEPKIACT,
9TO OH CyOBEKTHBHO CUHUTACT FOCYAapPCTBO-YIACTHUK CBOCH COOCTBEHHOU CTPaHOM, HIUYTO B
MPEACTAaBICHHBIX MM MaTepuajaXx HE YKa3blBaeT Ha HEJOCTaTKHU B PacCMOTPEHHUH
rOCyTapCTBOM-YYaCTHUKOM CTaTyca aBTOpa COOOIIEHHS, KOTOPOE BKIFOYATIO H3YYEHUE €TO
HaMEpeHHMsI MOCTOSHHO OCTaBaThCs B IOCYAAPCTBE-yUACTHHUKE, €r0 HEKEJaHUs MojaBaTh
3asBJIEHUE HA TPaKJAHCTBO M OTKA3aThCsl OT CBOEro IpakJaHCTBAa MO POKIEHHUIO, €ro
COIMANILHBIX CBSI3€H C TOCYJIapCTBOM-YYaCTHHUKOM, BKJIIOYAas ydacTHE B OOIIECTBEHHOM
JKU3HM, OTcyTcTBHE cBsized B llloTiannum u mocneacTBUSl A €ro CeMEWHOW JKU3HH,
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Cw. 1. 20 3amevanus obutero nopsiaka Ne 27 (1999) o cBobo/ie mepeiBIKEeHNs, B KOTOPOM YKa3aHo,
4T0: «B opMynmpoBke myHKTa 4 cTaThel 12 HE IPOBOIUTCS PA3IAIHS MEKIY TPKIAHAMH U
unoctpaniamu ("HukT0"). Chepa oxBara MOHATH ""CBOFO COGCTBEHHYIO CTpaHy" mimpe cdepbl oxBara
HOHATH "'cTpaHy cBoero rpaxkxaancTsa’. OHO He OrpaHUYMBACTCS IPAXKIAAHCTBOM B (hOpPMaATLHOM
3HAYEHUH ATOTO MOHATHSA, T. €. TPAXKIAHCTBOM, IPHOOPETEHHBIM TI0 POXKICHHIO WITH B PE3yJIbTaTe
HPUCBOCHHUS; OHO PACIPOCTPaHsETCsl, KAK MUHUMYM, Ha JIML, KOTOpPbIE B CHIIy CBOUX OCOOBIX CBsA3EH
¢ paccMaTpUBaeMOW CTPaHOM MIIM CBOMX NPETEH3UH B OTHOLICHUH 3TOH CTpaHbl HE MOTYT
paccMaTpUBaThHCS B KAYECTBE HHOCTPAHIIEBY.

Cmioapm npomue Kanaowr (CCPR/C/58/D/538/1993).

Hiocmpom npomue Aecmparuu (CCPR/C/102/D/1557/2007).

Yopceiim npomue Kanaoer (CCPR/C/102/D/1959/2010).
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KOTOpBIE OBIIH JOKHBIM 00pa30M B3BELICHB! HAIMOHAIBHBIMU OPTaHaMH, IPUHUMAIOITIMU
pEIICHUSL.

8.6  KomuTeT He HaXOAWT B CBS3M C JAHHBLIM COOOIIEHHEM KaKUX-IN0O OOCTOSTENLCTB,
JIOCTaTOYHBIX JIJIsl TOTO, YTOOBI COCIATHCS HA BBIMICYTIOMSIHYTHIC HCKITIOUCHHUS MO MyHKTY 4
cratbu 12 Tlakta. B 3THX oOcTositenbcTBaXx KOMHTET HPUXOAUT K BBIBOAY, COTJIACHO
KOTOPOMY aBTOP HE MOXET YTBEPXKAaTh, YTO ABCTpalius SBIISACTCS «ero COOCTBEHHOMN
CTpaHOW» IS 1enieit myHKTa 4 cTaThyl 12 ¥ B CHITy 3TOTO HE MOXKET CAEIaTh BBIBOJ O TOM,
YTO mpaBa aBTopa 1o crarbe 12 [Takra ObUTH HAPYIICHBI.

8.7  C yueroMm BHIIEHU3I0KEHHOT0, KOMHTET MIepexouT K pacCMOTPEHHIO YTBEPIKICHUN
aBTOpa O TOM, YTO, IOCKOJIBKY OH BCET/Ia 3aKOHHO HAaXOIUJICS Ha TEPPUTOPUH TOCYAapCTBa-
YYacTHHKA B CHITy CBOETO (PaKTHIECKOTO WM MOAPa3yMEBaeMOTo TPaXIaHCTBA, €TO apecT,
3a7iep’)KaHAe W BBICBUIKA CaMH 10 ce0e SBIAIOTCS MPOM3BOJBHBIMU W, CIIEIOBATEIBHO,
npotuBopedru ctathe 9 [lakra. KomuTer, He HaliIs HIKAKUX OCHOBAaHHUU JJIS TOTO, YTOOBI
MIOCTAaBUTH 0]l COMHEHHE BBIBOJ I'OCYAApCTBa-y4yacTHHKA O TOM, YTO aBTOP HE SIBISETCS
IpaXAaHUHOM ABCTpalnH, MEPEXOJUT K PACCMOTPEHHIO OOCTOSATENBLCTB, NMPHHSTHIX BO
BHUMaHHE [TPY MIPUHATUY PELIeHHUs 00 aHHYJIMPOBaHUH BHU3bI,  TOTO, OBUIO JIX ATO PEIICHHUE
NIPUHSTO TPOU3BOJIBHO M, CIIEJ0OBATENLHO, OBUTH JIM MPOU3BOJBHBIMH €0 MOCIHEIyIOLIHe
apecT U 3aJiepiKaHue.

8.8  Komurer ormeuaer, yto 26 okTsa0ps 2014 roma aBrop ObUT NPOMH(GOPMUPOBAH O
pemreHnE 00 aHHYJTUPOBAHWU BH3HI, a 29 okTA0ps 2014 roma MMMUTPAIMOHHBIC BIACTH
cooOmmIn eMy, 4TO OH JOJDKEH SIBUTHCS B MMMHIPAIMOHHYIO CIyXOy m0 31 OKTSIOps
2014 roma, mocite 4ero oH OyZAeT 3aepKaH B OXKHUIAHUH BBHICBUIKH. EMy Taxke cooOmwm,
YTO B CIydae HESBKH B YCTAHOBJICHHBIH CPOK, BIACTH OOpATATCS 3a MOMOIIBIO K MOJHUIIHH,
94TOOBI HAWTH U 3a/1epKaTh ero. KOMHUTET Takke 0TMEYAeT, YTO aBTOP OCIIOPHJI 3TO PEIICHHUE,
B TOM YHCJIE OH XOAaTaliCTBOBaJ 00 M3laHMU CyIeOHOro 3ampera ¢ LEeNbI0 HEJAOMyIIeHHs
cBoero 3azepxkanus. KoMuTer fasee oTMevaeT, 4To CyAeOHbIN 3apeTUTENbHBIN PUKa3 ObLT
OTMEHEH 110 X0/IaTaliCTBy MHHHUCTPA, TIOCIIE YeT0 aBTOP ObLI apeCTOBaH U 3aJiepiKaH.

8.9 Komurer orMmMeuaer yTBEpXKAEHHsS aBTOpa O TOM, YTO, HE3aBUCUMO OT €ro
UMMUTPallUOHHOTO CTaTyca, AMUTENbHOE 3aepKaHie Ha HEONPeAeICHHBIH CPOK, KOTOPOMY
OH OBLJI OJBEPTHY T, NOAKPEIJICHHOE BHYTPEHHUM 3aKOHOIATEIbCTBOM, SIBIISIETCSI IO CBOEH
NPUPOZE TNPOHM3BOJBHBIM W IHpoTuBopedut I[lakTy. OH TakKe OTMEYaeT 3asBICHHE
rocynapcTBa-y4acTHHKa O TOM, 4YTO 3aJiep>KaHue ObUIO OOOCHOBAHO LICNISAMH BBICBUIKH U
OBLIO pa3yMHBIM C YYETOM PHCKA, KOTOPBIH OH MPEACTABISLI JUI OOIIECTBa, U IO ITOM
NPUYHMHE LEeNeco00pasHoi Mepoil CUUTaeTcs TONBKO 3aJepkaHue B (HopMe MOMENICHHs B
OPUEMHUK Ui MMMHIPAaHTOB. [OCylapcTBO-y4acTHHK YTBEp)KIAeT, YTO 3aJepiKaHHe
NPOJIOJDKANIOCh TOJBKO IO TeX IMOp, MOKa aBTOp He HCYepal Bce UMEIOLIMECS CPeiCTBa
NPaBOBOM 3alKThl, d((GEKTUBHBIE ISl OCIIAPUBAHUS PELICHUS O BBICBUIKE, M YTO IOCIEe
9TOTO OH ObLJI BBIC/IaH B KpaT4aiIliie BO3MOXKHBIE CPOKH.

8.10 Komurer HanmoMHHaeT O NpU3HAHUM NyHKTOM 1 cratbu 9 [lakTa, YTO Ka)KIbIA
YeJI0BEK MMEeT MPaBo Ha CBOOOY M JINYHYIO HEIPHUKOCHOBEHHOCTh M YTO HUKTO HE MOXET
OBbITh HIOABEPTHYT MPOU3BOJIBHOMY apecTy WM COJEpKaHHIO 10J] cTpaxeld. OHaKko B 3TOU
crarbe IIakTOM IperycMOTpPEHbI HEKOTOpbIE MOMYCTHMBIE OTPAHHYEHUs] 3TOrO IIpaBsa,
BBIpA)KAIOUIMECs B BHJE 3aJ€p)KaHMA, €CIM HMPHUMEHSIEMBIE B 3TOH CBA3M OCHOBAHUS U
IPOLETyphl YCTAHOBJIEHB! 3aKOHOM. Takue OrpaHWYEHUs JEHCTBUTENBHO JOIMYCTHMBI U
CYIIECTBYIOT B OOJIBIIMHCTBE CTpaH, OyJy4d BIJIIOYEHHBIMH B MX 3aKOHBI, HAIIpUMep UIs
OCYIIECTBJICHUs] MMMUTPALlMOHHOTO KOHTPOJII WIM AOCTHXEHHE APYTHX Leneil npu
HaJIMYMH 00CTOSATENBCTB, IIPU KOTOPBIX OT/JEIbHBIE JIMIA PACCMaTPUBAIOTCS KakK CIIOCOOHBIE
MIPUYHHATE Bpen cebe nim obmecTBy. KoMuTeT HalmloMrHAaeT 0 CBOEH NMPaBOBOM NMpaKTHKeE,
B paMKax KOTOPOW OH 3asiBUJI, YTO MPABO HA JMYHYIO CBOOOIY HE SIBJISIETCS a0COIFOTHBIM .
Xota B cratbe 9 IlakTa mpu3HaeTcs, YTO B HEKOTOPBIX CIydasxX JIMIIEHHE CBOOOIBI
OIIPaBJIaHO, HAIIPUMEP B KOHTEKCTE IIPUMEHEHUS YTOJIOBHOI'O 3aKOHOIATENIbCTBA apecT UIIU
3afiepKaHne MOTYT OBITh pa3peuieHbl BHYyTPEHHUM 3aKOHOJATENIECTBOM, M, TEM HE MEHEe,
OHH MOTYT OBITh IPON3BONBHEIMU. [I0HATHE «IIPON3BOIEHOCTEY HE CIEAYyeT NPUPABHUBATH
K HOHSATHIO «IIPOTHBO3aKOHHOCTHY, a CIIEyeT TOJIKOBATh 0O0JIee IIMPOKO U BKIIOYATh B HETO
9JIEMEHTHI HENPUEMIIEMOCTH, HENpPaBOCYAHOCTH, HENPEICKa3yeMOCTH M HECOOIIOJICHUS
NpoLecCyabHBIX TapaHTUH Hapsay ¢ dJeMEHTaMH LeJIecO00pa3HOCTH, HEOOXOIUMOCTH U

4 Cwm. 3ameuanue o6mero nopska Ne 35 (2014) o cBo6ojie 1 TUYHOM HEMPUKOCHOBEHHOCTH.
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copasmepHocTr*. OCHOBaHUS W IPOLELYPHI, NPEIYCMOTPEHHbIE 3aKOHOM, HE JOJKHBI
paspymiath IpaBo Ha JUYHYIO CBOOOIY*, paBHO KaK M PEIKUM 3aepPIKaHUs HE MOKET ObITh
PaBHOCWJIEH YKIOHEHHIO OT OrpPaHWYEHWH, HajJaraeéMblX Ha CHCTEMY YTOJIOBHOTO
MPaBOCY/IHs, MyTEM MPUMEHEHHs 3KBUBAJIICHTA yrOJOBHOTO HakKa3aHUs 0e3 MPUMEHUMBIX
Mep 3anuThi*.

8.11 Komurer HamoMuHAaeT CBOIO IIPaBOBYIO IIPAaKTHKYy, B paMKax KOTOpPOH OH
MOATBEPAMI, YTO 3aJep)KaHHe B IPOLECCe PacCMOTPEHMs Jen 00 HMMHIPallMOHHOM
KOHTpOJIC caMo To cebe He SBIseTCS NPOM3BOJIBHBIM, OTHAKO TaKOe 3a/Iep KaHUE TOJDKHO
OBITH OMpaBAaHHBIM M WCXOAWUTh W3 COOOpaKEHHHA pPa3syMHOCTH, HEOOXOIUMOCTH U
COpa3MEpPHOCTH B CBeTE OOCTOSATENBCTB M C TEUCHHEM BPEMEHH MOJDKHO MOMJIEkKATh
nepecMoTpy*. ['ocynapcTBa-y4acTHHKH Taroke NOJDKHBI NPENOTBpAaIlaTh M yCTPAaHAThH
HEOIpaBlaHHOS TPUMEHEHUE CHJIBI B IIPaBOOXPAHUTENBHOH HesTensHocTu®. B cBssum ¢
NPOIJICHHEM COIEP)KaHMS MO CTPaxeil Mmocyie OTOBITHS YTOJIOBHOTO HAKa3aHHS C LICJIBIO
3aIuTHl 00IECTBA WIIN «IIPEBEHTHBHBIM 3aJIep>KaHuEM», KOTOpOe, He Oy Iy4n IPUMEHUMO B
npssMod (opMe B Jiefie aBTOpa, BO3MOXKHO, SIBISICTCS OSKBUBAJICHTOM 3aJCpPiKaHMIO [0
BBICBUIKH B CIIy4ae, KOrJia pedb UAET O 3aluTe o0lecTBa, B npeapayux CoodpaxeHusx
Komurer MOATBEPpANII, YTO TaKO€ 3aACpKaHUEC TOJKHO OBITh OolpaBAaHO BCCKUMHU
NMpUYuHaAMH, BBITCKAIOIIUMHU H3 TAXKCCTU COBCPIICHHBIX HpeCTyHJ’IeHI/Iﬁ U BCPOATHOCTHU
COBEpLICHUS 3a/IepKaHHBIM CXOXKHUX MPECTyIUIeHHH B Oyaymem. Kpome Toro, rocyaapcrsam
ClleyeT HCIONb30BaTh TaKOE 3aJepXKaHHe B KayecTBE KpailHeidl Mephl M MOABEPraTh €ro
PETYJIIPHOMY TEPHOIMYECKOMY MEpPEecCMOTPY €O CTOPOHBI HE3aBUCHMOIO OpraHa i
NPOBEPKH ONpPAaBAAHHOCTH NPOUICHUS 3anepikanus. [Ipu oneHke Oyayniell OIaCHOCTH CO
CTOPOHBI ~ KOHKPETHOTO  JIMIA  TIOCYJApCTBaM-yYaCTHHKaM  CJICOyeT  HpOSBIATH
OCMOTPHTEIBHOCT M INPEAYyCMOTPETh HamiIexallue rapaHTuu®. B Tex ciydasx, Koraa
3aKJIFOYCHHBIH TIOJIHOCTBIO OTOBUI HaKa3aHWE [0 IEPBOHAYAILHOMY IIPUTOBOPY Cyja
cratb 9 m 15 Ilakta 3ampemaroT peTpoakTUBHOE YBEJIMYEHHE CpPOKa IPUroBOpa, U
rOCYAapCTBO-YYaCTHUK HE MOXET OOOMTH 3TOT 3ampeT IOCPEICTBOM 3aJiepKaHusl,
OKBUBAJICHTHOT'O THOPEMHOMY 3aKJIIIOUCHUIO, IMMOJ MPEAJIOroM aIMUHUCTPATUBHOT'O apeCTasz.
B artux oOcrosTenscTBaX BO H30€kKAaHWE INPOU3BOJA TIOCYNAPCTBO-YYACTHHK JIOJDKHO
MIPOACMOHCTPUPOBATDH, YTO 3aKOHHAA LECJIb 3allIUTHL O6HleCTBa HC MOXCT 6I)ITI) JOCTUTHYTa
HUKaKUMHU JPYTUMH MEHEe WHTPY3HBHBIMH CPEICTBAMH, YeM apecT M 3aJeplKaHHe Ha
HEOIPEACIICHHBI CPOK, NMOKa He OyAyT HcYeplaHbl BCe BHYTPCHHHE CPEICTBA HPaBOBOM
3aLUATHI3.

8.12 B cB#3M ¢ yTBEpXKICHHEM aBTOpPA, COMJIACHO KOTOPOMY HPHUHATHE peuleHus o0
aHHYJHMPOBAHMH €T0 BH3bI SABISETCS NPOM3BOJILHBIM, KoMHUTET OTMEUaeT, 94To 3asBICHHS O
BbIJade BM3bI B T'OCYJApPCTBE-yYaCTHHKE PACCMATPUBAIOTCS C YYETOM YCTaHOBIICHHOTO
3aKOHOM CTaHJIapTa «00IIECTBEHHOTO HHTepecay. [IpH Takoil OlleHKe MPEeCTYIHOE MPOILIOe
u oOuiee TOBeleHHE KOHKPETHOIO JIMIA MOTYT PacCMaTpHBAThCS KaK CBUIIETEIbCTBO
OTCYTCTBHUS «HaJyIexaleil 1ooporopsiiodHocti». Jlroboe perieHne Mo BH3€ MOXKET ObITh
MEPECMOTPEHO B aJMUHHCTPATHBHOM aleJUISIIMOHHOM CcyJe U MUHHCTEpCTBE 10 AejaM
UMMHUTPALUK M KYJIbTYPHOTO MHOT000pasusi. MUHHCTp 1O JieJlaM UMMHIPALUN COXPaHSET
3a co00l He3aBHCHMBIE ITOJTHOMOYHS M0 OTMEHE peleHus cyaa. MUHUCTD MOXET clenaTh
3TO, €cIM OH «000CHOBAaHHO MO03PEBAET, YTO AAHHOE JIMIO HE COOTBETCTBYET KPUTEPHIO
J0OpONOPSIOUHOCTH», OCHOBBIBASICH HA OOBEKTHBHBIX KPHUTEPUSAX «CYIIECTBEHHON
CYIMMOCTH» JTAaHHOTO JIMIIA, OTIpeesieMOl 3aKOHOJaTeIECTBOM KaK Ha3HauYeHHUEM JIF000To
HaKa3aHUE B BHIE «TIOPEMHOT'O 3aKJIIOUYEHHS Ha cpok 12 mecsueB wim Ooneey». OxHako, 1Mo
YCMOTPEHHIO MHHHUCTpPa, JAaHHOE JIMIO MOXET IIPEACTaBUTh JOKa3aTesIbCTBa CBOEH
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HaJUIeXaIed 10OpOomopsIIOYHOCTH, YTO MO3BOJIUT MHHUCTPY PEIIUTh, CIACAYET N eMy/ei
BMEIIAThCS B PELICHHE O BbIJAa4de BHU3bI, HCXOJS M3 KPUTEPHUs OOLIECTBEHHOI'O MHTEpEca.
Komurer Takxke oTmMeuaer, YTO XOJaTaiCTBO aBTopa O CyneOHOM IepecMoTpe ObUIO IO
cymecTBy paccMoTpeHo DesiepanbHbIM aAMUHUCTPATUBHBIM CYJIOM, B paMKax KOTOPOTO OH
NPEACTaBUI TOAPOOHBIE MaTepHallbl M KOTOPBIH OH HE OCHApHBaeT C TOYKHU 3PEHHUS
IpoLecCcyabHOM CIpaBeUIMBOCTH. B cBere BhIIEH3NIONKEHHOTO KOMUTET NPHXOIHUT K
BBIBOJly O TOM, YTO IpEJCTaBJICHHbIE €My (aKThl HE CBHICTEIBCTBYIOT O TOM, YTO
aHHYJIMPOBaHWE BHU3bl  SIBIETCS  IPOW3BOIBHBIM, IIOCKOJIBKY BCE  OTAEIBHBIC
00CTOSITENIECTBA, TOBEJCHHBIC aBTOPOM IO CBEICHHUSI MUHHUCTPA, MTOJIYYMIN BCECTOPOHHIOKO
OILIEHKY, a PEIICHHE MHHHCTPAa O HEOOXOJMMOCTH M COPAa3MEPHOCTH 3a[EpKaHHs B CBETE
pHCKa peryanBa, KOTOPBIH, XOTS U OBl MPU3HAH BIACTSIMU CTATUCTHIECKH MUHIMAJIBHBIM,
OBbLI COYTEH YPE3MEPHO OONBIINM C TOUKH 3PEHUS MOTCHIIMATBHOTO BpPEa IS ySI3BUMBIX
XKEPTB, SIBUJIOCH IPEAMETOM cyneOHoro nepecmoTpa. CrieqoBaTeIbHO, apecT U 3a/eprkaHne
ObuTH prima facie ocymiecTBiIeHBl BO UMs 3aKOHHOW LIENIM aIMUHUCTPATUBHOMN BBICBIJIKH U
MO3TOMY HE SBIISIIOTCSA IPOM3BOJILHBIMM KaK TaKOBBIMH. KomuTeT He cuMTaeT, 4To
Npe/ICTaBICHHas eMy MH(OpMalus CBUIECTENBCTBYET O HapymeHun ctatek 9 [lakra B TOM
Mepe, B KaKOH 3TO KacaeTcs peleHnii 00 aHHy IMPOBaHUH BU3bI M BHICBLJIKE.

8.13 B cBsi3U ¢ yTBepKICHUSIMHU aBTOPa OTHOCHTEIBHO criocoba ero apecta Komuter He
pacriojaraeT MOAPOOHBIMH MaTepHalaMH O B3aHMOJCHCTBHM MEXAYy aBTOPOM H
MMMHTPALMOHHBIMHA BJIACTSMH, 32 MCKIIOUCHHEM 3aMEUaHHs aBTOpa, COTJIACHO KOTOPOMY B
COCTSI3aTENLHBIX IOKYMEHTAX 0 X0JaTaiCcTBY O BBIHECEHNH CyJeOHOTO 3ampeTa ex parte oT
30 oxTs10pst 2014 romga TOBOPHUTCSI O TOM, YTO aBTOP OBLT HHPOPMHPOBAH O TOM, UTO B CIyJae
€ro HESBKM B JOOPOBOJILHOM TIOPSAAKE K YCTAHOBIEHHOMY CpOKY, II€pPBOHAYAIBHO
31 okts0ps 2014 Toma opraHBI IMONUINH MPOU3BEAYT €ro apecT. Komurer orMedaeT, 4To
aBTOP HE SBUWJICS IOOPOBOJIBHO, & X0/IaTaliCTBOBAJ 00 M3/IaHUHU CyIeOHOT0 3aIpeTa ¢ LebIo
IIPUOCTAHOBKHM apecTa M 3aJep)KaHus Ha BpeMs paccMoTpeHuss B DenepanrbHOM
aJIMHHUCTPATUBHOM Cy/i€ anejULIHUU 110 MaTepHajbHO-IIPABOBOH CTOPOHE peleHus o0
aHHYJIMPOBaHUM Bu3bl. KoMHTET Takxke 0TMEYaeT, YTO OH He OB BIIOCIEICTBHM apeCTOBAaH
B YKa3aHHBIU JIeHb U eMy ObllIa IPeA0oCTaBlIeHa BO3MOXXHOCTh Y4aCTBOBATh B CIYIIAHHSX 1O
€ro XoJaTaicTBy 00 M3JJaHUK CYZEOHOTO 3a1peTa eX parte ¥ MPeACTaBUTh JOIOIHUTEIbHbIE
COCTSI3aTeNIbHBIE TOKYMEHTHl B OTBET Ha XOJATalCTBO MUHHCTpa 00 OTMEHE CyIeOHOTO
3ampeTa Ha 3aiepKaHne, peleHne 00 U31aHIH KOTOPOTO MEPBOHAYAIBHO OBUIO TIPUHSATO, HO
BITOCTICICTBUHM OTMeHEHO. 23 Hos0ps 2014 roma oH Ob1 moaBeprHYT apecty. [lostomy
KomuTer npuxoauT K BBIBOAY, YTO y HEr0 HET JOCTATOYHOW MH(OPMAIMH A BEIBOJA O
TOM, YTO apPECT aBTOPA SIBJISICTCS IPOU3BOJIBHBIM, YUUTHIBAs €TO HESABKY B KOMIICTEHTHBIE
OpraHbl B COOTBETCTBHU C MHCTPYKIMSIMH II0CIIE 3aBEPIICHUS] PACCMOTPEHUS X01aTaliCTBa
00 m3nanuu cyneGHoro 3ampera. [lo 3Tol NMpuUYMHE OH HE CUMTAET, YTO apecT aBTopa
MIpeCTaBIseT cOO0H HapyIlIeHHne CTaThu 9.

8.14 TIlo Bompocy o 3aiepxaHus aBTopa KomuTeT oTMedaeT, YTO OH HE pacIojaraer
MOJPOOHBIMU TIPEACTABICHUSAMH HU OJHOH M3 CTOPOH, KOTOpBIE ObI HEMOCPEICTBEHHO
KacallCh pacCMOTPEHMsI BOMPOCca O HEOOXOJUMOCTH 3aJEpiKaHUsl aBTOpa, IOCKONbKY OH
pacronaraeT NpOTOKOJIaMH JIMIIb HEKOTOPBIX pasduparenbct®. [IpuHMMas BO BHUMaHHUE
TOT pakT, yTo KoMuTeT He pacrmonaraeT MpoTOKoJIoM 3acenanust ot 18 mexadps 2015 roxa
10 TIOCTAHOBJIEHHIO 00 OTKJIOHEHHH ITPOMEXYTOYHOTO XOaTalCTBa aBTOpa B OTHOIICHUH
JoMalrHero apecra, KoMmurer orMevaeT, 4To oCTaHOBIEHHE OBUIO BEIHECEHO C COTIIACHS U
YTO aBTOP HE IMMOJaBajl JaJbHEHINEro XoAaTalcTBa 00 OTMEHE COJEp KaHMs MO CTpaxKeH,
CYHTAET, YTO B €TO PACIIOPSHKEHUN HET JOCTATOYHOW MH(OPMAINH, YKa3bIBAIOIICH Ha TO,
YTO pEUIeHHEe O MPUMEHEHHH MEPHI MIPECEUYEHUs] B BUAE COACP)KAHHS IO/ CTpaXked ObLIo
MIPUHATO IPOU3BOJIBHO.

5% B TOM uHCIIEe OH PACTIONATAET PENIEHHEM 00 aHHYJIMPOBAHMH BU3BI; 3asBIECHHEM aBTOPA O CPOUHOM

U3aHUH CyIeOHOTO 3aMpEeTHTEIRHOTO MPUKa3a eX parte, mo3BoISIONIEro MPUOCTAHOBHUTH €0
3anepxanus, paccemorpeHHbIM 30 1 31 okTs10pst 2014 rosa Ha CiTyIIaHUAX 110 3asSBJICHUIO MHHUCTpA
00 oTMeHe cyJeOHOTO 3apeTUTEIBHOTO MPUKa3a, KOTopoe ObUIO YAOoBIETBOPEHO 21 HOsIOps

2014 rona; MaTepuanaMu CIIyIIaHHS 110 3asABICHUIO aBTOPA O JAEKJIAPATOPHOM 3aIl[MTe B OTHOLIEHUN
aHHYJMPOBAHHS ero BU3bI, KOTOpoe Obuto oTKiIoHeHo 13 utonst 2016 roaa; ero 3asBneHneM 00 OT3bIBE
anesiuuy B Beicokuii cya, koTopoe 6but0 oTKIIoHeHO 13 Hos10ps 2015 rosa; MaTepuanamu
CIIyIIaHWs 110 ATEJUISIHHA B OTHOIIEHHH MaTepHAIbHO-IIPABON CTOPOHBI IPUHSTOTO PELICHHS,
KoTopas Oblia OTKIOHeHa PenepanbHBIM CyIOM HOIHOrO cocTtaBa 14 nexabps 2016 rona; u
MaTepHalaMHy CIyIIaHus B BEICOKOM Cyze 1o 3asBICHUIO aBTOpaA O BbIaue CIEHalbHOTO
paspemienus Ha oOxanoBanue penerus dexepanbHOrO Cy/ia MOJIHOTO COCTABA.
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8.15 Ilo noBoxmy yTBep»KIESHHUI aBTOpa OTHOCHTEIBHO HEONPENEIEHHOI'0 1 HEOIpaBIaHHO
JUINTENIBHOTO XapakTepa CBOEro 3aaepkaHus KomuTeT oTMedaeT, YTO, XOTS CPOK
3ajiep>KaHusl aBTOpa W3HA4YaJbHO HE OBLI ONpelesieH, MMEIOIIasics B €ro PaclopshKeHUN
nH}opManusi CBUAETEIBCTBYET O TOM, YTO BONPOC O 33JEp)KaHUM pPaccMaTpUBAJICA
denepanpHbiM  agMuHHCTpaTHBHBIM cygoM 30 u 31 oktsa6ps 2014 roma, 21 Hosa0ps
2014 rona, 18 nexabpst 2015 roma u 13 urons 2016 roga u DenepanbHBIM CYIOM MMOTHOTO
cocraBa 14 nexadbpst 2016 ronma. [TosTromy aBTOpY OBUIAa IpEmOCTaBJIEHa BO3MOYHOCTH
OCIIOPHUTH CBOE 3a/IEPXKAHHE B HECKOJBKHX CYACOHBIX WMHCTAaHLUSIX W IOCICACTBHS IS
aBTOpa M €r0 CEMbH OBUINM IOJDKHBIM 00pa3oM OBLIM B3BELIEHBI B CPABHEHHWH C PUCKOM,
KOTOPBIH, KaK CUUTAETCSA, OH MIPEICTAaBIsET Iuis 00mecTBa. KOMUTET Takke OTMEYAeT BBIBO
rOCyAapcTBa-y4acTHHKA O TOM, YTO 3a/epXKaHHe ObUIO HEOOXOIMMBIM M COpa3MEpHBIM B
CBETE€ pHCKAa pEIHINBa, KOTOPHIH, XOTS W OBUI NPU3HAH BIACTAMH CTATHCTHYECKH
MHUHAMAaJbHBIM, TEM HE MEHee, ObII COYTEH YPE3MEPHO OONBIIMM C TOYKH 3pPCHHSA
MOTEHIMAJIbHOTO Bpeia [Uis ys3BUMBIX xkepTB. IloaTomy KoMuTter cunraer, uto 3aaepxaHue
ObUI0O Ha3HAUYeHO C SBHOM IENbI0 BBICBUIKM, B COOTBETCTBUM C BHYTPEHHHM
3aKOHOJIATEIbCTBOM, KOTOpasi Obliia OCYILECTBIIEHA Cpa3y IOCie TOT0, Kak ObLTH HCYEPIIaHbl
BHYTPEHHHE CPEJICTBA NMPAaBOBOI 3alUTHI, KOTOPhIE HE OBLIM HEONpPaBIAHHO 3aTSHYTEHIL.
CootBeTcTBeHHO, KOMUTET IPUXOJHUT K BBIBOJY O TOM, YTO IPEACTaBICHHBIE €My (paKThl B
CBA3M C 3aJepKaHMEeM aBTOpa HE CBHJCTEILCTBYIOT O HApYUIEHHH TIOCYIapCTBOM-
YYacCTHHKOM €ro IpaB, IPeyCMOTPEHHBIX cTaTheil 9 [lakra.

9. Komurer, neiicTByss B coOTBeTCTBUU € NMyHKTOM 4 ctaThu 5 DakyJabTaTHUBHOIO
MIPOTOKOJIA, CYUTACT, YTO MPECTABICHHAs eMy HH(OopManus He yKa3blBacT Ha HapyIICHHE
rocyAapCcTBOM-YYaCTHUKOM HH cTaThu 9, HU cTraThu 12 IlakTa.
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Joint opinion of Committee members Duncan Laki Muhumuza, Hernan
Quezada Cabrera and José Manuel Santos Pais (dissenting)

1. We regret not being able to concur with the majority of the Committee in the present
communication. In our view, there is a violation by the State party of the author’s rights under
article 9 of the Covenant.

2. The author, born in Scotland in 1960, moved with his family to Australia at age 5 and
lived there until his removal to the United Kingdom of Great Britain and Northern Ireland in
December 2017 (paras. 1.1 and 2.1).

3. On 11 November 2011, the Supreme Court of Tasmania convicted the author of
maintaining sexual relations with a person under 17 years of age and sentenced him to four
years of imprisonment. The facts, however, date back to 1996, when the author was 36 years
of age and commenced a relationship with one of his employees, then 12 years of age, which
lasted for five years. The author served part of his sentence and was released on parole on 7
May 2014 (para. 2.2).

4, On 27 October 2014, the Minister for Immigration decided to cancel the author’s
Transitional (Permanent) Visa, based on his having failed the “character test”. The author
was informed by the immigration authorities that he must report to their offices; otherwise,
authorities would seek the assistance of the police in locating and detaining him (para. 2.3).

5. He made an application for an injunction to prevent the State party from placing him
in immigration detention while his citizenship status was being determined. The Federal
Administrative Court, on 31 October 2014, granted the author’s injunction, considering the
risk of flight to be slight. The Court, however, also granted leave to the State party to appeal
and, on 21 November 2014, granted the Minister’s application to set aside the author’s
injunction (para. 2.4).

6. Meanwhile, on 13 November 2014, the author filed another application, in which he
requested a judicial review of the Minister’s decision to cancel his residence visa (para. 2.5).
On 23 November 2014 while its consideration was pending, the author was forcibly removed
from his car by four police officers, taken into custody and detained at the Maribyrnong
Detention Centre in Melbourne (para. 2.6). He had never absconded, however, and had
simply been exercising his right to guarantee his liberty through judicial means.

7. On 18 August 2016, he was transferred to Christmas Island (para. 2.8) and detained
there until his removal to the United Kingdom. He was administratively detained for more
than three years, pending such removal.

8. Domestic courts dealt mainly with the issue of whether the author had acquired
Australian citizenship which prevented him from being deported (paras. 2.5-2.9). His
applications to be released from immigration detention were always dismissed and the need
for the extended period of his detention was not reassessed, the courts not having found any
violation of the author’s rights, as regards his visa cancellation.

9. The question therefore remains whether, to avoid arbitrariness, the immigration
detention, albeit lawful, was necessary, reasonable and proportionate in the circumstances;
and whether there were sufficient reasons to consider that the author had failed the character
test, which led to his visa’s being cancelled.

10.  The author claims, in this regard, that his “prognosis for full rehabilitation is very
good” and that he “is currently assessed as being at minimal risk of reoffending”, joining in
support a report by a psychologist. He had completed all required rehabilitation courses
during his time in prison (para. 2.11) and, indeed, he was released on parole, which attests to
his claims.

11.  Asfor the proportionality of the detention, to achieve the legitimate aim of protecting
the public, the author argues that there were many less onerous options available to the State
party, including ongoing community-based psychosocial support (para. 2.12), an argument
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that the State party simply rebuts by saying the detention was appropriate owing to the risk
to the community (para. 4.10), which was minimal, however.

12.  The author claims that his deportation had the collateral effect of separating him from
his mother, wife and children, all of whom reside in Australia, and disconnected him from
his long-standing social and professional networks, severing his connection to the country in
which he had grown up (paras. 2.14 and 2.17). The Minister for Immigration acknowledges
all of these impacts.

13.  Domestic courts, however, do not seem to have addressed these decisive questions,
critical to an assessment of the arbitrariness of the author’s prolonged and indefinite
detention, which ultimately extended for more than three years.

14.  We dispute the State party’s claim that detention was necessary to ensure removal and
“that this approach is consistent with the fundamental principle of sovereignty in
international law, which includes the right of a State to control the entry and stay of non-
citizens in its territory”, as well as the State party’s claim that “immigration detention is
distinct from imprisonment, as persons in immigration detention are not in prison, are not
considered to be prisoners and are not held for punitive reasons and rather, they are detained
administratively” (para 4.7). In fact, the author was doubtlessly deprived of his liberty and
prevented from leaving the detention premises during the whole of his “immigration
detention”, which seriously impacted his mental health (para. 5.2).

15.  Unlike the State party and the majority of the Committee (para 8.13), we consider,
based on the very same reasons expressed in the Views (para 8.11), that the author’s detention
was neither necessary nor reasonable or proportionate, particularly in view of the manner in
which it was enforced, and was therefore arbitrary. Moreover, such detention was not
reassessed as it extended in time, contrary to the reasoning adopted by the majority (para.
8.15).

16.  We dispute the legitimacy of the aim of the author’s removal. The Statement of
Reasons by the Minister (who belongs to the Liberal-National Coalition, responsible for
implementing Operation Sovereign Borders) (para 4.9) does not justify, in our view, the
ultimate visa cancellation decision.

17.  The Minister agreed with the sentencing judge’s decision and considered the author’s
“sexual offending as very serious” and “repugnant”. He also acknowledged, however, the
author’s “addictions and psychological problems” at the time of the offence, his willingness
to undergo treatment and to participate in rehabilitation programmes for sex offenders and
persons with addictive behaviours, positive work reports regarding his general behaviour in
prison and opportunities taken advantage of by the author to undergo psychological
counselling so as to reduce the risk of reoffending and to continue such treatment following
his release from prison. He also noted good progress achieved in the re-forming of bonds
between the author, his partner and their children; the strong ongoing support provided by
his family, mostly Australian citizens resident in Australia; his expression of remorse and
existing support networks, including employment opportunities; and his deep and long
sustained ties to Australia. The Minister acknowledged that it was in the best interests of the
author’s four children and two step grandsons not to cancel the author’s visa, as this would
cause them substantial hardship and deprive them of the opportunity to maintain close and
direct personal contact with him. He also recognized the substantial hardship that the author’s
family, with whom he maintained a close relationship, would endure as a result of his
removal. While noting that the author had no relatives, no contacts and no ties in Scotland
and that he would experience significant difficulties in establishing himself owing to his
extended absence and to a lack of family support there, the Minister still decided to exercise
his discretion to order the removal, concluding that “there remains a risk, albeit even if a low
one, that Mr. Cayzer will reoffend”.

18.  We cannot therefore endorse the majority’s conclusion (para 8.12), that “all of the
individual factors presented to the Minister by the author were comprehensively assessed”.
They were referred to but not duly assessed. In fact, by adhering to the sentencing court’s
reasoning, the Minister simply disregarded all subsequent efforts made by the author to
rehabilitate himself while serving his sentence, attested by his release on parole, as well as
the several significant individual and family circumstances that would justify his stay. Rigid
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security reasons prevailed, notwithstanding the risk of reoffending being minimal, and the
issue of the rehabilitation of the author was never seriously considered.

19.  We would therefore have concluded for a violation of the author’s rights under article
9 of the Covenant, since his immigration detention, for more than three years, was neither
necessary nor reasonable or proportionate and was therefore arbitrary. Moreover, the
Statement of Reasons by the Minister does not justify, in our view, the author’s visa
cancellation.
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Individual opinion of Committee member Arif Bulkan (dissenting)

1. In the present communication, the majority finds that the State party did not violate
the author’s rights under article 12 (4) of the Covenant by deporting him from Australia, even
though this meant his effective banishment from the only country he has ever known. In so
deciding, the majority does not grapple meaningfully with the Committee’s evolving
jurisprudence on article 12, nor does it accord the specific facts of the author’s case anything
beyond cursory mention. For this reason, | cannot join in this decision to reject the author’s
claims under both articles 12 and 9 of the Covenant.

2. The text of article 12 (4), which provides that “[n]o one shall be arbitrarily deprived
of the right to enter his own country”, conspicuously eschews the language of citizenship or
nationality. The ineluctable conclusion is that this was done to confer protection on a wider
category of persons, capturing those who do not qualify under narrow, traditional criteria but
nonetheless possess some deep and enduring connection to the country in question. This
separate category is distinct from that of aliens, who are dealt with in article 13, reinforcing
the conclusion that the categorization of “own country” is a unique one to be interpreted more
flexibly.

3. Despite some initial resistance, this broader interpretation is now firmly incorporated
in the meaning of article 12 (4). In its general comment 27 (1999) on freedom of movement,
the Human Rights Committee affirms that the scope of this provision extends beyond the
formal category of nationality. In a passage worth quoting in full, the Committee notes that
article 12 (4) is capable of a “broader interpretation that might embrace other categories of
long-term residents”, since “[i]t is not limited to nationality in a formal sense, that is,
nationality acquired at birth or by conferral; it embraces, at the very least, an individual who,
because of his or her special ties to or claims in relation to a given country, cannot be
considered to be a mere alien”.*

4. This broader approach has been embraced in several recent cases. In Nystrom v.
Australia, for example, this Committee found that “there are factors other than nationality
which may establish close and enduring connections between a person and a country,
connections which may be stronger than those of nationality. The words ‘his own country’
invite consideration of such matters as long standing residence, close personal and family
ties and intentions to remain, as well as to the absence of such ties elsewhere”.? Applying that
test, the Committee concluded that Australia was the author’s own country, notwithstanding
his lack of citizenship, since he was taken there from Sweden by his mother when he was
only 27 days old and lived there all his life; further, the author had no ties to Sweden, did not
speak the language and had always considered Australia to be his home. A similar approach
was taken in Warsame v. Canada, where the Committee echoed that there may be “close and
enduring connections between a person and a country” which may be stronger than
nationality, thereby attracting the protection of article 12 (4). In the case of Warsame, the
author had arrived in Canada at age 4, lived there continuously thereafter with his nuclear
family and received his entire education in that country. Before that, he had resided in Saudi
Arabia and had never lived in Somalia nor could he speak the language properly. Given these
factors, which the Committee described as indicating “strong ties” connecting him to Canada,
it concluded that the author had established that Canada was the author’s “own country” for
the purposes of article 12 (4).°

5. Critiques of this approach have never satisfactorily explained the reason for a more
restrictive interpretation. In Nystrom, for example, Committee members Gerald L. Neuman
and Yuji lwasawa asserted in a dissenting opinion that the primary purpose of article 12 (4)
of the Covenant is to protect the rights of citizens, a frankly unconvincing position given that
the language of this specific subparagraph studiously avoids any reference to nationality or
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1 General comment No. 27 1999) on freedom of movement.
2 Communication No. 1557/2007, Nystrom v. Australia, adopted on 18 July 2011, para. 7.4.
3 Communication No. 1959/2010, Warsame v. Canada, adopted on 21 July 2011, paras. 8.4-8.5.
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citizenship. The obvious flaw in that argument is that if such had been the primary purpose
of article 12 (4), it would have been the easiest thing for the drafters to adhere to traditional
language which, significantly, is used in other subparagraphs of article 12. However, they
chose instead to construct a category of “own country”, thereby clearly signalling the intent
to offer protection to persons beyond the narrow category of citizenship.

6. Of considerable relevance is that the provision being interpreted forms part of a human
rights treaty, not a deed or some other commercial transaction, which necessarily requires
greater flexibility in the quest to discern meaning. Nowhere has this been more
commandingly explained than in Minister of Home Affairs v. Fisher,* a case involving the
Privy Council of the United Kingdom, where the word “child” in section 11 (5) (d) of the
Constitution of Bermuda was under consideration. Coincidentally, Fisher was also a case
concerned with citizenship and the right of remaining in a country and equally in respect of
conferring protection, the term used in the provision under consideration was the wider one
of “belonging”, not citizenship or nationality. In seeking to deny the children of a Jamaican
woman the right to remain in Bermuda, the Government argued, however, that they were
illegitimate (sic) and thus could not qualify as “children” according to the traditional
interpretation of the term. Rejecting this crabbed interpretation, the Privy Council traced the
origins of the Constitution of Bermuda to both the Convention for the Protection of Human
Rights and Fundamental Freedoms and the Universal Declaration of Human Rights,
magisterially asserting that such antecedents “call for a generous interpretation avoiding
...‘the austerity of tabulated legalism’, suitable to give to individuals the full measure of the
fundamental rights and freedoms referred to”.5 On this note, | should hasten to add that calling
for a generous interpretation of human rights provisions is not to privilege a particular
ideological bent at all costs; rather, it simply reflects a recognition that where the language
of a human rights document permits, the more generous interpretation should be adopted.
Nowhere would that be more possible than in this case, where the language of the provision
is not one of “citizenship” or “nationality”, but rather of “own country”.

7. Against this background, the approach of the majority in finding no violation of article
12 (4) is a classic example of “tabulated legalism”. The majority focuses on the author’s lack
of citizenship (see para. 8.2), an approach that is completely blind to the wider language used
in the text. Compounding this misstep, the majority adds (in para. 8.3) that the author’s failure
to demonstrate any procedural irregularity in domestic proceedings on the issue of his
citizenship precludes any interference with the State party’s determination, which is again
oblivious to the fact that the right in question under the Covenant is not confined to citizens
but rather encompasses the conferring of protection on a wider class by the use of the term
“own country”. At the domestic level, the focus was on citizenship; at the Committee level —
where the text of the Covenant applies — the issue is a much broader one and the majority
misdirected itself with its preoccupation with citizenship.

8. Applying the factors identified in paragraph 20 of general comment No. 27 (1999) on
freedom of movement and reiterated in the Committee’s above-mentioned jurisprudence
would produce the opposite conclusion to that reached by the majority. The author was
involuntarily taken to Australia at age 5 by his parents and lived there for the rest of his life
—some 52 years — before being deported to the United Kingdom in 2017. All of the members
of his immediate family live in Australia, namely, his mother, his wife and his children,
included among whom are a son who was only 6 years of age at the time and a daughter with
a health condition rendering her extremely vulnerable. The author’s intention to remain in
Australia has never been in question and was objectively established by his participation in
a citizenship ceremony when he attained the age of majority in 1981 as well as by his
involvement in the civic affairs of his community and the country at large by voting and even
standing for elections. Any one of these factors would be sufficient to indicate the depth of
the author’s attachment to Australia; combined, they leave no doubt that the State party
qualifies as “his own country”. Indeed, if more than five decades of uninterrupted residence
in a country are not sufficient to demonstrate “special ties” thereto, then it is unclear what
could qualify.

4 [1979] 3 AllER 21.
5 Ibid. p. 5.
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9. Once it is accepted that for the purposes of article 12 (4) of the Covenant, Australia
does qualify as the author’s own country, then it is at the same time difficult to resist the
conclusion that the State party arbitrarily deprived him of the right to enter, which necessarily
includes the right to remain therein.® As pointed out by this Committee, there are “few, if
any, circumstances in which deprivation of the right to enter one’s own country could be
reasonable”.” In this case, the factors that would strictly engage migration rules fall far short
of contributing to a compelling case for deporting the author when measured against not only
his lifelong attachment to the country, as discussed, but also the specific circumstances of the
case. No evidence was presented portraying the author as a recidivist; rather, a psychologist’s
report described the prognosis for his full rehabilitation as being very good (see para. 2.11);
further, any risk that the author would reoffend was conceded by the Minister to be a low one
(para. 4.9). In such circumstances, deportation constituted a nuclear option, completely at
odds with the author’s lifelong attachment and profound familial ties to the country.

10.  Given my views on the applicability of article 12 (4) of the Covenant, | find that the
author’s pre-removal detention, which lasted for more than three years, was arbitrary and
thus a violation of article 9 of the Covenant. Whatever the strict legality of the process, it was
clearly unreasonable to keep him in such extended detention, especially when he could hardly
pose any flight risk (he was, ironically, fighting to remain in the country!) and this
incarceration served only to separate him from his family. That having been said, his
detention was temporary. However disproportionate and ultimately wrong, it pales beside the
drastic decision adopted by the State party, which was to banish the author permanently from
the only home he has ever known. Considering that the author was severed from his closest
relatives, including a son who was a minor and daughter who was ill, and sent to a country
where he is a complete stranger, the State party’s response was not just disproportionate and
arbitrary, it was callous and inhumane. For these reasons, | find that by deporting the author
to the United Kingdom — a country from which he was removed at age 5 — the State party
violated his rights under article 12 (4) of the Covenant and, through subjecting him to the
processes leading thereto, his rights under article 9 as well.
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6 General comment No. 27 (1999) on freedom of movement, para. 19.
7 Warsame v. Canada (CCPR/C/102/D/1959/2010), adopted 21 July 2011, at paragraph 8.6.
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