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KomMuTteT no nmpaBaM 4€JI0B€Ka

CooOpa:xkennsi, npuHsaTbie KoMUTETOM B COOTBETCTBHH
¢ MYHKTOM 5 cTtaThi 4 ®aKyJIbTATHBHOIO MPOTOKOJIA
OTHOCHTEJIBLHO COO0IIEHHS Ne 2926/2(01 7+ »+ =

Coobuenue npedcmasneno:

IIpeononazaemvle dcepmabi:
Tocydapcmeo-yuacmuux:

Jlama coobwenus:

Cnpagounas 00KymeHmayusi:

Jama npunsmus Coobpasiceruii:
Tema coobwenus:

Ipoyeodypnwiii gonpoc:

Bonpocul cywecmsa:

Cmamvou I[lakma:

Cmamws PaxyremamuerHo2o
npomoKona:

Nmpanom Amu n baxtaBap Anu (TIpecTaBiIeHBI
aZiBoKaTaMu JI-poM Diipukom bropre u
npodeccopom Maycom AHIEHacOM)

Baxamx Anu, Umpan Anu u baxtaBap Anu
Hopserus

4 saBaps 2017 roxa (mepBoHaYaIbHOE
MPE/ICTABIICHHUE)

pelIeHne, IPUHIATOE B COOTBETCTBUH C
npaswioM 92 npasui npouenypsl Komurera u
MIPETIPOBOXKACHHOE TOCYAAPCTBY-YIaCTHUKY

5 suBaps 2017 rona (B BUAE JOKyMEHTa HE
M3]1aBajIoCh)

14 urona 2022 roma
COJIepXKaHUE TIOJ CTPaXKeH 10 BHICBUIKH

MPUEMIIEMOCTH COOOIIEHHSI — HCUEepIIaHue
BHYTPEHHHUX CPE/ICTB PABOBOM 3aIIUTHI

MPOM3BOJILHOE 3ajIep’KaHne — COZEPKAHUE
O] CTPasKeH; YCIOBHS COAEPKAHUS MO
CTpaskeil; IpaBa peOeHKa; ITBITKH; CeMEHHbIC
npaBa

7,9, 17 (myskr 1) u 24

cTatbs 5 (MoAmyHKT 2 b))

* Tpunstel KOMUTETOM Ha €ro cTo TpuanaTh natol ceccun (27 mrons — 27 mrons 2022 roxa).

** B paccMOTPEHHH HACTOSIIErO COODLIEH S TIPUHSIE y4acThe clieayromue wienbl Komurera: Tanust
Mapus A6mo Pouons, Bada Ampadp Moxappam baccum, Sx bern Amryp, Apud bankan, Maxmky6
p-Xaii6a, Croutn ®ypys, Kapnoc 'omec Maptunec, Mapcust B. Jlx. Kpawn, lankan Jlaku
Myxymy3a, @otunu [lazapasuc, Opnan Kecana Kabpepa, Bacunbpka Cannus, XKose Manyan CaHTy1u
IMaum, Yxaurpok Co, Koboiis Yammka Knaua, Snen Turpymka, Umapy Tamapst Heirasy u Tentnan

3ro6epu.

*k*k

TexcTsl coBMecTHBIX MHeHHI wieHoB Komurera XKoze Manysna Canrtyma [Nanma n Umapy

Tamapara Ueira3y (vactiuaHo HecornacHoe), Apuda bankana u Onen Turpympku (YJacTHIHO
HecornacHoe) 1 Cutotn @ypyitn u Mapcuu B. J[x. Kpan (HecoriacHoe), a Takxe ocodoe
(coBmagaromee) MHeHue uneHa Komurera Jlankana Jlaku MyxyMys3bl IpUBOASTCS B IPUIIOKEHHUH K

HaCTOAIUM coo6pa>1<e1—1m[M. anJ’lO)KeHI/Iﬂ PacnpoCTpaHAOTCA TOJIBKO Ha TOM A3BIKE, HA KOTOPOM

OHU OBLIN peaACTaBICHBI.
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1.1  ABropamm cooOmmieHus sABIsAIOTCA rpaxaaHe Adranucrana Mmpan Amm 1980 roma
poxnenust 1 baxtaBap Amm 1983 roma poxaenus. OHH yTBEpKAAIOT, YTO TOCYAapCTBO-
YYacTHHK HapyIIHIIO MpaBa MX chiHAa Baxamka Anm, rpaxnannna Adraamncrana 2012 roma
poxnaenus, o crarbe 24 [lakta, 1 UX cOOCTBEHHbIE TIpaBa Mo cTaThsM 7, 9 1 17 (myHKT 1)
[Takta. @aKynbTaTUBHBIN IPOTOKOJI BCTYNMJI B CHIIy AJI TOCYIapCcTBa-y4yacTHHUKA 23 mMapTa
1976 Tona. ABTOpHI IpEACTaBICHBI aIBOKATAMH.

1.2 2 ¢espans 2018 roma Komwurer, neiictBys depe3 CrenuaisHOTO TOKIAAIMKA IO
HOBBIM COOOIICHUAM M BPEMEHHBIM MepaM, IIOCTAHOBIII OTKJIOHHTH IIPOCKOY rocyapcTsa-
YYacTHHKA O PAcCMOTPEHHMH BOIPOCAa O HPHEMIEMOCTH COOOLICHHS OTHEIBHO OT €ro
CyILeCTBa.

DakThl B U3J10KEHUN ABTOPOB

2.1  Coobmenne KacaeTcsl COAepKaHUs MO CTPaXKeil aBTOPOB M UX CHIHA, KOTOPOMY Ha
TOT MOMEHT ObUIO OT 1 110 2 JIeT, B HaXOsIIEMCs B BEICHIH HOPBEXXCKOH mosmnuu LleHTpe
collepKaHNs IMMUTPAHTOB B TpaHayMe B TedeHue 76 gHel moapsa. ABTOPBI OTMEYAIOT, 9TO
18 wmronsa 2012 roma MmmurpammioHHOE yTpaBIEHHE OTKA3aj0 B YIOBIETBOPCHHH HX
XOJIaTalCTBa O MPeIoCTaBICHNH yoexua, a 5 ¢geBpanst 2013 roga AneIUISIHOHHBIA COBET
110 UMMHIPAlMOHHBIM JIeaM OTKJIOHWI HX jkayo0y. OHM MOTy4nmiIn yKa3aHHE ITOKHHYTh
Hopgeruto no 13 mapra 2013 roga. Onacasch 3a CBOIO XHM3Hb B CIydyae BO3BpALICHHS B
Adranucran, orn o0xanoBanmy 3T0 pemeHne, HO 18 u 22 mapta 2013 roma momydywmnu
otpuiarenbHbie pemenunst. 17 mapra 2014 rona aBTOpBI U UX ChIH OBLIH JCIOPTUPOBAHBI B
Adranncrad. Ognako no npuOstun B Kabyn oHM 3asBHIHM, 4TO SIBISIOTCS TpakKIaHAMH
[Makucrana, B pe3ynpraTe 4ero araHcKWe BIACTH OTKa3ald MM BO BBE3/E B CTpaHy.
18 mapta 2014 roga aBTOpHI M UX CBHIH OBUIM 3aKITIOYEHBI O] CTPAXy B HAXOAAIIEMCS B
BeAeHNH nosmnuu LleHnTpe comepskanns UMMHTpaHToB B TpanmyMme.

2.2  Pemenmnem ot 19 mapra 2014 roma OxpyxkHo# cyn OcClIo TOCTaHOBHIII 3aKIIFOYHTH
ceMblo o cTpaxky 1o 2 anpens 2014 rona. Cyn cden, 9To TOT (aKT, YTO CeMbs He IOKHHYJIa
Hopseruto B TedeHue Oosee rofa Mociie NCTEYSHUS YCTAHOBIEHHOTO CPOKa, TIOATBEP)KIaeT
pearbHYI0 BO3MOXHOCTH TOTO, YTO aBTOPBI MOTYT CKPBIThCSA, TeM Oojiee dYTO IIpH
NIepBOHAYAIBHON JernopTanuu B AQraHuCTaH OHM 3asBWJIH, YTO SBIAIOTCS I'pakIaHaMH
IMakucrana. ITostomy ux BepHynu B HopBeruro, riie OHH NMOATBEPIMIHN, YTO SBISIOTCS
rpakaaHamMn AdraHncraHa, W BBIpA3WIM TBepHoe kenaHue octateesi B Hopsermu. Cyn
3aKJIFOYMII, 4TO JOOPOBOIEHO OHM B A(PraHHCTaH HE BEPHYTCS U YTO, HOCKOJIBKY OHH MOTYT
CKPBITHCSI, aJIbTEPHATHB 3aKJIIOYEHHIO 1o cTpaxy HeT. Cyn cocnancs Ha ctaTbio 99 3akoHa
00 UMMHUTpay O IPUMEHEHNH IPUHYIUTENBHBIX Mep 1 KoHBeHIHIO 0 mpaBax peOeHKa n
paccMOTpel JOBOJ aBTOPOB O TOM, YTO 3aKJIIOUEHME IOJ CTpaxy OyneT Hecopa3MepHOM
MepoH, TIOCKONBKY y HUX HMEeTCS MalleHbKHI peOeHOK, pommBmmiics B Mae 2012 rona.
OnHaKo CyA 3aKIIFOYMII, YTO B JAHHBIX OOCTOSITEILCTBAX MEpa 3aKIIOUCHHUS MO CTPAXy HE
SBIsIIach HecopasMepHoW. OH MOCTaHOBWII 3aKJIIOYHTh CEMbBIO IO/ CTPaXy B CEMEHHOM
670Ke B 1IeHTpe B TpaHayMme, I7ie UX ChIH MOT WIpaTh Ha JIETCKOW IUIONIAaKe Ha OTKPBITOM
Bo3xyxe. Cym oTMeTHII B 3TOH cBs13H, uyTo Ciry’k0a cOnManbHOM 3alIUTH IETeH He BO3paXkana
MIPOTUB HAaXOXJEHHS MaJbuniKa B ceMeiHoM Oyioke. CeMblo JOJDKHBI OBIIM JIOCTaBHTH B
10cobCTBO Aranucrana Aist HOJTy4EHHS POE3IHBIX JOKyMEHTOB.

2.3 25 wmapra 2014 rona Breicokuit cyn boprapTuHra ocTaBmi pelieHne 6e3 N3MEHEHUH,
a 1 ampenst 2014 roga oHO OBLIO MOATBEPIKICHO IBOWHBIM pelIcHHEM BepxoBHOTO cyna.
Briocnencteun OxpyskHO# cyxn Oclo HECKONBKO pa3 MPUHUMAN PEHICHUS O 3aKIF0YCHUU
ceMbu oz cTpaxy: 2 ampenst 2014 rona — Ha derblpe Heaenu, 30 anpenst 2014 roga —
Ha nBe Henenu, 14 mas 2014 roma — Ha nBe Hepenu (MOATBEPKACHO BEBICOKMM cymom
Bopraptunra 16 mas 2014 roga) u 28 mas 2014 roga — Ha nBe Heaenu. Bo Bcex atux
MOCJIEAYIOIUX PELIEHUSX H3JaraloTcsl T€ e OCHOBaHUS, YTO B peuieHud oT 19 mapra
2014 roma. XoTs Bce 3TH PEIICHUS KacaliCh U ChIHA aBTOPOB, B KAYECTBE OJHOM U3 CTOPOH
ero He paccMmaTtpuBaiy. 2 uroHs 2014 rona ceMbst ObliIa BeIC/IaHa B A(raHHCTaH.

24  ABTOpBI COOOWIAIOT, YTO TIOMEIIEHHS IICHTpa B TpaHAyMe HE OCHAIICHEI
HAQ/IJISKAIAM 00pa3oM i pa3MEICHUs ceMel ¢ MAJICHBKUMHE JIEThbMH 00Jiee YeM Ha OJHY

1 ABTOpBI HE yKa3bIBaloOT, KaKoM OpraH BbIHEC OTH PEHICHUS 10 UX Kajnooe.
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HOYb W 4YTO Ha OoJiee NIUTENbHBIH CPOK OOJILITMHCTBO CeMel TaM He pa3MeInaroT. ITy
CEMbIO TIOMECTUIIN B MAJIECHBKYIO KaMepy, KOTOPYI0 Ha HOUb 3anupainy. CbIH aBTOPOB ObLI
HaIlyTaH MPUCYTCTBUEM IOJHIHUH, €r0 Juxopaguiao. OH HE MOT €CTh «HEKa4eCTBEHHYIO»
IIHIILY, BEI3BABIIYIO Y HETO ATIEPIHYECKYIO PEaKLHIo, U B pe3yJIbTaTe OH Hayal TepaTh Bec?,
BHauasie coTpyAHUKH MONHIUMK HE pa3peliany eMy UrpaTh 3a IpeneslaMyu KaMephl: 1o UX
CJIOBaM, 3TO CTajo Obl HapymeHHeM pexkuma. OH Haval IUakate. B oT4asHuM r-ka Amn
cTaja OUTHCS TOJIOBOM O IBEph KaMepbl. HakoHeI, COTpYJHUK MOTUINH Pa3pELIi X CHIHY
HaxXoauThcsl BHE KaMmepol g0 10 dgacoB Bewyepa. Korma mosmHee oH 3abornen, kK Bpady
00paTHIINCh TONBKO CITYCTS HEAETr0. XOTS BIACTH YTBEP)KAAIOT, YTO CEMEHHBIA OJIOK
OTpak[eH OT OCTAIbHOM YacTH IEHTPA, OHU CIIBIIIANN KPUKH M BOIUIN COAEPIKAIIUXCS MO
CTpakel JHIl, B TOM 4YHCJIE BCIKHI pa3, KOTJAa BBIXOJWIM HA OTKPBHITYIO IIOIIAJKY,
MepeMeIIaNnCh AT KOHCYJbTAallMM C BpadyoM WM aJBOKaTOM; OHHM TaKXXEe CTalH
CBUJICTEISIMH TOTIBITOK YJICHOBPEIUTENBCTBA U CAMOYONICTBA. DTO CHIIBHO CKa3aJI0Ch Ha UX
CBIHE, KOTOPBII Tuakan mo HodaM. [lo cocrostamio Ha 22 Mapra 2014 roma coTpyTHHKH
Ciry>x0bI conmaabHOM 3aIUTHI AETEH CEMBIO €IIe HE MOCETHIN. ABTOPHI TyBCTBOBAIH ceOs
COBEPIICHHO IT0/IaBICHHBIMHU.

25 Pexunm cHa ChlHa aBTOPOB OBUT HapyIleH, W OH IepecTaj ClaTh MO HOYaM, YTO
Ciyx0a conMaNbHO 3alIMUThl AeTeil 00BSICHIIA OTCYTCTBHEM aKTHBHOCTH B TCUCHHE THS.
Ero cocrosiHMe yXyAIIANOCh, MPOSBUINCH TAKUE CUMIITOMBI, KaK BBICOKas TEMIIEpaTypa,
ocobenHo mocie 10 yacoB Beyepa. OOHUM BE4EepOM, KOrga eMy ObUIO OCOOCHHO ILIOXO,
aBTOPBI MONPOCHJIM Pa3peIlUTh UM IPOITH B HTPOBYIO KOMHATY U O0OPaTHThCA K Bpady, HO
MOJyYHJIA OTKa3; TI0CJIe 3TOr0 OHM Hayalld UCKATh NPEIMETHl, C OMOIIbIO KOTOPHIX OHU
MOTJIH OBI COBEpIINTH camoyouiicTBo. Korna corpynauku Ciry>KObI COLMAIBHON 3aIIUTHI
JeTell BBIBOAWIM MX M3 LEHTPa Ul TOTO, YTOOBI UX CBIH MOT IIOMIPATh, UX CONPOBOXKAAIN
HECKOJIBKO COTPYAHHKOB MOJHMIOMH B (OpME, YTO 3acTaBisI0 HMX YyBCTBOBATH ceOs
NpecTYIHUKaMy. Buas, kak Ipyrue neTH NMpUOBIBAIOT B LIEHTP M MOKHUAAIOT €ro, OHH
YyBCTBOBAJIH ce0s elie 6oee MoAaBICHHBIMH.

2.6 Cormacro aBropaM, B pmoxiaze Komurera mo mpaBaMm dyenoBeka HopBexckoi
TICUXOJIOTHYECKOM acconManuy TOBOPUTCSA, 4YTO YCIOBHSA B ILEHTpe B TpaHayme He
TIO3BOJIIIOT COAEPKATh B HEM JIETEH, YTO OH (YHKIMOHUPYET KaK «TIOPbMa», IICHXOJIOTOB
WIN TICUXUATPOB TyJa MPaKkTHYECKH HE JOMYCKAlOT. B oTdere oTMewaeTcs, 4TO TECHBIH
(u3HYEeCKNi KOHTAKT, B KOTOPOM MOTYT HY’>KIaThCs AETH, B CEMEHHOM OJIOKE HEBO3MOXKEH,
a ¢ UrpoBOI IUIONIAIKK BUIHBI BHICOKHE OTPaKACHHS U3 KONIOYeH MpoBOJOKU. [leTsM He
pasperaeTcsi UMeTh IpH ce0e CBOM UTPYIIKH, MATKHE UTPYIIKH WIIH OIEXKLY, 3 POJUTEH He
MOTYT ONpEAeNATh PEKUM JKHU3HM CBOMX JeTeil. YCIoBHS B IEHTPE CTPECCOBBIE M
HectabmimpHBle. B mexabpe 2015 roma OwmOyacMeH HOPBEKCKOTO TapiaMeHTa |
HannonanbHpIi TPEBEHTHBHBIH MEXaHM3M IIPOTHB MBITOK M JKECTOKOTO 0OOpaiieHus
TIOJIBEPTIIN 3TOT LIEHTP KPUTUKE B CBSI3U C HEHMOAXOAAIIMMHU JUTS JIETEH YCIOBUSIMH KaK H3-
3a YpOBHS IITyMa OT PACIOJIOKEHHOTO HETIOJAJICKy M KPYITHEHIIIEro B CTpaHe a3poropTa, Tak
W W3-3a TOTO, YTO CEMEWHBII OJIOK HE OTJENeH OT APYTHX OJIOKOB, B CBSI3U C YEM JIETH
CTAHOBSITCSI CBHJCTEIISIMH OECTIOPSAKOB, MHIIMJICHTOB C YJIEHOBPEIUTEILCTBOM H TIOIBITOK
camoyOuiictBa. I'maBa HopBeXCKoro coro3a CONMAIBHBIX II€AaroroB W COUMAIbHBIX
pabOTHHMKOB yTBEpXIAeT, YTO COJEp)kaHue Iereid mox crpaxed B Hopserum siBisercs
HE3aKOHHBIM, 4TO B LIEHTPE HET yJOBJIETBOPUTEIHHON MICUXOCOIMAIBHON CpeIbl IS IeTer
W 9TO CYIIECTBYIOIIAs MPAKTHKa HapyIaeT rnojoxeHns KoHBeHnuy o mpaBax peOeHKa.

2.7 NmvMmurpannonHas ciry:k0a HarmonaneHOW monunuu (OpraH, BeJArOIIUN paboToi
LEHTPA) MPU3HAJA, YTO IIEHTP HE SIBISIETCS] ONTUMAIIBHBIM MECTOM JUIsi peOeHKay. JlaHHbIH
LIEHTp — CIWHCTBEHHAs TIOpbMa, HE BXOAAMas B cocTaB HanMoHAIBHOW CITY>KOBI
UCTIPABUTEIBHBIX YUYPEXKICHUA W T[O3TOMY HE peryjmpyercs OOBIMHON CHCTEMOit
MMOJTHOMOYHMI  HOpBeXCcKoW moimnuu. Kpome Ttoro, HWmmurpanuoHHas —ciyx0a

ABTOpEHI cchuTatoTcs Ha oTYeT Ciry)KOBI COIMALHOM 3alUTHL AeTei ot 25 anpens 2014 rona,

B KOTOPOM TOBOPHTCSI, UTO T-H AJIH 3asBHJI, YTO Y €T0 ChIHA ObLIa CHITb Ha OOJNBIIMX YYaCTKaX KOXKH
1 9TO OH TTOXY/IeI, BO3MOXHO, U3-32 aJUIEPTUIECKON pEeaKkIiy Ha HOPBEKCKHE MPOIYKTHI ITUTAHUS.
[TosTOMy aBTOpaM pa3peniig FrOTOBUTH €1y, OHAKO OHH KaJOBAJIUCh, YTO HE BCETa MOIJIH
HOJTy4UTh CBEXUE HHrpeaueHThl. [loauius ykasana, 4To ceMbs UMena BO3MOXKHOCTb MOJTYYHUTh
KOHCYJIBTAIMIO KBATH(HUIMPOBAHHOTO Bpaya, KOTOPBI OTHECCS K KOJKHBIM CHMIITOMaM HX ChIHA

CO BCEH CEphE3HOCTEIO.
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HanmonansHON MOMMIINM HAXOTUTCA B TMPSIMOM IOJYMHEHWH MHHHCTPOB IOCTHIMH H
HMMHUTPALUN 1, TAKAM 00pa3oM, MOJOTYETHA MOIUTHIECKOMY PyKOBOACTBY. Ilo MHeHHMIO
aBTOPOB, TPOKypaTypa He crana Obl TpeOOBaTh 3aKIIOUCHHS O] CTPaxy AeTel, KoTopoe
SIBIISICTCA HapyIICHHEM HOPBEKCKOTO YTOJIOBHOTO 3aKOHOJATEIhCTBA.

2.8 ABTOpHI yTBEP)KIAIOT, YTO OHHU UCUEPIIATH BHYTPEHHHE CPEICTBA IPABOBON 3aIIIUTEHI,
MOCKOJIBKY O0paliaiick N0 CBOeMy ANy B CyAeOHYIO CHCTEMY IoCylapcTBa-y4acTHHKA Ha
BCEX ee YpOBH:X. [13 ocHOBHOTO pemeHust BepxoBHOT0 cya® CTaHOBUTCS SICHO, YTO B CITydae
obpamieHuss K JaJdbHEHINNM CpeIcTBaM IIPABOBOM 3aIlUTHl y HUX HE OBUIO pa3syMHBIX
OCHOBAaHHH HAJEATHCS Ha YCIIeX.

2.9 B mmceme ot 29 sHBaps 2017 roma aBTOpHI YKa3bIBAaIOT, YTO OHH IMPOKHUBAIOT B
[MTakucrane; K MUCEMY OHH IPHJIATAIOT MEIHMIIMHCKYIO CIIPaBKY C PELIENITOM Ha JISKapcTBa B
CBSI3U C «(OOUSIMI» UX CHIHA.

Kanobda

3.1  Ha ocnoBanuu ctateu 9 IlakTa aBTOPHI YTBEPKIAIOT, YTO 3a[epKAHUE CEMBH OBLIO
MIPOU3BOJBHEIM M He3akoHHBIM. CopepikaHue peOcHKa TOoJ CTpaked Ha OCHOBaHUH
MUTPAIMOHHOTO CTAaTyca POTUTEIICH B COOTBETCTBUH CO CTaThe 9 HE3aKOHHO IPH JIFOOBIX
00CTOSITENILCTBAX U SIBISICTCS] HAPYIICHHUEM TpaB peberka‘. Ito TeM 0oJiee BEpPHO B JTAaHHOM
ciIy4ae, yYUTHIBas MPOJOIDKATEIBHOCTE COIEPKaHMA CEMBH TOJT CTPpaXXe W TOT (akT, 9To
TOCYIapCTBCHHBIC OpPTaHbl HE MPOBEIH HaUICKAIIUH aHAJN3 MPOMOPIIHOHAIBHOCTH ITOM
MepHI U He TOKa3aJld HeaJeKBaTHOCTh MEHEe WHTPY3UBHBIX Mep. B pesynbraTe peanrbHOTo
aHaJM3a pa3penicHre Ha coepikaHue peOeHKa MIIa IIIero BO3pacTa Mo CTPaXKel B TCUCHHE
76 nueit nano He ObUTO OBI. [To MHEHMIO SKcmepToB Oprannzanun O0bennHeHHBIX Harui,
000CHOBATh TMOMEIICHNE NeTe B MMMHIPAIIMOHHBIN IIEHTP CONCpPXAaHUSA MO CTpaKeH
HEBO3MOXXHO; TaKOe COAEp)KaHHE IO CTpaked HUKOT/Aa HE OTBEYACT WX HAWIYYIINM
HHTEpecaM | SIBISICTCS IBHBIM HapylieHueM npaB pebenka®. Co cBoeil ctoponsl, Komurer
1o mpaBaM pedeHka u YmpasieHue BepxosHoro komuccapa Opranuzarmn O0beJMHSHHBIX
Hamwmit o memaMm OexeHIEB 3asBILUIN, YTO COIEPXKaHWE NETeH MOI CTpa)ked OKa3hIBacT
pa3pyIHTENFHOE BO3ACHCTBHE HAa MX (DPU3UIECKOE, HMOIHOHAIBFHOE U IICHXOJIOTHYECKOE
pa3Butue®. B maHHOM cilyyae 3aKIIOYCHHE CEMbU IO/ CTPaXy HEM30EKHO BBI3BAIIO
TPEBOXKHOCTD Y ChIHA aBTOPOB. EMy MPHIIIOCH MPHCYTCTBOBATh HA JOMPOCaX M CYAeOHBIX
3aCeHaHusAX, a KOTJIa €r0 BBIBOMWIM W3 IICHTPA, 3TO TNPOUCXOAWIO B COMPOBOXKICHUH
COTPYIOHHUKOB TONHIUH. TOT (pakT, 4TO HA HOYH MOMEIICHHE, TNle HaXOIWIach CEMbs,
3alupaiy, UMell Cepbe3HbIC HETaTHBHBIC ITOCIEACTBUS IS €ro OJaromonydus, MpsMbeIe H
KOCBEHHEIE, IIOCKOJIBKY €My IPUXOIMIOCH BUACTh CTPaJaHus CBOUX poauteneil. CeMeHbIi
OJIOK OTHEJCeH OT OJIoKa IS B3POCIBIX HEHAUICKANINM 00pa3oM, B pe3yibTaTe 4Yero y
MaJICHBKUX JIeTeH BOSHUKAET CHJIbHAS PEaKIUs Ha TO, YeMY OHH SIBIITIOTCS CBHICTEIISIMH.

3 Cm. pemenne HR-2016-00619-U ot 18 mapTa 2016 roza.
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5 VBKITY, “Children and families should never be in immigration detention — UN experts”,

URL: https://www.ohchr.org/en/press-releases/2016/12/children-and-families-should-never-be-
immigration-detention-un-experts (aBTopbl He CCBUTAIOTCS HA KaKOe-THO0 KOHKPETHOE 3asiBICHUE
Komurera o npaBam pedeHka).

VYupasnenne BepxosHoro komuccapa Opranusaiun O0bequHeHHbIX Hartuit o genam 6exeHIes,
“Beyond Detention: A Global Strategy to support governments to end the detention of asylum-seekers
and refugees”, p. 5.
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3.2 ABTOpHI 3asBISIIOT O JOIOJHUTENFHOM HapylleHWu cratbi 9 Ilakra, IOCKOJIBKY
HOPBEXCKOE 3aKOHOJATEIBECTBO HE OTBEYAET TpeOoBaHMsIM I1akTa B OTHOIIEHUHM Ka4eCcTBa U
SICHOCTH 3aKOHOJATENIbHOTO pPEXMMa, Ha OCHOBAaHHHM KOTOPOTO BO3MOJXKHO JIMIICHHE
cBobonel. Crares 106 (moamyHkT 1 b)) 3akoHa 00 MMMHTpaIUH MpeIyCMaTPUBACT, UTO
«MHOCTPAHHBIM TPaXIaHWH MOXET OBbITh 3aZiepKaH M 3aKIIOUeH IO CTPaxy, €CIH...
HUMEIOTCSI KOHKPETHBIE OCHOBAHUS IOJ03PEBATh, YTO WHOCTPAHHBIN TI'PaKTAaHHH MOXKET
YKJIOHUTBCS OT BBIITOJTHEHHS aIMHHUCTPATUBHOTO PEIICHHS, B COOTBETCTBHHU C KOTOPBIM OH
00s13aH MOKUHYTH TeppuTopuio KoponescrBay. B coorBercTBrm co cratheit 106 (myHKT 3),
«cratpu 174-191 3akoHa 00 yTrOMIOBHO-TIPOIIECCYANEHBIX HOPMaxX MPUMEHSIOTCS IO Mepe
HeoOxoauMocTn». DOpMyIHMPOBKY «IHO Mepe HEOOXOIUMOCTH» IIOJBEprana KPUTHKE
Kommuccns Xyca6€. [To MEEHHIO aBTOPOB, HESICHO, Kakue u3 cTatheil 174—191 nmpuMeHNMEI
K JIETSIM; 3TOT HEIOCTAaTOK SICHOCTH OYEBHICH, HApUMep, B ciydae ctaThl 185 (IyHKT 2),
KOTOPOH yCTaHABIMBAETCSI MAKCHMAJIBHBIN CPOK 3aKIIOUCHHMS MO CTPaXy B JIBE HEICIH.
ABTOpBI yTBEPKIAIOT, YTO KaK IPEJICTABIACTCS, IPH MPHHATHH HEKOTOPBIX PEIICHHH MO
JaHHOMY Jeiy cTaThs 185 (TmyHKT 2) OpUTa COYTeHa MPUMEHUMOMN, OJHAKO MPH MPUHSATHH
apyrux pemennii — Her. CynIbl, KaK IPaBHiIO, H30MPAOT MEPY B BHUAE 3aKIIOUCHUS TIO]
CTpaXy Ha CPOK IIBE HEJEIH W MHOTOKPATHO IIPOJIEBAIOT 3TOT CPOK. XOTA COTJIacHO
cratbe 184 3akoHa 00 yroJOBHO-TIPOIIECCYANBHBIX HOPMaX 3aKIIOUCHUE JICTEH MO CTPAXKy
JOJDKHO OBITB TONBKO KpaliHeil Mepoid, mo nmaHHEIM Kommccunm Xyca®€, 3TOT ctaHmapT
YIOMHHAETCSI TOJIBKO B MOJIOBHHE CITyJacB.

3.3 ABTOpHI 3asABIAIOT O HapymeHuu crateit 7 m 9 [lakTa, TOCKOJIBKY IPOU3BONEHBINA
XapakTep 3aKIIOYCHHS CEMBH IO CTPaXy, €ro JINTENBHOCTh W TSDKENbIC YCIOBHSA
COJeprKaHuUs TOJ] CTPaXkeH, BKIIIOYast HECTaOMIbHOCTh OOCTaHOBKH, CBUAETEIHCTBO CIIyIacB
YWICHOBPEIUTENBCTBA WIIM CaMOyOniicTBa MIIM CTpax IMepes HUMHU U HeHaUI)KaIUe YCIYTH
B 007acTH (DU3NYECKOTO M ITICHXHUYECKOTO 370POBbSI B COBOKYITHOCTH HAHECIH CEMbE
CepbEe3HbI U HeOOPaTUMBIN Bpe].

3.4 ABTOpHI 3asBIAIOT TAaKXKE O HAapyIICHWH NpaB WX CbiHA 10 cTathe 24 Ilakta n
HapymeHnn crath 17 (myHkr 1) Ilakra, kacaromemcs Bceit cempn. ['ocynapcTBEHHEIC
OpraHbl HE MPEANPUHSIIN OYTH HIYETO Ul M30paHus ApyTruX, MEHee HHTPY3UBHBIX, YEM
COJep)KaHNe IO/ CTPaKeH, Mep, TaKUX KaK pa3MEIICHHE CEMbH B MHOM BHE JKHJIbS WIH
HaJIOXKEHHE Ha Hee 00s3aTeNbCTBAa COOOIIATh O CBOEM MECTOHAXOXICHHM — YCIIOBHE, Ha
KOTOpOE, M0 CJIOBaM aBTOPOB, OHH COTJIAacHiUCh Obl. Kpome TOro, B CBOEM pEIICHWH OT
25 mapta 2014 roga Breicokuii cyn bopraptuara OTKIOHIIT BO3MOXKHOCTD H30paHUs Mep, HE
CBSI3aHHBIX C JIMIIEHHEM CBOOO/IBI, HA TOM OCHOBaHHH, YTO aBTOPHI HE YKa3aJId WHOTO, YeM
neHtp B TpaHayme, MecTa Ul NMPOXKUBAHUS, XOTS MX aJBOKAT Ipeularajl UM OCTaThCs B
LEeHTpe A TpocuTeneld yOexuma. [ocynapcTBEHHBIE OpraHbl W CyAbl HE H3YYHIH
BO3MOXKHOCTh M30paHMsl Mep, HE CBSI3aHHBIX C 3aKIIOUEHUEM I10]] CTPAXY, HE IPEICTABUIN
JI0Ka3aTeNbCTB TOTO, YTO OBbIIa M3yYeHa COpa3MEPHOCTh MEpHI 3aKIIOYCHHUS HOJ CTPaXy,
U HE Y4JIM JOJDKHBIM 00pa3oM CHTYAIHIO ChIHA aBTOPOB.

3.5 ABTOpHl XOJAaTalCTBYIOT O TOM, 4TOOBI: TOCYAApPCTBO-YYACTHUK IPU3HAIO
HapymieHust Ilakra; mOpuHECIO ceMbe W3BHHEHHS; IPEJOCTABWIO UM  aJICKBaTHYIO
KOMITCHCAIIMIO, B TOM YHCJIE 33 JYIIEBHBIE M IICHXOJOTHYECKHE CTPaJaHHsi, B pa3Mepe
50 000 momn. CHIA ©Ha Kaxmoro 4YieHa CEMBbH, a TaKKe BO3MECTHIIO pPacXoIbl Ha
opuanueckoe mnpeacraButenscTBo B pazmepe 10 000 gomur. CHIA. OHu Takke mpocsT
TOCYAapCTBO-YYAaCTHUK: JaTh TapaHTHM TOTO, YTO OHO IPEKPATHT COJEp)KaHWe AETeH B
neHtpe B TpaHaymMe M 4YTO B TeX CIydasxX, KOTJIa €ro OpraHbl CYMTAIOT 3aKIIOueHHe
UMMHTPAHTOB TIOA CTPaXy HEOOXOAWMBIM, OHO OyJeT NPOBOIUTH HAUICKAILYI0 H
WHIIMBHIYAIBHYIO OIIEHKY TaKOil HEOOXOJMMOCTH; pacCMOTPETh BO3MOKHOCTh M30paHMs
MEHEe HMHTPY3MBHBIX QJIbTEPHATHBHBIX MEp; MPEIyCMOTPETh HPOLEaypy HE3aBUCHMOTO
MIEPUOANYECKOTO TIEPECMOTpa HEOOXOAMMOCTH JAIBHEHIIEro CONEpKAaHHU IO CTPayew;
obecrieunTh 3 (HeKTHBHBIN CyIeOHBIH KOHTPOIb. OHM MPOCIT TaK)Ke BHECTH M3MEHEHUS B
HOPBEXCKOE 3aKOHOJIATEIBCTBO, YTOOBI UCKITIOUNTD JII00YI0 (POpPMY 3aKITIOUEHUS JIeTel 1Mo
CTpaXy Ha OCHOBaHMH MX MMMHIPAIMOHHOTO CTaTyca WJIM TaKOIO CTaTyca MX pOIMTEINeH,
WJIN K€ B CBSI3M C NIPABOHAPYIICHUSIMH B 0071aCTH UMMHTPALIIH.
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3ameuanus rocyiapcrsa-y4aCcTHUKa OTHOCHTEJIbHO NMPUEMJIEMOCTH CcOO00IeHHnsT

41 B cBoux 3ameudanusx ot 14 mapra 2017 roma’ rocyjapcTBo-y4yacTHHK yTBEpPIKIACT,
YTO COOOIICHHUE ABJIAETCS HEMPUEMIIEMBIM IO TPUYNHE HENCUEPIIAaHUS BHYTPEHHUX CPEJICTB
IIPAaBOBOM 3alUTHI, MOCKOJBKY aBTOPHI HE OoOxanmoBaynu pemeHns OKpPYXKHOTO cyna OT
2 anpens, 30 anpens u 28 mas 2014 roga wim pemenne Bricokoro cyma Bopraprunra ot
16 mas 2014 roga. 'ocynapcTBO-y9acTHUK OTMEUAET, YTO OHU MMEJIH IIPaBo Ha OECIUIaTHYIO
IOPHANYIECKYTO TOMOIIb ¥ 9TO y HUX OBLIO JBa BEICOKOKBAIM(HIIMPOBAHHBIX aJBOKATA.

4.2  TocymapcTBO-y4aCTHHK OTMEYAeT, YTO aBTOPHI HE NPOCUIIM OTMEHUTDH KacaloIuecs
UX ITIOCTaHOBJICHUS O 3aKJIIOYCHHH I10J] CTPAXy B COOTBETCTBHUH C 3aKJIIOYUTEIBHON YaCThIO
crateu 184 3akoHa 00 yTONOBHO-TIPOLIECCYANbHBIX HOpMax M cratbedl 106 3akona o0
nvmmurpanud. OHM Takke HE XOJATaiCTBOBAIM B CyA€ O CBOEM OCBOOOXKICHHH B
COOTBETCTBMH C 3aKIIOYMATENFHOW dYacThio craThl 185 3akoHa 00 yroioBHO-
IpoLeCCYalbHBIX HOPMaX: COOTBETCTBYIOLICE IIOCTAHOBICHHE CYH MOXKET IPHHATH
«B JIOO0H MOMEHT BPEMEHH», €CIH YCTaHOBHT, YTO IOJHIMSA «HE MpPEIIpPHHHMAET
JOCTaTOYHO OIEPATHBHBIX ACHCTBHH, KOTOPBIC €M CleayeT HPEeANPUHSTEY Ul MOTyYESHUS
YIOCTOBEPSAIOIINX JIMYHOCT JOKYMEHTOB, HEOOXOIWUMBIX JUI1 BBICBUIKH, H  4TO
«IanpHeHIIee coaepKaHue Mo cTpaxell HelenecoobpasHo». HakoHel, aBTOpEI He IPOCHIN
00 OCBOOOXICHHH B COOTBETCTBHH cO cTaTheid 187 (IMyHKT a)) 3akoHa 00 YTOJIOBHO-
HpoLecCyalbHBIX HOPMaX, COrNIACHO KOTOPOI! JIMIIO, 3aKIIIOUYSHHOE MO CTPaXy, «IOJDKHO
OBITH OCBOOOXICHO, KAaK TOJNBKO CyJ WM OpraH IPOKYpaTyphl YCTAHOBUT, YTO OCHOBAHHUS
JUISL 3AKITIOYSHUS IO CTPaxKy 0oJiee He CYIIECTBYIOTY.

4.3 TocymapcTBO-y4acTHHK YTBEPKAACT, YTO BHYTPEHHHE CPEJICTBA IPABOBOM 3aIHUTHI
ObLTH TOCTYITHBI U 3P PeKTHBHEL Bo-iepBrIX, pemenne BepxosHoro cyna o geny HR-2016-
00619-U matupyercst AByMs ToJaMH TOCIE 3aJep)KaHUS CEMbH M, TaKUM 00pa3oMm, He
HCKJIIOYAeT BO3MOXKHOCTH YCIEIIHOTO O0XKaJOBAaHUsS PEUICHUH CynoB. Bo-BTOpBHIX, 3TO
pelIeHHEe Kacanoch 3aJep>KaHus CeMbHU Ha 8 THEH ¢ IIpelyCMOTPEHHON BBICHIIIKOH eIIe uepes
10 nHeil, a He Ha 76 AHEH, O KOTOPBIX UJAET peub B TaHHOM JeJie, a paHee BepxoBHBIN cyn
MIOCTAHABIIMBAJ, YTO CYyJbl JOJDKHBI OOJee CTPOrO OLICHWBATh XOJAaTalCTBa O IMPOJUICHUH
CpOKa 3aKIIFOUYEHUS IO CTPaXy ¢ TeueHneM BpeMmeHH (m3nanue Rt. 2007, ctp. 797). Takum
oOpasom, pemenus Bepxosroro cyaa ot 1 anpenst 2014 rona, BeiHeceHHBIE TIocine 14 mHEl
3aKJTIOYCHUS TI0JI CTPaXKy, HE HCKIIOYaJIM BO3MOXXHOCTH ycIexa OymyIIuX amneUIsIii.
ABTOpPBI MOTTIH 0O00OCHOBAHHO OKHATh JPYTOi OIEHKH BepxoBHOTO cyna Ha OoJiee mo3aHeH
CTaJM UX COZEpKaHus MOJA CTpaxeil. B-TpeTbux, yTBep)keHne 00 0TCYTCTBUHU pa3yMHBIX
OCHOBaHMH HaJeSThCSl Ha yCIEX OINPOBEPraeTcsl MPHUCTAIbHBIM BHHUMAHHEM, C KOTOPHIM
CyIbl pa3HBIX ypPOBHEH pPacCMaTpUBAIOT XOJaTaicTBa O 3aKIIOYEHUH TII0J] CTPaxy B
COOTBETCTBUH cO cTartheidl 106 3akoHa 00 MMMUTpalWH, W WX IOCTAHOBJICHUSAMH 00
0CBOOOYXKICHNH, €CJIM 3aKJIIOUYEHHE IO/ CTPaXKy HE SIBISETCS COpa3MEpHOH Mepoi mim He
COOTBETCTBYET MEXIyHapOAHBIM obs3arenscTBaM Hopeermn. ['ocymapcTBo-ydacTHHK
ccpitaercs Ha penierne OxpykHOro cyna Ocmo ot 1 okTs0ps 2014 roma 06 0cBOOOKIEHIH
U3-TI0J1 CTPAYKH MaTepH U ee 3-JIeTHel 1ouepy U Ha penienue Breicokoro cyna bopraprunra
ot 12 aBrycra 2016 romga 00 0cBOOOKICHUU CEMBH C YETHIPHMS ICTEMHU.

4.4  TlomuMmoO 3TOTO, aBTOPHI HE CCHUTANHCH Ha cTaThh 7, 9, 17 (myHKT 1) mu 24 [Nakra n
HE 3asBJISUIM 10 CYLIECTBY O HapyweHuu cratedt 7, 17 wiu 24 Ilakta B BepxoBHOM cyze.
OHn TakXxe He TMOJAHUMAIN BOIPOC O HESCHOCTH OTHOCHTENBHO TOTO, KaKHe M3 TapaHTHH,
MPEeIyCMOTPEHHBIX B cTaThsiX 174—191 3akoHa 00 yrolOBHO-TPOLECCYATBHBIX HOpMaXx,
MIPUMEHSIOTCS K JIETSM, 3aKJII0UYE€HHBIM NOoA cTpaxy. OHM MOTJIM OBl IepeaTh STOT BOIPOC
B BepxoBHEII cy1, KOTOPBIH MOXKET IEPECMOTPETh MPUMEHEHNE 3aKOHA K 0OCTOSTEIECTBAM
Jena.

7 TocynapcTBO-y4aCTHUK MPHIIATAET 1 5-CTPAHUYHYIO MIOSCHUTENBHYIO 3aIIUCKY O MPELYCMOTPEHHBIX
HOPBEXCKHUM 3aKOHOJIATEIbCTBOM NPOLEypax UCUEepNaHUs BHYTPEHHUX CPEACTB IPAaBOBON 3aIlUTHI
B JIeJIax O MPEIOCTABICHUH yOXKHIIA 1 3aKIIOUCHUH IO CTPaXy.
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KOMMBHTale/l ABTOPOB K 3aME€YaHUAM rocy1apCcrBa-y4aCcTHUKA OTHOCHTEJIbHO
NMPUEMJIEMOCTH

5.1 B cBoux kommeHrtapusx oT 10 ampems 2017 roma aBTOpPHI YTBEP)KAAIOT, YTO
TOCYAapCTBO-YYaCTHHK HE OCHAapHBAcT TOT (akT, 4To, 0OpaTHBIINCH B BepxoBHEI cyn B
CBSI3H C TEPBBIM IEPUOIOM HX COAEpKaHUs Mo cTpaxkeil mo 2 ampens 2014 roma, oHH
ncuepnagy BHYTPEHHHE CPEICTBA MNPaBOBOM 3ammTel. OHH YTBEP)KAAIOT TaKXkKe, UYTO
ncuepnanu Bce 3(PQEKTUBHbIE BHYTPEHHHE CPEICTBA IPAaBOBOM 3alIWTHI, AAIOIINE WM
pa3yMHbIE OCHOBaHHMS HAAEATHCS HA YCIIEX, B CBA3M CO BCEM MEPHOIOM HX COJICPIKAHHS IO
crpaxeit. Pemmenus BepxoBroro cyna ot 1 anpens 2014 roga cranu ogHUMH U3 TIEPBEIX, B
KOTOPBIX OH BBICKA3aJICs MO BONPOCY 3aKIIOYEHHS O] CTpaxy AeTei-murpantoB. Crano
MIOHSITHO, YTO BIPEIb CyA OyJET 0100pATH TAKOE 3aKITIOUCHHUE IO/ CTPAXKY, 33 HCKIIOUEHHEM
CIly4acB pPE3KOTO H3MCHEHMS IIOJIOKCHUS aBTOPOB. B  ynOBIETBOpEeHHH Cliemyromier
MTOJyYCHHOW UM JKaJoOBI B CBSI3U C 3aKNIFOYCHHEM pebeHKa mox cTpaxy B 2016 roxy cyn
OTKa3aJl, ¥ HA B OJHOM Cllydyac OH HE NPH3HAI HE3aKOHHBIM COJCp)KaHWE B LICHTPE B
Tpannyme cemell ¢ MaJIOJIETHUMU 1€TbMU.

5.2  ABTOpHI HE COTJIACHBI C T€M, YTO 3aKIIOUUTENbHBIC YacTH cTaredl 184 m 185 m
cratbsa 187 3akoHa 00 YroJOBHO-TIPOIECCYaNbHBIX HOpMaxX ObUIM OBl 3 (EKTHBHEI,
MIOCKOJIBKY OBIIO ObI OECCMBICICHHO X01aTalCTBOBATh O MPEKPAIIECHUN COACPKAHUS CEMbU
IOJ, CTpakel B MHBIX MHCTAHIMAX, Kpome OkpyxHOro cyga Ocio, paccMaTpuBaBIIETO
BOIIPOC O 3aKOHHOCTH 3aKJIIOYEHHS 110]] CTPaXKy B Hadase KakZIoro HOBOTo nepuoza. boiee
TOro, crarbu 185 m 187 KacaroTcs yrojaoBHOTO CyIONpPOM3BOACTBA, YTO B IaHHOM CIlydyae
HETIPUMEHHMO.

5.3  ABTOpEl  YTBEp)KHAOT, UYTO TOCYJApCTBO-YYACTHHUK IBITACTCS  OTIIOXKUTH
paccMmoTpeHne coobmieHnss KoMuteToM, ¢ TeM 94TOOBI IPOUTUTH BOBMOXKHOCTE 3aKITFOUCHUS
TIOJT CTPaXKy JETEH-MUTPAHTOB B KOHTEKCTE OOMICHAIIMOHAIBHBIX BEIOOPOB 2017 roga. OHu
OTMEYAIOT, YTO «B TEX CIydasX, KOTJa cyneOHas MpaKTHKa BBICIIETO Cyda CTPaHbI
yperyiaupoBaia paccMaTpHUBacMbIii BOIPOC, TEM CaMbIM HCKIIOYHB JIOOYIO HanexKIy Ha
ycrmex OOXKaJoBaHWA B HAIMOHAIBHBIX CYAaX, aBTOPHl HE OO0fM3aHBI HCUYEPIBIBATH
BHYTPEHHHUE CPEACTBA MPaBoBOU 3ammTh»®. OHU OTMEYAIOT TAKXKE, YTO B COOTBETCTBHUHU C
MEXITyHAPOJHOW CymeOHOM TMPaKTHKOH «IOCTATOYHO, €CIIM WCTEI[ JOBEN CBOH HMCK [0
BEICIIICH MHCTAHIUW HAIIMOHAJIHHOTO OpPTaHay, W «ECIH Pe3yJIbTATOM CTaHET MOBTOP yXKe
BEIHECEHHOTO peIICHUs», HEOOXOOMMOCTH 3aJCWCTBOBATH JIOMOJHUTEIBHBIE CpEACTBa
paBoBoii 3anmThl HeT®. TIOCKONIBKY Y aBTOPOB OBLIH OIBITHBIEC aJ[BOKATHI, OHH MPEKPACHO
ITOHUMAITH, YTO JICTAI0T, He 00PAaTUBIIKCH C 00KaJIOBAHUEM BCEX PEIICHUH.

5.4  Kpome TOro, aBTOpH YTBEP)KIAIOT, YTO KOMIIETEHINH BepxoBHOTO cyna B HacTu
rnepecMoTpa orpaHudeHsl. B cBoux pewmenusix ot 1 ampens 2014 roma BepxoBHblil cyz
OTMETWJI, YTO €ro KOMIIETCHIMS OTPaHHUYMBAETCS IMPOBEPKOW COOTBETCTBUS IOPSIKA
MIPOXOXKJICHNUS JIela B CyI€ ¥ FOPUANIECKOTO TOJIKOBAaHHsI BBICOKHM Cy/IOM, B COOTBETCTBHHA
co cratheir 388 (myHKT 1) 3akoHa 00 yroJIOBHO-TIPOLECCYANBHBIX HOPMAaxX W PEUICHUAMHU
camoro BepxoBHoro cyma (m3manue Rt. 1998, ctp. 1599). [losToMy cya He TPHUHSI BO
BHUMaHHE CCBHIJIKM aBTOpOB Ha cTarhio 3 KoHBeHIMM 0 mpaBax peOeHKa M CTaTbio 5
KonBeHnnm o 3ammTe mpaB dYenoBeKa M OCHOBHBIX cBoOoj (manee — EBpomeiickas
KOHBEHIIMS 10 TmpaBaM uesoBeka). OH Takke HE MOT paccMaTpuBaTh BOIIPOC O
MIPOTIOPIIMOHANBHOCTH W HEOOXOAMMOCTH M30paHMs TakoH Mepbl, KakK 3aKIIOYEeHHE I10J
cTpaxy, u moOsle HoBbIe (akTel. Kpome Toro, ynomsiHyroe pemenue BepxoBHoro cyna
(m3manme Rt. 2007, ctp. 797) B maHHOM cily4ae HE PEIIEBAHTHO, IOCKOIBKY B MX JIeNIE CY.I
UCTIONB30BAN JPYToi moaxoa. ['ocy1apcTBO-y4acTHIK HUKOT/AA paHee He YTBEPHKIallo, 4To

8 Umapu Jlancman u opyaue npomus Qunaanouu (CCPR/IC/52/D/511/1992), 11. 6.2.

9 Salem Case (Egypt, USA) (8 June 1932), Reports of International Arbitral Awards (RIAA), vol. I,
pp. 1161 and 1189; Permanent Court of International Justice, Panevezys-Saldutiskis (1939), Series
A/B, No. 76, p. 18; European Commission of Human Rights, X. v. Austria (1960), 30 International
Law Records (ILR) 268, 271, para. 202; Interpretation of Article 24 of the Treaty of Finance and
Compensation of 27 November 1961 (Austria v. Federal Republic of Germany) (15 January 1972),
Reports of International Arbitral Awards (RIAA), vol. XIX, pp. 3 and 16; Tpertuii qokna
II0 BOIIPOCY O ITUIJIOMaTUYECKOM 3aIuTe, MOArOTOBIEeHHbII CrienuaibHbIM TOKIAAYHMKOM
r-aom Ixorom yrapaom (A/CN.4/523), . 42.
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BepxoBHBIII Cya MOXET paccMaTpHBAaTh BOIPOC O COBMECTUMOCTH COACP)KAHHUS IO
CTpaxkel ¢ 00s3aTebCTBAMH T'OCYIapCTBA-YIACTHIKA, BRITCKAIOIIUMH M3 MEXKIYHAPOIHBIX
JIOTOBOPOB TIO ITPaBaM YeJI0BEKa.

5.5  Kpowme toro, pemennem ot 16 mas 2014 roma Bricokuit cyn bopraprunra octaBmi
0e3 M3MEHECHUH peleHNe O 3aKII0YCHHH CEMBH IIOJ CTPa<y, KOTOpPOe K TOMY BpPEMEHH
IUTHJIOCH YK€ BOCEMb HeIeib, YTO CBHUICTENBCTBYET O TOM, YTO HH OJIHA AleIUIALHOHHAS
WHCTaHIN HE MTpHU3HAIa OBl 3a[epKaHne HE3aKOHHBIM Ha JIF000M 0oJiee paHHEeM dTale WilH
B cBs3U ¢ pemerneM OxpysxHOro cyna Ocio ot 28 mas 2014 roza.

5.6 23 wmrons 2017 roma aBTOPHI MPEACTABMIM KONHMIO peHIeHHs Bricokoro cyna
Boprapruara ot 31 mas 2017 rona o mpu3HAHWN HE3aKOHHBIM COJIEPKaHUS IO CTPAXKEH B
neHTpe B TpaHgyme ceMbH C IETBMH B TEUCHHE «TOpa3fo Ooyiee KOPOTKOTO CPOKa» B
2014 romy. 22 aBrycrta 2017 roma aBTOPHI OOBSICHWIIH, YTO pEIICHHWE CyJa BCTYIIJIO B
3aKOHHYIO CHIy 0.

3aMevaHus rocy1apcTBa-y4acTHMKA OTHOCHTEIbHO MPHEMJIEMOCTH U CylIecTBa
CcO00IIeHUS

6.1 B cBoux 3ameuanusx ot 6 uroHs 2018 roga rocy1apcTBO-y4acTHUK OTMEUYAET JOBObI
CYJIOB IIPY BBIHECEHHUH U TIOATBEPIKICHUH PEILICHNUS O 3aKIIFOUEHHN CEMBH TI0/ CTPaXXy, B TOM
YHCIIe B YaCTH MPaB UX ChIHA. B cooOmeHnn omymieHa ciueayromas HHGOpMAaLUs: T¢ 9aCTH
pewienus Beicokoro cyma bopraptunra or 25 wmapra 2014 roma, B KOTOPBIX
paccMaTpHBaJIOCh €T0 MOJIOXKEHHE B ICHTPE B TpaHyMe; Mephl, HE CBA3aHHBIC C JINIICHUEM
cBoOOAbl; WHpOpMAmMs O HAMEPEHHWH TIOJUIMU JIOCTABUTH CEMBIO B IIOCOIBCTBO
Acranucrana Ui IIOJydeHUS TOKyMEHTOB. | 0cy1apCcTBO-y4acTHHK OTMEUYAET TakXKe, UTO B
cBoeM xoparaiictBe oT 28 mapra 2014 roxa momumus cooburmna OxpyxkHOMY cyny Ociio,
410, 10 MHEHUIO Ciry>KOBI COIMaNbHOM 3aIUTHI AETEH, CHIHY aBTOPOB JIydIlle OCTaBaThCS C
poaMTeNnsIMH W OOJIbIIE BPEMEHH NPOBOAWTH HA AETCKOH IUIOIIAJKE HA CBEXKEM BO3JyXE.
Cuiry>x06a Tak)Ke peKOMEH/I0BajIa AaTh eMy OOJbIIe UIPYIIEK WA IIPUHECTH HOBBIC UTPYILIKH
1 cOO0IIMIIa 0 CBOEM HaMEPEHUH MOCENaTh CEMbIO pa3 B Hexelto. [lonuius coobuuna, 9To
¢ 24 mapra 2014 roga cembio OOJbIIIE HE 3allUPATH Ha HOYB, a TICPEBEIN B IMOAXOISIIYIO
KOMHATYy PSI0M ¢ UrpoBoil. Ha ciemyromuii 1eHb UX OTBE3IJIN B JOCYTOBBIH LIEHTP, TI€ Y HUX
Obl1a BO3MOXKHOCTD TOTOBUTB U MIpaTh. [I0CKONIBKY NX CBIH OBLT IIPOCTYXEH C MOMEHTA MX
IIpue3/ia, KaskKAbIA JEeHb ¢ TOHEJeIbHNKA II0 ISITHHUITY eT0 ocMaTpuBaia Meacectpa. [omumms
3asBUJIa, YTO B CEeMEHHOM OJoKke paboTaeT KBaIM(UIIMPOBAHHBIA MEPCOHAI, WMEFOLIHH
HaBBIKHM B3aMOJICHCTBHS C JaHHOW [IEJICBOM I'PYIIIOH, M 9TO OBUTH IIPHHATHI MEPHI [UIS TOTO,
YTOOBI CEMBSI MOTJIa CAMOCTOSITEIILHO IPHHUMATH OOJIBIIIE PEIICHNUH.

6.2 BmocneactBum nomuius coobmmia OkpyxHOMy cyny, uto Ciry0a conmanbHOMH
3alIUTHl IeTel moceTmia ceMbro 25 ampens 2014 roma u oOHapyKuia, 9To, HECMOTpPS Ha
KPH3HUCHYIO CHTYaIlMIO, CBIH aBTOPOB, MOXOXKE, HE CHJIBHO CTpajall OT HPOUCXOISIIETO
BOKpYT HEro, XOTS €My M ObUIO OBl IOJIE3HO NPOBOAWTH BPEMs Ha CBEXKEM BO3JIyXe 3a
npenenamu ueHtpa. 30 anpens 2014 rona OxpyxHoi cy Ocio y10BIETBOPUI X01aTallCTBO
0 TIPOJUIEHUH CPOKA 3aKIIFOUEHHS IO/ CTPAXYy, OJHAKO B MHTEPECax MAJIbYMKa YCTAHOBHUII
CPOK HE B UEThIPE HEJIENI B COOTBETCTBHH C XOaTalCTBOM, a B 1Be Heaean. OKpyKHOHU ¢yt
3aKJTFOYIII, YTO PeOEHKY 3TOT0 BO3pacTa He CIIE/yeT XKUTh B IIeHTpe B TpaHayme, 1o KpaiHen
Mepe 3TO He JIOJDKHO MPOMCXOJUTH B T€UEHHE JUIMTEIHHOro BpeMeHH. OH OTMETHI, YTO
Ciryx6a conanbHON 3amMTHl AeTel OyJeT mocemaTrh CeMblo JBa pa3a B HEIENIO M 4TO B
TEUYEHHE YETBIPEXHEACIBHOTO Ieproia peOeHKa IPEeIoNaraioch TPU pas3a BBIBE3TH W3
LEHTPA JUIS Pa3IMYHBIX MEPOIIPUATHH.

6.3 14 mas 2014 rona OKpy>XHOH CyJl BHOBb TOCTAHOBHJI OCTaBUTh CEMBIO I10]] CTpaXKeH
Ha [JBE HeAeNd, a HE Ha 4YeThlpe B COOTBETCTBMU C XOJATaliCTBOM, YCTaHOBUB,
«C HEKOTOPBIMH COMHEHUSIMM», 4TO JalbHeilllee cofep:kaHue MOJA CTPaKed He ABIseTcs
Hecopa3MmepHoi Mepoil. 16 mast 2014 rona Beicokuii cyn boprapTuHra OTKJIOHWI aneNsuIo
aBTOPOB, MOTYEPKHYB MIPOrpecc B paboTe IOJIUIIHMH 110 BO3BPAILCHUIO ceMbH B ApraHucTan
U BBICKA3aB MHEHHUE, YTO UX ChIH, YUUTHIBAas €0 BECbMa IOHBIN BO3pacT, CKOPEE BCEro HE

10

ABTOpBI CCHUTAIOTCS Ha ITyOIMKALUIO O CYAeOHOM PELICHHH, Pa3MEIICHHYIO 110 CIIEIYIOIEMY aapecy:
https://idcoalition.org/news/historic-norway-ruling-detention-of-children-is-inhumane/.
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UCIBITHIBA Ha ceOe TeX MOCIEICTBUN COACPIKAHUS IMOJ| CTpa)kel, KOTOpble MOIJH Obl
HCTIBITBIBATH AeTy moctapiie. 28 mas 2014 roga OkpyxHol cyq Ocio BHOBb TTOCTaHOBHWII
MPOJUTUTH 3AKIIIOYEHUE CEMbH T0JI CTPAXKy Ha JIBE HEJENId BMECTO 3aMpPOILICHHBIX YEThIPEX
HEJIelb.

6.4 T'ocymapcTBO-y4acCTHHK yTBEP>KIAeT, YTO aBTOPHI ONMHUCHIBAIOT LEHTp B Tpanmyme
HETOYHO, ¥ OTMedaeT, uro VMmmurpammonnas ciayx0a HamumoHamsHOH —moOMUITHH
MOAYNHSACTCA [ TaBHOMY yIPaBICHUIO MOTHIUH. DTOT UEHTP, B KOTOPOM, B YaCTHOCTH, €CTh
o01mas TocTHHAs, KyXHs, ABOP ¥ IIOMEIICHHE IS 3aHTHI, 000pyI0BaH Ui cCeMeil C IETbMH.
B oTuere HabmromaTensHOTO coBeTa meHTpa 3a 2016 rox TOBOpHUTCS, YTO CEeMEHHBIN OJ0K
XOpOWIO OpPraHW30BaH M YKOMIUICKTOBAH KaJpaMM, YTO OH HE IIOXOX Ha TIOPbMY,
a IUIOIA/IKa Ha yJIHIE OTBEYaeT MOTpeOHOCTM AeTeil. IlepcoHan B OTAENEHNH B OCHOBHOM
KCHCKHH, C ONBITOM paboTel ¢ ceMbsMH. lMMeeTcss HOCTaTOYHO IIHPOKHN BBIOOP H
JOCTaTOYHOE KOJIMYECTBO MPOMYKTOB NMUTAHUS M HAMUTKOB. CHEKTP MEAUIMHCKHUX YCIIyT
3Mech mHMpe, YeM A OonbIIMHCTBA HMHOcTpaHneB B Hopsermn. Cempu c aeTbMHu
OTPakJAIOTCSI OT KOHTAKTOB C IPYTUMH COACPKALIMMUCS O CTPAKEH JIUIIAMH, HACKOIBKO
9TO MpaKTHIecKu BO3MOXKHO. B 2014 romy OecnopsnkoB B YUPESKICHHH HE OBLIO.
EnuncTBeHHBINA Citydail wieHOBpenuTenbcTBa B 2014 rogy — ciaywail camoil T-xu Aun.
B nmexabpe 2017 roma u3 meHTpa B TpaHayMme ceMeWHBIH ONOK OBLI MEpEeBEACH B IPyroe
mecto. B mapre 2018 roma HOpBEXCKHI MapiaMEHT NPHUHSUI 3aKOHOJATENbHBIA aKT, B
COOTBETCTBHUH C KOTOPBIM JIETE€H MOXKHO 3aKITI0YaTh MO/ CTPaKy TOJBKO B KpaifHEM cirydae
1 KOTOPBIM YCTaHOBJICHBI HOBBIC OTPAHIUYCHUS CPOKA COJACPIKAHMS IO/ CTPAXKEH.

6.5 TocymapcTBo-y4acTHHK OTMEYaeT, YTO CEMCHHBIH OJOK OBUT yKOMIUIEKTOBAaH
JOTIOMTHUTENBHBIMA  KaZpaMH, YTOOBI 00ECHeYnuTh CEeMbE JOCTATOYHYIO MOINEPIKKY.
locymapcTBO-y4acTHUK CCBIIACTCS Ha JKypHasl HHG)OPMAIIMOHHON CHCTEMBI IOJHIIUH
(UTSYS), B KOTOpOM 3aperucTpUpOBaHbI (haKThl MIPOBEACHUS KOHTPOJIS, BRIAYH JICKAPCTB
U mpueMa y Bpada, Kacaroliuecs cembu'l. B CBsI3M ¢ HM3MEHEHHEM pacropsKa JIHs,
MTOMEIICHHE, B KOTOPOM HAaXOAWJIACh CEMbs, 3aIHPaliock Ha HOYH TOJBKO 10 24 Mapra
2014 roma. Pacnopsimok ITHS MPUMEHSIICA THOKO; B OCHOBHOM aBTOPHI BBIXOIWIIN BO JIBOP
WIA TepeMeIaINCh B KOMHATY JUIS 3aHATHH, KOTAa XOTeNnu. MeacecTpsl U Bpad MOYTH
€KEIHEBHO OKA3BIBAIA UM HEOOXOAUMYIO TIOMOIIb ¥ OIEHUBAJIA COCTOSTHHIE HX ChIHA, YTOOBI
yOemuThCs, 9TO B IIEJIOM OHO xoporee. [lepcoHan MpeaoKMII ceMbe OTIPABHTHCS Ha
JIETCKYI0 IDIOMANKy 3a MpelelamMu IeHTpa. VX COMpOBOXKAANN OXpPaHHHKH, ITOCKOJIBKY
paHee r-H Anu metancs 0exxats. UMMurpanuonHas ciry>x6a Hannona pHOM TOJIHIIMY TECHO
corpynandana co Ciry>k00i conmaipbHOM 3aIUTHI IETeH, B TOM YUCIE B 9YacTH BOIIPOCa O
[eJIecO00Pa3HOCTH MMOMEIICHHST MaTbuiKa B KPU3UCHBIN IeHTp. ['ocy1apcTBO-y4acTHUK HE
MOJKET OIICHUTH COJIEp)KAaHUE MEIUIIMHCKOM cripaBKu 0 (hoOMIX ChIHA aBTOPOB, BBIIAHHOU
OoJiee "eM yepes JBa roja mocje ux npeObIBaHus B LICHTPE.

6.6 T'ocymapcTBO-y4acTHHK HE COTJIACHO C TE€M, YTO aBTOPBHI HCYEPIANN BHYTPCHHHE
CpeICTBa MPAaBOBOW 3aIlIUTHI B CBS3H C IEPBBIM MEPUOJIOM HX COJICPXKaHHS IMOJ CTpakeH,
MTOCKOJIBKY OHH He 00paIiaiuch ¢ H3JI0KCHHBIMH B COOOIICHHUH JKao0aMu B cyasl. [Tomumo
9TOTO, OHH HE MCYEPIANI CPEACTBA IIPABOBOI 3aIIUTHI B CBS3H cO cTaThsiMu 7 U 17 [akTa B
OTHOIIEHUH BCETO TMEePUOa X COACPIKAHUSI IO CTPaXKeH MM CPeICcTBa MPAaBOBON 3allIUTHI
B CBSI3U CO CTaThsIMU 9 U 24 B oTHOLIEHUHU nieproa nocie 2 anpenst 2014 rona. ComHenus,
BBICKa3aHHBIC CYIaMH (CM. IMyHKTHI 6.2—6.3 BBIIIE), TOKA3BIBAIOT, YTO MX OIEHKU HE OBLIH
CTATUYHBIMH.

6.7 TocymapcTBO-y4acTHHK OTMEYaeT, 4TO B cBoeM pemeHnd oT 31 mas 2017 roga o
3aKIIOYCHUH TIOJ CTPaXy Ipyroi ceMpu Bwicokwii cyn Bopraprunra cuen, uro 3akoH 00
HMMUIPAalUd JOMYCKaeT 3aKIYeHUE MOJ CTpaxy JeTedl BMECTe C POAUTENSIMH, 4TO
cojieprkaiasics B 3aKkoHe 00 IMMUTpAILlMK CChUIKA Ha 3aKOH 00 YTrOJIOBHO-TIPOIECCYAIBHBIX
HOpMax JOCTaTOYHO SICHA JUIsl MPEAOTBPAIIECHUS HPOU3BOJBHBIX 3aJCpPKaHUM M UYTO
crateu 184 u 187 3akoHa 00 YyroJOBHO-NIPOLECCYAIBHBIX HOpMax IPUMEHSIOTCS B

11 TocymapcTBO-y4acTHUK OTMeUaeT, uto ¢ 28 mo 31 mapra 2014 rozxa *ypHam CHCTEMBI HE

(YHKIMOHHPOBAJI, OJJHAKO IOJMIHS yKa3alia, 4TO B ATOT MEPUOJI COOIIIOIANICS TOT XKe PacopsiIoK
TTHSI, TIPE/ITarajiiuCh MPOTYJIKK U 3aHSATHS BHE YCTAaHOBJIEHHOTO IpaduKa.
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HMMHUTPALMOHHBIX Aenax'?. OJHako Cy[a cuesl NpPOJIODKEHHE COIEpPIKAHHs MOJ CTpaKei
HEcopa3MepHOW Mepol W MpH3HAN HapymeHus craredd 3, 5 (myHkT 1) u 8 EBpomneiickoii
KOHBEHIIMU TI0 TIpaBaM dYenoBeka, crared 3 u 37 (myHKTH a) U b)) KoHBeHIMH 0 mpaBax
pebeHka, a Takke BTOPOTO MPEMTIOKCHUS CTAaThbH 93 M BTOPOTO MPEUIOKEHHS CTaThu 94
Koncturyuun Hopseruu. [lo MHEHHIO TOCyIapcTBa-ydaCTHHKA, 3TO CBHACTEIBCTBYET O
TOM, YTO pa3yMHbIE OCHOBAaHHs HaAEAThCS Ha APPEKTHBHOCTH BHYTPEHHHX CPEICTB
[PaBOBOA 3aIIUTHI CYIIECTBOBAIIH.

6.8 TocymapcTBo-ydacTHHK OTMe4aeT, 4YTO KOMIeTeHuuss BepxoBHoro cyna
OrpaHMYMBACTCS IMEPECMOTPOM TOTO, Kak BbIcokumil cyn paccMaTrpuBan [elo, W €ro
TOJKOBAaHHMS 3aKOHA, BKJIOYas TO, JOCTaTOYHO JHM OH OOOCHOBAaJX CBOIO OLCHKY
copasmepHOocTH. OJIHAaKO KOMIIETCHIHMS BepxXxoBHOro cyna He OrpaHHYHBAeTCS
HpUMeHeHHeM BBICOKHMM CyOM IPHHIUIIOB IIPaB YeloBeKa, H3I0KEeHHBIX B KoHCTUTYIMH
i 3aKOHE O MPaBax YeIOBEKa.

6.9 TocymapcTBO-y4acTHHK yTBEP)KIAeT, YTO OOCTOSITEIHCTBA, CBA3aHHBIC C CEMEHHBIM
6mokoM 1eHTpa B TpaHmyme, He HapyIIalOT IpaBa ceMbU N0 cTathe 7 [lakTa, MOCKONBKY
MIOMEIICHNS! M BO3MOXHOCTh DAa3IMYHBIX 3aHATHH, MemunuHckue yciayrn u Coyxba
COLMAJBHON 3alIUThl AETed OBUIM JOCTATOYHO aJCKBAaTHBIMH ISl OOecrieueHHs HX
(GU3MYECKON M TICHXOJIOTHYECKOH HENPUKOCHOBEHHOCTH M YEIOBEYECKOTO JOCTOMHCTBA
(cM. myHKTHI 6.1-6.5 BEIIIE).

6.10 Yro kacaercs xano0sl mo ctathe 9 [lakTa, TO rocyaapcTBO-y4aCTHUK YTBEP)KOACT,
YTO 3aKJII0YEHHE CEMBH IO CTPAXKy MMEIIO 1oJ] COOO0i MPaBOBYIO OCHOBY, M CChIJIAETCS HA
pemrenns cynoB. Crateeit 106 3akoHa 00 UMMHUTpanuy IpeayCcMaTPUBACTCS 3aKIFOUCHUE
MOJ| CTPaXy «HHOCTPAHIIEB», K KOTOPBIM OTHOCSTCS B3pOCHble W IeTH 1o 15 Jer.
Copneprxamasics B 3aKoHe 00 IMMUTPALIMH CChIJIKA Ha 3aKOH 00 yrOJIOBHO-TIPOIIECCYaTbHBIX
HOpMax JIOCTaTOYHO SICHA B TOM, YTO KacaeTcs yCIOBHH COAEpKaHMUS MO CTpaXel ceMe ¢
aetbMH. [lore, B KOTOPOM IOJHINUS U CyIbI MOTYT AEHCTBOBATH MO CBOEMY yCMOTpPEHHIO,
JOCTaTOYHO Y3KO VIS TOTO, YTOOBI MCKIIIOUHUTH MPOU3BOJIBHOE 3anepkannue. Kpome Toro,
EBporneiicknii cyn mo mpaBaM YeloBeKa HE NPUXOIWI K BBIBOAY O HAPYIICHWH CTaTbu 5
EBporneiickoif KOHBEHIIMH MO TpaBaM YeJOBEKa BO BCEX JeNax, Ha KOTOPBIC CCBHUIAIOTCS
aBTOPHI, a OTPBIBOK n3 pokiana Komucenn Xycabé, Ha KOTOPBIH OHH CCBUIAIOTCS, KacaeTcs
JETEH, SIBISIOIINXCS CAMOCTOATEILHBIMU IIPOCUTEIISIMH YOS KHIIIA.

6.11 TocymapcTBO-y4acTHHK yTBEp>KIaeT, yTo [1akT He mpeaycMaTpUBaeT «CTOIb TOHKON
OILIEHKH COpPa3MEPHOCTH», O KOTOPOH TOBOPAT aBTOPHI, M YTO CYABl M3JIOXKWIN Pa3yMHBIE
OCHOBaHMS OTHOCHTEIBHO HEOOXOAMMOCTH W COPa3MEPHOCTH 3aKIIOUEHMS MO CTPaxy.
Komuter 1o npaBam uenoseka u Komuret 1o npasam pedeHKa He HCKITIOUMIIN BO3MOKHOCTH
3aKIMoueHUs aeTeil moa crpaxy®®. Xots Paboyas rpymna mo npou3BOJIbHBIM 3aepiKaHUsIM
n Komurer no npaBam peGeHKa CUMTAIOT HEAOIYCTUMBIM 3aKIIOYEHHE AETeH IOJ CTPaxy
UCKJIIOYMTENHHO  M3-32  MHTPALMOHHOTO  CTaryca WX PpOJUTENICH, HOPBEKCKUM
3aKOHOJIATEIbCTBOM HOA00HOTO OIpeAeIeHHs He peaycMoTpeHo. CeMbH 3aKI0YaroT Mo
CTpaXy TOJIKO B TOM Cllydae, €CJIM OHM HE COTPYAHHYAIOT B TOM, YTO Kacaercs HX
BO3BPAILCHHUS, M €CITH CYIIECTBYET PEabHBII PICK TOTO, YTO OHHM CKPOIOTCS, KaK B JAHHOM
ciryyae. Hanmy4mmme nnTepecs! pedeHKa JOJDKHBI OBITH OIIEHEHBI B KOHKPETHOM CiTydae. JTo
TaKke OBUIO CIICNIaHO B CITydae ChIHA aBTOPOB, B TOM YHCJIE B PA3JIMYHBIC IIEPHOIBI BPEMEHH.
B cnydasx, xorma HMMEIOTCS JOCTATOYHBIE OCHOBAHUS ISl 3aKIIOUCHHS II0Jl CTPaxXy
poaMTenel, 3a4acTyl0 COBMECTHOE HAXOXKICHHE peOEHKAa M €ro pOoJHTeNIed OTBedaeT
nunrepecaM pebenka. [lockonbky Vmmurpanmonunas ciryx0a HanuoHanbHOW moiwiuu u
CyJbl COYJIH, YTO MEHEE HHTPY3UBHBIE MEPhI ObUIN HEJJOCTATOUHBI, YIUTHIBAs PHCK IT00era,
coJiep)KaHue M0J] CTpaked He ObUI0 Hecopa3MepHBIM. IIpomoIDKNTENBHOCTh COAEpIKaHUs

2 T'ocymapcTBO-y4acTHHK OTMEYAET, YTO TaKoe MOHMMAHHUE 3aKOHa 06 YroOBHO-TPOIECCYaTbHBIX

HOpMax OBUIO TOATBEPIKACHO B IPEATI0KEHNH HOBOTO HOPMAaTUBHO-TIPABOBOTO akTa MUHKCTEpCTBA
roctunuu (Prop. 126 L (2016-2017)), ctp. 37 u 42) u Tenepb OTpaxeHO B M3MEHEHHOM cTaThe 106 b,
§ 6, 3axoHa 00 yroJIOBHO-TIPOIECCYaTbHBIX HOPMaX. MUHHCTEPCTBO MPHU3HAIIO, ITO cTaThs 185, § 6,
9TOT0 3aKOHA B UMMUTIPALIMOHHBIX JieaX He IPUMEHUMA.

[ocynapcTBo-yuacTHHK cChuTaeTCst Ha 3amedanue obero nopsinka Ne 6 (2005) Komurera no npaBam
pebenka 06 0OpallieHnH ¢ HECOTPOBOXKAAEMBIMHU U Pa3ilyYeHHBIMH JIETHMH 32 MIPE/IeNaMU CTPaHbI KX
MIPOUCXOXKICHNUS, . 61-63.
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IOJ CTpaked, XOTA ¥ HeXelaTelbHas, Obula OOYCIOBIEHAa OTKAa30M pOJIUTEICH
COTPYIOHHYATH U PETYIISIPHO MEPeCMaTPUBAIIACE.

6.12 TIlo Tem ke MpUIMHAM TOCYIApCTBO-YYACTHUK CUUTAET, YTO 3AKITIOUYCHUE CEMBH 10T
CTpaxy OBLIO Pa3yMHBIM, HEOOXOAUMBIM U COPa3MEPHBIM, a COOTBETCTBEHHO CTAaThH 17 WiIn
24 TTakTa HapyIICHBI HEe OBLIH.

6.13 TocymapcTBO-y4acTHHK OTMedaeT, 4To B cooTBeTcTBHH C [laktom Kommurer He
HAJIeJICH NPSAMBIM MaHJATOM BBIHOCHTBH 3aKJIIOUYEHHMS OTHOCHTENIBHO CPEICTB IIPaBOBON
3aIuTHI B ciTydae HapymeHus [1akra. B mo6om ciydae, rocy1apcTBO-y4acTHUK HE CUMTACT
mHeHust Kommurtera topuanmdecku oOs3artensHbiMH. Ecmum Komurer ycranoBut dakr
HapylIeHHus, 3TO OyIeT SBISATHCS AOCTATOYHBIM BO3MelIeHHeM ymiepOa. Her npuamn
OTCTymnaTh OT mpaBwia Komurera He ykas3pIBaTh JEHEXHbIE CyMMbl. HecMoTps Ha cBoe
MHEHHE, TOCYAapCTBO-YIACTHUK PEIINIIO BBIJECIUTh CHIHY aBTOPOB KOMIIEHCALIMIO B pa3Mepe
70 000 HOpBEKCKMX KpOH', y4HTBIBasE YHHUKAIbHBIE OCOObIe OOCTOSTEIBCTBA €ro
npeObIBaHus B IIEHTpe B TpaHmyme. ['ocy1apcTBO-y49acTHHK YTBEPKAACT, YTO 3TO SIBISETCA
JOCTaTOYHBIM BO3MEILICHHEM Ha TOT CIydai, eciu OyJeT ycTaHOBICH (PakT HapyLICHUS.
TpeboBaHme 0 BHECEHNH H3MEHEHHI B 3aKOHOIATEITFCTBO BEIXOINT 32 PAMKH TPEOOBaHHIA O
HeroBTOpeHnH. TpeboBaHNe 0 HEMOBTOPEHNH 00Jiee HEAKTYanbHO (CM. IyHKT 6.4 BhIIIE).

KoMMeHTapuu aBTOPOB K 3aMe4aHUSM IoCy/IapcTBa-y4YaCTHUKA OTHOCHTEIbHO
MPUEMJIEMOCTH U CYLIeCTBA COOOLIeHHS

7.1 B cBomx koMMeHTapusx oT 19 wmioHs 2018 roma aBTOpHI YTBEPXKOAIOT, YTO
MIpeAI0KEHHAs! KOMITCHCAIHS HE JaeT OCHOBAHMH 11 MUPOBOTO COTJIAIIICHHS 1 HE SIBJISCTCA
YAOBIETBOPUTEIBHBIM BO3MELICHHEM (CM. HMyHKT 3.5 Bbime). Pasmep npemtoskeHHON
KOMIICHCAIIMU HEIOCTATOYCH, yYUTHIBAs MEKIYHAPOIHBIC U HOPBEKCKHE MPELECICHTHI S,

7.2 B cBoux komMeHTapmsx oT 18 arrycra 2018 roma aBTOpBI YTBEp)KOAIOT, YTO
NPEATIOKEHNE TOCYAapCTBa-y4acTHHKA O KOMIICHCAIIMM pPaBHOCHIBHO IPHU3HAHHIO
HapymeHus [lakra. OHH HE COTJIACHBI C M3JIOXKEHUEM (PAKTOB TOCYNAapCTBOM-Y9aCTHHKOM.
OHn yTBepXKIaroT, 9TO HE MOTYT JOKa3aTb HAapyLICHWs, MMEBIIME MECTO BO BpEMS HX
COJIEpKaHMs IO CTpaXeH, U 94To OpeMs JOKa3bIBaHHUA OTCYTCTBHS HAPYIICHHH JICKHUT Ha
rocynapcrBe-y4acTHHke®. 3aMeuaHue rocyjapcTBa-y4acTHHKa O TOM, YTO B IIepuox ¢ 28 mo
31 mapra 2014 roga, xorna He (QYHKIMOHHPOBAJ XKypHaI WHPOPMAIUOHHONW CHCTEMEI B
nenrpe B Tpanmgyme, coOimomancsi TOT K€ paclopsIOK JHs, SBISIETCss HE Ooiiee 4yeM
yTBepkaeHneM. Hu aTo yTBepkaeHue, HU caM >KypHaJ IPHHUMATh Ha Bepy Hemb3s. [IBepb
B KaMepy 3alMpajach KaXIyl0 HOYb MX IpeObiBaHus. KoHcynpTamum Bpada He OBLIO.
3aMeuaHne TOCYyIapcTBa-y4acTHHKAa O TOM, YTO MEJCECTPhl OKa3bIBAJIM WM IIOMOIIb
MIPAKTHYECKN €KETHEBHO, CBHIETEILCTBYET O TOM, HACKOJBKO TSDKEIBIM OBUIO AT HUX
IpeObIBaHNE B 3TOM YUPEKICHHH.

7.3  ABTOpHI yTBEpXKIAIOT, YTO pemieHue Bricokoro cyaa bopraprmara ot 31 wmas
2017 roma o BO3MEIIEHUH yIIepOa OTXOAUT OT HEM3MEHHOW CyIeOHOH MPaKTHKH U KacaeTcs
CeMbH, KOTOpasi Oe3yCIIeIIHO OclapuBajla CBOE 3aKJIIOUEHHE 10| cTpaxy. Kpome Toro, ato
peleHne ObUIO BBIHECEHO Yepe3 TPH T'0J1a MOCIIe IeTOpTalui CeMbU aBTOPOB.

Jlono/THNTe IbHBIE 3aMeYaHUS TOCYIapCTBA-yYACTHHKA

8.1 B cBomx nmomomHHUTENBHBIX 3amedaHusAx oT 19 centsOpst 2018 roma rocymapcTBo-
YYacTHHK OTMEYaeT, YTO OHO BBIAENHUIO CbiHY aBTOpoB 70 000 HOPBEXKCKHX KpOH.
l'ocynapcTBO-y4acTHUK YTBEp)KIAaeT, YTO CChUIKa aBTOPOB Ha pacCykKACHHS O OpeMeHH
JIOKa3bIBAaHMS B PEIICHUN MeXIyHapOJHOTO CyAa 1o Jieny /[uaiio He MOXKEeT ObITh IPUHSATA,

14
15

[MpubnusurtensHo 7350 eBpo HA MOMEHT TIpeCTaBICHHs 3aMEYaHHUil rocy1apcTBa-y4acTHHKA.
ABTOpHI ccputatoTcs Ha cyMMy B 85 000 momapoB, npucyxaeHHyo MexayHapoassM Cyiom B
cilydae 3aKJIF0UYeHHs 0/ CTpaxy ofHoro denoseka B aeie Ahmadou Sadio Diallo (Republic of
Guinea v. Democratic Republic of the Congo), Compensation, Judgment, 1.C.J. Reports 2012, p. 324,
U Ha pemieHrne AnesursanuonHoro cyaa Ocno o Beimiate 40 000 HOpBEXCKUX KPOH KaXKIOMY U3 JeTeil
B JIeJie IPYTroi CeMbH, COAepIKaBILeHcs B LIeHTpe B TpaHayme.

16 Ahmadou Sadio Diallo (Republic of Guinea v. Democratic Republic of the Congo), Merits, Judgment,
ICJ Reports 2010, pp. 639 and 660-661, para. 55.
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MIOCKOJIBKY TO JIETI0 Kacajaoch NMPOIECCYaIbHBIX TapaHTHH, B OTIIMYHE OT YTBEPKACHHUH B
HacToAIIEM Jienie. B kauecTBe OTHpaBHOM TOYKM MMEHHO aBTOPHI JOJDKHBI JI0KAa3aTh CBOU
yTBEpKAeHHA. [ 0CyaapcTBO-yIaCTHUK CUMTAET, YTO OHO BBIIIOJIHHIIIO CBOE 00S3aTEIbCTBO
TI0 TIPEJICTABICHUIO COOTBETCTBYIOMINX JOKA3aTENbCTB B TOM CIIydae, KOT/la OHO HaXOIUTCS
B JydIIeM JUIsi MOJIYYEHHS COOTBETCTBYIONINX IOKAa3aTEIbCTB IMONOXKEHHWH, YE€M Apyras
CTOpOHA.

8.2  TocymapcTBO-y4acTHHK CCBUIaCTCS Ha pemieHHe EBpomelickoro cynma mo ImpaBaM
genoBeka 1o geny |.F. v. Norway and I.F.F. v. Norway B oTHOmICHUM a)TaHCKON CEMBH C
TOZOBAJION HOYEpPBI0, KOTOpast JKaloBajachk Ha CBOE COAEPXKAHHUE IO CTPAXEH B IIEHTPE B
Tpaugyme B 2016 roay!. Cya oOBsSBUI 3asBICHUS HENPHEMIIEMBIMU [0 HPUYUHE
HEeWCYEpIIaHusl BHYTPEHHUX CPEICTB IIPAaBOBOM 3aIINTHI HA OCHOBAaHMH penIeHus: Beicokoro
cyna bopraptunra ot 31 mas 2017 roza.

Bonpocs! 1 npoueaypa ux paccmorpenus B Komurere

Pacczwompenue eonpoca o npuemiemocmu

9.1 Cormacro mpaBwiry 97 cBOMX IpaBWJ TNPOLEIAYPHI, MPEXKAE YeM PacCMaTPUBATH
coJeprKaIecs: B COOOLICHUH Kaao0bl, KOMUTET IOIKEH yCTaHOBUTS, SABJISIETCS JIM JaHHAS
Xajo0a nmpreMmsIeMoil B cooTBeTCTBHU ¢ DaKyJIbTaTUBHBIM IPOTOKOJIOM K [akTy.

9.2 B cootBercTBHH ¢ TpeOoBaHHAMH CTaThu 5 (myHKTa 2 a)) DakymbTaTHUBHOTO
npoToKoia, KoMUuTeT ynocToBepmiicst B TOM, YTO 3TOT K€ BOIIPOC HE paccMaTpuBaeTCs B
COOTBETCTBHM € JPYrod TPOLEAYypOil MEKIyHApOZHOTO pa3OHpaTeNnbcTBa MU
YpEryIupOBaHusL.

9.3 KomuTer mpuHHMAaeT K CBEICHMIO 3aMEYaHHE T'OCYAapCTBa-y4acTHHKA O TOM, YTO
cooOIIeHre HENpUEMIIEMO IO TPHYMHE HEHCUEpIaHWs BHYTPCHHHX CPEICTB IPaBOBOU
3aIIUTHI, TTOCKOJIBKY aBTOPHI HEe oOxasnoBanu pemeHnss OKpyKHOTO CyAa OT 2 ampeds,
30 ampenst m 28 mas 2014 roma wmu pemenne Breicokoro cyma bopraptuara ot 16 mas
2014 rona. KomuTeT npHHAMAET K CBEJCHHUIO TAKXKE YTBEPKJICHNUE aBTOPOB O TOM, YTO OHU
ncuepnaiau Bce 3((GEKTHBHBIE BHYTPEHHHE CpPEICTBA IPABOBOM 3aIlWTHI, HA YCIICIIHOE
MIPUMEHEHNE KOTOPBIX OHM MMEIH Pa3yMHBIC OCHOBAHHMS HAJESTHCS, YUNUTHIBAs PEIICHHS
BepxosHoro cyna ot 1 anpens 2014 roga, orpaHHYSHHBIH 00BEM IIPOBOANMOTO 3TUM CyIOM
IepecMoTpa 1 TOT (aKT, 4YTO OH HE PACCMATPUBAET HAIIPSAMYIO JIOBOJIBI, KacaloIIuecs MMpaB
YeJI0BeKa aBTOPOB, Ha KOTOPBIE OHU cChuTANINCh. KOMHTET /lasiee NPHHUMAET K CBEACHHIO UX
JOBOJ O TOM, uTo pemeHue Bricokoro cyma bopraprunra or 16 mas 2014 roxa
CBHUJICTENLCTBYET O TOM, YTO HU OJlHA aleJULIIMOHHAs HMHCTAHIMSA HE TNpH3HAIA OBl
3ajiepkaHre He3aKOHHBIM Ha JIto0oM Oosiee paHHeM aTane. KoMuTeT npuHIMAaeT K CBEICHHIO
HX J0BOJ O TOM, uTo0 pemeHrue OkpyskHoro cya Ocno ot 28 mast 2014 rona cBUAETENLCTBYET
0 He3((EeKTUBHOCTH OOpameHus! K JIOOBIM AaJIbHEHIIMM CpelCTBaM IIPAaBOBOM 3allUTEHI,
MIOCKOJIbKY K TOMY BPEMEHH OHH Y)K€ HaXOJAWINCH MOJ] CTPaKeH B TeUEeHNE BOCbMH HEJIEIb.
Tem ne menee Komurer otmeuaer, uro comHeHus: OkpyxHOTro cyna OcCllo OTHOCHTENBEHO
COPa3MEpHOCTH JAIBHEHIIETO 3aKIIOYEHHS TI0/T CTPAXy, BEIPRKCHHBIE B €T0 PEHICHHUSX OT
30 ampens 2014 roma u 14 mas 2014 roxpa, cornacyrorcs ¢ 3aMe€4aHHEM TOCYJapcTBa-
YYacTHHKa O TOM, YTO COTJIACHO ITPAaKTHKE peneHni BepxoBHOro cy/a, ¢ TeYeHHEM BpEMEHH
CyJIbl TOJDKHBI OLICHMBATh XOJATalCTBA O MPOJODKECHUN COJIep KaHMs 10/ cTpaxel Ooiee
crporo. [Tostomy Komurer cuutaer, uro pemenust Bepxosnoro cyaa ot 1 anpenst 2014 roga
HE CBEIM Ha HET BO3MOXKHOCTh ycrexa Oyaymmx anemwrsinuid. B stom cere Komurer
CYMTAET, YTO JIOBOJ ABTOPOB O OECIIOJIE3HOCTH OOpAIICHMS K JAIBHEHUIINM CpPEeACTBAM
MIPaBOBOM 3alIUTHI HE 0CBOOOK/IAET UX OT ITOM HEOOXOIMMOCTH, TIOCKOJIbKY HAallHOHAJIbHBIE
CyIbl JIOJDKHBI OBUTH J1aTh (DaKTHYECKYIO OIEHKY B HMX Jenie. Komwurer 3akirouaer, 4To
aBTOpbl HE HCUEpNaId BCE HUMEIOIIUECS BHYTPEHHHME CPEACTBa MPAaBOBOM 3alllUThHl B
OTHOILIEHUH UX COJAEpKaHUs Mo cTpaxel nocne 2 anpensd 2014 roxa.

9.4  TlpuHNMas K CBEJICHUIO 3aMCUYaHHE TOCYIapCTBa-yYaCTHUKA O TOM, YTO aBTOPHI HE
3a/IeUCTBOBAIM TPOLEAYPHl, MPEAYCMOTPEHHbIE 3aKIIOUUTEILHON 4YacTbio cTaTbu 184
3akoHa 00 yroJoBHO-NPOLECCYILHBIX HOpMax u cTaTheld 106 3akoHa 00 MMMHTpanuy Win

17" Pemenwe ot 28 mrons 2018 rona (zasenerus Ne 62363/16 u Ne 62803/16).
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3aKTIOYNUTEIbHBIMIA dacTaMu ctatelt 185 m 187 (myHkTr a)) 3akoHa 00 YroOJOBHO-
npolreccyanbHbIX HOpMax, KoMuTeT oTMeuaer, 4To rocyapcTBO-y4aCTHUK HEe OOBSICHHUIIO,
MTOSIBIJIOCH JIH OBl y aBTOPOB OOJIbINIE IIAHCOB TOOUTHCS CBOETO OCBOOOKICHUS B ClTydae
oOpaliieHus: K 3TUM MPOLEeypaM, YeM B CITydae TeX CPEJICTB MPABOBO# 3alIUThI, KOTOPBIMU
OHH BOCIIOJIB30BAUCh. B CBeTe BBINICH3I0KEHHOIO KOMHUTET CUUTaeT, 4YTO aBTOPHI
ucuepnain Bce UMEIOIINeCs BHYTPEHHUE CPEICTBA PABOBOM 3aIIUTHI B TOM, YTO KacaeTcs
UX colepxkaHus nof crpaxeit ¢ 19 mapra 2014 roga mo 2 anpens 2014 rona.

9.5 KomuTer mpuHHMAaeT K CBEICHHUIO AOBOJA IOCYJapcTBa-y4acTHHKA O TOM, YTO INPH
CcBOEM OOpaIieHu B BepXOoBHEBIN Cy/a aBTOPHI HE CCBUIANUCH Ha cTaTthu 7, 9, 17 (myHKT 1)
nn 24 [Makra wnu Ha cymectBo ctareit 7, 17 wnnm 24 Ilakra. Ogaako Komurer npuanMaet
K CBEJICHHIO TAKXKE TO, UYTO B CBOEH jkanode B BepXoBHEII Cy aBTOPHI COCIIAINCH Ha CBOIO
aTneJUBIMHOHHYI0 kano0y B Beicokuii cyxn Boprapruara, B KOTOpOHl OHM CCBUIAJIHCH Ha
craThio 5 EBponeiickoil KOHBEHLIMH O IIpaBax 4ejJoBeKa U cTaThio 3 KOHBEHIMM O mpaBax
pebenka. Takum o6pasom, Kommrer yOemmics B TOM, YTO aBTOPHl H3JIOXKWIH B
HAaIMOHAJIBHBIX CyJax CYLIECTBO CBOMX TpeOOBaHMM 10 cTaThsM 9 u 24 [lakTa, HO HE MOXKET
KOHCTaTHPOBATh, YTO OHM M3JIarajii B HUX CYIIECTBO CBOMX TpeOOBaHMI 1O cTaThsaM 7 U 17
(myuaxt 1) Ilakta. ITostomy Komwurer 3akmouaer, uto craths 5 (moamyukr 2 b))
@akynbTaTUBHOTO MPOTOKOJA HE NMPEMSATCTBYET PACCMOTPEHUIO MM COOOLICHUS B YacTH
yTBepkIeHHi 1o cTathiM 9 u 24 I[lakTta, OOBSIBISET COOOIICHHE NPHUEMIIEMBIM Kak
Kacarolleecst ’TUX CTaTel B CBSI3H C COAEP’KaHNEM CEMBH MO CTpaXkel B mepuoa ¢ 19 mapta
2014 rona no 2 ampens 2014 roga v nepexoauT K €ro pacCMOTPEHUIO 0 CYIIECTBY.

Paccmompenue no cywecmey

10.1 KomwureT paccMOTpel HACTOSIIEE COOOIIEHHE C yYETOM BCEH MPEIOCTaBICHHON eMy
CTOpOHAMH MH(OPMALHIH.

10.2 Kowmmurer MIPUHUMACT K CBEACHUIO 10BOJ ABTOPOB O TOM, UTO: COACPIKAHNC CEMbU 1O
CTpa)Keﬁ OBLIO NMPOU3BOJIbHBIM W HC3aKOHHBIM B COOTBCTCTBUH CO cratbelr 9 HaKTa,
IOCKOJIbKY OCHOBAa HOPBCKCKOI'0 3aKOHOAATCJIBbHOI'O0 PpEeKUMa JIMIICHUA CBO60,Z[LI
HCOOCTAaTOYHO sCHA, HAJICKaICro 000CHOBAaHHUS 3aKIHOYCHUS noa CTpaxKy Kak
HCO6XO,I[I/IMOI>'I, COpa3M€pHOI7[ W HanMeHee HWHBa3HUBHOM MCpbI TIPEACTABJICHO HC 6LIJ'IO;
3aKJIIOYCHUC 1O CTPAXKy pe6eHI<a Ha OCHOBAaHUHM MUTI'PALMOHHOI'O CTaTyCa pO,I[I/ITCJ'Ief/'I
HE3aKOHHO IIpH JIIOOBIX 00CTOSITENILCTBAX.

10.3 KomuTer HamOMHHAET, 4TO, XOTS COJIEpKaHHWE IIOA CTpaked B TIporecce
paccMOTpeHHs el 00 WMMUTPAlMOHHOM KOHTpOJIe caMo 1o cebe He SBIsIeTCS
MIPOU3BOJIBFHBIM, TaKOE COJIEPIKAHHE JOJDKHO OBITh ONPABIAHHBIM HCXOMS M3 COOOpasKeHUHA
pa3yMHOCTH, HEOOXOAMMOCTH M COpPa3MEpPHOCTH B CBET€ OOCTOSTENBCTB H IOJDKHO
MOJJIKATh MEPECMOTPY € TedeHueM BpemeHu'®. KoMHTET HANOMHHAET TakkKe, YTO B
pelIeHNH O 3aKIIOYeHHH TOJ CTPaXy JOJDKHBI YYUTHIBATECS COOTBETCTBYIOIIHE
00CTOATENECTBA KAXKIOTO KOHKPETHOTO CIy4as M 9TO OHO HE JOJDKHO HOCHUTH XapakTepa
00s13aTeIbHOW HOPMBI, KAacaloMIelcss IMIMPOKOH KaTerOpWH JIMI[; IMPH STOM OJDKHO
YYHUTBHIBaThCS HAlMUME MEHEe JKECTKHX Mep IOCTIDKEHHS TeX K€ CaMBIX IMeliel, Kak,
HampuMep, OOsS3aHHOCTh BCTaTh HAa y4YeT, MOPYYHTEIHCTBO WM JPyTHE MEPEI,
MIPEIATCTBYIOMIME MOOETY; a TaKKe TaKOe PEIICHHE JODKHO IOAJNICKATh MEPHOTUIECKOM
MEePEOICHKE U MIEPECMOTPY B cyieOHOM mopsakel®. Komurer HalloMuHAeT Takke, YTO JETH
HE MOJJIeKAT JIMIICHAI0 CBOOOIBI, KpOME KaK B KauecTBe KpalHEeW Mephl U B TCUCHHE KaK
MOJKHO 00JIee KOPOTKOTO COOTBETCTBYIOMIETO IIEPHOJIa BPEMEHH C Yy4ETOM IIEPBOCTEIICHHOTO
oOecrieueHs UX HAWIYYIINX WHTEPECOB C TOUKH 3PCHUS IIPOJIOIDKATEIFHOCTH U YCIOBHHA
UX COJCPIKAHUS MO CTPAKEH U C YUETOM UX KpalHEH ysI3BUMOCTH U MOTPEOHOCTEH B yXO0I€e
3a HECOIMPOBOYKIAEMBIMH HECOBEPIIEHHOIETHUM U,

10.4 Yo kacaercst JaHHOTO Jena, To KoMuTeT oTMedaeT, 4To ceMbst OblIa 3aaepikaHa B
COOTBETCTBUM ¢ nocTraHoBleHHeM OxpyxxHoro cyga Ocno ot 19 mapra 2014 roma Ha
ocHoBaHnn crath 106 (mommynkr 1 b)) 3akoma 00 wuMMHUrpanuu, KoTOpas

GE.22-26195

18 3ameuanue obuero nopsaxa Ne 35 (2014) o cBo601e 1 THYHOI HEMPUKOCHOBEHHOCTH, 11. 18.
19 Tam xe.
20 Tam xe, mm. 18 u 62.
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MIPeAyCMaTPHBAET, YTO «MHOCTPAHHBIN I'Pa’kIaHIH MOKET OBITh 3a/l€pKaH M 3aKJIF0YEH MO
CTpaxKy, €CIH... UMEIOTCS KOHKDETHBIE OCHOBaHMS II0A03pPEBaTh, YTO HHOCTPAHHBINA
TPOKAAHUH MOXKET YKJIOHHUTBCA OT BBINOJHEHUS AJAMUHHCTPATUBHOTO pELICHUS, B
COOTBETCTBHHM C KOTOPBIM OH 00s3aH NOKMHYTH Teppuropuio KoponesctBa». Kommrer
OTMEUaeT TaKXKe, YTO COOTBETCTBYIOIIHE MOATOTOBUTENBHBIE MAaTEPHAIIBI IOATBEPKIAIOT
3aMEUYaHHE TOCYJapCTBa-y4acTHHKA O TOM, YTO TEPMHH «HWHOCTPAHHBIA TPaXIaHWH»
BBOJIUIICSI KAK OXBaThIBamOLMi B3pocibix u aereii?!. [loatromy Komurer 3akimodaer, 4to
3aKITIOYCHHE CEMBH ITOJT CTPaXxy Ha cpok ¢ 19 mapta 2014 roga mo 2 anpens 2014 roxa nmerno
OCHOBaHHMS B HAI[HOHAIEHOM 3aKOHOAATEIHCTBE.

10.5 Kowmurer HamoMHHAeT, YTO 3aJepKaHHE WM CONEpKAHWE ION CTpaked MOTryT
COOTBETCTBOBAaTh BHYTPEHHEMY 3aKOHOAATEIbCTBY, HO TEM HE MeHee ObITh
NPOU3BOJILHEIMU??, TIOHATHE «IIPOM3BOJIBHOCTHY HE CIIEAYeT NPHUPABHUBATH K IIOHATHIO
«IIPOTUBO3aKOHHOCTH», a CIIEAYET TOJIKOBATh OOJice MIMPOKO, BKIIOYAs B HETO HIIEMEHTHI
HETIPUEMJIEMOCTH,  HECHPAaBEUIMBOCTH,  HEMPEICKa3yeMOCTH W HECOOIIOJICHHSA
IpoLeCcCyaIbHBIX TAPAHTHH, HAPSAY C IEMEHTAMH IEIeCO00pPa3HOCTH, HEOOXOIMMOCTH 1
copa3meprocti?. B aroii cBsizu Komuter ormeuaer, uro pemienuns: OxpyskHoro cyaa Ocio
ot 19 mapra 2014 roma m Bricokoro cyma bopraprunra ot 25 mapra 2014 roma Osum
OCHOBaHBI HE Ha 00513aTeTIbHON HOpMe, Kacaroleics INPOKOi KaTeTOPHH JIHII, a Ha OI[CHKE
BOIIPOCA O 3aKJIIOYEHUH CEMBH MO CTPaKy B CBETE KOHKPETHBIX OOCTOATENBCTB MX JEia.
B gactHOCTH, cynamu OBLI CliesIaH BBIBOJL O HEMPHEMIJIEMOCTH H30paHHs Mep, HE CBSI3aHHBIX
C IMIIECHUEM CBOOOIBI, YIUTHIBAs HATNYNE KOHKPETHBIX OCHOBAHMH II0103pEBATh, YTO CEMbS
MOXET CKpBIThCS: OHa MpEBBICWIA CPOK Bhle3na m3 Hopeermm Oonee 4eM Ha roj W He
COTpyIHHUYAJIa B OTHOIICHUH CBOETO BO3BPAIICHHS; B YaCTHOCTH, B MOMEHT HX IIPEbIAYIIECH
BBICBIIKH B A(praHucTaH aBTOPHI 3asBHIIH, YTO HE SBIISIOTCSA a(raHCKUMU rpakJaHaMH.

10.6 Komurer mnpmHMMAaeT K CBEICHHIO [IOBOIBI ABTOPOB OTHOCHTEIHHO YCIIOBHI
colepKaHus TOA CTpaked (cM. myHKTH 2.4-2.7 Beime). KomureT HamoMuHaeT, d9To,
HECMOTpPSI Ha TO, YTO YCIIOBHSI COJCPKAHUS B 3aKIIOYCHHH PACCMATPUBAIOTCS B IIEPBYIO
ouepens B crathsax 7 U 10 Ilakra, Takoe comepaHue MOXKET OBITH MPOM3BOJIHHBIM, €CIH
oOpareHne ¢ 3afep>kaHHBIMU HE OTBEYAeT TOH IeTH, KOTopas YKa3aHa Kak OCHOBAHHE IS
3aKJIFOUYCHUS IO/ cTpaxky?t. Kpome Toro, penieHust OTHOCUTENBHO 3aKITFOYCHUS MOl CTPAXKY
MUTPAHTOB TaK)K€ TOJDKHBI YYUTHIBATh OCIEACTBHS IPHHYAUTEIEHOTO COACPIKAHMUS IS HX
(U3MYECKOTO WM MCHXMYECKOro 370poBbi®. Ji000e NpPUHYANUTEIBHOE COJEpKAHUE,
JIUKTyeMOE COOOpaXCHUSIMH HEOOXOAMMOCTH, NOJDKHO HMETh MECTO B INPHEMIIEMBIX H
OTBEYAIOIINX CAaHUTAPHBIM HOPMaM H HE TIOPEMHBIX TIOMEIICHHSX, TPeObIBaHUE B KOTOPHIX
HE JIOJDKHO SIBJIAThCS Hakasanuem?., Ha ocHOBaHWMH wuMmeromieicss B jene uHbOpManuu
Komurer cumnraet, 94T0 aBTOPHI HE JOKA3aJIH, YTO OOpaIIeHNe ¢ HUIMHU BO BPEMs COACPIKAHUS
IOJl CTpakell HE COOTBETCTBOBAJIO IIENH, C KOTOPOil OHM OBUTH 3ajepkaHbl. B cBeTe
BEIIIEH3IIOKEHHOTO KOMUTET HE MOXKET 3aKIIFOUNTh, UYTO COJICPIKAHNE CEMBH TIOJT CTPaKeil B
nepuog ¢ 19 mapra 2014 roga no 2 ampenst 2014 rona crano HapylIeHHEM HMX MpaB IO
cratbe 9 Ilakra.

10.7 B T0 xe Bpems KomuTeT NpHHMMaeT K CBEJCHHIO YTBEPXKICHHE aBTOPOB O
HapyLIeHNH NpaB UX cblHA 10 craTthe 24 [lakta. KoMuTeT BHOBD 3asBisSET, YTO NMPHHIIMII
obecrieueHns] HAWITY4IINX HHTEPECOB peOCHKA SBIICTCS HEOTHEMIJIEMOH YacThiO IIpaBa
Ka)XJ0ro peOeHKa Ha TaKue Mepbl 3aIIUTHI, MPUHATHE KOTOPHIX HEOOXOJIMMO B CHILy €ro
CTaTyca HECOBEPIICHHOJIETHETO CO CTOPOHBI €r0 CEMbH, OOIIECTBA M TOCYIapCTBA, KaK TOTO
Tpebyer cratbs 24 (myHkT 1) Iakta?”. KOMHUTET HAMOMHHAET O COBMECTHOM 3aMEUYaHUH
obmero nopsiaka Ne 4 Komurera 1o 3amure 1npas BceX TPYISIIUXCA-MUTPAHTOB M YJIEHOB
nx cemerd n Ne 23 Komurera no npaBam pebenka (2017) o6 obsi3aTenpcTBax rocyaapcTs B

21

[Tpennoxenune, BHeceHHOe B mapinameHT Hopseruu, Ne 3 L (2010-2011), c. 55, u npemoxenue,
BHeceHHoe B napiamenT Hopseruu, Ne 138 L. (2010-2011), p. 54

3ameuanue obmiero nopsiaka Ne 35 (2014) o cBo6oze 1 IMIHOH HEMPUKOCHOBEHHOCTH, 1. 12.

Tam xe.

Tam xe, 1. 14.

Tawm xe, 1. 18.

Tam xe.

Maanem npomue Ysbexucmana (CCPR/C/123/D/2371/2014), 1. 11.8; Faxmuspu npomue Aecmpanuu
(CCPR/C/79/D/1069/2002), 1. 9.7.
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OTHOIIECHUH TIPaB YEIOBEKa JETEH B KOHTEKCTE MEXIyHAPOAHOW MHUTpAliM B CTpPaHaX
MIPOMCXOKACHHS, TPAH3UTA, HA3HAYECHHS U BO3BPALICHUS, COTTIACHO KOTOPOMY COJEpKAHHE
oJ cTpaxkel pebeHKa Ha OCHOBAaHWH MUTPAlMOHHOTO CTAaTyCa €ro POANTEIEH MPEACTaBIsIET
co00if HapyIIeHHe NpaB peOeHKa W MPOTUBOPEUUT NPUHIUITY HAWIYUIIET0 0OecTieueHHs
HMHTEpECcOB peOeHKa, MPUHMUMAas BO BHUMAaHHE BpEJl, KOTOPHIH HAHOCHT JIIOOOE JIHIICHHE
cBOOOABI, M TE€ HETATUBHBIC IMOCIEACTBUS, KOTOPHIC MMMHIPAIIMOHHOE COAEPKAHUE IOJ
CTpakeH JeTeil MOKET UMETh ISl MX (PU3UIECKOTO U IICHXUIECKOTO 37J0POBBS M PA3BUTHA,
1 YTO BO3MOKHOCTb 3aKJIFOUEHUS JETEHN MO CTpaxky TOJIBKO B KaUECTBE KpalHEH Mepbl He
pacupocTpaHseTcss Ha HMMHUTPAlMOHHBIE Npoenypsie. KoMuTeT Takxke 0TMEYaeT IPaKTUKY
EBponelickoro cyna mo mpaBaM 4eloBeKa, B KOTOPOW 3TOT CyJ IPOBOAMI OLIEHKY Ha
IIpeIMET YCTAHOBIICHHS HapymieHWs cTaThll 3 EBpomeiickoif KOHBEHIHMH II0 IIpaBam
YeJIOBEKa B KOHTEKCTE 3aKIIOUCHMS NETEH IOA CTpaxy B CBA3M C WX MMMUTPALOHHBIM
CTaTyCcOM Ha OCHOBaHMH TpeX (PaKTOPOB, a NMEHHO: BO3pACT PeOCHKA, COOTBETCTBYIOIIHE
YCIOBUSI B TIOMEIICHHAX, B KOTOPBIX COJCPXKUTCS PEOCHOK, M MPOJOIDKHTEIBHOCTD
comepxkaHus nox crpaxeit?®. KomuteT nanee orMedaer, 4To Cyl HOAYEPKUBAJ, YTO 0co0ast
YSI3BUMOCTbH HECOBEPIIIEHHOJICTHETO PEOCHKA SIBIISICTCS PEIIAONINM (haKTOPOM IPH OIICHKE,
KOTODPBIA HMeeT NPHOPHUTET HaJ MIMMHTPALIOHHBIM CTaTyCcOM poauTenei aToro pedeHka’.

10.8 B mannoMm nene KoMuteT mprHHMAET K CBEJCHUIO YTBEPKACHHUS aBTOPOB O TOM, UTO
MIOMEIIEHUsT IeHTpa B TpaHayme ObUIM MIOXO 0OOpYIOBaHBI IJIsl pa3MEIIECHHs ceMei c
MaJICHBKHMH JE€TbMHU OoJiee YeM Ha OJHY HOYb, M MPEJOCTABICHHYIO UMH HH(POPMAIHIO O
TOM, 4TO OOJBIINHCTBO ceMel OOJIbIlIe OAHOW HOYM B 3TOM LIEHTpE HEe MpoBoIiAT. KomuTer
MIPUHUMACT K CBE/ICHHIO TAKXKE YTBEP)KICHHUS aBTOPOB O TOM, UTO CEMBbs ObLIa pa3MelIeHa B
MaJICHBKOH KaMepe, KOTOPYI0, IO KpaiiHel Mepe MepBOHadalIbHO, Ha HOYb 3aIMPAIH, U UX
3asBJIEHHE O TOM, YTO HMX CHIH OBUI HamyraH HpUCYTCTBHEM moiuiuu. KoMmurer mamee
NIPUHAMAET K CBEACHHIO MX YTBEP)KACHHS O TOM, YTO CEMEHHBIH OJIOK HE OTAEICH OT
OCTaJIbHOM YacTH LEHTpPA, IIO3TOMY MX CBIH CIBIIAJI KPUKH M BOIUIM COJEPIKAIUXCS MO
CTpa’keH JINII, B TOM YHCIIE BCSIKHI pa3, KOTJa OHU BBIXOJMIN Ha OTKPBITYIO IUIOIAIKY WIN
MepeMeIaNnch Ui KOHCYJBTallMM C BPauyOM WM aJBOKaToM. KoMmHTET mpuHHMaeT K
CBEJICHHMIO 3asBJICHIE aBTOPOB O HAPYIIECHUHN PEXXHUMa CHA MX ChIHA, KOTOPBIH IepecTa cnaTh
1o Houam, 4To Ciy>k0a COIMaIbHOMN 3alUThl AeTeH 0OBICHUIA OTCYTCTBHEM aKTHBHOCTH B
TedeHne IHS. KoMmMHTeT NpHHMMAeT K CBEIACHUIO TaKKe IPEAOCTaBICHHYIO aBTOpaMHU
nH(pOopMannIo 0 TOM, 4TO coryacHo aokiaaxy Komurera mo mpasam denoBeka HopBexckoin
TICHXOJIOTHYECKOM acCOIMAIN YCIOBHSA B IIeHTpe B TpaHIyMe He MO3BOJISIOT CONEPKaTh B
HEeM JeTel, 4To OH (PYHKIMOHHMPYET KakK TIOPbMA, a IICHXOJIOTOB WIIM IICHXHATPOB TyJHa
MIPAaKTHYECKH HE JOIycKaloT. KOMHUTET Takke NPUHUMAET K CBEICHHUIO WH(POPMAIHIO
aBTOPOB O TOM, YTO, COIVIACHO JMOKJIAay, B CEMEHHOM OJIOKe HEBO3MOXEH TECHBIN
(U3MUYECKNi KOHTAKT, B KOTOPOM MOT'YT HYX/JIaThCsl IETH, YTO C HTPOBOM IIOIIAAKH BHJTHBI
BBICOKHE OTPaXICHHS U3 KOJIIOUEH MPOBOJIOKH, YTO AETSM HE pa3penraeTcs HMEeTh Ipu cede
CBOU MIPYLIKH, MATKHE UTPYIIKH WIN OAEXKIY, & POIUTEIN HE MOTYT ONPEACISATh PEXUM
KHM3HU CBOMX jieTed. KoMuTeT mpuHUMaeT K CBeICHHIO MH(OPMAIMIO aBTOPOB O TOM, YTO
OmOyncmen mapnamenta HopBerwm, naedcTByIOIIMH B KadecTBE HAIIMOHAIBHOTO
MIPEBEHTUBHOT'O MEXAaHU3Ma IPOTHB TIBITOK M )KECTOKOTO OOpaIIeHH s, TOIBEPT 3TOT HEHTP
KPUTHKE B CBS3M C HEMOJXOANIMMHU ISl AETeH YCIOBUSIMM H3-32 ypPOBHS IIymMa OT
PAacIIoI0KEHHOTO HETIOJAJIeKy a3ponopTa M M3-3a TOTO, YTO CEMEHHBIH OJIOK HE OT/IEJICH OT
JPYTHX OJIOKOB, B CBSI3H C U€M JICTH CTAHOBATCS CBUIETEISIMHU OCCIIOPS/IKOB, MHIUACHTOB C
YJICHOBPEIUTEIGCTBOM U MONBITOK caMoyOuiicTBa. KOMUTET MpUHUMAET K CBEJICHUIO TAKXKe
nH(popMannio aBTOPOB O TOM, UTO IyIaBa HOpPBEKCKOTO COI03a COIMANBHBIX IIEaroroB M
COLIMATBHBIX PAOOTHUKOB MPHIIET K BEIBOAY 00 OTCYTCTBHH B IIEHTPE YJOBIECTBOPUTEIHHOM
NICUXOCOIMAaNIbHOI cpenpl i netei. Komuter nanee mpuHUMAET K CBEACHUIO YTBEPXKICHHS
aBTOPOB O TOM, YTO T'OCYJapCTBEHHBIE OpraHbl HE NPEANPHHSUIM HUYEro Uil M30paHus
JPYTHX, MEHEe HHTPY3UBHBIX, YEM COZEp KaHUe I0J] CTPaKEeH, Mep, TaKMX KaK pa3MeIleHHe
CeMbU B MHOM BHJIE KWIbSl WJIM HaJIO)KEHHE Ha Hee 00s3aTenbcTBa COOOIIaTh O CBOEM
MECTOHAXO0K/ICHUH, U YTO OHH HE NPHUHSUIN JOJDKHBIM 00pa30M BO BHUMaHHE TIOJIOKEHNE UX

GE.22-26195
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CosmecTtHOe 3amedanne obmero mopsiaka Ne 4/Ne 23 (2017), mm. 5, 9 u 10.

European Court of Human Rights, N.B and others v. France, Application No. 49775/20, 31 March
2022, para. 46; M. and others v. France, Application No. 33201/11, 12 July 2016, para. 70; S.F. and
others v. Bulgaria, Application No. 8138/16, 7 December 2017, paras. 78-83.

N.B and others v. France, para. 47.
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cbiHa. B aToit cBsa3u KoMuTeT mpuHUMAaET K CBEJIEHUIO, UTO B TUChMe oT 6 uroHs 2018 rona
MUHUCTEPCTBO IOCTHUITMM W OOIIECTBEHHOW O€30MacHOCTH COOOIIMIIO aBTOpPaM, YTO OHO
«I10 COOCTBEHHOM WHUIIMATHBE PACCMOTPENIO OCOOBIe OOCTOSTENHCTBA 76-IHEBHOTO
npeObiBaHus r-Ha Baxamka Anm B yupekaeHHH B TpaHAyMe» W «IIPHHSIO DPEIICHHE
BeItenuTh eMy 70 000 [HOpBEKCKUX KPOH| B Ka4eCTBE KOMIIEHCAMn». KoMuTeT npuHIMaeT
K CBEJCHHIO TaK)Ke MHPOPMAIIHIO CTOPOH (CM. MYHKTHI 5.6 1 6.7 BeIIIE) 0 TOM, uTo 31 Mas
2017 roma Bricoknii cyn bopraptusra, paccMaTpuBasi 1eJI0 0 COICpKaHHH eIIe OTHOW CEeMbH
¢ IETbMH B LIEHTpe B TpaHIyme, cuell NpOAOHKEHUE COEPIKaHUsl ITON CEMBbH MO CTpaXken
HECOpa3MEpHBIM M YCTaHOBHIJ (akT HapymreHus cratei 3, 5 (myHkT 1) m 8 EBpomeiickoii
KOHBEHIIMU TI0 TIpaBaM dYenloBeka, crared 3 u 37 (myHKTH a) u b)) KoHBeHIMH 0 mpaBax
pebenka u crareit 93 u 94 Koncrurynnn Hopeerun.

10.9 Kowmuter mpHHHMAaeT K CBEICHHIO JOBOJ TOCYJapCTBA-yYacTHHKA O TOM, YTO
collep)KaHWe CeMbU B IICHTpe B TpaHayme OBUIO COYTEHO KpaifHeli Mepod B CBSI3HM C
OLIEHEHHBIM PHCKOM II00€ra aBTOPOB 0 HCIOJHEHHS ITOCTAHOBICHUS O JCTIOPTALUH.
Bmecre ¢ tem Komurter oTAenbHO NPHHUMAET K CBEACHHWIO YTBEP)KACHHS aBTOPOB
OTHOCHTENBHO XapaKTEPHCTHK IIEHTpa B TpaHIyMe W yCIOBHH B HEM, a TakXe €ro
HETIPUTOAHOCTH JUIA JeTel, YTO OBIII0 MOAPOOHO WM3IOXKEHO B MPEIBIAYLIEM ITyHKTE, U
CYMTAET, 4YTO pa3yMHas OLEHKa BceX OOCTOSTENbCTB TIpHBENa OBl K BBIBOAY O
HEJIOIyCTUMOCTH COAEpKaHWS peOCHKa IOJ CTpakell B TEUYEHHE CTONb JUINTEIHHOTO
IIeprosia BpeMEHH, Kak B JaHHOM citydae. Takum odpazom, Komuter cauraet, 4To, IOMECTHB
ChIHA aBTOPOB NOJ CTPaXXy B TaKUX YCIOBHSX, KaKH€ CYIIECTBOBAIN B IIEHTPE, W HE
paccMOTpPEB MOJDKHBIM 00pa3oM BO3MOXHBIC albTEPHATHBHBIE MEpPbI, HE CBS3aHHbBIE C
JUIICHUEM  CBOOOABI, TOCYJapCTBO-YYaCTHHK HE YACIWIO JODKHBIM — 00pazoMm
IIepBOOYEPETHOE BHUMAHUE HAWITyUIIeMy OOECIIEYEeHHIO €T0 MHTEPECOB B HAPYIICHHE €ro
npaB 1o ctarbe 24 [Nakra.

11.  Kowmwurter, neicTBYsS B COOTBETCTBHU €O cTaThedl 5 (myHKT 4) PaxymbTaTHBHOTO
MIPOTOKOJIA, CYUTAET, YTO IPEACTABICHHBIC €My (DaKThl CBHICTEIBCTBYIOT O HapyIICHHH
rOCYAapCcTBOM-YJaCTHHKOM ITpaB ChIHA aBTopa Mo cratbe 24 Ilakra.

12. B cootBercTBUEM cO cratbell 2 (moamyHkt 3 a)) [lakta rocymapcTBO-y4acTHHK
00513aHO 00ECIICUUTh CHIHY aBTOPOB 3()(PEKTHBHOE CPEACTBO MPAaBOBOH 3aruThl. 1t TOro
OHO 00s3aHO IMPENOCTAaBUTh IMOJHOE BO3MEIICHUE JMIAM, 4bM NpaBa mo Ilakty ObLM
HapyeHbl. COOTBETCTBEHHO, FOCYIapCTBO-YYACTHHK 0053aHO, B YACTHOCTH, NIPEAOCTABUTh
CBIHYy aBTOPOB aJCKBAaTHYIO KOMIICHCAIMIO 3a JOMYyLICHHbIE HapyLIeHHs ero mnpas. Emy
ClIeyeT TakXKe He JOIyCKaTh IIOBTOPEHHS MOJOOHBIX HAPYLICHHH B Oy IyIIeM.

13.  VuureBas TOT (aKkT, 4TO, MPUCOETUHMBIINCH K DaKyJIbTATUBHOMY IPOTOKOIY,
TOCYAapCTBO-YYAaCTHUK TPH3HAIO KOMIIeTeHIMI0 KomuTeTa oOINpeaensTh HalIW4ue WIN
orcyrcTBue Hapymenuil Ilakta m uTo cormacHo cratbe 2 Ilakta rocyaapcTBO-y4acTHHK
o0s3a510ch 00ecrieunBaTh BCEM HAXOAAMIMMCS B IpeNesax ero TePPUTOPHUH WM TOA €ro
IOPHUCANKIMEH IMIaM 1paBa, Ipu3HaBaeMble B [lakTe, 1 B cirydae yCTaHOBJICHUS HAPYIICHUS
obecrieunTs 3 dexkTHBHOE U AEHCTBEHHOE CPEACTBO NMPABOBOH 3amuThl, KoMuTeT X0Ten OB
MIOJYYUTh OT FOCYJapcTBa-y4acTHUKA B TeueHue 180 nHeit nHpopMaimio o Mepax, KOTopble
ObUTM MM TPHHATH A peanuzamuu cooOpaxenuii Komwurera. OH Takke NPOCHT
TOCYAapCTBO-YYaCTHHUK OITyOJIMKOBATH HACTOSIIIHE COOOPaKeHHs ¥ 00ECIICUNTD UX ITHPOKOE
pacrpocTpaHeHHe Ha OUIIATIbHOM S3BIKE TOCYJapCTBA-yIaCTHUKA.

GE.22-26195
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Joint opinion of Committee members José Manuel Santos
Pais and Imeru Tamerat Yigezu (partially dissenting)

1. We regret not being able to fully agree with the majority of the Committee in the
present Views. We consider instead that there was also a violation of the authors’ rights and
their son’s rights under article 9 of the Covenant.

2. The authors have exhausted all effective domestic remedies with a reasonable
prospect of success as regards the full time of their detention, given the judgments of the
Supreme Court of 1 April 2014, the limited scope of the Court’s review and its lack of express
consideration for the grounds invoked by the authors concerning their human rights. In our
view, unlike the majority’s rather questionable and formal reasoning (para 9.3), not just the
detention period from 18 March until 2 April 2014 but the whole period of the detention of
the authors and their son should have been considered. There is in fact no evidence that an
appeal jurisdiction would have found the detention of the authors illegal at any earlier or later
point in time as of April 2014.

3. By a decision dated 19 March 2014, the Oslo District Court ordered the detention of
the family until 2 April 2014, considering that it had not left Norway for more than one year
after the imparted deadline and that there was a real possibility that the family might abscond.
The Court concluded that the family would not return to Afghanistan voluntarily, that there
were no alternatives to detention and that the detention was not disproportionate. The family
was to be detained at Trandum centre (para 2.2).

4. This decision was upheld by the Borgarting High Court on 25 March 2014 and in twin
decisions by the Supreme Court on 1 April 2014 (para 2.3). The Supreme Court stated, in
this regard:

“The Supreme Court, sitting in a three-judge formation, observes that its competence
is limited to reviewing the case management and the legal interpretation of the High
Court: Criminal Procedure Act s 388 (1), finds unanimously that it is clear that the
appeal cannot succeed. The appeal is refused pursuant to Criminal Procedure Acts 387

(a) (1).”
No further arguments were provided.

5. The Oslo District Court took subsequent decisions extending the family’s detention
on 2 April, 30 April, 14 May (upheld by Borgarting High Court on 16 May) and 28 May
2014. The reasoning in the first decision of 19 March was the same in all subsequent
decisions (para 2.3), meaning that the detention of the authors and their son, which lasted for
76 consecutive days, continued to be held proportionate by domestic courts during this whole
period.

6. Detention of the authors at Trandum centre profoundly impacted them and their son
(paras. 2.4-2.5 and 7.2) and even the State party acknowledges difficulties (paras. 6.1-6.5).
This centre was considered unsuitable for children by the Human Rights Committee of the
Norwegian Psychological Associations, as well as the Ombudsperson of the Norwegian
Parliament and the National Preventive Mechanism. The head of the Norwegian Union of
Social Educators and Social Workers argued that detention of children in Norway was
unlawful and that the centre provided an unsatisfactory psychosocial environment (para 2.6).
Even the authority responsible for the centre, the National Police Immigration Service,
acknowledged that the centre was not “an optimal place for a child” (para 2.7).

7. The authors considered that they had no reasonable prospect of success in engaging
further remedies for successive prorogations of their detention (para 2.8). In this regard, the
State party notes that the Supreme Court has held that courts must assess petitions for
continued detention more stringently as time progresses (Rt. 2007, p. 797) (para 4.3).
However, domestic courts continued to extend the family’s detention, holding it to be
proportionate each time. The Supreme Court’s judgments of 1 April 2014 (see para. 4 above)
were among the first in which it pronounced itself on the detention of child migrants. The
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Supreme Court, however, even two years after the authors and their son had been removed
to Pakistan in June 2014, still rejected, in 2016, an appeal brought to it against child detention
(involving detention of a family for 8 days as opposed to the detention for 76 days in the
present case (para. 4.3)). Moreover, the Supreme Court has never declared detention of
families with infant children at Trandum centre to be illegal (paras. 2.8 and 5.1) and
considered itself barred from reviewing proportionality and necessity of detention and any
new facts (para 5.4), an argument that the State party acknowledges (para. 6.8).

8. Judicial decisions of 30 April and 14 May 2014, even with doubts on the
disproportionate nature of the remand, still extended it with the same justification (paras. 6.2—
6.3), although courts should have assessed petitions for continued detention more stringently
as time progressed (see para. 7 directly above). Moreover, domestic courts have not seriously
considered the best interests of the child. Although detention may have been held lawful and
proportionate at the outset of the family’s detention, it became arbitrary and disproportionate
with its successive prorogations as regards both the authors and their child. Probably for
similar reasons to these, by a judgment of 31 May 2017, three years after the removal of the
authors, the Borgarting High Court finally declared the detention in 2014 of a family with
children at Trandum centre, for a “much shorter period”, to be illegal (para. 5.6).

9. Even the rationale for ordering the family’s detention remains questionable. In its
decision of 25 March 2014, Borgarting High Court dismissed alternatives to detention since
the authors had not stated where they would reside other than at Trandum centre. Their
counsel, however, clearly suggested at the time that they were willing to stay at an asylum
centre instead (paras. 3.1 and 3.4).

10.  We therefore fail to see which effective remedies with a reasonable prospect of
success the authors would need to have pursued in order to challenge the whole duration of
the family’s detention. Such detention, from 19 March until 2 June 2014, was therefore
arbitrary and disproportionate, entailing a violation of article 9 of the Covenant as regards
the whole family.

GE.22-26195
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Joint opinion of Committee members Arif Bulkan and
Hélene Tigroudja (partially dissenting)

1. We agree with the conclusion of the majority on the violation of article 24 of the
Covenant regarding the rights of the authors’ child due to his detention, a violation that was
implicitly acknowledged by the State party itself through the ex gratia payment of
“compensation” [sic] for his 76-day detention. As clearly stressed by many universal and
regional human rights organs, such as the Committee on the Rights of the Child, the
Committee on the Protection of the Rights of All Migrant Workers and Members of Their
Families, the Working Group on Arbitrary Detention, the Inter-American Court of Human
Rights and the European Court of Human Rights, the deprivation of the liberty of a child
based exclusively on the migratory status of their parents is at odds with the special protection
that their condition of childhood demands. In its Advisory Opinion OC-21/14 of 19 August
2014, the Inter-American Court of Human Rights drew the clear distinction between the
deprivation of liberty within the context of criminality (under the juvenile criminal system)
and detention in migration proceedings. The same standards cannot apply to both and in the
latter context, the San José tribunal highlighted that “the deprivation of liberty of children
based exclusively on migratory reasons exceeds the requirement of necessity, because this
measure is not absolutely essential in order to ensure their appearance at the immigration
proceedings or to guarantee the implementation of a deportation order”.3* Endorsing this
position and joint general comment No. 4 of the Committee on the Protection of the Rights
of All Migrant Workers and Members of Their Families/No. 23 of the Committee on the
Rights of the Child (2017) on State obligations regarding the human rights of children in the
context of international migration in countries of origin, transit, destination and return,® the
majority of the Committee found a violation of article 24 of the Covenant based on the failure
of the State party’s authorities to provide special protection to the authors’ 2-year-old child.

2. Quite oddly, however, the majority of the Committee simultaneously concludes that
there was no violation of article 9 of the Covenant (regarding individual liberty) with respect
to the authors and their child. This conclusion is factually and legally inconsistent with its
finding that the provisions of article 24 had been breached. Factually, it is impossible to
respect the best interests of a 2-year-old child in the context of immigration proceedings while
ignoring the corresponding necessities of the parental role. There is no way for any State
party to respect its obligations in respect of a minor child while detaining his or her parents,
as children of such tender years cannot function independently. Accordingly, detention of
parents in such a context is arbitrary and a violation of article 9; alternatively, the majority’s
position sets an unattainable standard. More critically, this approach is fraught with danger,
as it could encourage States parties to separate children from their parents.

3. The majority of the Committee missed one of the main claims of the authors, that is
to say, the arbitrariness of the family deprivation of liberty (para. 3.1), and conducted an
artificial examination of the situation of the 2-year-old child under article 24 of the Covenant
separately from the detention issue under article 9. Our position is that these two claims
cannot be examined separately: for the above-mentioned reasons, the 2-year child should
under no circumstance have been placed in detention and the State’s representation of the
nature of the facilities is irrelevant. The necessity test for depriving the parents of their own
liberty should therefore have figured more prominently: it was not sufficient to mention that
they had “sufficient grounds”, as indicated by the State migration authorities, to detain the
parents (para. 6.11). The special vulnerability of the 2-year-old child should have compelled
them to find measures alternative to the family’s deprivation of liberty.

L Inter-American Court of Human Rights, Rights and guarantees of children in the context of migration
and/or in need of international protection, Advisory Opinion OC-21/14 of August 19, 2014, Series A,
No. 21, para. 154.

32 For the relevant reference, see also paragraph 10.7 of the present Views.
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4, In the face of the authors’ claim, the State party’s reliance on the “family unit”
principle (para. 6.11) was both cynical and insensitive to evolving notions of children’s
rights. The position that children must stay with their parents, including when the parents are
deprived of liberty, cannot be used as a shield. As stressed by the European Court of Human
Rights in Popov v. France, “whilst mutual enjoyment by parent and child of each other’s
company constitutes a fundamental element of family life ... it cannot be inferred from this
that the sole fact that the family unit is maintained necessarily guarantees respect for the right
to a family life, particularly where the family is detained”.3® This means that States cannot
use the “family unit” principle to breach the best interest of the child. In addition, the State
party’s arguments attest to a concerning disregard for the child’s mental, emotional and
physical development. In its submission to the Committee, the State party argues that the
child was very young and thus unappreciative of the stressful environment of the detention
facilities (see especially para. 6.3). Such reasoning, however, ignores the special
vulnerabilities of children, including even very young children. States cannot justify the
detention of a family with infants by merely invoking the argument that all that they need is
to remain with their parents. Children, including very young children, are extremely fragile
and their mental, emotional and physical development should be treated as an important
factor when the necessity test for the deprivation of the liberty of the family is being
considered.

5. In the present case, the State’s authorities have taken the parents’ migratory situation
as the starting point for an analysis of the necessity and proportionality of the family
deprivation of liberty. Considering the very young age of the child and his extreme
vulnerability, they should instead have taken the child’s rights as the starting point and given
it due weight in the decision-making process regarding the family as a whole. As a result of
the State’s authorities’ not having done so, we consider that the facts disclose a violation not
only of article 24 of the Covenant but also of article 9 with respect to the family.

6. To conclude, we would like to welcome the implicit acknowledgement by the State
party of the violation of the authors’ son’s rights, as indicated by its ex gratia payment to the
authors. The gravity of the facts and the vulnerability of the child should, however, have led
the State party to recognize more clearly and unequivocally the wrongdoings of its authorities
and the breaches of the Covenant in order to provide guarantees of non-repetition.

33 European Court of Human Rights, Popov v. France. Application Nos. 39472/07 et al., Judgment,

19 January 2012, para. 134.
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Joint opinion of Committee members Furuya Shuichi and
Marcia V.J. Kran (dissenting)

1. We have come to a different conclusion from that of the majority of the Committee
and would not find a violation of the rights of the authors’ son under article 24 of the
Covenant.

2. The issue in this case is whether the authors have demonstrated that the State party
failed to adequately protect their son, as required under article 24 of the Covenant, by
detaining him in Trandum centre between 19 March 2014 and 2 April 2014.

3. As regards the problems specified by the authors regarding the Trandum centre, their
main allegations are that, while detained, (a) they were housed in a small cell which was
locked at night; (b) there was a lack of daytime activities for their son who was between 1
and 2 years of age; (c) their son had no access to toys; and (d) he had no access to
psychological care. The authors also argued that the State party had not considered less
intrusive measures than detention in the Trandum centre.

4. The State party has rebutted each claim, noting that the recommendations of the
Norwegian Child Welfare Service were implemented to ensure physical and psychological
integrity and human dignity for the authors’ son. After five days, on 24 March 2014, the
family’s room was not locked at night, the family was moved to a more suitable room near
the children’s playroom and their son was examined by qualified medical personnel so that
the cold he had developed could be treated. The State party submits that the Borgarting High
Court did consider less intrusive measures on 25 March 2014.

5. The authors and the State party consequently have differing perspectives on whether
the authors’ detention at the Trandum centre met the requirements for the detention of a child
within the immigration context.

6. As noted in the majority opinion, the period of detention for which all domestic
remedies were exhausted was the 15-day period from 19 March 2014 to 2 April 2014. The
conditions in the Trandum centre must consequently be measured against the prevailing
requirements for the detention of children in the immigration context in March and April
2014. The majority’s reference to heightened standards for detention of children which were
later developed holds the State party to a standard that did not exist at the time, which is
contrary to the general principle against retroactive application of law.

7. The requirements with respect to detention of children in the immigration context in
March and April 2014 can be found in relevant international documents and guidelines from
this time period. First, the jurisprudence of the Human Rights Committee and Committee on
the Rights of the Child general comment No. 14 (2013) on the right of the child to have his
or her best interests taken as a primary consideration specify that the primary consideration
for any action involving minors is the best interests of the child. Second, as indicated by the
Committee on the Rights of the Child in its concluding observations and decisions on
individual complaints and in the reports of the Special Rapporteur on the human rights of
migrants, children should not be separated from their family. Third, under the Guidelines on
the Applicable Criteria and Standards relating to the Detention of Asylum-Seekers and
Alternatives to Detention of the Office of the United Nations High Commissioner for
Refugees (UNHCR), it is required that all asylum-seekers be treated in a humane and
dignified manner. Under the applicable standards it is also specified that detention should not
be punitive; family accommodation must be found; appropriate medical treatment must be
given; physical recreational activities must be allowed; and the detention of children should
be considered a last resort.

8. Applying the 2014 standard to the present case, the evidence demonstrates that the
State party undertook an ongoing assessment of the best interests of the child and concluded
that he should not be separated from his parents. The State party submitted that their Child
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Welfare Service recommended that the family’s detention room not be locked, that the family
be moved closer to the children’s play area and that the child have access to recreational
activities. All of those recommendations were immediately implemented. The Child Welfare
Service visited the family at different times during their detention to ensure that the child was
receiving adequate treatment. The child was provided with medical services. Moreover, the
State party has indicated that less intrusive measures were in fact considered by the
Borgarting High Court of 25 March 2014 but that detention at the Trandum centre was
determined to be necessary owing to the risk of the family’s absconding, as they had not
cooperated with respect to their initial return to Afghanistan. In sum, the evidence before the
Committee shows that the State party acted in consonance with the requirements regarding
the detention of children in the immigration context that existed in 2014. As these detention
standards have since developed, the outcome might have been different had today’s standards
been applied to the same set of facts. This communication relates, however, to an earlier
period of time.

9. The State party indicated that, owing to problems associated with the Trandum centre,
the family unit was moved to a new location in 2017. This later modification along with the
2018 legislative amendments to domestic law on children in an immigration context
demonstrates the responsiveness of the State party to evolving standards on child detention
in the immigration context.

10.  In the light of the foregoing, there is an insufficient basis for finding that the State
party did not adequately meet the requirements for child detention in March and April 2014.
We are therefore unable to find a violation of article 24 of the Covenant.

GE.22-26195
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Annex IV

Individual opinion of Committee member Duncan Laki
Muhumuza (concurring)

1. I am glad to associate with the majority view with the following additions.
2. In my view, there is a violation by the State party under article 24 of the Covenant.
3. The communication concerns the detention of the authors and their son, who was

between 1 and 2 years of age at the time, in the Norwegian Police Immigration Detention
Centre at Trandum for 76 consecutive days. The authors note that on 18 July 2012, the
Directorate of Immigration rejected their asylum application. The Immigration Appeals
Board rejected their appeal on 5 February 2013 and ordered them to leave Norway by 13
March 2013. Fearing for their lives in Afghanistan, they appealed this decision but did not
receive favourable decisions on 18 and 22 March 2013. On 17 March 2014, the authors were
deported to Afghanistan. However, on arrival in Kabul. the authors claimed to be Pakistani
nationals, resulting in a refusal by the Afghan authorities to admit them. Upon being returned
to Norway on 18 March 2014, the authors and their son were detained at the Police
Immigration Detention Centre.

4. The next day, on 19 March 2014, the Oslo District Court ordered the family’s
detention until 2 April 2014. The Court considered that because the authors had not left
Norway for more than one year after the deadline, this supported a real possibility that they
might abscond. This, together with the false claim of Pakistani nationality, led to the
unfavourable Court decision. The Court concluded that they would not return to Afghanistan
voluntarily and that owing to the risk of their absconding, there were no alternatives to
detention. My considered view is that all this should have directed the Court towards deciding
in favour of the authors. Indeed, they cannot voluntarily return to Afghanistan where their
lives would be at great risk.

5. I therefore opine that the State party was in violation on the following grounds;

The treatment of the infant was cruel and inhumane and the author’s son’s status as a minor
was completely ignored. He was treated as an adult and subjected to conditions that were
deemed unsuitable even for adults. The child’s rights under the Covenant are not conditional
on his parent’s status.

6. The claims by Norway that the authors’ son had access to outdoor playing areas
evidence a minimalistic approach to the State party’s fulfilment of its obligations relating to
the right of a child. Having separated the child from his parents, the State party, as the primary
duty bearer, ought to have found appropriate alternatives to detention in a prison-like facility
in order to serve the best interests of the child.3*

7. In a report by the Human Rights Committee of the Norwegian Psychological
Association, it is stated that the facility at Trandum is not suitable for children. It functions
like a “prison” and allows access to hardly any psychologists or psychiatrists. It is noted in
the report that the family unit does not allow for close physical contact which children may
need and that tall barbed wire fences are visible from the outdoor playing area. Children are
not allowed to retain their toys, stuffed animals or clothes and parents cannot regulate the
lives of their children. The environment is characterized by stress and instability. In
December 2015, the Ombudsperson of the Norwegian Parliament and the National
Preventive Mechanism against Torture and IllI-Treatment criticized the centre as being
unsuitable for children both because of the level of noise coming from the country’s biggest
airport nearby and because the family unit is not shielded from other units, which results in
the exposure of children to riots, incidents involving self-harm and attempted suicides. The
head of the Norwegian Union of Social Educators and Social Workers has argued that
detention of children in Norway is unlawful, that the centre does not offer a satisfactory
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psychosocial environment for children and that current practices breach the Convention on
the Rights of the Child. The authors’ son’s sleep pattern became so distorted that he would
remain awake at night. The Child Welfare Services attributed this phenomenon to lack of
engagement in activities during the day. The authors’ son became increasingly ill, showing
signs of aggressive behaviour, particularly after 10 p.m. On one evening when he was in a
particularly bad state, the authors requested, unsuccessfully, that they be allowed to go to the
playing room and see a doctor, which led them to look for items that they could use to commit
suicide. When the Child Welfare Services took them out of the centre so that their son could
play, numerous uniformed police officers were in attendance, making them feel like
criminals.®

8. In my opinion, this treatment of the authors’ son amounts to cruel “punishment”
arising from the actions of his parents, which the State party was seeking to remedy, namely,
the separation of the child from his parents, contrary to the provisions of article 9 of the
Convention on the Rights of the Child. This separation was initiated by the State party and
direct contact with his parents was not maintained. It was therefore a disproportionate
measure taken by the State party in handling the matter because it breached the authors’ rights
to have the decision of the courts enforced.

9. There was indeed a failure by the State party to recognize that the child is an
independent individual, with unique rights accruing to him by virtue of his status as a minor.
The authorities did hardly anything to put forth other, less intrusive measures than detention,
such as placing the family in another kind of accommodation or obliging them to report on
their whereabouts, a condition that the authors had indicated they would accept.”3®

10. I would therefore have concluded for a violation of the authors’ rights under article
24 of the Covenant owing to the disproportionate measures taken during pre-removal
detention. It is regrettable that the Committee could not find a violation in the face of the
overwhelming infractions outlined above. Moreover, considering the situation in
Afghanistan, as reported in the mainstream media and in official reports of various
monitoring agencies, the Committee ought to take judicial notice that to deport anyone in
such circumstances is to put their lives in jeopardy. This must be seen for what it is — a
violation of the authors’ human rights.

% Para. 2.5 of the communication.
36 Para. 3.4 of the communication.
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