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Joint opinion of Committee members José Manuel Santos
Pais and Imeru Tamerat Yigezu (partially dissenting)

1. We regret not being able to fully agree with the majority of the Committee in the
present Views. We consider instead that there was also a violation of the authors’ rights and
their son’s rights under article 9 of the Covenant.

2. The authors have exhausted all effective domestic remedies with a reasonable
prospect of success as regards the full time of their detention, given the judgments of the
Supreme Court of 1 April 2014, the limited scope of the Court’s review and its lack of express
consideration for the grounds invoked by the authors concerning their human rights. In our
view, unlike the majority’s rather questionable and formal reasoning (para 9.3), not just the
detention period from 18 March until 2 April 2014 but the whole period of the detention of
the authors and their son should have been considered. There is in fact no evidence that an
appeal jurisdiction would have found the detention of the authors illegal at any earlier or later
point in time as of April 2014.

3. By a decision dated 19 March 2014, the Oslo District Court ordered the detention of
the family until 2 April 2014, considering that it had not left Norway for more than one year
after the imparted deadline and that there was a real possibility that the family might abscond.
The Court concluded that the family would not return to Afghanistan voluntarily, that there
were no alternatives to detention and that the detention was not disproportionate. The family
was to be detained at Trandum centre (para 2.2).

4. This decision was upheld by the Borgarting High Court on 25 March 2014 and in twin
decisions by the Supreme Court on 1 April 2014 (para 2.3). The Supreme Court stated, in
this regard:

“The Supreme Court, sitting in a three-judge formation, observes that its competence
is limited to reviewing the case management and the legal interpretation of the High
Court: Criminal Procedure Act s 388 (1), finds unanimously that it is clear that the
appeal cannot succeed. The appeal is refused pursuant to Criminal Procedure Acts 387
(a) (1).”

No further arguments were provided.

5. The Oslo District Court took subsequent decisions extending the family’s detention
on 2 April, 30 April, 14 May (upheld by Borgarting High Court on 16 May) and 28 May
2014. The reasoning in the first decision of 19 March was the same in all subsequent decisions
(para 2.3), meaning that the detention of the authors and their son, which lasted for 76
consecutive days, continued to be held proportionate by domestic courts during this whole
period.

6. Detention of the authors at Trandum centre profoundly impacted them and their son
(paras. 2.4-2.5 and 7.2) and even the State party acknowledges difficulties (paras. 6.1-6.5).
This centre was considered unsuitable for children by the Human Rights Committee of the
Norwegian Psychological Associations, as well as the Ombudsperson of the Norwegian
Parliament and the National Preventive Mechanism. The head of the Norwegian Union of
Social Educators and Social Workers argued that detention of children in Norway was
unlawful and that the centre provided an unsatisfactory psychosocial environment (para 2.6).
Even the authority responsible for the centre, the National Police Immigration Service,
acknowledged that the centre was not “an optimal place for a child” (para 2.7).

7. The authors considered that they had no reasonable prospect of success in engaging
further remedies for successive prorogations of their detention (para 2.8). In this regard, the
State party notes that the Supreme Court has held that courts must assess petitions for
continued detention more stringently as time progresses (Rt. 2007, p. 797) (para 4.3).
However, domestic courts continued to extend the family’s detention, holding it to be
proportionate each time. The Supreme Court’s judgments of 1 April 2014 (see para. 4 above)
were among the first in which it pronounced itself on the detention of child migrants. The
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Supreme Court, however, even two years after the authors and their son had been removed
to Pakistan in June 2014, still rejected, in 2016, an appeal brought to it against child detention
(involving detention of a family for 8 days as opposed to the detention for 76 days in the
present case (para. 4.3)). Moreover, the Supreme Court has never declared detention of
families with infant children at Trandum centre to be illegal (paras. 2.8 and 5.1) and
considered itself barred from reviewing proportionality and necessity of detention and any
new facts (para 5.4), an argument that the State party acknowledges (para. 6.8).

8. Judicial decisions of 30 April and 14 May 2014, even with doubts on the
disproportionate nature of the remand, still extended it with the same justification (paras. 6.2—
6.3), although courts should have assessed petitions for continued detention more stringently
as time progressed (see para. 7 directly above). Moreover, domestic courts have not seriously
considered the best interests of the child. Although detention may have been held lawful and
proportionate at the outset of the family’s detention, it became arbitrary and disproportionate
with its successive prorogations as regards both the authors and their child. Probably for
similar reasons to these, by a judgment of 31 May 2017, three years after the removal of the
authors, the Borgarting High Court finally declared the detention in 2014 of a family with
children at Trandum centre, for a “much shorter period”, to be illegal (para. 5.6).

9. Even the rationale for ordering the family’s detention remains questionable. In its
decision of 25 March 2014, Borgarting High Court dismissed alternatives to detention since
the authors had not stated where they would reside other than at Trandum centre. Their
counsel, however, clearly suggested at the time that they were willing to stay at an asylum
centre instead (paras. 3.1 and 3.4).

10.  We therefore fail to see which effective remedies with a reasonable prospect of
success the authors would need to have pursued in order to challenge the whole duration of
the family’s detention. Such detention, from 19 March until 2 June 2014, was therefore
arbitrary and disproportionate, entailing a violation of article 9 of the Covenant as regards
the whole family.
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Joint opinion of Committee members Arif Bulkan and
Hélene Tigroudja (partially dissenting)

1. We agree with the conclusion of the majority on the violation of article 24 of the
Covenant regarding the rights of the authors’ child due to his detention, a violation that was
implicitly acknowledged by the State party itself through the ex gratia payment of
“compensation” [sic] for his 76-day detention. As clearly stressed by many universal and
regional human rights organs, such as the Committee on the Rights of the Child, the
Committee on the Protection of the Rights of All Migrant Workers and Members of Their
Families, the Working Group on Arbitrary Detention, the Inter-American Court of Human
Rights and the European Court of Human Rights, the deprivation of the liberty of a child
based exclusively on the migratory status of their parents is at odds with the special protection
that their condition of childhood demands. In its Advisory Opinion OC-21/14 of 19 August
2014, the Inter-American Court of Human Rights drew the clear distinction between the
deprivation of liberty within the context of criminality (under the juvenile criminal system)
and detention in migration proceedings. The same standards cannot apply to both and in the
latter context, the San José tribunal highlighted that “the deprivation of liberty of children
based exclusively on migratory reasons exceeds the requirement of necessity, because this
measure is not absolutely essential in order to ensure their appearance at the immigration
proceedings or to guarantee the implementation of a deportation order”.! Endorsing this
position and joint general comment No. 4 of the Committee on the Protection of the Rights
of All Migrant Workers and Members of Their Families/No. 23 of the Committee on the
Rights of the Child (2017) on State obligations regarding the human rights of children in the
context of international migration in countries of origin, transit, destination and return,? the
majority of the Committee found a violation of article 24 of the Covenant based on the failure
of the State party’s authorities to provide special protection to the authors’ 2-year-old child.

2. Quite oddly, however, the majority of the Committee simultaneously concludes that
there was no violation of article 9 of the Covenant (regarding individual liberty) with respect
to the authors and their child. This conclusion is factually and legally inconsistent with its
finding that the provisions of article 24 had been breached. Factually, it is impossible to
respect the best interests of a 2-year-old child in the context of immigration proceedings while
ignoring the corresponding necessities of the parental role. There is no way for any State
party to respect its obligations in respect of a minor child while detaining his or her parents,
as children of such tender years cannot function independently. Accordingly, detention of
parents in such a context is arbitrary and a violation of article 9; alternatively, the majority’s
position sets an unattainable standard. More critically, this approach is fraught with danger,
as it could encourage States parties to separate children from their parents.

3. The majority of the Committee missed one of the main claims of the authors, that is
to say, the arbitrariness of the family deprivation of liberty (para. 3.1), and conducted an
artificial examination of the situation of the 2-year-old child under article 24 of the Covenant
separately from the detention issue under article 9. Our position is that these two claims
cannot be examined separately: for the above-mentioned reasons, the 2-year child should
under no circumstance have been placed in detention and the State’s representation of the
nature of the facilities is irrelevant. The necessity test for depriving the parents of their own
liberty should therefore have figured more prominently: it was not sufficient to mention that
they had “sufficient grounds”, as indicated by the State migration authorities, to detain the
parents (para. 6.11). The special vulnerability of the 2-year-old child should have compelled
them to find measures alternative to the family’s deprivation of liberty.

Inter-American Court of Human Rights, Rights and guarantees of children in the context of migration
and/or in need of international protection, Advisory Opinion OC-21/14 of August 19, 2014, Series A,
No. 21, para. 154.

For the relevant reference, see also paragraph 10.7 of the present Views.
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4. In the face of the authors’ claim, the State party’s reliance on the “family unit”
principle (para. 6.11) was both cynical and insensitive to evolving notions of children’s
rights. The position that children must stay with their parents, including when the parents are
deprived of liberty, cannot be used as a shield. As stressed by the European Court of Human
Rights in Popov v. France, “whilst mutual enjoyment by parent and child of each other’s
company constitutes a fundamental element of family life ... it cannot be inferred from this
that the sole fact that the family unit is maintained necessarily guarantees respect for the right
to a family life, particularly where the family is detained”.® This means that States cannot use
the “family unit” principle to breach the best interest of the child. In addition, the State party’s
arguments attest to a concerning disregard for the child’s mental, emotional and physical
development. In its submission to the Committee, the State party argues that the child was
very young and thus unappreciative of the stressful environment of the detention facilities
(see especially para. 6.3). Such reasoning, however, ignores the special vulnerabilities of
children, including even very young children. States cannot justify the detention of a family
with infants by merely invoking the argument that all that they need is to remain with their
parents. Children, including very young children, are extremely fragile and their mental,
emotional and physical development should be treated as an important factor when the
necessity test for the deprivation of the liberty of the family is being considered.

5. In the present case, the State’s authorities have taken the parents’ migratory situation
as the starting point for an analysis of the necessity and proportionality of the family
deprivation of liberty. Considering the very young age of the child and his extreme
vulnerability, they should instead have taken the child’s rights as the starting point and given
it due weight in the decision-making process regarding the family as a whole. As a result of
the State’s authorities’ not having done so, we consider that the facts disclose a violation not
only of article 24 of the Covenant but also of article 9 with respect to the family.

6. To conclude, we would like to welcome the implicit acknowledgement by the State
party of the violation of the authors’ son’s rights, as indicated by its ex gratia payment to the
authors. The gravity of the facts and the vulnerability of the child should, however, have led
the State party to recognize more clearly and unequivocally the wrongdoings of its authorities
and the breaches of the Covenant in order to provide guarantees of non-repetition.

3 European Court of Human Rights, Popov v. France. Application Nos. 39472/07 et al., Judgment, 19
January 2012, para. 134.
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Joint opinion of Committee members Furuya Shuichi and
Marcia V.J. Kran (dissenting)

1. We have come to a different conclusion from that of the majority of the Committee
and would not find a violation of the rights of the authors’ son under article 24 of the
Covenant.

2. The issue in this case is whether the authors have demonstrated that the State party
failed to adequately protect their son, as required under article 24 of the Covenant, by
detaining him in Trandum centre between 19 March 2014 and 2 April 2014.

3. As regards the problems specified by the authors regarding the Trandum centre, their
main allegations are that, while detained, (a) they were housed in a small cell which was
locked at night; (b) there was a lack of daytime activities for their son who was between 1
and 2 years of age; (c) their son had no access to toys; and (d) he had no access to
psychological care. The authors also argued that the State party had not considered less
intrusive measures than detention in the Trandum centre.

4. The State party has rebutted each claim, noting that the recommendations of the
Norwegian Child Welfare Service were implemented to ensure physical and psychological
integrity and human dignity for the authors’ son. After five days, on 24 March 2014, the
family’s room was not locked at night, the family was moved to a more suitable room near
the children’s playroom and their son was examined by qualified medical personnel so that
the cold he had developed could be treated. The State party submits that the Borgarting High
Court did consider less intrusive measures on 25 March 2014.

5. The authors and the State party consequently have differing perspectives on whether
the authors’ detention at the Trandum centre met the requirements for the detention of a child
within the immigration context.

6. As noted in the majority opinion, the period of detention for which all domestic
remedies were exhausted was the 15-day period from 19 March 2014 to 2 April 2014. The
conditions in the Trandum centre must consequently be measured against the prevailing
requirements for the detention of children in the immigration context in March and April
2014. The majority’s reference to heightened standards for detention of children which were
later developed holds the State party to a standard that did not exist at the time, which is
contrary to the general principle against retroactive application of law.

7. The requirements with respect to detention of children in the immigration context in
March and April 2014 can be found in relevant international documents and guidelines from
this time period. First, the jurisprudence of the Human Rights Committee and Committee on
the Rights of the Child general comment No. 14 (2013) on the right of the child to have his
or her best interests taken as a primary consideration specify that the primary consideration
for any action involving minors is the best interests of the child. Second, as indicated by the
Committee on the Rights of the Child in its concluding observations and decisions on
individual complaints and in the reports of the Special Rapporteur on the human rights of
migrants, children should not be separated from their family. Third, under the Guidelines on
the Applicable Criteria and Standards relating to the Detention of Asylum-Seekers and
Alternatives to Detention of the Office of the United Nations High Commissioner for
Refugees (UNHCR), it is required that all asylum-seekers be treated in a humane and
dignified manner. Under the applicable standards it is also specified that detention should not
be punitive; family accommodation must be found; appropriate medical treatment must be
given; physical recreational activities must be allowed; and the detention of children should
be considered a last resort.

8. Applying the 2014 standard to the present case, the evidence demonstrates that the
State party undertook an ongoing assessment of the best interests of the child and concluded
that he should not be separated from his parents. The State party submitted that their Child
Welfare Service recommended that the family’s detention room not be locked, that the family
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be moved closer to the children’s play area and that the child have access to recreational
activities. All of those recommendations were immediately implemented. The Child Welfare
Service visited the family at different times during their detention to ensure that the child was
receiving adequate treatment. The child was provided with medical services. Moreover, the
State party has indicated that less intrusive measures were in fact considered by the
Borgarting High Court of 25 March 2014 but that detention at the Trandum centre was
determined to be necessary owing to the risk of the family’s absconding, as they had not
cooperated with respect to their initial return to Afghanistan. In sum, the evidence before the
Committee shows that the State party acted in consonance with the requirements regarding
the detention of children in the immigration context that existed in 2014. As these detention
standards have since developed, the outcome might have been different had today’s standards
been applied to the same set of facts. This communication relates, however, to an earlier
period of time.

9. The State party indicated that, owing to problems associated with the Trandum centre,
the family unit was moved to a new location in 2017. This later modification along with the
2018 legislative amendments to domestic law on children in an immigration context
demonstrates the responsiveness of the State party to evolving standards on child detention
in the immigration context.

10.  In the light of the foregoing, there is an insufficient basis for finding that the State
party did not adequately meet the requirements for child detention in March and April 2014.
We are therefore unable to find a violation of article 24 of the Covenant.
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Individual opinion of Committee member Duncan Laki
Muhumuza (concurring)

1. I am glad to associate with the majority view with the following additions.
2. In my view, there is a violation by the State party under article 24 of the Covenant.
3. The communication concerns the detention of the authors and their son, who was

between 1 and 2 years of age at the time, in the Norwegian Police Immigration Detention
Centre at Trandum for 76 consecutive days. The authors note that on 18 July 2012, the
Directorate of Immigration rejected their asylum application. The Immigration Appeals
Board rejected their appeal on 5 February 2013 and ordered them to leave Norway by 13
March 2013. Fearing for their lives in Afghanistan, they appealed this decision but did not
receive favourable decisions on 18 and 22 March 2013. On 17 March 2014, the authors were
deported to Afghanistan. However, on arrival in Kabul. the authors claimed to be Pakistani
nationals, resulting in a refusal by the Afghan authorities to admit them. Upon being returned
to Norway on 18 March 2014, the authors and their son were detained at the Police
Immigration Detention Centre.

4. The next day, on 19 March 2014, the Oslo District Court ordered the family’s
detention until 2 April 2014. The Court considered that because the authors had not left
Norway for more than one year after the deadline, this supported a real possibility that they
might abscond. This, together with the false claim of Pakistani nationality, led to the
unfavourable Court decision. The Court concluded that they would not return to Afghanistan
voluntarily and that owing to the risk of their absconding, there were no alternatives to
detention. My considered view is that all this should have directed the Court towards deciding
in favour of the authors. Indeed, they cannot voluntarily return to Afghanistan where their
lives would be at great risk.

5. | therefore opine that the State party was in violation on the following grounds;

The treatment of the infant was cruel and inhumane and the author’s son’s status as a minor
was completely ignored. He was treated as an adult and subjected to conditions that were
deemed unsuitable even for adults. The child’s rights under the Covenant are not conditional
on his parent’s status.

6. The claims by Norway that the authors’ son had access to outdoor playing areas
evidence a minimalistic approach to the State party’s fulfilment of its obligations relating to
the right of a child. Having separated the child from his parents, the State party, as the primary
duty bearer, ought to have found appropriate alternatives to detention in a prison-like facility
in order to serve the best interests of the child.?

7. In a report by the Human Rights Committee of the Norwegian Psychological
Association, it is stated that the facility at Trandum is not suitable for children. It functions
like a “prison” and allows access to hardly any psychologists or psychiatrists. It is noted in
the report that the family unit does not allow for close physical contact which children may
need and that tall barbed wire fences are visible from the outdoor playing area. Children are
not allowed to retain their toys, stuffed animals or clothes and parents cannot regulate the
lives of their children. The environment is characterized by stress and instability. In
December 2015, the Ombudsperson of the Norwegian Parliament and the National
Preventive Mechanism against Torture and Ill-Treatment criticized the centre as being
unsuitable for children both because of the level of noise coming from the country’s biggest
airport nearby and because the family unit is not shielded from other units, which results in
the exposure of children to riots, incidents involving self-harm and attempted suicides. The
head of the Norwegian Union of Social Educators and Social Workers has argued that
detention of children in Norway is unlawful, that the centre does not offer a satisfactory
psychosocial environment for children and that current practices breach the Convention on

1 As described in para. 2.6 of the communication.
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the Rights of the Child. The authors’ son’s sleep pattern became so distorted that he would
remain awake at night. The Child Welfare Services attributed this phenomenon to lack of
engagement in activities during the day. The authors’ son became increasingly ill, showing
signs of aggressive behaviour, particularly after 10 p.m. On one evening when he was in a
particularly bad state, the authors requested, unsuccessfully, that they be allowed to go to the
playing room and see a doctor, which led them to look for items that they could use to commit
suicide. When the Child Welfare Services took them out of the centre so that their son could
play, numerous uniformed police officers were in attendance, making them feel like
criminals.?

8. In my opinion, this treatment of the authors’ son amounts to cruel “punishment”
arising from the actions of his parents, which the State party was seeking to remedy, namely,
the separation of the child from his parents, contrary to the provisions of article 9 of the
Convention on the Rights of the Child. This separation was initiated by the State party and
direct contact with his parents was not maintained. It was therefore a disproportionate
measure taken by the State party in handling the matter because it breached the authors’ rights
to have the decision of the courts enforced.

9. There was indeed a failure by the State party to recognize that the child is an
independent individual, with unique rights accruing to him by virtue of his status as a minor.
The authorities did hardly anything to put forth other, less intrusive measures than detention,
such as placing the family in another kind of accommodation or obliging them to report on
their whereabouts, a condition that the authors had indicated they would accept.”®

10. 1 would therefore have concluded for a violation of the authors’ rights under article
24 of the Covenant owing to the disproportionate measures taken during pre-removal
detention. It is regrettable that the Committee could not find a violation in the face of the
overwhelming infractions outlined above. Moreover, considering the situation in
Afghanistan, as reported in the mainstream media and in official reports of various
monitoring agencies, the Committee ought to take judicial notice that to deport anyone in
such circumstances is to put their lives in jeopardy. This must be seen for what it is — a
violation of the authors® human rights.

2 Para. 2.5 of the communication.
3 Para. 3.4 of the communication.
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