UNITED CERD

NATIONS

International Convention on pijstr.

the Elimination RESTRICTED*
of all Forms of CERD/C/66/D/31/2003
Racial Discrimination 10 March 2005

Original: ENGLISH

COMMITTEE ON THE ELIMINATION
OF RACIAL DISCRIMINATION
Sixty-sixth session

21 February-11 March 2005

OPINION

Communication No. 31/2003

Submitted by: Ms. L. R. et al. (represented by the European Roma Rights
Center and the League of Human Rights Advocates)

Alleged victim(s): The petitioners

Sate party: Slovak Republic

Date of communication: 5 August 2003

Date of the present decision: 7 March 2005

[ANNEX]

* Made public by decision of the Committer the Elimination of Racial Discrimination.

GE.05-40722 (E) 260505



CERD/C/66/D/31/2003

page 2
Annex

OPINION OF THE COMMITTEE ON THE ELIMINATION OF

RACIAL DISCRIMINATION UNDER ARTICLE 14 OF THE

INTERNATIONAL CONVENTION ON THE ELIMINATION

OF ALL FORMS OF RACIAL DISCRIMINATION
Sixty-sixth session
concerning
Communication No. 31/2003
Submitted by: Ms. L. R. et al. (represented by the European Roma Rights Center
and the League of Human Rights Advocates)

Alleged victim(s): The petitioners
Sate party: Slovak Republic
Date of communication: 5 August 2003

The Committee on the Elimination of Racial Discrimination, established under article 8
of the International Convention on the Elimiiioa of All Forms ofRacial Discrimination,

Meeting on 7 March 2005,
Adopts the following:
OPINION

1. The petitioners are Ms. L. R. and 26 other Slovak citizens of Roma ethnicity residing in
Dobsina, Slovak Republic. Thelaim to be victims of a viattion by the Slovak Republic of
article 2, paragraph 1, subparagraphs (ajid)(d); article 4, paggaph (a); article 5,

paragraph (e), subparagrajil);(and article 6 of the lernational Convention on the

Elimination of All Forms of Raail Discrimination. They areepresented by counsel of the
European Roma Rights Center, Budapest, Hyngard the League of Human Rights Advocates,
Bratislava, Slovik Republic.

Thefacts as presented

2.1  On 20 March 2002, the councillors of thebSina municipality adopted resolution

No. 251-20/111-2002-MsZ, whereby they approvedanthe petitioners describe as a plan to
construct low-cost housing for tfiRoma inhabitants of the townAbout 1,800 Roma live in the
town in what are described as “appalling” conditions, with most dwellings comprising thatched
huts or houses made of cardboandl without drinking water, tiets or drainage or sewage
systems. The councillors instructed the lonalyor to prepare a pext aimed at securing

finance from a government fund set up expsesshlleviate Roma housing problems in the

State party.
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2.2  Thereupon, certain inhahita of DobSina and surrounding villages established a
five-member “petition committee”, led by the Dal& chairman of the Real Slovak National
Party. The committee elaborated a petition bearing the following text:

“I do not agree with the building of low cost houses for people of Gypsy origin on the
territory of DobSind, as it will lead to anfiux of inadaptable citizens of Gypsy origin
from the surrounding villages, evéom other districts and region$.”

The petition was signed by some 2,700 inhabitahi3obSina and deposited with the municipal
council on 30 July 2002. On 5 August 2002 douncil considered the petition and
unanimously voted, “having considered the factual circumstances”, to cancel the earlier
resolution by means of a second resolution tviicluded an explicit reference to the petitfon.

2.3 On 16 September 2002, in the light of the relevant ki, petitioners’ counsel
requested the Raava District Prosecutor to investigand prosecute the authors of the
discriminatory petition, and to reverse tlauncil’s second resolutioas it was based on a
discriminatory petition. On 7 November 2002, thstbict Prosecutor rejeetl the request on the
basis of purported absence aofigdiction over the matter. The Prosecutor found that “... the
resolution in question was paddey the DobSina Town Council exercising its self-governing
powers; it does not constitute administrative act performed Ipyblic administration and, as a
result, the prosecution office does not have the cagnpetto review the legality of this act or to
take prosecutorial supervisiomeasures in non-penal area.”

2.4  On 18 September 2002, the petitioners’ coumgglied to the Constitutional Court for an
order determining that articld® and 33 of the Constitution, tAet on the Right of Petition and
the Framework Convention for the ProtectairNational Minorities (©uncil of Europe) had
been violated, cancelling the second resolutiothefcouncil and examining the legality of the
petition. Further information was provided on twazasions at the request of the Court. On

5 February 2003, the Court, in closed session, theldthe petitioners had provided no evidence
that any fundamental rights haddn violated by the petition or Ibiye council’s second decision.
It stated that as neither the petition nor theosd resolution constitutéelgal acts, they were
permissible under domestic law. further stated thatitizens have a righo petition regardless

of its content.

The complaint

3.1  The petitioners argues that the Stat¢ydsas violated article 2, paragraph 1,
subparagraph (a), by failing to “ensure thapablic authorities and puils institutions, national

and local, shall act in conformity with this obligat” [to engage in no act or practice of racial
discrimination]. They argue, with referertoethe Committee’s jurisprudence that a municipal
council is a local public authorityand that the council engaged in an act of racial discrimination
by unanimously endorsing the petition and cimgpits resolution to build low-cost but

adequate housing for local Roma.

3.2  The petitioners argue that there has lzeeiolation of article 2, paragraph 1,
subparagraph (c), on the basis tinat State party failed to “nullifany laws or regulations which
have the effect of creating or perpetuating radis¢rimination”. Neither the District Prosecutor
nor the Constitutional Court took measures tacehithe council’s send resolution, which was
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itself based on a discriminatory petition. Thegoahrgue that there has been a violation of
subparagraph (d) of paragraph 1, as well as attigi@aragraph (a), on the basis that the State
party failed “to prohibit and brinto an end ... racial discrimation by any persons, group or
organization” by not effectively investigatingdprosecuting the petition’s authors. They argue
that the petition’s wording can be regarded asitémeent to racial discrimination”, and refer to
the Committee’s decision in K. v. The Netherlands,® where the State party was found to have
insufficiently investigated a petition and verbal threats designed to stop an immigrant from
moving into a subsidized home.

3.3  The petitioners contend thatiele 5, paragraph (e), subpgraph (iii), was violated as
the State party failed to safeguard the peigrs’ right to adequate housing. The local
conditions, described above, are, in the petitioners’ view, well below an adequate level for
housing and living conditions in the State partyd amuld have been resolved by the original
council decision proceeding rather than beiagcelled, without remedy, on the basis of a
discriminatory petition.

3.4  Finally, the petitioners argue a violatioragticle 6 in that the State party failed to
provide them with an effective remedy agaings ad racial discrimination inflicted both by the
authors of the petition and the council’s secorsblgion, which was motivated by and based on
such discrimination. They contend that no nueas have been taken (i) to cancel the second
resolution, (ii) to punish the petitions’ authors ai) (o ensure that such discrimination does not
recur.

3.5  As to the admissibility of the complaintetpetitioners state that no further appeal lies
against the Constitutional Court’s judgement and that no other international procedure of
investigation or settlenme has been invoked.

The State party’s submissions on the admissibility of the petition

4.1 By submission of 26 November 2003, the Spatrty disputed the admissibility of the
petition on the basis of the petitioners’ failure to exhaust domestic remedies. Firstly, it argues
that the petitioners did not avail themselves of the possibility of challenging the District
Prosecutor’s decision, as provided fos&ttion 34 of the Act on Prosecution.

4.2  Secondly, with respect to the constitutiongdlecation, the State party argues that despite
being urged to do so by the Constitutional Court, the petitioners did not “specify [with respect to
the council’s second decision] any fundamentaltraggifreedom that was allegedly violated in
conflict with the Constitution, otlndaws or other internationaistruments which are binding on

the Slovak Republic”. As a result, the Court held:

“The provisions of article 1aragraphs 1 and 4, artid8&, paragraphs 1 and 4, and

article 35 of the Constitution exclude, in general terms, the discrimination against natural
or legal persons; however, they cannoirveked without explicitly specifying the

impact of a discriminatory procedure épd by a State authority or a State

administration body on a fundamental righfredom of a natural or legal person.
Analogical approach may be applied to article 33 of the Constitution which has the aim
of preventing any harm (discrimination persecution) as a direct consequence of
belonging to a national minority or ethnicogp ... None of the rights of the citizens,
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who belong to a minority and enjoy ctihgional protection, entails a corresponding
obligation on the part of the municipality aolopt certain decisions, i.e. the decisions on
specific matters, such as ctmstion of low-cost housing.”

4.3 In the State party’s view, the Courtdismissing the complaint “as manifestly
unsubstantiated on procedurabgnds”, did not decide on the merits, as a result of the
petitioners’ procedural mistake. It is thus open for the petitioners to pursue a new “substantive”
complaint with the Constitutional Court. Finally, the State party argues that the petitioners did
not argue a breach of the Convention befoeeGburt, although inteational instruments are

directly applicable and the Court can grant a remedy for breach thereof.

The petitioners comments

5.1 By submission of 12 January 2004, the petitioners responded to the State party’s
observations. On the alleged failure to file a petition for review of the District Prosecutor’s
decision, they argue that this authority wasdhly one able to bring a criminal prosecution.

The Prosecutor’s decision contained no indication of a possibility of further appeal. Moreover,
there is no indication that a higher prosecutould have taken any different view from that of

the Prosecutor, namely that a town or mypaticouncil is not a “pulr administration body”

whose decisions are reviewable for legality.ishhew was taken despitbe rejection, by the
Committee, of such an argument in the decision oiKdptova case. In the absence of any

change to the “firmly settled” domestic jurisprudence on this issue and in the absence of any nev
facts, the petitioners argue that the State party has not shown that a higher prosecutor would tak
any different view if the complaint was re-pemted. The same cduasion on the issue of

exhaustion of the proposed remedy wa® ahared by the Committee in the Koptease and

Lacko v. Sovakia.?

5.2  Asto the argument that a new applicasbauld be lodged with the Constitutional Court,
the petitioners point out that the judgemeescribes itself as final and thatdoptova, the

Committee rejected such an argument. Accordingly, as there is no prospect that repeated
petitions to either body offer any chance of success, the petitioners claim to have exhausted all
effective domestic remedies. They add thatState party’s arguments should be viewed against
the absence of a comprehensive anti-discrinondaw; the only currently proscribed conduct is
hate speech, racially-motivated violence and discrimination in employment.

5.3 In response to arguments that municgoaincils are not State organs, the petitioners
invoke the Committee’s general recommendationoXMarticle 4 for the contrary proposition.
The Slovak Municipality System Act 1990 dditahes a “direct relationship” between
municipalities and the State, in terms of its sdbwate financial, furttonal and oganizational
positions. Finally, in its Opinion on th&ptova case, the Committee found the council to be a
public authority for the purposes of the Corvem. Thus, the petitioners submit, the council’s
resolution should have been reviewed for lanégls by the District Bsecutor and the State
party’s international responsibility is engaged.

5.4  The petitioners dispute the State pardygument that they did not specify the
fundamental rights and freedoms violated wittipetition to the Constitutional Court, arguing
that they did so both in the original apptioca and in subsequent pleadings. They claimed
(i) violations of the right teequal treatment andghity regardless of ethnic origin (art. 12),
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(ii) violations of the right, as a memberani ethnic group or national minority, not to suffer
detriment (art. 33),ii{) violations, on the basis of ethnic omg of their right to housing and (iv)
discrimination against an ethnic group, the RomaeyTgoint out that they continue to live in
“appalling, sub-standardfonditions. They argue that atés 12 and 33 of the Constitution are
not simply accessory provisions which, stamgdalone, have no substance; they confer
substantive rights. They also point out that, while the domestic Constitution does not protect the
right to housing, it does give precedence torirggonal treaties such as, in addition to the
Convention, the International Covenant on Econg®arial and Cultural Rights, which protects
the right to housing and prohibits discriminatidfurthermore, the petitioners explicitly referred
to the Council of Europe Framework Conventiothieir application. In any event, they argue
they have complied with their obligation, under takevant jurisprudence, to raise the substance
of a complaint.

5.5  The petitioners further contetitat the racial discrimination suffered by them amounts to
degrading treatment prodeed in article 12 of the Constitution. They refer to the case law of the
European Commission of Human Rights, which held, irEdse African Asians case, that
immigration admission denied on the basis of cobmd race amounted soich a violation of

article 3 of the Europeafonvention, and constituted an affront to human dighifihey also

argue that, under well-established principles, ifaeSparty decides to casrfa particular benefit
(that it may not necessarily hakiad an obligation to confab initio), that benefit cannot be
conferred in a discriminatory fashidh.Thus, even if the petitioners had no initial right to
housing (which they contest), it cannot beasdied, on discriminatory gunds, subsequent to

its provision.

5.6 Finally, the petitioners object to any infezerthat they are not “victims” on the basis that
the Constitutional Court held that no violation of the Slovak Constitution had been made out.
They argue that they were part of a specifmugrof people granted certain rights and then had
them abolished. Thus, once they are, “diretahgeted by the resolutions”, to use the
Committee’s language in its Opinion on Keptova case, they can be considered “victims”. In
addition, as the complaint lodged with the DistRcbsecutor did not lead to substantive review
of the lawfulness of the council decision or to ianamal investigation otharges of incitement,
they were victims of an absence of a remedy. The petitioners refer in this respect to the
Committee’s Concluding Observations on that&party’s periodic report concerning
discrimination in access to housiHg.

The Committee’ sdecision on the admissibility of the petition

6.1  Atits sixty-fourth session, on 27 February 2004, the Committee examined the
admissibility of the petition. As to the State gatcontention that the petitioners did not renew
their complaint before another prosecutor aftead been dismissed by the District Prosecutor,
the Committee noted that the District Prosecutor had dismissed the case for lack of jurisdiction
over an act of the municipal council. In thenQuittee’s view, as far as the decision on lack of
competence was concerned, the State party haghown how re-presentation of the complaint
would provide an available amdfective remedy for the alledesiolation of the Convention.
Consequently, these avenues need not &upd for purposes of exhaustion of domestic
remedies. In this regard.glfCommittee recalled its own jurigglence and that of the Human
Rights Committeé?
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6.2  With reference to the contemn that the petitioners shouldnew their claim before the
Constitutional Court, the Committee recalled itsgprudence that where the Court dismissed a
fully argued constitutional petition arguing alleged racial discrimination for failure to disclose
the appearance of an infringement of rights, tdipeer could not be expected to re-present a
petition to the Court® In the present case, the Committee observed that the current petitioners
also invoked several releviaconstitutional rightsieeged to have been violated, including rights

of equality and non-disgnination. In the circumstancesgtstate party had not shown how
renewal of their petition before the Constitutional Court, after it had been dismissed, could give
rise to a different result by way of remedy. It followed that the petitioners have exhausted
available and effective remedies before the Constitutional Court.

6.3  The Committee further recalled its jurispnucke that the acts of municipal councils,
including the adoption of public resolutionslefal character such as in the present case,
amounted to acts of public authorities withie theaning of the provisions of the Convention.
It followed that the petitioners, being directligd personally affected by the adoption of the
resolution, as well as its sulggent cancellation after presentatiof the petition, may claim to
be “victims” for purposes of submitting their complaint before the Comnfittee.

6.4  The Committee also considered that tlagms advanced by the petitioner’'s were
sufficiently substantiated, for purposes of admissibility. In the absence of any other obstacles to
admissibility, the complaint was therefore declared admissible.

The State party’srequest for reconsideration of admissibility and submissions on the
merits

7.1 By submission of 4 June 2004, the Stateymarbmitted a request for reconsideration of
admissibility and its submissions on the meritthef petition. It argued that the petitioners have
failed to exhaust domestic remeslj as they could have availed themselves of an effective
remedy in the form of a petition pursuant to article 27 of the Constitution and the Right to
Petition Act, challenging theesond municipal council resolath and/or the petition lodged
against the initial resolution. Presentation aftsa petition would have obliged the municipality
to accept the petition for review and to examineféiotual situation. This remedy is not subject
to time-limits and is still available to the petitioners.

7.2  The State party argues that the failurthefpetitioners to obtain the result that they
sought from the prosecuting authorities and thetsauamnot, of itself amount to a denial of an
effective remedy. It refers to the decismfithe European Court of Human Rights in

Lacko et al. v. Sovak Republic™® to the effect that a remedy, within the meaning of article 13 of
the European Convention on Human Rightié's not mean a remedy bound to succeed, but
simply an accessible remedy before an authority competent to examine the merits of a
complaint”. It is the petitioners who should libeld responsible for the failure of their claim
before the Constitutional Court, on the basis thay failed to spegjfthe fundamental right
allegedly infringed by the couiecesolution in addition to simp invoking the general equality
provision of article 12 of the Constitution.

7.3  The State party rejects the Committee’s \ieat it was sufficient for the petitioners to
plead certain relevant constitutidmaticles, without also pleadinspecific concrete injury, as
both generally required by the Constitutional Caupdrisprudence and specifically requested of
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the petitioners by the Court in the instant case. The State party regards such a requirement of
particularized injury, i.e. a pleading of a violation of a general equality/non-discrimination
guarantee in combination withconcrete right, to be wholbpnsistent with the spirit of the
Convention.

7.4  On the remedies actually instituted bypleétioners, the State party argues that their
application of 16 September 2002 to the fava District Prosecutaontended only that the
petition to the council amounted to an abusthefright to petition under the Right to Petition

Act, under which a petition must not incite viotats of the Constitution or amount to a denial or
restriction of personal, political ather rights of persons on the grounds of their nationality, sex,
race, origin, political or other conviction, religiofasth or social status, and must not incite to
hatred and intolerance on the above ground® wiolence or gross indecency. The petitioners
neither argued how the factual circumstancesusntedl to such an abuse of the right to petition,
nor mentioned the issue of racial discrintioa, Roma ethnicity oother circumstances

implicating the Convention.

7.5 In their application to the Constitutional Ciptine petitioners requested a ruling that the
council resolution infringed “the fundamental riglitthe petitioners to equal fundamental rights
and freedoms irrespective of sex, race, colamguage, national origin, nationality or ethnic
origin guaranteed under articl® of the Constitution” and “the fundamental right of the
petitioner to not suffer any detrent on account of belonging to a national minority or ethnic
group guaranteed under article 33 of the Congiitlt The State party observes that the
Constitutional Court requested the petitioners intertal@mplete their complaint with
information on “which of their fundamental righor freedoms were infringed, which actions
and/or decisions gave risettee infringement, [and] whicheatisions of the Municipal Council
they consider to be ethnically or racially motivated”. The petitioners however completed their
submission withouspecifying the rights allegedly violated, with the result that the Court
dismissed the complaint as unfounded. dghtliof the above, the State party requests
reconsideration of the admissibility of the petition.

7.6  On the merits, the State party argues tleap#iitioners failed tor®w an act of racial
discrimination within the meaning of the Convent Firstly, it argues that the petitioners
mischaracterize the facts in important respects. It is not correct that the original resolution
adopted by the municipal counaiproved a plan to constrdotv-cost housing; rather, the
resolution “approv[ed] the concept of the douastion of low-cost housing - family houses
and/or apartment houses”, makingmention of who would be the future dwellers, whether
Roma or otherwise. It is also incorrect that the council instructed the local mayor to prepare a
project aimed at securing finee from a government fund setexpressly to alleviate Roma
housing problems; rather, the resolution only nreceended that the mayor, as the State party
describes it, “consider preag project documentation and obtaining the funds for the
construction from gowement subsidies”

7.7  The State party points out that such resmhsti as purely internal organizational rules,

are not binding ordinances and confer no dije®r subjective rights that can be invoked

before the courts or other authorities. As alteseither Roma nor other inhabitants of DobSina
can claim a violation of their “right to adequate housing” or discrimination resulting from such
resolutions. Similarly, the Constitutional Courtchthat “none of the rights granted to the
citizens who belong to a minority and enjoy constitutional protection entails an obligation by a
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municipality to make a certain decision or perfarertain activity, such as the construction of
low-cost housing”. The municipal resolutiomd)ich are general policy documents on the issue
of housing in the municipality, make no mentmifRoma and the petitioners infer an incorrect
causal link. The tentative nature of the teBon is also shown by the absence of any
construction timetable, as angnstruction necessihrdepended on government funding.

7.8  The State party observes that the secawuion, after revoking the first resolution,
instructed the council, in the words of the 8taarty, “to prepare a proposal on addressing the
existence of inadaptable citizens in the towiDob3ina and to subsequently open the proposal
for a discussion by municipal bodies aatch public meeting of the citizen¥”. This makes clear
that the resolution is part of an ongoing eftorfind a conceptual solution to the existence of
“inadaptable citizens” in thewmn. As a result, policy measureken by the municipal council

to secure housing for low-income citizensarly does not fall within the scope of the
Convention. Rather, the councibistivities can be viewed as a positive attempt to create more
favourable conditions for this group of citizengjaglless of ethnicity. The State party observes
that these actions of the municipality in theldi of housing were against the background of the
Slovak Government's resolution No. 335/2001 apprg a Programme fahe Construction of
Municipal Rental Flats for low income housiragd should be interpreted in that context.

7.9  The State party invokes the jurisprudenceefEuropean Court of Human Rights in
which the Court declined to entertain claims of discrimination advanced by travelling
communities arising from the deniafl residence permitsn the basis of the public interest, such
as environmental protection, maigial development and the liké. The State party argues that
in this case local residents, committed to upgrading their municipality and properties, had
legitimate concerns about certain risks including adverse social impacts arising from a mass
influx of persons to low-income housing. Insted that a number of Roma also signed the
petition in question.

7.10 The State party argues that referenaglter cases decided by the Committee such as
Lacko®™ andKoptova®! is inappropriate, as the facts dads of the present case differ. In

particular, inKoptova, there was no context of an ongoing policy programme of housing
development. The State party also obsethat on 20 May 2004, Parliament passed a new
anti-discrimination law laying down requirements for the implementation of the equal treatment
principle and providing legal remedies for casemfsihgement. The State party also rejects the
reliance placed upon the European Court’s judgements Eaié\frican Asians” and

Belgian Linguistics™ cases. They emphasize that$keond resolution did not cancel an

existing project (and thus deprive existing beneaditentitlements), but rather reformulated the
concept of how housing in the maigality would besbe addressed.

7.11 On article 6, the State party reiteratearnggiments developed in the context of the
admissibility of the petition, namely that its ctsuand other instancg@sovide complete and

lawful consideration, in accordance with the requieats of due process, amy claim of racial
discrimination. Concerning criminal prosecutiamshe context of the petition on the basis of
spreading racial hatred, the State party argusstiie petitioners have failed to demonstrate that
any actions of its public authorities were unlawful, or that the petition or its contents were
unlawful. A violation of the right to an effeee remedy protected by article 6 has accordingly
not been established.
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The petitioners comments on the State party’s submissions

8.1  With respect to the State party’s argabrelated to the raedy of a petition, the

petitioners argue that the only legal obligation is for it to be received by the relevant authority.
The Constitutional Court has held that there is no obligation for the petition to be treated and
given effect to; in the Court’s words, “[n]either the Constitution nor the Petition Act give

concrete guarantees of acceptance or consequences of dismissal of petitions”. As a result, suct
an extraordinary remedy cannot be regarded &dfaative remedy that must be exhausted for

the purposes of petitioning the Committee.

8.2  On the merits, the petitioners reject 8tate party’s characieation of the council

resolutions as being without legal effeatdaefer to the Committee’s admissibility decision

where it was decided that “publiesolutions of legal character such as in the present case”
amounted to acts of public authorities. The petitisradso contest whether any Roma signed the
petition against the first council resolution, statihat this is founded upam assertion made in

a letter dated 28 April 2004 by the mayor of DoB3io the Slovak Ministry of Foreign Affairs,
without any further substantiation. In any evehg petitioners argue that the ethnicity of the
persons signing the petition is irrelevant, as itsteot, purpose and effect is discriminatory. The
petitioners also argue that the repeated use of the term “inadaptable citizens” by the State party
reveals institutional prejudices against Roma.

8.3  The petitioners argue that, contrary to treeSparty’s assertions, there is a compelling
causal link between the council resolutions,gagtion and discriminabin in access to housing
suffered by the petitioners. They argue that imygietation of the social housing project would
have resulted in their lives assing a sense of dignity and alla#ed dangers to their health.
However, to date, the State party authorities have taken no steps to alleviate the inadequate
housing situation of the petitioners. They argue tinait situation is part of a wider context of
discrimination in access to housing at issue éShate party and submit a number of reports of
international monitoring mechanisms in supgort.

8.4  The petitioners reject the argument thatState party authorities were under no
obligation in the first place to provide housinggereing to the obligations under article 11 of the
International Covenant on Econom®ocial and Cultural Rights (right to “an adequate standard
of living ... including ... housing”). In any evernhey argue that the principle developed in the
Belgian Linguistics case stands not only for the principle that when a State party decides to
confer a benefit it must do sathout discrimination, but alsfor the principle that having

decided to implement a certain measure - i ¢ase to pursue the housing scheme - a State
party cannot later decide not to implementitl dase itself on discrimatory considerations.

I ssues and proceedings before the Committee

Review of consideration of admissibility

9.1 The State party has requested@benmittee on the Elimination of Racial
Discrimination, under Rule 94, mraph 6, of the CommitteeRules of Procedure, to
reconsider its decision on admissibility. The Committee must therefore decide whether the
petition remains admissible in the light of the further submissions of the parties.
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9.2  The Committee notes that the State party’sesifior reconsideration raises the possible
remedy of a petition to the municipal authority, advancing the matters currently before the
Committee. The Committee observes, however,uhder the State part/law, the municipal
authority is solely under an obligation to recedifve petition, but not to corder it or to make a
determination on the outcome. dddition, the Committee observeatit is fundamental to the
effectiveness of a remedy that its independence from the authority being complained against is
assured. In the present case however the petition would re-present the grievance to the same
body, the municipal council, that had origiyalecided on it. In such circumstances, the
Committee cannot regard the right of petition @®mestic remedy that must be exhausted for

the purposes of article 14, paragh 7 (a), of the Convention.

9.3  Asto the State party’s remaining argnts, the Committee considered that these
generally recast the arguments originally adeano it in the course of the Committee’s initial
consideration of the admissibility of thetpien. The Committee has already resolved these
iIssues at that point of its consideration @ getition; accordingly, it would be inappropriate for
the Committee to review its conclusions at the current stage of its deliberations.

9.4 In conclusion, therefore, the Committeects the State party’s request for a
reconsideration of the admissibility of the petiteomd proceeds to its consideration of the merits
thereof.

Consideration of the merits

10.1 Acting under article 14, paragraph 7 (d)}the International Convention on the
Elimination of All Forms of Racial Disgnination, the Committee has considered the
information submitted by the petitioner and the State party.

10.2 The Committee observes, at the outset, thatst determine whethan act of racial
discrimination, as defined in argcl of the Convention, that hascurred before it can decide
which, if any, substantive obligations in thertwention to prevent, protect against and remedy
such acts, have been breached by the State party.

10.3 The Committee recalls that, subject to ceftaiitations not applicable in the present
case, article 1 of the Convention defines radigtrimination as follows: “any distinction,
exclusion, restriction or preference based on remeur, descent, or national or ethnic origin,
which has the purpose or effect of nullifyingimpairing the recognition, enjoyment or exercise,
on an equal footing, of humaights and fundamental fréems in the political, economic,

social, cultural or any other field”.

10.4 The State party argues firstly that theohetions of the mugipal councilchallenged

make no reference to Roma, andstiius be distinguished frotine resolutions at issue in, for
example, th&optova® case that were racially discriminatory on their face. The Committee
recalls that the definition ofcial discrimination in article éxpressly extends beyond measures
which are explicitly discriminatory, to enconmgzameasures which are not discriminatory at face
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value but are discriminatory in fact and effect, atf they amount to indirect discrimination.
In assessing such indirect discrimination, then@uttee must take full aoctint of the particular
context and circumstances oétpetition, as by definition indict discrimination can only be
demonstrated circumstantially.

10.5 Inthe present case, the circumstanceswwing the adoption of the two resolutions by
the municipal council of DobSirénd the intervening petition, presented to the council following
the its first resolution makebandantly clear that the petition svadvanced by its proponents on
the basis of ethnicity and was understood as byehe council as the primary if not exclusive
basis for revoking its first resolution. As a&uét, the Committee considers that the petitioners
have established a distinction, exclusion atrietion based on ethnicity, and dismisses this
element of the State party’s objection.

10.6 The State party argues, in the second instdhat the municipal council’s resolution did
not confer a direct and/or enforceable righhdoising, but rather amounted to but one step in a
complex process of policy development in treddiof housing. The implication is that the
second resolution of the council, even if motadhby ethnic grounds, thus did not amount to a
measure “nullifying or impairing the recognition j@yment or exercise, on an equal footing, of
human rights and fundamentalddoms in the political, economocial, cultural or any other
field”, within the meaningf article 1, paragraph in fine. The Committee observes that in
complex contemporary societies the practical ratibn of, in particularmany economic, social
and cultural rights, including those related to housing, will initially depend on and indeed require
a series of administrative and policy-making steps by the State party’s competent relevant
authorities. In the present case, the couesiblution clearly adopted a positive development
policy for housing and tasked the mayor witirsuing subsequent measures by way of
implementation.

10.7 In the Committee’s view, it would be inc@tent with the purpose of the Convention

and elevate formalism over substance, to consider that the final step in the actual implementatio
of a particular human right dandamental freedom must occur in a non-discriminatory manner,
while the necessary preliminary decision-making elements directly connected to that
implementation were to be severed and be free from scrutiny. As a result, the Committee
considers that the council resolutions ingfien, taking initially an important policy and

practical step towards realization of thghti to housing followed by its revocation and
replacement with a weaker measure, takentb@gedo indeed amount to the impairment of the
recognition or exercise on an equal basis ohtlmaan right to housing, protected by article 5 (c)
of the Convention and further article 11 of the Internatioh€ovenant on Economic, Social

and Cultural Rights. The Committee thus dismisses the State party’s objection on this point.

10.8 In light of this finding that an act agicial discrimination h&occurred, the Committee
recalls its jurisprudence set ontparagraph 6.3, supra, of itsrisideration of the admissibility
of the petition, to the effect that acts of nuipal councils, including the adoption of public
resolutions of legal chacter such as in the present casepunted to acts of public authorities
within the meaning of Convention provisions.fdiows that the racial discrimination in
question is attributable to the State party.

10.9 Accordingly, the Committee finds that the 8taarty is in breach of its obligation under
article 2, paragraph 1 (a), ofetfConvention to engage in no a€tacial discrimination and to
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ensure that all public authorii@ct in conformity with this obligation. The Committee also
finds that the State party is in breach of its obligation to guarantee the right of everyone to
equality before the law in the enjoymentloé right to housing, contrary to article 5,
paragraph (d) (iii) of the Convention.

10.10 With respect to the claim under artig)ehe Committee observes that, at a minimum,

this obligation requires the State party’s legal system to afford a remedy in cases where an act o
racial discrimination within the meaning oktiConvention has been made out, whether before

the national courts or in this case the Committee. The Committee having established the
existence of an act of racidilscrimination, it must follow thahe failure of the State party’s

courts to provide an effectivemedy discloses ansequential violatioof article 6 of the

Convention.

10.11 The Committee considers that the petitiomersiaining claims do not add substantively
to the conclusions set out above and adogiy does not consider them further.

11. The Committee on the Elimination of Radiascrimination, atng under article 14,
paragraph 7, of the Convention on the EliminatioAlbfForms of RaciaDiscrimination, is of
the view that the facts before it disclose atans of article 2, pagraph 1 (a), article 5,
paragraph (d) (iii), and arte 6 of the Convention.

12. In accordance with article 6 of the Conventithe State party is under an obligation to
provide the petitioners with affective remedy. In particat, the State party should take
measures to ensure that théitpmers are placed in the same position that they were in upon
adoption of the first resolution by the munidipauncil. The State party is also under an
obligation to ensure that similar violations do not occur in the future.

13. The Committee wishes to receive, within tyraays, information from the Government
of the Slovak Republic about the measures tagive effect to the Committee’s Opinion. The
State party is requested also to givde publicity to the Committee’s Opinion.

[Adopted in English, French, Russian and Sparsh English text being the original version.

Subsequently to be translated in Arabic and Chinese as part of the Committee’s annual report to
the General Assembly.]

Notes

! The State party provides, with its submissionghe merits of the petition, the following full
text of the resolution:

“On its 25th extraordinary session held on 20 March 2002 the Town Council of the town
of DobSina adopted the following restn from discussed reports and points:

RESOLUTION 251-20/111-2002-MsZ

After discussing the proposal by Lord Mayor Ing. JAn Vozar concerning the building of
low cost housing the Town Council of DobSina
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Approves
the low cost housing - family houses or apartment houses - development policy and
Recommends

the Lord Mayor to deal with the prepamatiof project documentation and acquisition of
funds for this development from state subsidies.”

2 Petitioners’ translation, which reflects exactlg text of the petition set out in the translated
judgement of the Constitutional Court provided by the State party in annexure to its submissions
on the merits. The State party suggests in its submissions on the merits that a more appropriate
translation would be: “I do not agree with genstruction of flats for the citizens of Gypsy
nationality (ethnicity) within the territory of the towai DobSina, as there is a danger of influx of
citizens of Gypsy nationality from surroundingarsic] and even from other districts and

regions.”

% The State party provides, with its submissionghe merits of the petition, the following full
text of the resolution:

“RESOLUTION 288/5/V111-2002-MsZ

l. After discussing the petition of 30 JWP02 and after determining the facts, the
Town Council of DobSina, through the Regaln of the Town Council is in compliance
with the law, on the basis of the citizens’ petition

Cancels

Resolution 251-20/111-2002-MsZ approvingetlow cost housing - family houses or
apartment houses - development policy.

1. Tasks

the Town Council commissions with elaborgtia proposal for solving the existence of
inadaptable citizens in the town of DobSara&d then to discuss it in the bodies of the
town and at a public meeting of the citizens.

Deadline: November 2002
Responsible: Chairpersons of commissions”
* The petitioners refer to
0] Article 1 of the Act on th&ight of Petition, which provides:

“A petition cannot call for a violation of the Constitution of the Sovak Republic
and itslaws, nor deny or restrict individual rights”;
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(i)  Article 12 of the @nstitution, which provides:

(1)  All human beings are free and equal in dignity and in rights. Their fundamental
rights and freedoms are sanctioned; inalienable, imprescriptible and irreversible.

(2) Fundamental rights shall be guaranteed in the Sovak Republic to everyone
regardless of sex, race, colour, language, belief and religion, political affiliation or other
conviction, national or social origin, nationality or ethnic origin, property, descent or
any other status. No one shall be aggrieved, discriminated against or favoured on any of
these grounds.

3) Everyone has the right to decide freely which national group he or sheisa
member of. Any influence and all manners of pressure that may affect or lead to a denial
of a person’s original nationality shall be prohibited.

4) No injury may be inflicted on anyone, because of exercising his or her
fundamental rights and freedoms.

(i) Article 33 of the @nstitution, which provides:

“Membership in any national minority or ethnic group may not be used to the
detriment of any individual” ; and

(iv)  The Act on the Public Prosecution @#i, which provides that the Prosecutor has
a duty to oversee compliance by public administration bodies with laws and
regulations, and to review the legality of binding regulations issued by public
administration bodies

> Koptova v. Sovak Republic, Case No 13/1998, Opinion of 8 August 2000.
® Case No. 4/1991, Opinion of 16 March 1993.

" This section provides thatThe applicant may request a rewi of the lawfulness of dealing
with his motion by filing a repeated motion; this new motion shall be dealt with by a superior
prosecutor.”

8 Case No. 11/1998, Opinion of 9 August 2001.

® 3 EHRR 76 (1973).

19 The petitioners refer to tHeelgian Linguistics case, 1 EHRR 252, 283.
1 CERD/C/304/Add.110 of 1 May 2001.

12 seelacko, supra, and, with respect to the Human Rights CommR&ey. France,
Case No. 262/87, Decisioda@pted on 30 March 1989, aKadaber v. Iceland, Case No. 674/95,
Decision adopted on 11 May 1996.
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13 SeeKoptova, supra, at paras. 2.9 and 6.4.

4 |bid., at para. 6.6.

> |bid., at para. 6.5.

16 Application No. 47237 of 2 July 2002.

See the full text of the resolution set out in note 1, supra
See the full text of the resolution set out in note 3, supra

19 Chapman v. United Kingdom, judgement of 18 January 2001, ambter v. United Kingdom,
judgement of 18 January 2001.

2 Op. cit.
2 bid.
2 Op. cit.
2 Ibid.

#* The petitioners cite the Committee’s own Qading Observations, dated 1 June 2001, on the
State party (CERD/C/304/Add.11[Mote of the Committee: The Committee’s most recent
Concluding Observations on the State parydated 10 December 2004 (CERD/C/65/CQO/7)].
The petitioners also cite the Third Report on the State party of the European Commission agains
Racial Intolerance, dated 27 June 2003, a Repotie Situation of Roma and Sinti in the

OSCE area, dated April 2000, by the OrganisdiorSecurity and Cooperation in Europe, the
2004 Report on Human Rights in the OSCE regiothkyinternational Helsinki Federation, the
2001-2002 World Report of Humdights Watch, the Concluding Observations, dated

22 August 2003, of the Human Rights Committeehe State partyCCPR/CO/78/SVK), the
Concluding Observations, @& 19 December 2002, of the Committee on Economic, Social and
Cultural Rights (E/C.12/1/Add.81), the Opinion Slovakia, dated 23eptember 2000, adopted
by the Advisory Committee on the Framew@tnvention for the Protection of National
Minorities and the 2003 Country Reports (Skied on Human Rights Practices of the
Department of State, lted States of America.

% Op. cit.



