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l. REVI EW OF ANTI - TERRORI ST MEASURES

Anti-terrorist neasures

1. The State has the | egal obligation to conmbat by |awful neans all those
groups that threaten the lives and persons of its citizens. Therefore, in
view of the crimnal nature of acts of terrorism which were considered to
constitute “serious comon crinmes” by the Inter-Anerican Specialized
Conference on Terrorismof the Organi zation of American States held in Linmg,
Peru in April 1996, we are dealing with a matter that falls within the
jurisdiction of every sovereign State, each Governnent having a legitimte
right to pursue such anti-terrorist policies and strategies as it may deem
nost appropriate, while observing the rules for the protection of human
rights, including those I egal rights to which even terrorists may be entitl ed.
Agai nst this background, the Governnent of Peru enacted extensive
anti-terrorist legislation clearly defining the crines of treason and
terrorism

2. As part of that |egislation, Decree-Law No. 25475 was enacted |aying
down penalties for acts of terrorismand procedures for investigation

exam nation and sentencing and providing for conceal mrent of the identity
of judges, officials of the Ofice of the Public Prosecutor and the court
officers taking part in the trial (“facel ess judges or courts”).

3. The Governnent felt conpelled to resort to such penal legislation and to
t he suspension of rights allowed under states of exception in order to combat
terrorist crime. At the sane tinme, a legal and institutional structure was
devi sed that was capable of effectively fighting terrorism which had spread
over the entire national territory and was seriously jeopardizing the very
life of the nation.

4. The anti-terrorist legislation is intended to nake the |aw enforcenent
bodi es nore effective, providing themw th the tools necessary for stern
repressi ve action agai nst those comritting or abetting terrorist acts.

Ext ended powers were therefore given to the police, without prejudice to
the powers of nonitoring and oversight vested in the Ofice of the Public
Prosecutor. Accelerated sunmmary procedures were also laid down to ensure a
rapi d response when charges are brought for such crines, enabling the | ega
situation of those accused to be determined pronptly and fairly.

Facel ess judges

5. The institution of “facel ess judges” and the use of mlitary courts to
try crimes of treason are two essential features of crimnal proceedings on
this model. This is because terrorist groups used to identify judges,

intimdate themand in many cases attenpt to nurder them  Moreover
because the judicial nmachinery was unreliable - and therefore needed to be
overhaul ed - the perpetrators and abetters of these crines were not being
properly puni shed. Wrsening of terrorist violence therefore made it
necessary to turn to the mlitary courts to judge these crines.
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Pre-trial detention by police

6. The Constitution provides for pre-trial detention by police not
exceedi ng 15 days. This does not, however, nean that detainees are left

wi t hout | egal defence, as the role of the Ofice of the Public Prosecutor was
not elimnated by the anti-terrorist legislation. Not only do procurators
visit detention centres and arrange for the defence of detainees, but they

al so ensure that police investigations remain within the bounds set by the

| aw.

7. All detentions are reported to the Ofice of the Public Prosecutor and
the courts, whereupon the procurators carry out their functions of monitoring
and oversight. The Constitution prohibits torture and al so grants det ai nees
the right to request an i medi ate nedi cal exam nation. Therefore, despite
the powers accorded to the police to prolong pre-trial detention in cases of
terrorism espionage and drug-trafficking, the Peruvian | egal system enpowers
the O fice of the Public Prosecutor to guarantee the rights of detainees

and accused persons and accords the latter the right to demand nedica

exam nations in order to determ ne whether or not there has been
ill-treatnent.

8. In cases of treason, Decree-Law No. 25744 authorized the extension of
remand in police custody, but that decision lay not with the police thensel ves
but with the military courts. 1In any case, the present Constitution does not
al  ow such an extension (article 2°.24.“f").

Def ence Counse

9. Decree-Law No. 25475 restricted the intervention of defence counse
before the accused had nade a formal statenent, because there were

organi zations of |lawers linked to terrorist groups who woul d coach or
threaten detai nees, forcing themto adopt a particular attitude during the
trial. This restriction did not affect the role of the Ofice of the Public
Prosecutor in ensuring that the detainee received proper |egal defence.

10. The Constitution stipulates that all persons have the right to consult
personal |y and be advised by the defence | awer of their choice upon being
summoned or detained by any authority (article 139°.14). Concern for
provi di ng mexi mum guarantees of the right of defence is thus enmbodied in
that constitutional rule.

Enf orced di sappear ance

11. The crime of enforced di sappearance of persons has been incorporated

into our penal |aws by neans of Decree-Law No. 25592 of 2 July 1992, which

| ays down puni shnments for “officials or public servants who deprive persons
of their liberty by ordering and carrying out actions that result in their

officially confirmed di sappearance”

12. The very existence of this offence is proof of the determ nation of the
State to stanp out practices by nenbers of the security forces that violate
human rights. The investigation of such cases by provincial procurators
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and the publication of specific guidelines on the matter (Resolution

No. 342-92-MP/FN of 11 June 1992), as well as the setting-up, with

i nternati onal assistance, of a national register of detainees, are evidence of
the efforts being nade by the Government to eradicate such practices, which
are a major stunmbling block to national pacification

Basis for the review of anti-terrorist |egislation

13. The anti-terrorist |laws enacted by the Governnent were designed to dea
resolutely and firmy with a certain type of crinmnal activity that had spread
dangerously throughout the national territory. Subversive groups, considered
by everyone to be the main violators of human rights in Peru, had to be fought
by emergency | egislation. The |egal franmework created by neans of

Decree-Law 25475 of 5 May 1992 filled that need.

14. New | egal definitions were given for crinmes that constitute terrorism
a repentance act was passed and a procedural nmodel put in place that led to

a nunber of arrests, the dismantling of the organi zational structure of
terrorist groups and the passing of sentences consonant with the gravity of
the offences cormitted. Today, thanks to all these neasures, there is a much
appreci ated and generalized feeling of security and confidence anong the
citizenry.

15. The anti-terrorist legislation has had very positive repercussions, in
that terrorist violence has | essened. It thus becanme necessary to refornul ate
the legal framework to suit the present circunstances and to revise, gradually
but determ nedly, particular aspects of that legislation so as to help attain
the ultimte goal of national pacification. 1t was in that context that the
Easi ng of Measures Act was passed.

The new flexibility policy

16. In the light of the progress nade, the Government has been pursuing a
policy of introducing flexibility into anti-terrorist legislation so as to
arrive at nore precise definitions of offences considered as treason or
terrorism and to ensure that due process will be guaranteed under the new
procedures in both military and civilian courts.

Easi ng of Measures Act

17. On 25 Novenber 1993, Act No. 26248, known as the Easing of Measures
Act, was adopted, introducing significant changes to the anti-terrori st
| egislation. The followi ng may be nentioned:

(a) Procedural guarantees: Article 6 of Decree-Law No. 25659
stipulated that at no stage of the police investigation and the penal tria
woul d applications for procedural guarantees be allowed on the part of
det ai nees who were suspected or accused of crinmes of terrorismor treason
This rule, which was designed to prevent disruption of the investigation by
applications for procedural guarantees introduced for purposes other than
their proper |egal function, has been anmended by the Easing of Measures Act,
which restores the right to apply for guarantees and | ays down a specia
procedure for such cases;
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(b) Uncondi ti onal release: Decree-Law No. 25475 stated that during
the pre-trial proceedings the accused must not be rel eased under any
ci rcunstance, regardless of their |legal status. The Easing of Measures
Act amends this rule by enpowering the crimnal judge, ex officio or on
application by the accused, to order unconditional release pursuant to the
Code of Penal Procedure. The ruling nust be referred for consultation and
the rel ease may not take place until a final decision is reached;

(c) Sentencing in _absentia: Decree-Law No. 25728 enpowered j udici al
bodi es to sentence in absentia persons guilty of the crimes of terrorism and
treason. G ven the present situation in regard to the prosecution of such
of fenders and the progress nmade in dismantling terrorist organizations, the
exerci se of that power is no longer warranted. The rule has therefore been
repeal ed by the Easing of Measures Act;

(d) Def ence Counsel: Article 18 of Decree-Law No. 25475 stipul ated
that in proceedings for terrorism defence counsel shall not be allowed to
act sinultaneously for nore than one accused at national level. That |ega
provi sion was designed to counteract a strategy used by terrorists, whereby
they woul d set up support organi zati ons (dubbed “People's Aid” or “Denocratic
Lawers”) which recruited | awers whose activities were aimed at nmani pul ating
the accused, obstructing the investigation and acting as |iaison between the
accused and political |eaders. Thanks to an efficacious anti-subversion
policy, major victories have been scored agai nst such support organizations,
consi derably reducing the danger of disruption of the evidence-gathering
process and frustration of the purposes of the penal proceedi ngs posed by the
| awyers |linked to subversive groups. The Easing of Measures Act has repeal ed
t hat provision;

(e) Speci al appeal for reviewin the mlitary courts: In the
accel erated summary proceeding used to try crimes of treason in mlitary
courts, the Easing of Measures Act has extended the grounds for special appea
for review applicable to all those who are not |eaders, chiefs or some
equivalent in a terrorist organization. |If, on the evidence used to
substantiate the verdict of guilty or with additional evidence, it can be
establ i shed that account was not taken of elenments that could be decisive for
an acquittal, the special appeal will be declared admi ssible, so that a
materially fair decision can al ways be reached.

New neasures to increase flexibility

18. Wth the same basic aimof pronoting greater flexibility, Act No. 26447
was published on 20 April 1995, introducing sone inportant new anmendnments:

(a) Facel ess courts: Act No. 26447 provided that the so-called
facel ess courts would cease to operate and that the crinmes of terrorism
envi saged under Decree-Law No. 25475 would henceforth be tried by the
conpet ent magi strates pursuant to current procedural and organizational rules.
The magi strates woul d be duly appointed and identified under the rota system
Act No. 26537 of 12 October 1996 provided that this neasure woul d take effect
on 15 Cct ober 1996
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(b) Def ence counsel and O fice of the Public Prosecutor: For the
pur poses of their own defence, suspects are accorded the right to appoint and
be advi sed by the defence counsel of their choice fromthe start of the police
intervention. The defence counsel's participation, including the interview
with the suspect, may not be restricted even if it has been ordered that the
det ai nee shoul d be held i nconmuni cado. Defence counsel and the representative
of the Ofice of the Public Prosecutor nust be present when the suspect is
making a statenment to the police. |If the suspect has not named defence
counsel, the police, in agreenent with the Ofice of the Public Prosecutor
wi || accord him assigned counsel, who will be provided by the Mnistry of
Justi ce;

(c) Criminal liability of minors: Article 20 (2) of the Penal Code
was anmended by article 1 of Decree-Law No. 25564, which provided that mnors
of less than 18 years of age could not be crimnally |iable, except for those
who had committed or taken part in acts qualified as terrorism who must be
| ess than 15 years of age for the exenption to apply. Act No. 26447 restores
the original text of the Penal Code, stipulating exenption fromcrimnmna
liability for mnors of |less than 18 years of age in general

19. Li kewi se, Act No. 26590 was pronul gated on 12 April 1996, adding the
foll ow ng subparagraph (i) to article 13 of Decree-Law No. 25475: *A summons
may be issued for a newtrial, should the Supreme Court overturn an
acquittal .”

State of energency

20. Constitutional theory recognizes that in a denocratic systemthere my
ari se extraordi nary and unforeseen situations which conprom se or seriously

di srupt the functioning of legal and political institutions, the stability and
proper running of the State or Governnment and the life of society, conpelling
the Executive to assunme exceptional powers and take exceptional decisions to
cope with the crisis and restore nornality.

21. These situations nust therefore be managed on the principle that the
application of the relevant regulations is subject to the limts inposed by an
“exceptional legal situation”. |In Suprenme Decree No. 022-84-PCM the Peruvian

State defines states of enmergency, |ays down categories and/or degrees and
sets out the prerequisites and procedures for declaring states of emergency in
the types of situation explicitly nmentioned in the Constitution

22. Article 137 of the Constitution regulates states of exception. They are
decl ared by the President of the Republic, with the agreenent of the Counci

of Mnisters. The Suprene Decree approving the state of emergency nust state
its duration and the territory affected, and provide for reporting to Congress
or to the Standi ng Comm ssion. The states of exception recognized under the
Constitution are state of energency and state of siege.

23. A state of enmergency is decreed in the event of disturbance of
the peace or internal order, disaster or other grave circunmstance affecting
the life of the nation. |In such cases, the constitutional rights of freedom

and personal security, inviolability of the home, and freedom of assenbly and
noverment nmay be curtailed or suspended. The duration of a state of emergency



CAT/ C/ 20/ Add. 6
page 7

may not exceed 60 days. It can be extended only by a new decree. The arned
forces assune control of internal order if the President of the Republic so
deci des.

The process of national pacification under states of energency

24. States of energency have their constitutional basis in donestic |aw and
are conpatible with the rules of international |aw concerning the effective
protecti on and saf eguardi ng of human rights, as contained for exanple in the
Amer i can Convention on Human Rights and the Internati onal Covenant on Civi

and Political Rights. The pacification tasks carried out by the armed forces
in areas covered by the energency cane within this framework and were
performed in strict conpliance with the | egal provisions governing the system
of national defence.

25. The arned forces intervene in areas placed under a state of emergency
only when the legal instrunent declaring that state al so provides that they
shall assune responsibility for internal order as part of their activities in
t he various spheres of national defence and in conformity with the guidelines
and pl ans expressly approved by the President of the Republic. Their actions
are therefore determned by a policy that is ordered, planned, prepared,
directed and | ed by the Executive, through the system of national defence.

26. States of exception are governed by Act No. 24150 of 6 June 1985, as
anmended by Legislative Decree No. 749 of 8 Novenber 1991, which “lays down the
rul es that nust be observed under states of exception in which the arned
forces assunme control of internal order, in all or part of the territory,
pursuant to articles 231 and 275 of the Political Constitution of Peru”

(both articles ratified by articles 137 and 165 of the Political Constitution
of 1993).

Role of the arned forces

27. The aforementi oned Act No. 24150 stipulates that when the arned forces
take over responsibility for internal order at the decision of the Government,
this is done through a MIlitary Political Command charged with coordi nating
and agreeing on actions with the various public and private sectors in
fulfilment of pacification and devel opment plans. The command is al so
responsi bl e for conducting devel opnent activities in the areas under its
jurisdiction, to which end the conpetent authorities will furnish the

requi site fundi ng, goods, services and human resources for carrying out its

m ssion. As logic requires, the national police force is placed under the
orders of the Mlitary Political Comrmand.

28. By Directive No. 023-MD of 28 October 1991, the Mnistry of Defence, in
| ayi ng down the rules and procedures to be observed in order to facilitate the
conduct of operations in areas placed under a state of emergency, stipul ated
that human rights nust be respected, with particular reference to visits by
representatives of the Office of the Public Prosecutor, the Judiciary and the
International Conmttee of the Red Cross.

29. Further, article 72 (b) of Suprenme Decree No. 001-DE/ SGWD to regul ate
the inmpl ementation of the O ganization Act of the Mnistry of Defence
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prescribes that the Commanders in Chief of the branches of the arned forces
are responsible for internal order during states of exception when the
Presi dent of the Republic so decides.

30. Directive No. 001- EMFFAA/ DDHH of January 1995 sets out the rul es
governi ng human rights in areas where a state of emergency has been decl ared
and where operations are being carried out that concern all aspects of

nati onal security, specific responsibilities being assigned to the arned
forces. Note that Suprenme Decree No. 064-91-DE/ SG approved Directive

No. 023- MD/ SGWD, which in setting forth the norms and procedures to be
followed in order to facilitate the conduct of operations in areas declared to
be in a state of energency, specifies that human rights are to be enforced and
saf eguar ded.

Proceedi ngs for habeas corpus

31. The declaration of a state of exception does not suspend the possibility
of initiating proceedings for habeas corpus and actions of anparo and, where
rights are curtailed or suspended, the judge must exam ne the reasonabl eness
and proportionality of the curtailnment, in keeping with article 200 of the
Consti tution.

Functioning of the Ofice of the Public Prosecutor

32. Article 8 of Legislative Decree No. 052, the Organi zation Act of the
O fice of the Public Prosecutor, also stipulates that the declaration of a
state of emergency or siege shall not interrupt the activities of the Ofice
of the Public Prosecutor nor interfere with the right of citizens to have
recourse to or visit that office personally.

33. Legi sl ati ve Decree No. 665 of 2 Septenmber 1991 authorizes procurators in
areas where a state of energency has been declared to enter mlitary
installations or any other detention centres in order to check on the
situation of detainees or persons reported missing, and further stipul ates
that the Mnistries of Defence and the Interior should take the necessary
steps to provide procurators with facilities and guarantees for the discharge
of their functions.

34. Simlarly, Mnisterial Resolution 1072-91-1N DM provides that in areas
where a state of emergency has been declared the duty officers at police
stations and posts (now known as police offices) will be responsible for
directly receiving and attending to procurators in the performance of their
duties.

Social and econom c actions during states of energency

35. In the social and econom c sphere, Suprene Decree No. 003-86-PCM set up
t he Speci al Conm ssion on the Devel opnent Plan for the Energency Area with the
task of coordinating plans for the overall devel opnment of the emergency area
at the highest level. The Commi ssion conprises:
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1. The head of the National Planning Institute (INP), who chairs it.
2. One Vice-Mnister for each branch of the public sector
3. The chief of the mlitary political command for the energency
ar ea.
4. The head of the National Institute for Devel opment (| NADE)
5. The chiefs of the military political conmands for the
sub-di vi si ons of the energency area.
6. The heads of corporations within the emergency area.
36. An Energency Areas Devel opment Progranme has al so been drawn up and

pl aced under the responsibility of the INP, which will plan, execute and carry
out whatever is decided by the Special Comn ssion.

. TRIAL OF CIVILIANS I N M LI TARY COURTS

37. Article 139 of the Political Constitution of Peru of 1993 states: “The
followi ng are principles and rights of the judicial function: (1) the unity
and excl usiveness of the judicial function. There does not exist nor can
there be established any independent judicial authority with the exception of
the mlitary and arbitration machinery. No judicial process is possible

t hrough assi gnnent or delegation.” The constitutional basis of the mlitary
jurisdiction lies in that regulatory franework and it is assigned very specia
functions, in regard to civilians, though these may only be carried out in
those cases permitted by the law and in no situation other than those already
mentioned. It is only in a context of restricted authority that exclusive
“jurisdiction” will be legitimte.

Conpetence of the military courts

38. Article 173 of the Political Constitution states: “lIn cases of abuse of
of fice, menbers of the arned forces and the national police force shall be
tried in the conpetent court and are subject to the Code of MIlitary Justice.
The provisions of that Code do not apply to civilians, except in cases of
treason against the fatherland or terrorismas defined in the law. The
judicial review procedure nentioned in article 141 is applicable only when
sentence of death is pronounced. Those infringing the rules of conpul sory
mlitary service shall be subject to the Code of MIlitary Justice.”

39. Hence, in all situations involving abuse of office by nenbers of the
armed forces or the police, offenders are to be tried in mlitary courts under
the Code of Mlitary Justice. 1In alnost all cases of offences not connected

with their duties, nenbers of the arnmed forces may be tried before the
conpetent judiciary body and under the terns of the rel evant penal |aw.

40. Civilians are tried in mlitary courts under the rel evant code only when
accused of treason in wartinme, terrorismor refusal to perform conpul sory
mlitary service.
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41. It may therefore be affirmed that under no circunstances do the ordinary
courts have narrower or nore restricted jurisdiction conpared with the
mlitary courts. The conpetence of the latter is expressly limted to certain
types of case, not only when it comes to trying civilians (treason, terrorism
and refusal to performmlitary service), but also in judging nenbers of the
armed and police forces thenselves, their jurisdiction being restricted to
cases of abuse of office.

Trial of civilians for crines of treason

42. It should be pointed out in this connection that at present, mlitary
courts are conpetent to try those indicted on treason charges in cases of
terrorism This is regul ated by Decree-Law 25659 which classifies as treason
certain nmethods enployed in the comm ssion of terrorist acts (specifically,
conduct constituting “aggravated terrorisni). The procedure applicable in
such cases is the sunmary procedure laid down in the Code of MIlitary Justice
for trials in the theatre of action (article 1, Decree-Law 25708). The rules
set out in article 13 of Decree-Law 25475 on pre-trial and trial proceedings,
may be used to supplenent this procedure in the hearing of cases. In that
event, the procedure will be shortened by up to two thirds (article 5,
Decree-Law 25659). Mention should be nade of article 721 of the Code of
Mlitary Justice, which provides that in cases of flagrante delicto, a Specia
Court Martial convenes to receive sunmary evi dence and pass inmediate

j udgenent .

43. Wth the classification of aggravated terrorismas treason and hence
subject to the Code of Mlitary Justice, it should be made clear that it is
the general rules in force for this type of offence which are appli ed,
including article 78, which was specifically designed to delimt their
applicability. It states that the crine of treason shall be deenmed to have
been commtted by any Peruvian by birth or naturalization, or anyone who in
what soever way is under the protection of the |aws of Peru who commts any of
the acts enunerated in the 27 subparagraphs of that article.

44, Furthernore, the reasons why it becane necessary for mlitary courts to
try terrorists reside, according to many authors, in the inability of the
ordinary courts, faced with the cowardly nmethods of intimdation used by
terrorists, to do an effective job of dispensing justice and punishing those
responsi ble for terrorist acts in the country. Hence the need to refer cases
of aggravated terrorismto mlitary courts, whose specific characteristics
enable themto deploy effective internal security measures and thus ensure
that terrorist offenders are brought properly to justice.

Requl ation of mlitary jurisdiction

45. For the reasons already given, and bearing in nmnd the power vested in
mlitary courts by the Constitution to try civilians in those cases expressly
mentioned in article 173, any regulation in that regard, based on the
recommendati on nade by the Committee, nust be subject to the procedures
prescribed for constitutional reformand be consistent with the policy of

nati onal pacification.
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[11. THE NATI ONAL COUNCI L OF THE JUDI Cl ARY - THE OVBUDSMAN
The National Council of the Judiciary
46. The National Council of the Judiciary is an autononmous body created

under the Constitution and responsible for selecting and appointing judges and
procurators, except when those officers are elected by the people.

Article 150 of the Constitution prescribes that this Council nust be

i ndependent and shall be governed by its Organization Act, promul gated by Act
No. 26397 of 6 December 1994. |Its functions are:

(a) To appoint, on the basis of a public conpetitive exam nation and
personal eval uation, judges and public prosecutors at all |evels;

(b) To confirmthe appoi ntnent of judges and public prosecutors at al
| evel s every seven years. Those not confirmed may not re-enter the judiciary
nor the Ofice of the Public Prosecutor. The ratification process is
i ndependent of disciplinary neasures;

(c) To i npose the penalty of dism ssal upon nenbers of the Suprene
Court and Senior Governnent Procurators, and, at the request of the Suprene
Court or the Board of Senior Governnment Procurators, on judges and procurators
at all instances. The final, reasoned decision is issued after an interview
with the party concerned and nmay not be contest ed.

47. It should be nentioned that in the context of the reformof the
judiciary, the Judicial Coordination Council has been set up in an attenpt to
noder ni ze the judiciary and adapt that State authority to the needs of the
nation by creating a reliable and efficient structure and a corps of judicia
of ficers thereby strengthening the rule of law in our country.

Judi cial Coordination Counci

48. Act No. 26623 of 18 June 1996 created this Council, conposed of the
Presi dent of the Suprenme Court of Justice of the Republic, who chairs it, the
President of the Constitutional Court, the Mnister of Justice, the President
of the National Council of the Judiciary, the Attorney-General of the Nation
the President of the Board of Directors of the Acadeny of the Judiciary, the
Doyen of the Linma Bar Association; the President of the Board of Doyens of the
Associ ations of Notaries of Peru; a representative of the Faculties of Law of
the National Universities; and a representative of the Faculties of Law of the
Private Universities. The Council's functions are the foll ow ng:

(a) To coordinate the general policy of the organs of the judiciary
and to determine an inter-institutional policy to conplenent it;

(b) To coordinate the plans and programmes of work of each of the
bodi es represented on the Council;

(c) To execute joint programes for the preparation, education
training, selection, evaluation and continuing supervision of magistrates and
officials of the constituent bodies;
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(d) To set up channels for information-sharing by nmeans of networking,
on matters and topics of comon interest, interchanging studies and research
projects and pronoting the i mage of the justice system

(e) To approve the setting up of standing or tenporary conmttees
jointly with other institutions concerned with the adm nistration of justice,
so as to unify institutional operating guidelines and settle any conflicts
that may arise; and,

(f) Any ot her functions established by the Council inits
organi zati onal and operating regul ations.

The Onbudsnan

49. Articles 161 and 162 of the 1993 Constitution approved the creation of
the O fice of the Orbudsman, stipulating that its structure should be

determ ned by an organi zation act. Pursuant to that constitutional mandate,
the Denocratic Constituent Congress passed Act No. 26520 (Orbudsnman

Organi zation Act), published in the Oficial Journal of 8 August 1995, setting
out as general principles that the incumbent of the post was to be the officer
call ed the Orbudsman, whose duty it would be to safeguard the constitutiona
and fundanmental rights of the individual and the comunity, and to oversee the
di scharge of the duties of the State admi nistration and the provision of
public services to the comunity.

50. The Orbudsman is elected by a two-thirds vote in Congress to a term of
office of five years. To be elected Orbudsman, a person nust be at

| east 35 years of age, be a |l awyer, and have a reputation for integrity and

i ndependence. The Orbudsman di scharges his functions in a fully autononous
manner. He has no bi nding mandate, receives no instructions from any
authority, and is subject only to the Constitution and the Organi zation Act
governing his Ofice. He bears neither civil nor crimnal liability for the
recommendati ons and in general the opinions he may issue in the discharge of
his functions. He enjoys inmmunity and may not be detained or brought to tria
wi t hout the authorization of Congress, except in case of flagrante delicto.
The procedure for the appointnment of the Orbudsman by Congress is laid down in
Act No. 26535, published on 4 Cctober 1995 in the O ficial Journal and
superceding article 3 of Act No. 26520

51. Article 9 of Act No. 26520 sets forth the foll owi ng as sonme of the
Onbudsman's main functions: to file proceedi ngs for habeas corpus, “anparo”,
habeas data, popul ar proceedi ngs and proceedi ngs for failure to inplenent
decisions, all these in defence of the constitutional and fundamental rights
of the individual and of the conmunity. The Orbudsman nmay al so intervene in
habeas corpus proceedings to assist in the defence of the injured party.
Further, he organi zes and admi nisters the National Register of Remand and
Sent enced Det ai nees.

52. Article 16 of Act No. 26520 prescribes that the authorities, officials
and servants of public bodies nust provide any information requested by the
Onbudsman and cooperate in any inspections that he may decide to nake of
governnment departments, national police establishnments and penitentiaries, and
State organs subject to his exanmi nation. To that end he nay appear in person
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even without prior notice, to obtain any requisite data or information, carry
out personal interviews or exanmine files, reports, docunents, background
i nformati on and any other elenments that he may deem usef ul

53. Li kewi se, article 17 of the Act cited provides that article 16 shall be
i mpl emented, without prejudice to the legal restrictions in regard to judicia
secrecy and the invocation of the supremacy of the interests of the State, in
cases that are duly justified by the conpetent bodies, solely on questions
pertaining to security, national defence or international relations.

Article 17 further provides that the decision not to transmt or display
docunents for the reasons given in the precedi ng paragraph should be approved
in agreenent with the Mnisters of Defence, the Interior or Foreign Affairs,
dependi ng on the case, by the head of the sector concerned, which will issue
the requisite certification for transm ssion to the Onbudsman

54. Finally, if the sane case of human rights violation is being

i nvestigated by anot her governnment authority, official or institution, the
Orbudsman shall have access to all relevant information. He may |ikew se
transmt to the conpetent authorities the results of his own investigation

55. During states of exception, the Orbudsman, in the performance of his
constitutional functions, may draw the attention of the conpetent

adm nistrative, judicial or mlitary authorities to measures which, in his
judgenent, are patently contrary to the Constitution or affect the principa
constitutional and fundamental rights of the individual and the community and
whi ch shoul d therefore be repeal ed or anended i medi ately.

56. Act No. 26295 makes hi mresponsi bl e for organizing and admi nistering the
Nati onal Register of Remand and Sentenced Detai nees and provides that he shal
chair its Coordinating Commttee. He also has the right to initiate

| egi sl ati on and may propose neasures that would help inprove the perfornmance
of his functions. This systemof nonitoring, which was previously a function
of the Ofice of the Public Prosecutor-Attorney-General, undoubtedly
represents a major step forward in the protection of human rights and shows
the Peruvian Governnent's conmtnment to ensuring respect for them

Appoi nt ment of the Onbudsnan

57. By Legislative Resolution No. 26584 of 1 April 1996, the Congress
appoi nted the Orbudsman - a further clear illustration of the process of
denocratizing the country's institutions. The choice fell upon

Dr. Jorge Vicente Santistevan y de Noriega, who has decided to give priority
to womren, children and internally displaced persons and has proposed to that
end the creation of branch offices of the Orbudsman's of fi ce where needed

t hroughout the country. Once set up, the Onbudsman's office will begin
operating in Septenber 1997. It already has a budget and adequate operating
i nfrastructure

V. ACTI VI TIES OF THE PROCURATORS
58. Article 2.24 (f) of the Constitution provides that all persons have the

right to personal freedom and security. Therefore, no one may be detai ned
except by a witten and reasoned order issued by the courts, or by the police
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authorities in the event of flagrante delicto. The detainee nust be placed at
t he di sposal of the conpetent court within 24 hours or on the expiry of the
prescribed peri od.

59. The constitutional provision cited further states that these time limts
do not apply in cases of terrorism espionage and illicit drug trafficking.

In such cases, the police authorities may take suspects into pre-trial custody
for a period not exceeding 15 cal endar days. They must report to the Ofice
of the Public Prosecutor and to the courts, which may take over jurisdiction
before the end of the period.

60. Pre-trial police custody for a period not exceeding 15 days is therefore
envi saged in the Constitution. This does not, however, mnean that detainees

| ack proper defence, for the part played by the Ofice of the Public
Prosecutor was not elimnated under the anti-terrorist |egislation.

The procurator not only visits detention centres and arranges for the defence
of detainees, but is also responsible for ensuring that police investigations
remain within the bounds set by the law. All detentions are reported to the
O fice of the Public Prosecutor and to the courts and it is fromthat nonent
that the procurators begin their work of nonitoring and oversight.

61. For cases of treason, Decree-Law 25744 (Rul es governing police

i nvestigations, pre-trial and trial proceedings, and execution of sentence

for crinmes of treason as defined in Decree-Law 25659), which was published in
Sept ember 1992, provided for an extension of pre-trial police custody, though
the decision lay not with the police authorities thenmselves but with the
judicial authority on duty in the special mlitary court. |In any event, and
wi t hout prejudice to the constitutional guarantees set out above, it nust be
considered that the present Constitution, promulgated in 1993, does not permt
such an extension (article 2.24 (f)).

62. Under article 12 (c) of Decree-Law 25475, the police may detain persons
suspected of involvenment in crimes of terrorismfor a period not exceeding

15 cal endar days, and nust submit a witten report within 24 hours to the

O fice of the Public Prosecutor and to the conpetent penal court.

Special register of disappeared persons

63. Decree-Law No. 25592 of 26 June 1992 prescribed prison sentences for
officials or public servants who deprive persons of their liberty by ordering
and carrying out actions that result in their di sappearance, once this has
been duly substantiated. It also provided that in addition to keeping a

regi ster of persons reported m ssing, containing the informati on necessary for
their identification, police stations should i nmediately informthe Provincia
Procurator of reports of persons mssing within his district.

64. The Decree further provides that provincial procurators shal

i nvestigate conpl aints about m ssing persons and report on the situation to
the senior procurator, of the circuit jurisdiction concerned. The latter wll
in turn report to the Attorney-Ceneral's O fice, which will act in accordance
with its powers and functions. The Attorney-Ceneral's Ofice will submt a
nmonthly report to the National Human Rights Council of the Mnistry of Justice
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on conpl ai nts concerni ng persons m ssing throughout the country. A draft |aw
is currently being studied under which that report would also be submitted to
t he Congressional Conmittee on Human Ri ghts and Pacification

Reqgi ster of reports on di sappeared persons

65. In keeping with the foregoing and based on its powers and functions, the
Attorney-Ceneral's Ofice issued on 10 July 1992 resolution No. 342-92-MP-FN
providing that all provincial procurators for penal matters and provincia
attorneys with m xed duties shall, during their respective duty periods, keep
a register of reports of m ssing persons.

66. Decree Law No. 25592 stipulates that the above-nmentioned officials nust
give priority to conplaints known to them concerning di sappeared persons.
They shall be responsible for the inmediate investigation of such conplaints
and shall informthe nost senior governnment procurator of the results of that
i nvestigation within 48 hours of receipt or referral of the conplaint. They
shall also visit jails and simlar establishments in order to investigate
conpl aints of di sappeared persons whi ch have been | odged with their offices.

67. Last, article 5 of Resolution No. 342-92-MP-FN calls for the Special

O fices of the Orbudsman and Procurator for Human Rights to establish a

Regi ster of Conplaints relating to Di sappeared Persons, containing a synopsis
of information provided by senior government procurators. The Ofice shal

al so prepare appropriate forns for the recording and collation of that
information so that it can be transmitted to the National Council for Human
Ri ghts of the Mnistry of Justice.

Special Ofices of the Onrbudsnman and Procurator for Human Ri ghts

68. Suprene Decree No. 009-93-JUS of 3 April 1993 approved the basic
structure of the Ofice of the Public Prosecutor and the Special O fices of
t he Orbudsman and Procurator for Human Rights, considered one of its line
agencies, which operate in the various judicial districts of the Republic.

69. Accordingly, by Circular No. 005-94-MP-FN, the Attorney-General's Ofice
speci fied the functions and responsibilities of the Special Ofices of the
Onbudsman and Procurator for Human Ri ghts, pending the Orbudsman's assunption
of his own functions, in accordance with the Constitution. This circular
states that under article 159, paragraph 1, of the Constitution, the Ofice of
the Public Prosecutor, as the representative of society before the law, is
responsi ble for initiating judicial proceedings, either on its own behalf or
at the request of a third party, in order to uphold the |law and the public
interests protected thereby and to ensure the independence of the judiciary
and the proper admnistration of justice.

70. To date, the Special Ofices of the Orbudsman and Procurator for Human
Ri ghts of the various judicial districts of the Republic have been given the
follow ng responsibilities in the field of human rights:

(a) Investigating reports of human rights violations, enforced
di sappearance, extrajudicial execution, ill-treatnent, wounding or torture,
of fences committed by nenbers of the Peruvian police or arnmed forces,
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arbitrary detention, ill-treatnent during detention, delays in judicia
proceedings, irregularities during the trial of cases involving terrorism and
ill-treatnment of prison inmates, in order to ensure full respect for human
rights; and, if necessary, bringing violations of those rights to the
attention of the conmpetent provincial procurators' offices;

(b) Ensuring respect for the human rights of, inter alia, the mentally
ill, the disabled, alcoholics and drug addicts;

(c) Mai nt ai ni ng the Register of Conplaints relating to Di sappeared
Persons called for under Resolution No. 342-MP-FN of 10 July 1992.

71. However, the 1993 Political Constitution created the institution of the
Onbudsman''s Office, with the responsibilities stipulated therein, as an

aut ononous body i ndependent of the Ofice of the Public Prosecutor. As a
result, the latter is no | onger conpetent to act as the people's Orbudsnman
vis-a-vis the Governnent or to handle citizens' conplaints and reports
concerning civil servants and governnent officials in general

72. The Special Ofices of the Orbudsman and Procurator for Human Ri ghts
were converted into ordinary offices by Suprenme Decree No. 036-94-JUS

of 17 June 1994, which altered the basic structure of the O fice of the Public
Prosecutor; however, on 16 Novenber 1994, the CGovernnent pronul gated Act

No. 26387, which ordered themto be re-established pending the installation
and entry into operation of the Orbudsnan's O fice.

73. On 17 Novenber 1994, the Attorney-General's Ofice, in exercise of its
mandat e, issued Resol ution No. 709-94-MP-FN, which re-established the Specia
O fices of the Orbudsman and Procurator for Human Rights in the judicia

di stricts of Ancash, Apurimac, Arequipa, Ayacucho, Huancavelica, Huanuco,
Junin, La Libertad, Lima, Callao, Piura and San Martin

V. DECLARATI ON PROVI DED FOR UNDER ARTI CLES 21 AND 22 OF THE CONVENTI ON

74. Peru is a party to the Convention against Torture and O her Cruel

I nhuman or Degradi ng Treatnment or Puni shnent, an international instrunent

whi ch was adopted by Legislative Decision No. 24815 of 12 May 1988; it was
ratified on 14 June 1988 and the instruments of ratification were deposited

on 7 July 1988. The possibility of making the declaration under articles 21
and 22 of the Convention is currently under consideration by the conpetent

bodi es, in accordance with donestic procedures, so that the Peruvian State can
take a decision on the matter.

VI . TORTURE AS AN | NDEPENDENT OFFENCE
75. Bills proposing nention in the Penal Code of offences defined as “human
rights violations”, including torture, have been prepared and are currently

under goi ng the normal procedures for consideration by Congress.
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VI1. EDUCATI ON OF LAW ENFORCEMENT PERSONNEL, ClVIL AND M LI TARY, AND
PROGRAMMES FOR THE FULL REHABI LI TATI ON OF VI CTI MsS
76. Nati onal pacification nust be achieved in a context of respect for human

rights. To that end, |egislation has been pronulgated in order to guarantee
the full exercise of those rights during action taken as part of the fight
against terrorism This legislation includes Act No. 25211 of 16 May 1990,
which calls for the inplenmentation of a national plan for the dissemn nation
of, and instruction concerning, the Peruvian Constitution and covenants and
conventions for the protection and pronmotion of human rights. The plan is now
being put into effect in all civilian and nmilitary schools, governnent offices
and St at e- owned busi nesses.

77. There have undeni ably been cases of human rights violations, but it
shoul d be enphasi zed that this practice is not condoned in Peru. For that
reason, the mlitary provides soldiers with instruction and awareness
training, and the arned forces and the police have issued nunerous directives
and regulations ained at, firstly, teaching soldiers and police officers to
respect human rights, secondly, preventing behaviour towards civilians which
constitutes violation of their fundanental rights and, thirdly, severely

puni shing those responsi ble for human rights violations.

78. Thus, under Act No. 25211 of 16 May 1990 (Di ssenination of, and

i nstruction concerning, the Peruvian Constitution and covenants and
conventions for the protection and pronmotion of human rights in al

civilian and mlitary schools, governnment offices and State-owned conpani es)
and a Presidential Directive approved by the Council of Mnisters

on 9 Septenber 1991 (Presidential policy guidelines on human rights within the
framework of national pacification), the follow ng directives and regul ations
have been i ssued:

(a) Directive No. 023-MD SGVWD of October 1991: contains rules and
procedures to be followed during mlitary operations so as to ensure respect
for and protection of human rights; it nentions a nunber of aspects such as:

(i) Cooperation with representatives of the Office of the Public
Prosecutor in the exercise of their functions;

(ii) Intervention of the inspectorates in cases of human rights
violations in order to inplenment a systemfor receiving,
processing and followi ng up reports of such violations;

(b) Directive No. 05-M NDEF of April 1992: instructs the armed forces
to devel op programmes of human rights education for staff nmenbers at al
| evel s;

(c) Directive No. 025- CCFFAA-D3-1E of 23 Novenber 1993: issues
i nstructions for standardi zing human rights instruction to the Peruvian arnmed
forces and police at all levels at which counterterrori smoperations are
carried out, nanely rank and file and junior staff (technicians and
non- commi ssi oned officers), lieutenants and captains (conpany |evel), and
maj ors (battalion level), to ensure that all staff receive instruction. It
establ i shes programres on the follow ng human rights-related natters: basic
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aspects, international |aw, donestic law, anti-terrorist |law, ethics and human
rights violations, protection bodies, international humanitarian |law and its
relationship to human rights. The follow ng instructional |evels were borne
in mnd in establishing curricul a:

(i) training schools for officers and junior staff
(60 cl ass hours);

(ii) armed forces and police training schools (lieutenants)
(35 class hours);

(iii) classes for rank and file nenbers of the arnmed forces and
police (24 class hours);

(d) Arnmed Forces Joint Command Directive No. 01-COFl-DOP/ PLN of
April 1994: includes provisions concerning pacification planning by the
mlitary. Annex 8 thereof (Human rights) contains provisions to ensure that
human rights are respected and protected during operations to combat terrorism
and drug trafficking. This docunent regul ates a series of activities such as:

(i) Procedures to be followed in cases involving conplaints
| odged agai nst nenbers of the security forces for hunman
rights violations allegedly comrtted as a consequence of
t he operati ons;

(ii) Procedures to be borne in mnd in | odging conplaints of
human rights violations against terrorists;

(e) Directive No. 001- EMFFAA/ DDHH of January 1995: sets standards and
i ncl udes provisions concerning human rights in the areas where a state of
enmergency has been decl ared and where operations pertaining to any aspect of
nati onal security are conducted, giving specific responsibilities to the arned
forces.

79. The M nistry of Defence has organi zed a systemfor the inplenmentation of
t hese regul ati ons, which has the follow ng structure:

(a) A directing agency consisting of the Ofice of the Under-Secretary
for Pacification and Human Rights of the Mnistry of Defence;

(b) A pronotional agency consisting of the Division of Human Ri ghts of
the Arnmed Forces Joint Comrand,

(c) Executi ng agenci es consisting of the national security zones, the
Port Authority and the counterterrorismforces, which thenmselves have units in
the national security subregions (large unit) and national security areas
(battalion);

(d) At each level, assistance is provided by a Mlitary Legal Service
of ficial.



CAT/ C/ 20/ Add. 6

page 19
Sel f -def ence conmittees
80. Since public support is one of the npst inportant aspects of the
pacification strategy, self-defence conm ttees have been created in order to
achieve that goal. |In some cases, attacks on themby terrorist groups have
resulted in human rights violations by these comittees.
81. To cope with this situation, the Arned Forces Joint Conmand has i ssued

Directive No. 011- CCVFFAA-D3/1E-1993, which stipulates that the menmbers of
these committees nust be given instruction in human rights and internationa
humanitarian | aw, a training programme being prepared to that end.

Publication of books, panphlets and other docunents

82. In order to facilitate this instruction, a series of publications in the
area of human rights (such as nanuals, panphlets and posters) have been
produced. These include a teacher's manual, which contains human rights
course syl |l abuses, and a special publication ained at inform ng all personne
of the nost inportant aspects of respect for human rights and entitled “The
Ten Conmmandnents of the Forces of Law and Order”. In 1993, this publication
was distributed to all nenbers of the arned forces and the police. In 1994,
an armed forces manual entitled “Human Rights: Principles, Rules and
Procedures”, which describes the programmes devel oped on the basis of the
above-nentioned directives, was printed and distributed.

Compensation and rehabilitation of victins

83. It must be borne in mnd that sonme danmage, such as |oss of human life,
deprivation of |iberty, mainmng, nental illness or, generally speaking,

di m ni shed health, is irreparable; nevertheless, it is essential for a State
under the rule of |aw such as Peru to find appropriate ways of providing some
degree of conpensation for damage caused by human rights violations, judicia
error or abuse of authority.

84. We attach the greatest inportance to incorporating provisions for
conpensation, reparation and the elimnation of human rights violations into
nati onal legislation as a neans of alleviating the suffering of the victins
and, ideally, of elimnating the consequences of these acts and restoring the
conditions which prevailed prior to the of fence.

85. Article 139, paragraph 7, of the Constitution guarantees conpensation
in aformto be determined by law, for judicial error during crimna
proceedi ngs and for arbitrary detention, w thout prejudice to any persona
liability incurred. Act No. 24973 of 28 Decenber 1988, which remains in
force, deals with conpensation for judicial error and arbitrary detention
Conpensation is paid by the State through the National Judicial Error and
Arbitrary Detention Conpensation Fund after an accelerated summary civil court
heari ng.

86. The Civil Code deals in broad terns with the issue of non-contractua
liability or wongful act, stipulating that anyone who has been harned by the
illegal conduct of a public official or civil servant nmay claimappropriate
conpensation fromthe offender or the State (Civil Code, arts. 1969 and 1981).
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Under civil law, articles 1969 et seq. of the Civil Code establish that anyone
who causes harmto another through wilful msconduct or cul pabl e negligence
must pay conpensation to the victim The Cvil Code states that anyone who
has anot her person under his authority is responsible for harm caused by that
person while on duty or during the exercise of his functions. 1In this case,
both the direct and indirect offenders would be held jointly Iiable.

87. The Civil Code al so establishes the existence of non-naterial damage,
speci fying that the victimnust be conpensated proportionately to the degree
of danage and to the harm done to the victimor his famly. Conpensation nust
take into account the consequences of the action or om ssion which caused the
personal injury or non-naterial damage, and there nust be a causa

rel ati onshi p between the act and the damage.

88. Mor eover, the Penal Code in force also covers civil conpensation for
harm or damege incurred. This is determined at the tinme of conviction or
sentencing and includes both restitution of property or an equival ent nonetary
paynment and conpensation for damages. This procedure is also covered by the
Civil Code provisions on conpensation

89. Legi sl ative Decree No. 768 of 4 March 1992 establishes that conpensation
for arbitrary detention may be awarded by the civil court judge of the place
where detention occurred or of the victims place of residence, at the
victims discretion. It also stipulates that the procedure to be followed in
such cases is the shortened hearing, which, as its name indicates, is a type
of proceedi ng whereby rapid settlenment of a claimis sought. |Its various
stages therefore include both the possibility of appearing at a hearing where
evidence is presented to denonstrate the reality of the damage all eged and
that of appearing at an earlier stage of the procedure, at which time the
parties to the conflict nmediate their differences and seek an equitable

sol ution.

90. Thi s process has been adopted in order to ensure that the right to
conpensation can be exercised by all, in an attenpt to avoid conplicated
proceedi ngs and bearing in nmnd the possible vulnerability of the victins. It

is al so recogni zed that conpensati on must be proportionate to such damage
resulting fromhuman rights violations as can be cal cul ated nonetarily, taking
into account the nmaterial or non-material danage sustained by the victim



