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Annex

VI EW6 OF THE COWM TTEE AGAI NST TORTURE UNDER ARTI CLE 22,
PARAGRAPH 7, OF THE CONVENTI ON AGAI NST TORTURE AND
OTHER CRUEL, | NHUMAN OR DEGRADI NG TREATMENT OR

PUNI SHVENT - TWENTI ETH SESSI ON

concer ni ng

Communi cation No. 61/1996

Submi tted by: X, Y and Z (names withhel d)
[represented by counsel]

Al l eged victim The aut hors

State party: Sweden

Dat e of communi cation 27 June 1996

The Committee agai nst Torture, established under article 17 of the
Convention agai nst Torture and O her Cruel, Inhuman or Degradi ng Treatnent or
Puni shment ,

Meeting on 6 May 1998,

Havi ng concluded its consideration of comuni cati on No. 61/1996,
submitted to the Committee agai nst Torture under article 22 of the Convention
agai nst Torture and O her Cruel, Inhuman or Degradi ng Treatnent or Punishment,

Having taken into account all information made available to it by the
aut hors of the conmunication, their counsel and the State party,

Adopts its Views under article 22, paragraph 7, of the Convention

1. The authors of the comrunication are X, Y and Z. They are nationals of
the Denpcratic Republic of the Congo (ex-Zaire) and allege a violation by
Sweden of article 3 of the Convention against Torture. They are represented
by counsel

The facts as submtted

2.1 Counsel submits that X and his sister Z were politically active in a
political opposition party in Zaire, w thout giving further specifications.

He clains that this led to their arrest, inprisonment and torture, wthout
giving nore details. It is said that, as a result of her torture, Zis nowin
poor health. X and Z reportedly fled from prison and escaped to Sweden.

2.2 Y, who is married to X, clains to have faced torture in Zaire as she
searched for her husband in different prisons. She too escaped from Zaire to
Sweden.
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2.3 From the English translations, provided by the State party, of the

deci sions of the Inmm gration Board and the Appeals Board in the authors

cases, it appears that X and Z attenpted to enter Sweden from Germany on

14 Decenber 1991 in the company of their brother and his wife, both of whom
are living in Sweden. X stated that he had travelled to Sweden on his
brother's passport, and his sister on the passport of her sister-in-law. They
had been inprisoned in Zaire from Novenber 1990 to Decenber 1991, when they
were hel ped to escape. As reason for his inprisonnent X stated that he had
been i nvolved in organizing a strike in Novenmber 1990. Z said that she had
hel ped her brother to hand out leaflets. The Inmgration Board passed a
refusal -of-entry order with i mmedi ate effect, and the authors returned to
Germany the sane day. The authors then requested asylumin Germany but did
not stay to await the outcone of their application. They returned to Sweden
on 6 June 1992 and on 13 August 1992 applied for asylumin Sweden. As reason
for leaving Germany, X stated that he was afraid and wanted to be with his
brother. Z stated that she wanted to be with her brother who was living in
Sweden, and al so that asylum seekers were not allowed to stay long in Germany.

2.4 As grounds for asylum the authors explained that their father was
executed in 1978 after having been accused of involvenent in a coup agai nst
President Mbutu. X was section |eader of the MPR s youth section during
1985-86. From 1986 to 1989 he was a nenber of the political police, then left
the MPR and becane adviser to the deputy | eader in eastern Kinshasa of the
PRP. He was active in the PRP from January to Novenber 1990, conducting
propaganda and distributing leaflets together with his sister, who had becone
a nmenber of the PRP in May 1990. On 5 Novenber 1990, his sister was arrested
at the market place for distributing |leaflets. She was subjected to torture.
X was subsequently arrested, inprisoned and subjected to torture. On

11 Decenber 1991, X and his sister were helped by a man they call Col onel, who
gave them new cl othes and drove themto the airport. At the airport, they
were met by their elder sister, who gave them Nigerian passports and aeropl ane
tickets. They flewto Frankfurt via Brussels and were net by the brother who
lives in Sweden. At the hearing of her refugee claim Z presented two
statenents fromthe Centre for Torture Survivors, concluding that she is
suffering from depression and post traumatic stress disorder.

2.5 Y entered Sweden on 24 March 1995 and applied for asylum She could not
gi ve any details about her husband's political activities. She stated that
when she returned froma visit to north-eastern Zaire, her husband had

di sappeared and friends told her that he had been arrested. Wen | ooking for
her husband at the defence staff prison in 1992, she was detained and

i mprisoned for two nonths. She was interrogated about her husband's political
activities and tortured. She nanaged to escape and went to stay with an aunt
i n Bakavu, north-eastern Zaire. |In June 1993, she received a letter from her
husband through a cousin in Belgium |In Decenber 1994, her aunt's house was
searched and her husband's letter found. Y was returned to prison and
subjected to torture again. A friend arranged her escape on 21 March 1995.
She was given a passport in another person's name and left for Paris. There
she was nmet by soneone who travelled to Sweden with her and then took her
travel documents.
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The conpl ai nt

3.1 The authors claimthat their return to Zaire would constitute a
violation of article 3 of the Convention against Torture by Sweden. The
authors fear that if they were to return to Zaire they would be treated in the
sane way in which they have been treated in the past, stating that: their
political party is banned; the |eaders of the party are still in exile; and
the political situation in Zaire remains essentially the same as when they
left. They submit that their personal background shows that they personally
woul d be at risk of torture if returned to Zaire and that there is, in
addition, in Zaire a consistent pattern of gross and massive viol ations of
human rights.

The State party’'s observations

4, On 22 Novenber 1996, the Conmittee acting through its Special Rapporteur
for New Conmuni cations, requested the State party not to expel or deport Zto
Zaire while her communi cati on was under consideration by the Commttee.

5.1 By subm ssion of 11 February 1997, the State party inforns the Committee
that the Imm gration Board has suspended the authors' expulsion, follow ng the
Comrittee's request.

5.2 Regardi ng the donestic procedure, the State party explains that the
basi c provisions concerning the right of aliens to enter and to remain in
Sweden are found in the 1989 Aliens Act. For the determ nation of refugee
status there are normally two instances, the Swedish Imm gration Board and the
Ali ens Appeals Board. 1In exceptional cases, an application is referred to the
Governnment by either of the two Boards. In this context, the State party

expl ains that the Governnent has no jurisdiction of its own in aliens cases
not referred to it by either of the two Boards and that not referred cases are
determ ned by the Boards independently and with no interference by the
Governnment. The Swedi sh Constitution, Chapter 11, section 7, prohibits any
interference of the Government, Parliament or any other public authority in
the decision making of an administrative authority. The State party submts
that, in this respect, an adnmnistrative authority, such as the Imm gration
Board and the Aliens Appeals Board, enjoys the same i ndependence as a court of
I aw.

5.3 Chapter 8, section 1, of the Act corresponds with article 3 of the
Convention against Torture and states that an alien, who has been refused
entry or who shall be expelled, may never be sent to a country where there is
firmreason to believe that he or she would be in danger of suffering capita
or corporal punishnment or of being subjected to torture, nor to a country
where he is not protected from being sent on to a country where he would be in
such danger. Further, under chapter 2, section 5, subsection 3, of the Act,
an alien, who is to be refused entry or expelled, can apply for a residence
permt if the application is based on circunstances which have not previously
been exami ned in the case and if either the alien is entitled to asylumin
Sweden or if it will otherwise be in conflict with humanitarian requirements
to enforce the decision on refusal of entry or expul sion. Applications under
section 5 are dealt with by the Aliens Appeal s Board.
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5.4 Under Chapter 8, Section 10, of the Act, the Inm gration Board and the
Ali ens Appeals Board may stay the enforcement of an expul sion order when
particul ar reasons exist for doing so. Pursuant to Chapter 8, Section 13, of
the Aliens Act, the police authority is to informthe Imrigration Board if it
finds that enforcenent cannot be carried out. As of 1 January 1997, the Act
provides a | egal basis for conplying with an interimrequest mde by an

i nternational judicial organ not to deport an asyl um seeker.

6.1 Regardi ng admi ssibility of the comrunication, the State party is not
aware of the present matter being or having been investigated by another
procedure of international investigation. It further submts that the

aut hors can apply, under Chapter 2, Section 5 b of the Aliens Act, for a
re-exam nation, if new circunstances exist.

6.2 Finally, the State party submts that the comunication is inadm ssible
as being inconpatible with the provisions of the Convention.

7.1 As to the nmerits of the conmunication, the State party refers to the
Committee's jurisprudence in the case of Mitonbo v. Switzerland! and

Ki soki v. Sweden, 2 and the criteria established by the Conmttee, first, that
the general situation of human rights in a country must be taken into account,
but the existence of a consistent pattern of gross, flagrant or mass

vi ol ations of human rights is not in and of itself determ native; second, that
the individual concerned nmust personally be at risk of being subjected to
torture; and, third, that such torture nmust be a necessary and foreseeabl e
consequence of the return of the person to his or her country.

7.2 Wth reference to the general situation of human rights in Zaire, the
State party acknow edges that the situation is far from acceptable, and that
the State is losing control. The State party submits, however, that the
situation with respect to political persecution has slightly inproved since
the m ddle of 1994. The State party submits that at present there is no
systematic persecution in Zaire of menbers of the UDPS, and that on the
contrary, a great nunber of opposition parties act w thout being at risk of
bei ng exposed to persecution. Furthernore, according to recent infornmation
provi ded by UNHCR, only those playing an active political role at the national
| evel risk being harassed and not ordinary active nenmbers of a party or |oca
party | eaders. Especially nenbers of the UDPS appear to be free from
persecution at the nonent.

7.3 The State party submits that it is a different matter that nmenbers of
the army and of the security forces may act arbitrarily and conmt atrocities
during interrogation of detainees. But in the State party's view the risk for
a returned asylum seeker of being subjected to torture is not significantly
greater than for the population in general.

7.4 The State party refers to its own |legislation which reflects the sane
principle as that of article 3 of the Convention. The State party's
authorities thus apply the sanme test as the Conmittee in deciding on the
return of a person to his or her country. The State party recalls that the
mere possibility that a person be subjected to torture in his or her country
of origin does not suffice to prohibit his or her return as being inconpatible
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with article 3 of the Convention. The risk nust be substantiated having
regard to the circunstances and in particular to the asylum seekers' persona
condi ti ons.

7.5 In respect of its assessment whether or not the authors would be
personal ly at risk of being subjected to torture when returned to Zaire, the
State party relies on the evaluation of the facts and evidence nmade by its

i mm gration board and the Appeals Board, which have decided that there are no
i npedi nents to deporting the authors to Zaire. |In particular, the Board
considered that the PRP, the political party of which X clainmed to be a
synpat hi zer, was now allowed in Zaire and that he was of no particul ar
interest to the Zairian authorities. Regarding his sister, the Board was
uncertain of her identity, and noted that the nmedical statenent submtted did
not exclude that the findings could have other explanations than those
clainmed. Finally, Y had never been politically active and did not submt any
medi cal evidence to substantiate her clainms of having been subjected to
torture.

7.6 The State party further points out that the authors' stories contain
many inconsi stenci es and questionable information. Z changed her account of
political involvenment on several occasions (not being involved, recruiting new
menbers, and | ater being vice-treasurer). The account of the circunstances of
the arrest of X and Z also differed, and they also submtted conflicting

i nformati on about how they travelled to Sweden. There is also conflicting

i nformati on about when X left Zaire, and the State party points out that X and
his sister have indicated different |anguages as their nother tongue.

7.7 In the State party's view there is a general lack of credibility
attached to the informati on which the authors of the comunication have
submitted to the Swedish authorities. The State party seriously questions
whet her the authors are not abusing the system set up under the Convention
agai nst Torture. The State party submits that it has not been possible to
ascertain any of the facts invoked by the authors in support of their
applications for asylum |In view of the fact that the authors carried no
valid travel documents when arriving in Sweden, it cannot be excluded,
according to the State party, that they had been residing somewhere else in
Europe before entering Sweden. The State party submts that it would have
been possible for X and Z to remain in Germany awaiting the exam nation of
their application for asylumin that country.

7.8 The State party therefore maintains that the authors have not
substantiated that they would be personally at risk of being subjected to

torture if they were to return to Zaire. |t has not been substantiated that
they are wanted by the Zairian authorities or that they would be of particul ar
interest to those authorities. The risk they will run if returning to Zaire

is not significantly greater than for the population in general in Zaire. The
State party further enphasizes that the authors are free to | eave Sweden in
order to go to sone other country where they can obtain a residence permt.

7.9 The State party concludes that the authors have not shown the existence
of substantial grounds for believing that they would be in danger of being
subjected to torture if the expulsion order were to be carried out. In this
context, the State party points out that no sufficient evidence has been



CAT/ C/ 20/ DI 61/ 1996
page 7

subm tted which shows that their alleged political activities render thema
target of the Zairian authorities at this point in tinme. An enforcenent of
the expul sion order against the author would therefore not constitute a
violation of article 3 of the Conventi on.

Counsel's comrent s

8.1 In his comments on the State party's subm ssion, counsel for the authors
states that the political situation in Zaire is very difficult at present,
since different groups are fighting each other and the Governnment has | ost
control of great parts of the country. According to counsel, people returning
fromabroad risk arrest and torture upon arrival

8.2 Wth reference to the jurisprudence of the European Commi ssion of Human
Ri ghts, counsel states that the possibility of |odging a new application

with the Aliens Appeals Board does not affect the admi ssibility of the
commruni cati on.

8.3 As to the nmerits, counsel subnmits that a consistent pattern of gross,
flagrant or mass violations of human rights exists in Zaire. He adds that the

authors are at personal risk of being tortured if returned to Zaire. 1In this
context, counsel clainms that the political party to which X and Z belong is
still forbidden in Zaire. Counsel states that the changes nade in the

political structure in Zaire make it very difficult to predict the danger of
their return.

8.4 Regardi ng Y, counsel points out that she has been tortured and submts
that if one of her torturers were to see her again, he may kill her or torture
her to prevent her fromtelling what earlier had happened to her.

8.5 Regardi ng the UNHCR i nformation, counsel states that he has been told by
UNHCR representatives that this information is not consistent with the policy
of the UNHCR central office and should thus not be used.

8.6 Counsel argues that the Inmm gration Board and the Aliens Appeals Board
do not exam ne the real reasons for a person to seek asylum but only | ook
into the question of credibility.

8.7 Regarding the State party's argunent that the authors have provided

di fferent and contradictory information, counsel clains that they have never
been given an opportunity to give a full statenent, which explains the

di screpancies. Counsel further argues that even if some information is

i nconsi stent, the inportant question is whether they will be at risk of being
treated in violation of the Convention against Torture when returned to Zaire.

8.8 Concerning the | ack of nmedical evidence for X and his w fe, counse
states that, since no one questioned the fact that they had been tortured, it
was not necessary to provide nedical evidence. Medical evidence for the
sister was only provided, because she suffered fromthe consequences of the
torture so nmuch that she had to see a specialist.
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9.1 In a further letter, counsel for the authors states that he had filed a
new application with the Aliens Appeals Board, on the basis of the uncertain
new political situation in the former Zaire, ® and that on 18 June 1997, the
Board stopped the execution of the decision to expel the authors.

9.2 By note of 2 February 1998, the State party informed the Commttee that
the Aliens Appeals Board, on 22 January 1998, rejected the authors' new
application. The Board concluded that neither the situation in the Denocratic
Republic of the Congo, nor the personal situation of the authors entailed any
ri sk of persecution, torture or inhuman or degrading treatnment if they were to
return. 1In respect of the political situation in the former Zaire, after the
overthrow of the Governnment of President Mbutu in spring 1997, the Board
consi dered that there existed no general inpedinments to enforcing decisions of
expul sion to the Denocratic Republic of the Congo. Moreover, the Board noted
that the PRP, the party to which the authors claimto belong, is part of the
Al l'i ance of Denocratic Forces for the Liberation of Congo-Zaire, |ed by

M. Kabila, the new head of State of the Denocratic Republic of the Congo.

For this reason, the Board found that no personal inpedinents existed to the
enforcenent of the decision of expulsion in the authors' case. The State
party states that it shares the Board's view

9.3 By letter of 22 April 1998, counsel for the authors admts that the
party to which the authors belong is the party to which the present head of
State Kabila, belongs. He argues however that the situati on has changed since
the authors left their country, and that the authors do not agree with the

di ctatorship inposed by President Kabila. In this context, he notes that the
authors participated in a demonstration in front of the American, English and
French enbassies to protest against the arrest of M. Thsisekedi, the |eader
of the UDPS. The authors are convinced that the Governnment of the Denpcratic
Republic of the Congo are aware of their presence at the denmpnstration and
that they will risk torture if they were to return. |In this context, they

al so submt that their father was an active supporter of ex-president Mbuto
and that they speak Lingala, a |l anguage associated with President Mobutu
supporters. Further, they claimto risk ill treatnent because they are not in
the possession of identification docunents.

| ssues and proceedings before the Committee

10. Bef ore considering any clains contained in a comunication, the
Comrittee against Torture nust decide whether or not it is adm ssible under
article 22 of the Convention. The Conmittee has ascertained, as it is
required to do under article 22, paragraph 5 (a), of the Convention, that the
same matter has not been and is not being exanm ned under another procedure of

i nternational investigation or settlenment. The Conmittee finds that no
further obstacles to the admissibility of the comunication exist and proceeds
with the consideration of the merits of the conmmunication

11.1 The Conmittee nust decide, pursuant to paragraph 1 of article 3, whether
there are substantial grounds for believing that the authors would be in
danger of being subject to torture upon return to the Denocratic Republic of
the Congo. In reaching this decision, the Conmttee nust take into account
all relevant considerations, pursuant to paragraph 2 of article 3, including
the exi stence of a consistent pattern of gross, flagrant or mass viol ations of
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human rights. The aimof the determ nation, however, is to establish whether
the individual concerned would be personally at risk of being subjected to
torture in the country to which he or she would return. It follows that the
exi stence of a consistent pattern of gross, flagrant or nmass violations of
human rights in a country does not as such constitute a sufficient ground for
determ ning that a particular person would be in danger of being subjected to
torture upon his return to that country; additional grounds nmust be adduced to
show that the individual concerned would be personally at risk. Simlarly,
the absence of a consistent pattern of gross violations of human rights does
not nmean that a person cannot be considered to be in danger of being subjected
to torture in his or her specific circunstances.

11.2 The Conmittee notes that the authors have cl ainmed that they have been
subjected to torture in the past, and that Y has provi ded nmedi cal evidence
showi ng that she suffers froma post traumatic stress disorder. The Committee
observes that past torture is one of the elenments to be taken into account by
the Commi ttee when exami ning a claimconcerning article 3 of the Convention,
but that the aimof the Cormittee's exam nation of the conmunication is to
find whether the authors would risk being subjected to torture now, if
returned to the Denpcratic Republic of the Congo.

11.3 The authors' fear of being subjected to torture was originally based on
their political activities for the PRP. The Comrittee notes that this party
is part of the alliance form ng the present Governnent in the Denocratic
Republic of the Congo, and that the authors' fear thus appears to |ack
subst anti ati on.

11.4 1In their |atest subm ssion, the authors have raised other grounds for
fearing to be subjected to torture upon return to their country. In this
context, they have stated that they disagree with the present Governnent's
policy and that they have participated in a denonstration agai nst the arrest
of a political leader in the Denocratic Republic of the Congo. According to
the Comm ttee's jurisprudence, * activities in the receiving country should
al so be taken into account when determ ni ng whet her substantial grounds exi st
for believing that the return to their country would expose the authors to a
risk of torture. 1In the instant case, however, the Committee considers that
the authors' activities in Sweden are not such as to substantiate the belief
that they would be in danger of being subjected to torture.

11.5 The Committee is aware of the serious situation of human rights in the
Denocratic Republic of the Congo, asinter alia reflected by the report of the
Speci al Rapporteur of the United Nations Conm ssion on Human Ri ghts. The
Commi ttee observes however, that UNHCR has not issued a reconmendation to
suspend the return of rejected asylum seekers to the Denocratic Republic of
the Congo in view of the present situation and accordingly that no objective

i npedi nents exist to the return of failed refugee claimnts to the Denocratic
Republic of the Congo. The Committee recalls that, for the purpose of article
3 of the Convention, a foreseeable, real and personal risk nust exist of being
tortured in the country to which a person is returned. On the basis of the
consi derations above, the Committee is of the opinion that such risk has not
been established.
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11.5 In light of the above, the Committee considers that information before
it does not show that substantial grounds exist for believing that the authors
will be personally at risk of being subject to torture if they are returned to
the Denpcratic Republic of the Congo.

12. The Committee against Torture, acting under article 22, paragraph 7, of
the Convention against Torture and Other Cruel, Inhuman or Degradi ng Treat nment
or Punishnent, is of the view that the facts as found by the Coomittee do not
reveal a breach of article 3 of the Convention.

[ Done in English, French, Russian and Spanish, the English text being the
ori gi nal version]

Not es
1. Communi cati on No. 13/1993, Views adopted on 27 April 1994.
2. Comruni cation No. 41/1996, Views adopted on 8 May 1996.
3. In spring 1997, the Government of President Mbutu was overthrown by M.

Kabila. The nanme of Zaire was changed to Denpcratic Republic of the Congo.

4, See Conmittee's Views in communi cati on No. 34/1995 (Aenei v.
Switzerl and), adopted on 9 May 1997.



