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Annex
VI EW6 OF THE COVM TTEE AGAI NST TORTURE UNDER ARTI CLE 22, PARAGRAPH 7,
OF THE CONVENTI ON AGAI NST TORTURE AND OTHER CRUEL, | NHUMAN OR
DEGRADI NG TREATMENT OR PUNI SHVENT - TWENTI ETH SESSI ON

concer ni ng

Comuni cation No. 83/1997

Subnitted by: G R B. (nane withheld)
[represented by counsel]

Al l eged victim The aut hor

State party: Sweden

Dat e of conmmuni cati on: 2 June 1997

The Commrittee against Torture, established under article 17 of the
Convention agai nst Torture and O her Cruel, Inhuman or Degradi ng Treatnment or
Puni shment ,

Meeting on 15 May 1998,

Havi ng concluded its consideration of conmunication No. 83/1997,
submtted to the Cormittee against Torture under article 22 of the Convention
agai nst Torture and Ot her Cruel, |Inhuman or Degradi ng Treatnent or Puni shment,

Having taken into account all information nade available to it by the
aut hor of the comruni cation, her counsel and the State party,

Adopts its Views under article 22, paragraph 7, of the Convention

1. The aut hor of the communication is GRB, a Peruvian citizen born in 1966,
currently residing in Sweden, where she is seeking asylum She clains that
her forced return to Peru would constitute a violation by Sweden of article 3
of the Convention against Torture. The author also clainms that a deportation
per se would constitute a violation of article 16 of the Convention. M. GRB
is represented by counsel

Facts as presented by the author

2.1 The author states that she belongs to a politically active famly in

Pal camayo in the Departnent of Junin. Her parents were synpathizers of the

| egal Communi st Party of Peru and party neetings were frequently held in their
home. The author al so becane a supporter of the party. From 1983 to 1985,
the author studied to beconme a nurse in Tarma, another town in the sane
departnment, and she was at that tine actively involved in the party's
activities. From 1985 to 1992, the author, who had been granted a

schol arshi p, studied nedicine in the Soviet Union
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2.2 On 9 May 1991, the author left Ukraine to visit her parents, and she
arrived in Peru on 11 May 1991. She intended to stay in Peru unti

August 1991. When arriving in Pal camayo she |learnt fromher famly that her
parents' house had been searched by governnent soldiers in February the sane
year. The soldiers had confiscated books and magazi nes, some of which had
been sent by the author from Ukraine. The author's parents had been taken to
a prison, where the father had been severely beaten and tortured before they
were released. Her father told the author that she should return to Ukraine
as soon as possible since it was dangerous for her to stay in Peru. She
neverthel ess decided to stay a couple of days with relatives in Tarnma

2.3 On 16 May 1991, the author took a bus from Tarma to Pal camayo, in order
to visit her parents. According to the author, the bus was stopped on the way
by two nen bel onging to the Sendero Lumi noso. They forced the author off the
bus and she was raped and held as a prisoner for one or two nights before she
managed to escape. Her parents reported the matter to the police, but
according to the author they did not show any interest in the matter. The

aut hor then returned to Ukraine on 19 May 1991

2.4 A short time after her return to Ukraine, explosives went off at the
doorstep of her parents' house, wounding an aunt and a cousin. According to
the author, the explosion was a revenge for her escape.

2.5 The author arrived in Sweden on 12 March 1993 and requested asyl um

two weeks later. On 27 January 1994, the Swedish Inmm gration Board rejected
her application, considering that there were no indications that she was
persecuted by the Peruvian authorities, and that the acts by Sendero Lum noso
coul d not be considered as persecution by authorities, but crimna

activities. The Aliens Appeal Board rejected the author's appeal on

8 June 1995, adding that the risk of persecution from non-governmenta

entities |ike Sendero Lum noso could in exceptional cases constitute a ground
for granting refugee status, but that an internal flight alternative existed
in the author’s case. A new application, based on the alleged rape and

medi cal evi dence showi ng that the author suffered froma Post Traumatic Stress
Di sorder, was turned down by the Board on 19 April 1996. On 10 February 1997,
a second application, invoking humanitarian reasons, was rejected by the
Aliens Appeal Board. A third application, based on a letter to the Board from
the Human Ri ghts Watch and further nedical evidence to support her claim was
turned down on 23 May 1997

The conpl ai nt

3.1 The author considers that there exists a substantial risk for her to be
subjected to torture both by Sendero Lum noso and the State authorities, for
which internal flight is no safe solution

3.2 The author further clainms that, in view of her fragile psychiatric
condition and the severe Post Traumatic Stress Di sorder from which she is
suffering as a result of her having been raped by Sendero Lum noso nenbers,
the deportation as such would constitute a violation of article 16 of the
Conventi on.
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State party's observations

4.1 On 1 August 1997, the Conmittee, through its Special Rapporteur
transmtted the conmunication to the State party for comments and requested
the State party, under rule 108, paragraph 9, of the rules of procedure, not
to expel the author while her conmunication was under consideration by the
Conmi ttee.

4.2 By submi ssion of 30 Septenber 1997, the State party inforns the
Committee that, following its request under rule 108, paragraph 9, the Swedi sh
I mmi gration Board has decided to stay the expul sion order against the author
whi l e her communi cation i s under consideration by the Conmttee.

4.3 As regards the donestic procedure, the State party explains that the
basi ¢ provisions concerning the right of aliens to enter and to remain in
Sweden are found in the 1989 Aliens Act, as anmended on 1 January 1997. For
the determ nation of refugee status there are normally two instances, the
Swedi sh Board of Inmigration and the Aliens Appeal Board. In exceptiona
cases, an application is referred to the Governnment by either of the

two boards. In this context, the State party explains that the Governnent has
no jurisdiction of its own in cases not referred to it by either of the
boards. Decisions to refer a given case to the Governnment are taken by the
boards i ndependently. The State party clarifies that the Swedi sh Constitution
prohibits any interference by the Governnent, the Parlianment or any other
public authority in the decision-making of an adnministrative authority in a
particul ar case. According to the State party, the Swedi sh Board of

I mm gration and the Aliens Appeal Board enjoy the sanme i ndependence as a court
of law in this respect.

4.4 As of January 1997, the Aliens Act has been anended. According to the
anmended Act (chapter 3, section 4, in conjunction with section 3), an alien is
entitled to a residence permit if he or she experiences a well-founded fear of
bei ng subjected to the death penalty or to corporal punishment or to torture
or other inhuman or degrading treatnment or punishment. Under chapter 2,
section 5 (b) of the Act, an alien who is refused entry, can reapply for a
residence pernmt if the application is based on circunmstances which have not
previ ously been exanined in the case and if either the alien is entitled to
asylumin Sweden or if it will otherwise be in conflict with humanitarian
requi rements to enforce the decision on refusal of entry or expulsion. New

ci rcunst ances cannot be assessed by the administrative authorities ex officio,
but only upon application

4.5 Chapter 8, section 1 of the Act, which corresponds to article 3 of the
Convention agai nst Torture, has been anmended and now provides that an alien
who has been refused entry or who shall be expelled, may never be sent to a
country where there are reasonabl e grounds (previously firmreasons) to
bel i eve that he or she would be in danger of suffering capital or corpora
puni shment or of being subjected to torture or other inhuman or degradi ng
treatment or punishnment (text in italics added in the revised text), nor to a
country where he is not protected frombeing sent on to a country where he
woul d be in such danger
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4.6 As to the adm ssibility of the conmunication, the State party submts
that it is not aware of the same matter having been presented to another

i nternational instance of international investigation or settlenment. The
State party explains that the author can at any time | odge a new application
for re-exam nation of her case to the Aliens Appeal Board, based on new
factual circunmstances. The State party draws the attention to the fact that a
fourth new request for a residence permt is currently pending before the
Al i ens Appeal Board. However, since the new circunstances invoked do not
mainly relate to the risks faced by the author if deported, but to

humani tarian reasons to let her remain in Sweden, the CGovernnent is not making
a formal objection that domestic renedi es are not exhausted, but |eaves this
guestion to the discretion of the Conmttee. Finally, the State party
contends that the conmunication is inadnissible as being inconpatible with the
provi sions of the Convention, since the author's claimlacks necessary
substanti ati on.

4.7 As to the nerits of the communication, the State party refers to the
Committee's jurisprudence in the cases of Mitonmbo v. Switzerland ! and Ernesto
Gorki Tapia Paez v. Sweden 2 and the criteria established by the Committee,
first, that a person nust personally be at risk of being subjected to torture,
and, second, that such torture nust be a necessary and foreseeabl e consequence
of the return of the person to his or her country.

4.8 The State party reiterates that when determ ning whether article 3 of
the Convention applies, the follow ng considerations are relevant: (a) the
general situation of human rights in the receiving country, although the
exi stence of a consistent pattern of gross, flagrant or mass viol ations of
human rights is not in itself determ native; (b) the personal risk of the

i ndi vi dual concerned of being subjected to torture in the country to which he
woul d be returned; and (c) the risk of the individual of being subject to
torture if returned nust be a foreseeabl e and necessary consequence. The
State party recalls that the nmere possibility that a person be subjected to
torture in his or her country of origin does not suffice to prohibit his or
her return for being inconpatible with article 3 of the Convention

4.9 As to the current general situation of human rights in Peru, the State
party reiterates that for nenbers of Sendero Lum noso, MRTA or simlar
terrorist organizations who are wanted by the Peruvian authorities, the risk
of torture or ill-treatnment cannot be di sregarded. However, it adds, with
respect to persons not belonging to any of the categories above, there is in
general no reason of concern. According to the State party, although the
human rights situation is far fromsatisfactory, no pattern of gross flagrant
or mass violations exists in Peru.

4.10 As regards its assessnent of whether or not the author would be
personal ly at risk of being subjected to torture when returned to Peru, the
State party relies on the evaluation of the facts and evi dence nmade by the
Swedi sh Board of Inmigration and the Aliens Appeal Board, show ng that there
are no substantial grounds for believing that the author personally would be
at risk. On 27 January 1994, the Swedi sh Board of Imm gration rejected the
author's application on the basis that there were no indications that she at
present was of interest to the Peruvian authorities, inter alia because she
had not been politically active since 1985 and had been able to visit the
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country twice without encountering difficulties with the authorities. As to
persecution by the Sendero Lumi noso, the Board of Imrigration stressed that
such persecution should be considered as crimnal activities non-attributable
to the national authorities and was therefore not a reason to grant residence
permt in Sweden. On 8 June 1995, the Aliens Appeal Board naintained that no
suf ficient grounds for asylum existed on account of risk for persecution from
the Peruvian authorities, adding that as to the threat from Sendero Lum noso,
this was considered to be of |ocal character and an internal flight
alternative woul d therefore be possible.

4.11 On 19 April 1996, the Aliens Appeal Board rejected a new application for
a residence permt by the author, based on the newly presented circunstances
that she had been abducted and raped by nmenbers of Sendero Lum noso and

medi cal certificates froma psychol ogi st and psychot herapi st regardi ng the
author’s present state of health. The Aliens Appeal Board consi dered that
rape in itself did not represent grounds for asylum and pointed out that for
asylumto be granted, such an crine nust, inter alia, have been perpetrated or
sanctioned by the authorities, or the situation nust be such that sufficient
protecti on agai nst such an act cannot be provided by the authorities. The
Board did not consider that the circunmstances in the present case indicated
that this was the situation and maintained that there existed an interna
flight alternative. As to the humanitarian reasons invoked by the author, the
Board did not consider themto be sufficient to grant a residence permt.

4.12 On 10 February 1997, the Board rejected a second new application for
resi dence permt, based on further medical evidence of the author’s state of
health. The Board considered that in accordance with established practice, a
residence pernmt could only be granted on hunmanitarian grounds in exceptiona
cases, such as when the applicant suffers froma life-threatening disease for
which treatnent is not available in the country of origin or where the person
suffers froman exceptionally serious disability. The humanitarian reasons
for asylum were not considered to be sufficient in the present case. On

23 May 1997, a third new application was rejected, in which the author invoked
the Committee's decision in the case Ernesto Gorki Tapia Paez v. Sweden, a
letter fromthe Human Ri ghts Watch and further new nedical evidence. The
Board did not consider that the information invoked in the application
reveal ed any new circunstances that would entitle the author to remain in
Sweden.

4.13 Wth reference to the decisions by the Swedish authorities, accounted
for above, the State party reiterates the main elenents in the author’s story
whi ch indicate that she does not risk persecution by Peruvian authorities.
The author states that at the tinme when Sendero Luminoso started their
terrorist acts in the region, she and her fam |y, being supporters of the

| egal Communi st Party, were accused of having conmitted acts of terrorism
However, the author has not been politically active since 1985 when she |eft
Peru to study in the Soviet Union. Further, the author has visited Peru in
both 1988 and 1991, without experiencing any difficulties with the
authorities. In 1993, the author obtained a valid passport w thout any
probl ems fromthe Peruvian enbassy in Moscow. Adding the author's own
statement that her famly reported her abduction by the Sendero Lum noso to
the police, there is nothing to indicate that the authorities were
particularly interested in her or her relatives in Peru. 1In this connection
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the State party recalls that the author did not apply for asylumuntil after
two weeks in Sweden, indicating that she was not in i medi ate need of
protection.

4.14 As regards the persecution that the author fears fromthe

Sendero Lumi noso, the State party stresses that the acts of Sendero Lum noso
cannot be attributable to the authorities. Nevertheless, the State party
recogni zes that, depending on the circunmstances in the individual case,
grounds m ght exist to grant a person asylum although the risk of persecution
is not related to a Governnent but to a non-governnental entity. However, the
State party’s viewin the present case is that, even if there is a risk of
persecution from Sendero Lum noso, it is of local character and the author
could therefore secure her safety by noving within the country.

4.15 The State party concludes that the information provided by the author
about her political affiliation and experiences of abuse by the guerilla
movenment does not denonstrate that the risk of her being tortured is a

f oreseeabl e and necessary consequence of her return to Peru. An enforcenent
of the expul sion order against the author would therefore not constitute a
violation of article 3 of the Convention.

4.16 Finally, as regards the question of whether there are any humanitarian
grounds to let the author remain in Sweden, the State party shares the
assessnment of the Aliens Appeal Board, that there were not sufficient reasons
to grant residence pernmit on such grounds at the tine of the decisions. It is
once again stressed that a fourth new application based on hunmanitarian
grounds is pending before the Board.

4.17 By way of conclusion, the State party notes that the Comittee has found
violations of article 3 in all the cases against Sweden which it so far has
exam ned on the nerits. |In this context, the State party points out that its
imm gration authorities have a considerabl e experience, involving difficult
assessnments as regards the credibility of the information subnitted.

Mor eover, they have a considerabl e know edge about the human rights situations
in different countries. The State party also recalls that the test applied by
t he European Commi ssion of Human Ri ghts under article 3 of the European
Convention for the Protection of Human Ri ghts and Fundanental Freedons, is in
principle the sanme as the one applied by the Commttee under article 3 of the
Convention agai nst Torture. However, the European Comm ssion has decl ared

i nadm ssi bl e nost conpl ai nts agai nst Sweden as manifestly ill-founded. The
State party expresses its concern about a possible devel opment of different
standards under the two human rights instrunents of essentially the sane
right. The State party argues that diverging standards in this respect woul d
create serious problenms for States which have decl ared t hensel ves bound by
both instrunents. Problens would arise when States attenpt to adapt
thenmsel ves to international case law, if this case law is inconsistent.
According to the State party, inconsistent case | aw nmay al so have serious
detrimental effects on the overall credibility of the human rights protection
system at international |evel
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Counsel's comments

5.1 In a letter dated 2 Decenber 1997, counsel inforns the Comm ttee that
the author’s fourth new application to the Aliens Appeal Board has been
wi t hdr awn.

5.2 In his comments on the State party's subm ssion, counsel refutes the
statement of the State party that except for nenbers of Sendero Lum noso, MRTA
or simlar terrorist organizations who are wanted by Peruvian authorities,
there is no reason to express concern about the use of torture or

ill-treatnment in Peru. The author draws the attention of the Commttee to the
case of the Peruvian asyl um seeker Napol eon Aponte Inga who was deported from
Sweden and i mredi ately arrested by Peruvian authorities at the airport,
detained and tortured for a period of three nonths.

5.3 As to the risk of being subjected to torture by Peruvian authorities,
counsel further points out that the reason why the author did not encounter
any problens with the authorities during her visit in Peru during 1988 was
sinply that at that tine the guerilla nmovenment was hardly present in the
Department of Junin and the situation was therefore fairly calm Counse
states that it is not correct to say that the author did not have any
difficulties with the authorities during her visit in 1991. |In fact, and as
poi nted out earlier, due to her fear of the authorities she did not even dare
to stay with her parents, but preferred to live with other relatives in

anot her town.

5.4 Counsel refutes the argunent of an existing internal flight alternative,
since the author has seen the faces of the nenbers of Sendero Lum noso who
abducted and raped her and for that reason is not safe anywhere in the
country.

5.5 Counsel further states that the fact that the author did not apply for
asylum i medi ately at the Swedi sh border does not indicate anything about the
author's need of protection. She was sinply tired after a long journey, in a
very bad nmental condition and under severe stress.

5.6 Counsel concludes that there are substantial grounds for believing that
the author would be subjected to torture if returned to Peru

| ssues and proceedi ngs before the Committee

6.1 Bef ore considering any clainms contained in a conmuni cation, the
Committee agai nst Torture nust decide whether or not it is adm ssible under
article 22 of the Convention. The Conmmittee has ascertained, as it is
required to do under article 22, paragraph 5 (a) of the Convention, that the
same matter has not been and is not being exam ned under another procedure of
i nternational investigation or settlenment. The Conmittee also notes that a
fourth new application previously pending before the Aliens Appeal Board has
been wi thdrawn and that all donestic renedies have been exhausted and finds
that no further obstacles to the adm ssibility of the comruni cati on exi st.
Since both the State party and the author's counsel have provi ded observations
on the nerits of the conmunication, the Comrmittee proceeds inmediately with

t he consideration of the nerits of the communication
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6.2 The issue before the Committee is whether the forced return of the
author to Peru would violate the obligation of Sweden under article 3 of the
Convention not to expel or to return a person to another State where there are
substantial grounds for believing that he or she would be in danger of being
subjected to torture. Before the Commttee is also the issue of whether
pursuant to paragraph 1 of article 16, the forced return per se would
constitute cruel, inhuman or degrading treatnent or punishment not anounting
to torture as defined in article 1.

6.3 The Committee nust decide, pursuant to paragraph 1 of article 3, whether
there are substantial grounds for believing that the author would be in danger
of being subject to torture upon return to Peru. 1In reaching this decision
the Conmittee nust take into account all relevant considerations, pursuant to
paragraph 2 of article 3, including the existence of a consistent pattern of
gross, flagrant or mass violations of human rights. The aimof the

det erm nati on, however, is to establish whether the individual concerned would
be personally at risk of being subjected to torture in the country to which he
or she would return. It follows that the existence of a consistent pattern of
gross, flagrant or mass violations of human rights in a country does not as
such constitute a sufficient ground for determning that a particul ar person
woul d be in danger of being subjected to torture upon his return to that
country; specific grounds nust exist that indicate that the individua
concerned woul d be personally at risk. Simlarly, the absence of a consistent
pattern of gross violations of human rights does not nmean that a person cannot
be considered to be in danger of being subjected to torture in his or her

speci fic circunstances.

6.4 The Committee notes that the facts on which the author's claimare
based, are not in dispute. The Comrittee further notes that the author has
never been subjected to torture or ill-treatnent by the Peruvian authorities
and that she has not been politically active since 1985 when she left Peru to
study abroad. According to unchallenged information, the author has been able
to visit Peru on two occasions w thout encountering difficulties with the

nati onal authorities.

6.5 The Committee recalls that the State party's obligation to refrain from
forcibly returning a person to another State where there are substantia
grounds for believing that he or she would be in danger of being subjected to
torture is directly linked to the definition of torture as found in article 1
of the Convention. For the purposes of the Convention, according to

article 1, “the term'torture' means any act by which severe pain or
suffering, whether physical or mental, is intentionally inflicted on a person
for such purposes as obtaining fromhimor a third person information or a
conf ession, punishing himfor an act he or a third person has comitted or is
suspected of having conmtted, or intimidating or coercing himor a

third person, or for any reason based on discrimnation of any kind, when such
pain or suffering is inflicted by or at the instigation of or with the consent
or acqui escence of a public official or other person acting in an officia
capacity”. The Committee considers that the issue whether the State party has
an obligation to refrain fromexpelling a person who might risk pain or
suffering inflicted by a non-governnental entity, w thout the consent or

acqui escence of the Governnment, falls outside the scope of article 3 of the
Conventi on.
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6.6 The Conmittee notes with concern the nunmerous reports of torture in
Peru, but recalls that, for the purposes of article 3 of the Convention, a
foreseeabl e, real and personal risk nmust exist of being tortured in the
country to which a person is returned. On the basis of the considerations
above, the Conmittee is of the opinion that such risk has not been

est abl i shed.

6.7 The Conmittee nust further decide whether, pursuant to paragraph 1 of
article 16, the author's forced return would constitute cruel, inhuman or
degradi ng treatnment or punishnment not ampunting to torture as defined in
article 1, in view of the author's poor state of health. The Commttee notes
the nedi cal evidence presented by the author denobnstrating that she suffers
severely from Post Traumatic Stress Disorder, nost probably as the consequence
of the abuse faced by the author in 1991. The Conmittee considers, however,
that the aggravation of the author's state of health possibly caused by her
deportation woul d not amobunt to the type of cruel, inhuman or degradi ng
treatment envisaged by article 16 of the Convention, attributable to the State

party.

7. The Conmittee against Torture, acting under article 22, paragraph 7, of
the Convention against Torture and OGther Cruel, |nhuman or Degradi ng Treat nent
or Punishnent, is of the view that the facts as found by the Conmttee do not
reveal a breach of article 3 or article 16 of the Convention

[Done in English, French, Russian and Spani sh, the English text being the
original version].

Not es

1. Comuni cation No. 13/1993 (CAT/C/ 12/ D/ 13/1993), Views adopted on 27 Apri
1994.

2. Communi cati on No. 39/1996 (CAT/C/ 18/39/1996), Views adopted on 7 May
1997.



