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Annex
DECI SI ON BY THE COWMM TTEE AGAI NST TORTURE UNDER ARTI CLE 22 OF THE
CONVENTI ON AGAI NST TORTURE AND OTHER CRUEL, | NHUMAN OR DEGRADI NG
TREATMENT OR PUNI SHMVENT - NI NETEENTH SESSI ON
Communi cati on No. 48/1996
Submitted by: H WA
(represented by counsel)

Al leged victim The aut hor
State Party: Swit zerl and
Date of conmuni cati on: 4 April 1996

The Committee Against Torture, established under article 17 of the
Convention agai nst Torture and O her Cruel, Inhuman or Degradi ng Treatnment or
Puni shment

Meeting on 20 May 1998,
Adopts the follow ng

Decision on adnissibility

1. The author of the conmunication is HWA., alias NNB.M, alias HA , a
Syrian citizen. He clains that his forced return to Syria would constitute a
violation by Switzerland of article 3 of the Convention. He is represented by
counsel

2.1 The author clains that he left his country at the age of 13 to join the
PLO i n Lebanon. In 1984, he was sent by the PLO for special military training
to Iraq, where he stayed until 1988. Thereafter he was sent to Libya. Seeing
this assignment as a denotion, he left the PLO He was subsequently enlisted
for a special mission, nanely an attack on a hotel in Taba (Egypt) used by
Israeli soldiers. After starting out on his mssion, he decided to abandon it
for safety reasons. Fearing reprisals in Libya because of his defection, he
decided to seek refuge in Europe.

2.2 Before entering Switzerland, the author entered France, where he
requested asylumunder a false name. Followi ng the rejection of that request
in March 1990, he applied for asylumin Switzerland under his real name on

20 May 1990. The Federal Refugee Ofice (Ofice fédéral des réfugi és, ODR)
rejected that request on 19 January 1993, and the Swi ss Asyl um Appeal Board
(Commi ssion suisse de recours en matiére d asile, CRA) rejected his appeal on
15 February 1995. His application for review was rejected on 26 January 1996.
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3.1 By a letter dated 17 May 1996, the Commttee transmtted the
conmuni cation to the State Party for its comments on its admissibility.

3.2 It appears froma letter fromthe author dated 22 Cctober 1996 that he
is nowliving in Ireland, where he has filed a request for asylum

3.3 By a letter dated 17 April 1998, the State Party requested the Conmittee
to decl are the comuni cation inadm ssible on the ground that it had becone
irrelevant. The State Party observed that, after being informed of the
deposit of the comunication with the Conmttee, ODR decided on 10 May 1996
not to expel the author from Switzerland. The author nonetheless left
Switzerland, arriving on 3 July 1996 in Ireland and filing an application for
asylumthere. Furthernore, he has authorized the Irish authorities to contact
the conpetent Swiss authorities to obtain fromthem documents he needs in
connection with the new asylum proceedings. The State Party argues that it
can therefore be considered that it is in Ireland that the author now w shes
to obtain asylum

3.4 G ven that the author left Switzerland nearly two years ago and has
since been involved in fornmalities ainmed at obtaining asylumin another
country, the State Party believes that the question of inconpatibility of the
ODR deci sion of 19 January 1993 to expel the author from Switzerland with
article 3 of the Convention is of no practical or topical interest.

3.5 In his corments of 8 May 1998, the author's Sw ss counsel points out
that, although the author was indeed informed that ODR authorized himto
remain in Switzerland, the formal notification of the decision indicated that
t he authorization was valid only until 30 June 1996. He explains that, in

vi ew of the absence of any request pursuant to rule 108, paragraph 9, of the
Committee's rules of procedure, the author panicked and left Switzerland. The
aut hor had all eged that the cantonal police had orally warned himthat, unless
he left Switzerland within two weeks, they would take himto the Syrian

Consul ate Ceneral so that he might obtain a travel docunent.

3.6 The counsel's viewis that, since the author could not legally have
remained in Switzerland to await the outcone of the proceedi ngs before the
Conmittee, the State Party cannot reasonably maintain that those proceedi ngs
have becone irrel evant because the author filed an application for asylumin
Ireland in July 1996. The counsel observes that that application is stil
pendi ng and that the question of the inconpatibility of the author's forced
return with article 3 of the Convention is therefore very definitely of
practical and topical interest. He states that, because of an article in the
press, the author no longer feels safe in Dublin and would like to return to
Swi t zer | and.

| ssues and proceedi ngs before the Committee

4.1 Bef ore considering any of the allegations in a comunication, the
Commi ttee Agai nst Torture nust deci de whether or not the communication is
adm ssi bl e under article 22 of the Convention
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4.2 Pursuant to article 22, paragraph 1, of the Convention, the Commttee
may consi der a conmuni cation from an individual who clainms to be a victimof a
State Party's violation of a provision of the Convention, providing the

i ndividual is subject to that State's jurisdiction and the State has decl ared
that it recognizes the Commttee's conpetence under article 22.

4.3 The Committee notes that the author is no longer in Switzerland and that
he has applied for asylumin Ireland, where he has been given a residence
permt pending the outcone of the asylum proceedings. Article 3 of the
Convention prohibits return (refoul enent) of a person by a State Party to

anot her State where there are substantial grounds for believing that the

i ndi vidual may be subjected to torture. |In the case in question, the author
being legally present in the territory of another State, cannot be returned by
Swit zerl and; consequently, article 3 of the Conventi on does not apply.

Consi deration of the communication having beconme irrelevant, the Commttee
finds the conmmuni cation inadn ssible.

5. Accordingly, the Comrittee decides:
(a) That the comuni cation is inadm ssible;

(b) That this decision shall be conmunicated to the applicant's
counsel and to the State Party.

[Done in French (original version) and translated into English, Russian and
Spani sh. ]



