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Part One

Net herl ands Antilles

. I NFORVATI ON OF A GENERAL NATURE

| nt roduction

1. This report is submtted in accordance with article 19 of the Convention
agai nst Torture and Other Cruel, |Inhuman or Degradi ng Treatnent or Puni shment,
which entered into force with respect to the Kingdom of the Netherlands on

21 January 1989. The present periodic report is submtted as nuch as possible
in accordance with the general guidelines regarding the formand contents of
periodic reports. This report deals with the period from 1 January 1994

to 1 January 1998.

2. This third periodic report provides an update on issues covered in the
second report (CAT/C/25/Add.2). It also contains information about new

devel opnents in |legislation and policy, particularly with reference to
articles of the Convention which occasi oned additional questions by the
menbers of the Conmittee against Torture during the consideration of the

previ ous report. Such devel opnents are then conpared with or viewed in the
context of the fornmer or current situation. Were the information contained
in the forner report was deened inconplete or unclear, a nore detail ed account
is given of how the Convention is now being inplenented. Reference is made to
the previous reports in the case of articles where no far-reaching or

signi ficant devel opnents have taken pl ace.

CGeneral legal framework

3. Until 1995 the Crimnal Code of the Netherlands Antilles did not
explicitly prohibit torture. It did, however, contain provisions relating to
various forms of assault (arts. 300-322). |If broadly interpreted, these
articles of the Crimnal Code of the Netherlands Antilles were applicable to
many forms of torture. |In 1995, however, the Covernnent of the Netherlands
Antilles decided to make the act of torture punishable as a separate crimna
of fence rather than as a formof assault or serious assault. The
circunstances leading up to this decision will be described in the section of
this report containing information on article 1

Aut horities having jurisdiction and renedi es

4, Crimnal procedure in the Netherlands Antilles is governed by what is
known as the “expediency principle”. This means that for reasons of public
policy the Public Prosecution Service may decide not to prosecute in a
particul ar case. However, under the Revised Code of Criminal Procedure any
interested party nay | odge a conmplaint with the Court of Justice of the

Net herl ands Antilles agai nst such a decision. The Court then hears the
interested party. |If necessary, the person whose prosecution is desired can
be al so heard. The Court may then independently decide to direct the Public
Prosecution Service to prosecute.
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5. Even where no conplaint has been | odged the Court may direct of its own
volition that a prosecution should be brought or continued (under article 28
of the Code of Crimnal Procedure). 1In such a case the provisions of

articles 14-27 of the Code of Crim nal Procedure apply by analogy. It follows
t hat before such an order is made the Procurator-General will first be asked
to report on the case.

Previously noted problens

6. To understand the background to the introduction of the new Code of
Crim nal Procedure it is necessary to go back a long way. The 1914 Code was,
in essence, based on the Dutch Code of 1838. Partial anmendments were
subsequently made to the Code to update it, but these tended if anything to
make the systemless clear. 1In view of the specific expertise needed to draft
an entirely new code, the then Governnment of the Netherlands Antilles decided
that this major |egislative operation should be prepared by a specia
comrittee. As it was felt that the commttee should be broadly based its
menbers were chosen froma variety of professions. The Committee for the

Revi sion of the Crimnal Code and the Code of Crim nal Procedure was
established by National Decree of 8 July 1985. Its ternms of reference were to
advi se the Government on how the two Codes shoul d be anmended and updat ed.

Al t hough charged with the revision of both codes, the committee confined its
attention initially to the Code of Crimnal Procedure.

7. After a lengthy, tinme-consum ng and conpl ex process the Uniform Code

of Crimnal Procedure for the Netherlands Antilles entered into force

on 1 Cctober 1997. The introduction of this Code has greatly inproved the

| egal position of suspects, for exanple in relation to the powers of the
police during the investigation of crimnal offences. These powers include
arrest and detention, searches of homes and ot her prem ses, searches of body
and clothing and seizure of objects. Under the new Code a variety of
conditions must be satisfied before the police are permtted to exercise these
“coercive” powers. These include the follow ng general conditions:

The exercise of the power should not be unreasonabl e taking into account
the interests at stake;

The authority to exercise the power may not be used for a purpose other
than that for which it was conferred

The power may be exercised only if the goal cannot be achi eved by other
| ess radi cal neans;

The infringenent of rights caused by the exercise of the power nust be
consistent with the gravity of the offence.

8. A suspect has the right to remain silent and is not obliged to answer
any questions asked by the police. Prior to any interrogation by |aw
enforcenent officers regarding a suspect’'s involvenent in a punishable act,

t he person concerned nust be advised that he or she has the right to remain
silent. The officers or magi strate conducting the interview nust at all tines
refrain fromacts designed to extract a confession by the suspect that is not
given of his or her free will (article 50 Code of Crim nal Procedure).
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9. Prior to interrogation the suspect also has the right to request the
assistance of a lawer. During interrogation it nmay be decided to detain the
suspect in the interests of the investigation. This is known as police
custody. An order for detention in police custody nay be made for a maxi mum
of two days. \Where necessary, this may be extended for a further eight days
(articles 83-91 Code of Crimnal Procedure). Under the Code of Crim nal
Procedure every suspect held in police custody is provided with a |lawer free
of charge for the duration of the custody.

The Mnistry of Justice

10. It was nmentioned in the previous report that the infrastructure did not
provi de the Mnister of Justice with a separate government departnent. It was
al so noted that the judicial entities did not function as a whole but largely
i ndependently. This neant that it was not possible to make structural changes
to the judicial system This problemwas tackled in 1993 when a Mnistry of
Justice was established. The Mnistry is now for the nost part operational
One of the nost inportant tasks of the Mnistry is nonitoring the

i npl enmentation of certain international instruments such as the Convention
agai nst Torture and devel opi ng sustai nable policies to ensure their

i mpl enent ati on.

11. One of the activities of the Policy Affairs Departnment is to supervise
and support the reorganization of the prison system of the Netherlands
Antilles. The Legal Affairs Department plays a najor role in helping to
develop crimnal justice policy. It does this by giving expert advice,
creating the framework for policy and providi ng gui dance and support. The
Department al so advi ses on the extent to which policy goals can be achi eved by
means of new or nodified |egislation

Funds for the organi zati on of courses

12. The country's financial situation is still very critical. Nonetheless,
the authorities continue to make every effort to provide training for |aw
enforcenent officers. This is sonetinmes done in cooperation with

non- gover nment al organi zati ons. Recently, for exanple, in-service training
was provided for prison officers, with particular enphasis on the various
parts of prison law, crimnal |law and crimnal procedure as contained in the
Revi sed Code of Criminal Procedure.

['1. 1 NFORMATI ON RELATI NG TO THE ARTI CLES I N PART |
OF THE CONVENTI ON

Article 1

13. The Government of the Netherlands Antilles decided in 1995 that torture
shoul d be nmade a separate offence and that it would not await conpletion of
the revision of the Crimnal Code, which began in 1997 after the revision of
the Code of Crimnal Procedure was finalized. As nentioned previously, the
revision of the Code of Criminal Procedure was a |engthy and tinme-consuni ng
process. Owing to delays in the parlianmentary consideration of the

| egislation, it was no | onger feasible to introduce a separate offence of
torture as part of the revised Crimnal Code in the short term
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14. Needl ess to say, the acts covered by the definition of torture in
article 1 of the Convention against Torture in the crimnal |aw of the

Net herl ands Antilles were already designated as crimnal offences, in
particular in title XX of Book 2 of the Crimnal Code of the Netherlands
Antilles. However, the Convention inposes an obligation to take a nunber of
nmeasures to cover special cases where pain or suffering is inflicted by or at
the instigation of or with the consent or acqui escence of a public official or
ot her person acting in an official capacity. These special neasures include
establishing universal jurisdiction, excluding the defence that the acts were
conmitted pursuant to an order from a superior officer or public authority and
ensuring that extradition to other States parties is possible for this

of f ence.

15. It is therefore a | ogical consequence of the Convention that a separate
of fence of torture be introduced rather than bringing prosecuti ons under
crimnal provisions not specially drafted to cover the crinme of torture. It

was for this reason that the Government decided that a separate “offence of
torture” should be created. Pursuant to article 1 of the Convention, the
Government chose a definition which is in keeping with the systemof crimna
legislation in the Netherlands Antilles and yet at the sane tine covers the
different elements that constitute this offence. The text of the Country
Ordinance on the Crimnalization of Torture (PB 1995, 197) is attached to this
report as an annex.

16. If prosecutions for torture are brought on the basis of definitions of
of fences not intended for this purpose, this can nean that not all acts
meriting prosecution are covered. For exanple, the definition of the offence
of aggravated assault presupposes that serious physical injury has been
caused, including the formof nental injury referred to in article 84,

par agraph 2, of the Code of Crimnal Procedure. In view of the provision of
the Convention a separate paragraph has therefore been included to show that
forms of mistreatnent which cause nmental anguish rather than physical pain can
al so constitute torture. However, there nust be a situation of great fear or
ot her form of serious nental anguish, and the acts responsible nmust be

del i berate.

17. The Country Ordinance (O ficial Bulletin 1995, 197) introduces sanctions
for all acts of torture prohibited under the Convention. It also introduces
the principle of universal jurisdiction, and provides that an order froma
superior officer or a public authority may not be invoked as a justification
of torture. Attenpted torture is also an offence.

Article 2
The police
18. As mentioned before in section | of the report (Information of a genera

nature), the Mnistry of Justice has - since its recent establishnent - played
an inportant coordinating role in the inplenentation of the Convention and
also in the reorgani zation of the police force. The police force is still in
t he process of being reorganized. A Police Branch is currently being set up
within the Mnistry to assist the Mnister of Justice in his managenent

duties, for example human resource devel opment. The Police Branch will also
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help the Mnister to inplenent the Convention. As such it will form part of
the official machinery that carries out the supervisory duties of the Mnister
of Justice.

19. A conplaints comrittee on police brutality and ill-treatment was
established in 1994. This consists of a physician, a law | ecturer of the
University of the Netherlands Antilles and a former public prosecutor. The
conmittee has been authorized to conduct investigations independently. Anyone
who has a conpl aint can contact the comrittee. The conmittee will then
proceed to investigate the conmplaint and report its findings and
recommendations to the Mnister of Justice. The Mnister of Justice decides
on the appropriate action to be taken in each case. Parliament is inforned of
the results of the investigation and the decision taken by the M nister

20. In May 1994 a bill was al so passed which establishes and regul ates the
functioning of a National Investigation Departnment (NID). The N D becane
operational in 1997 and falls directly under the jurisdiction of the
Procurator-General. This departnent has a staff of only three, and operates
as an i ndependent investigation agency with regard to crimnal cases agai nst
civil servants and authorities, ampng others the police and prison personnel
At the noment the NID is engaged in several ongoing investigations. It is
worthwhil e nmentioning that the NID is very understaffed in view of the current
wor kl oad. This is why the existing police force's own Bureau of Interna
Affairs deals with matters of a disciplinary nature.

Renmand centre

21. The Netherlands Antilles has obligations under both the Convention

agai nst Torture and the European Convention for the Prevention of Torture and
I nhuman or Degradi ng Treatnent or Punishment. Wth reference to the latter
Convention and in view of recent events in the remand centre in WI I enstad,
Curacgao, it is inportant that the Comm ttee should have the foll ow ng

i nformati on.

22. In 1994 the European Conmittee for the Prevention of Torture and | nhuman
or Degradi ng Puni shment (CPT) visited the Netherlands Antilles. Part of the
CPT' s published report contained serious criticismof conditions in the prison
and remand centre at Koraal Specht. The main criticismwas of the physica
conditions in which the prisoners were kept. However, the physical violence
that occurred was only on a very limted scale. This was viewed as a positive
si gn.

23. In its reaction the Governnent of the Netherlands Antilles discussed the
nmeasures that had been taken in the short termin response to the remarks and
recommendati ons of the CPT. It should be enphasized that the Governnent is

very concerned about the conditions in Koraal Specht, particularly the
overcrowdi ng and its consequences. A very high priority is therefore stil
given to a thorough overhaul of the prison system Various neasures have

al ready been taken to tackle this undesirable situation and others are under
consi derati on.

24, The reorgani zation activities are based on several reports prepared at
the request of the Governnent (e.g. DiKorekshon pa Korekshon - Probl ens of
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the prison systemin the Netherlands Antilles) and on the CPT' s report
following its inspection visit in 1994, in which it nmade severa
recomendati ons for inprovenents.

25. In Novenber 1996 a new director of the prison systemwas appointed. A
master plan for inplenmentation was presented to the Council of Mnisters,
where it was debated and approved. This has also led to the conclusion of a
cooperation agreement between the Netherlands Antilles and the Netherl ands.

The latter will assist in the reorganization process, which will be |engthy,
ti me-consum ng and costly. A m xed working group has been given the task of
overseei ng and speeding up inplenmentati on of the reorgani zati on process. It

is al so expected to produce proposals for the recruitnent and sel ection of
pri son personnel and expansi on of the capacity of the prison

26. In the nmeantine sonme short-term nodifications have been made. These

i nclude: expansion of the capacity for holding illegal aliens; refurbishnment
of police cells that could not be used because they did not conply with such
basic conditions as proper lighting and ventilation; appointment of nore
prison personnel; construction and use of classroons; maintenance of buil di ngs
in 1995 and 1996; inplementation of security procedures in 1997; introduction
of new posts such as a public relations officer and the Internal Affairs

Bur eau, appoi ntnent of a managenment team and expansi on of personnel affairs;
courses for mddl e managenent; inplenmentati on of new and inproved sel ection
standards to attract better educated personnel; refresher courses for
personnel; inplementation of new induction programres for recruits;

reacti vation of the internal support team conmm ssioning of the sem -open
prison.

27. It is regrettable that despite the efforts to inmprove conditions within
the prison systema prison riot could not be averted. The riot |asted for
three days (7-10 August 1997) and was occasi oned by an announcenent by the
governor that visiting hours would be changed. The inmates took advantage of
the abnormally |l ow staffing |evels. Cell doors were |ifted off their hinges
and the prisoners went on the ranpage causi ng serious damage to the prem ses.
After consulting with the Mnister of Justice and the police, the prison
governor decided not to use force to quell the riot since he wished to avoid
casual ties.

28. The Parlianment of the Netherlands Antilles was very concerned about
these events and urged the Mnister of Justice to investigate the matter. The
M ni ster of Justice set up an independent committee to investigate the causes
of the riot and also the allegations that prison personnel assaulted inmates
and that fellow inmtes assaulted each other both during and after the riot.
The committee, known as the Paula Committee after its chairman, was
established on 4 Septenber 1997 and was given one nonth to present its
findings to the Mnister. A copy of its findings is attached to the present
report. It should be noted that the annexes to which the Paula Report itself
refers have not been included here.

29. After conpleting its investigation the Conm ttee concluded that the
basi ¢ causes of the August riot were as foll ows:

(a) The change in the prison visiting rules;
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(b) The way in which this was communi cated to the i nmates;

(c) The managenent's refusal to discuss the changes with the inmates;
(d) The al |l eged sabot age by prison personnel

(e) The abnormally low staffing | evel on the day in question

30. As regards the allegation of assault by the prison personnel, the
Committee could find no evidence that prison personnel had assaulted i nmates
during the disturbances. However, the Commttee did find that incidents had
occurred on 11 and 18 August which needed to be investigated by the Nationa

I nvestigation Departnment. It was clear fromthe statenents by inmates, which
were substantiated by some of the prison staff, that irregularities had i ndeed
taken place on the dates nentioned. The Conmittee found evi dence of assaults
on sone inmates, some conmitted by prison guards and others by fellow inmates.

31. The Committee considered the situation in the prison to be dangerous and
expl osive and presented a |ist of recommendati ons for inproving the safety of
both inmates and prison guards. It nade the foll owi ng reconmendati ons:

(a) The cells that were destroyed should be restored as soon as
possi bl e;

(b) Consi deration should be given to the idea of transporting the nost
dangerous crimnals to high security facilities in the Netherl ands;

(c) Al ternatively, such prisoners should be incarcerated in enmergency
barracks;

(d) Regime differentiation should be reintroduced;

(e) Qual ified personnel should be appointed without delay to assist
the prison governor;

(f) The probl em of the abnormally high [ evel of sick |eave should be
t ackl ed;

(9) New i nternal rules should be introduced;

(h) The M nister should urge the National |nvestigation Departnent to
finish its investigation into the irregularities as soon as possible;

(i) Rehabi litation programres shoul d be i nproved.

32. Shortly after the publication of the Paula Conmittee's Report, the
M ni ster of Justice announced that:

(a) A Dut ch project manager had arrived in Septenber 1997 to take
charge of the reorganization of the prison systemand that this had now
reached the stage at which preparations for structural neasures could start in
accordance with the Master Plan and the Inplenmentation Plan



CAT/ C/ 44/ Add. 4
page 11

(b) A second project manager had al so been appointed to supervise the
preparations for the infrastructural side of the process;

(c) Buil ding work to repair the damage was i n progress;

(d) Transferring the nost dangerous crimnals to the Netherlands was
not an option because the Netherlands too had overcrowdi ng problens in its
prisons;

(e) Efforts were being nade to tackle the issue of overcrowding, for
exanpl e by considering alternative ways of punishing offenders; a working
group had recently been established to look into this matter

(f) The Net herl ands had made funds available for the construction of a
new prison;

(9) Techni cal support would be provided by the Netherlands for the
reorgani zati on of the prison system

33. It should also be noted that the Prison System Ordi nance has been
approved by Parlianment (PB 1996, 73). A copy is attached to this report.
Thi s new ordi nance will greatly inprove the position of prisoners by serving
as a safeguard of their rights. Among the itens it covers are the
classification of the penal establishnments, the different types of prison
regi me, managenment and supervision, work arrangenments, the nental and
spiritual welfare of the prisoners and conplaint schemes. However, the
ordi nance has not yet taken effect because the requisite supplenmentary

| egislation to inplenment the new provisions is still being prepared. Draft
texts of the ordinance are already available. The Governnment intends the
ordi nance to take effect as soon as possible.

34. The Netherlands Antilles has conmtted itself to observing and
respecting the | aws and standards of war and to render their violation

puni shabl e. These conmmitnments have been entered into in various conventions
that apply to the Netherlands Antilles. The inplenenting |egislation is the
Order of 16 June 1954. The conventions can al so be inplenmented by neans of
the ordi nance of 2 February 1993 inplenenting the Convention on the Prevention
and Puni shrent of the Crinme of CGenocide and by neans of the Crimnal Code
(Book 2, Titles 1 and 11). The bill that regul ates inplenentation of the
Convention agai nst Torture does not explicitly specify that war and politica
instability are not circunstances warranting exenption fromthe provisions
governing torture. However, this can be inferred fromarticle 4, which states
that an order froma superior officer or a public authority or a statutory
provision (articles 44 and 45 of the Crimnal Code) does not constitute a
ground for immnity fromcrimnal liability in the case of the crimna

of fence of torture. This article also corresponds to article 3 of the

ordi nance i npl enenting the CGenoci de Convention. Although it is naturally

i nconcei vabl e that any statutory provision of the Netherlands Antilles could
be invoked as a justification of torture, it should be renenbered that in view
of the far-reaching formof extraterritorial jurisdiction to which this

of fence is subject provisions of foreign |aw could also be invoked. This is
why mention of article 44 of the Crimnal Code is essenti al
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Article 3
Admi ssion and expulsion of illegal aliens
35. Il egal aliens who have been arrested pending their expul sion are no
| onger housed in police prem ses but are kept instead in purpose-built
prem ses. The conplex can accommobdate around 100 illegal aliens. 1In other

respects reference should be made to previous reports.
Article 4

36. Even before torture was made a separate offence, it was possible, as
menti oned previously in this report, to prosecute it under other existing

of fences of the Crimnal Code if these were broadly interpreted. However,
such an interpretation did not properly fulfil the requirenents of the treaty
provi sions. This was one reason why it was decided to introduce a separate
of fence of torture.

37. It follows fromarticle 1 of the Convention that even in the case of an
attenpt to commit torture or acts constituting conplicity or participation in
torture, the official capacity of the person concerned remai ns an el enment of
the offence. In such cases, the actual perpetrator of the offence need not
act in this capacity. The first part of the article of the inplenmenting

ordi nance inplements the treaty obligation in such a way that an official who
is an acconplice or participant in torture comrits an offence. The second
part covers the position of a person who is not hinself a public official or
person acting in an official capacity, but is induced by an official to commt
torture or commts torture with the consent or acquiescence of a public

of ficial.

38. Attenpt to commit a crimnal offence and acts constituting conplicity or
participation in offences are crimnalized in articles 47, 49 and 50 of the
Crimnal Code. Article 47 provides that an attenpt to conmit an offence is
itself an offence if the intention has been revealed by the offender's
starting to carry it out and if conpletion of the act was prevented purely by
ci rcunst ances i ndependent of the offender's will. This principle is repeated
in article 5 with regard to the crimnalization of torture.

Article 5

39. The separate Ordinance to inplenent the Convention on Torture, which has
been presented to Parlianment and debated and approved, establishes universa
jurisdiction for the crimnal offence of torture. This is regulated in
article 6.

40. There is no obvious reason why there should be an obligation to
establish this far-reaching formof extraterritorial jurisdiction. The
of fence of torture does not have any intrinsically cross-border

characteristics. 1In practice the offender and victimoften have the sanme
nationality and the offence is usually commtted in the territory of the State
of which the of fender and victimare nationals. 1t should also be noted that

as long as offenders have the support of the social or political circle in
whi ch they nove they will have no reason to flee. The nere fact that torture
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is a very serious offence which arouses w despread indignation and concern is
not initself a sufficient justification for application of the principle of
uni versality.

Article 6

41. The rules of the Code of Crimnal Procedure of the Netherlands Antilles
are applicable to offences falling within the jurisdiction of the courts of
the Netherlands Antilles. The courts have the power to direct that a suspect
be taken into custody or other measures taken to ensure his or her presence,
provi ded that the normal conditions applying to such neasures are fulfilled.
Under the Extradition Act these neasures may al so be taken in connection with
extradition, even before a request for extradition has been submtted.

42. Under articles 187 and 221 of the new revised Code of Crim nal
Procedure, a prelimnary investigation nust take place as soon as there is
reason to believe that an offence has been comm tted.

Articles 7 and 8

43. Reference is made in this respect to the previous reports.
Article 9
44, The Code of Crimnal Procedure now contains a new part concerning

i nternational judicial assistance. This specifies the grounds for refusing a
request for judicial assistance and includes a special rule governing
interviews by foreign police officers (arts. 555 et seq.).

45, Where such a request is based on a convention, it will be granted
wherever possible. Even if it is not based on a convention it will still be
granted if it is reasonable and provided that it is not contrary to a
statutory regulation or a direction of the Mnister of Justice. Article 559
lists the grounds on which a request may be refused. Article 560 provides
that requests for nutual assistance in connection with offences of a politica
nature may not be granted wi thout an authorization by the Mnister of Justice.
Thi s authorization may be given only for requests based on a convention and
after consultation with the Mnister of General Affairs. Articles 561 to 565
set out the procedure to be foll owed.

Article 10

46. One of the conclusions in the previous report was that the training
given to police officers, prison officers and forensic instructors in prisons
(FOBA) was insufficient. The managenent of the remand centre introduced a new
training programe in 1992 as part of the reorganization process and is
constantly engaged i n upgrading the training progranmes.

47. New trai ni ng programmes have been introduced for police officers too as
part of the reorganization process. New recruits now go through an induction
programe known as “Police 2000” at the Police Academy. This concentrates on
teaching social skills. In this connection the police managenent have

devel oped a policy on interpreting the tasks of the police force and its
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of ficers throughout the 1990s. The induction programre al so provi des both
prof essi onal and non-vocati onal on-the-job-training to ensure that police

of ficers have the right attitudes and skills to enable themto cope with the
rapi d changes that are taking place in society.

Article 11

48. Interrogation of suspects and other related matters is regulated in the
Code of Crimnal Procedure. The general instructions on howto perform
interrogations are given to the police in the Code of Crim nal Procedure. A
judge will not use any evidence which has been obtained through inproper use
of police powers under the law. |If no other evidence can be adduced, it wll
not be possible to prove that the accused conmitted the of fence and he or she
will have to be acquitted.

49. If the evidence has been obtained directly by neans of a breach of
fundamental principles and this has seriously prejudiced the defence's case,

it my not be admitted in court. A breach of this kind will be deenmed to have
occurred where statutory rules or rules of unwitten | aw have been infringed.

50. As nentioned under article 2 of this report, the NID is the independent
entity under direct supervision of the Procurator-General which is responsible
for investigating cases involving public officials, police officers or prison
officers. Since 1995 the NI D has been charged wi th supervising the
functioning of the public officials referred to above.

51. There is an independent board of visitors for the prisons and renmand
centres (established by National Decree of 14 Decenber 1962, Oficial Bulletin
1962, No. 160). The function of this board is to supervise and assist the
governor of such institutions and the Mnister of Justice. Because the
inmates are in a position of dependency, there should be a conpletely

i ndependent body which they can approach if they so wi sh. The nenbers of the
board of visitors are appointed by the Mnister of Justice and they report to
the Mnister. Since it is essential that the board has regular and systematic
contact with both managenent and inmates, nmonthly meetings are held. The
menbers of the board are authorized to enter and inspect any parts of the
prisons at any tine. The board has the obligation to nmonitor and report any

abuse of power. It has becone very efficient in carrying out its supervisory
duties.
52. The courts can also play a supervisory role if inmates apply to them

Prisoners may require that their case be handled in accordance with the | ega
provi sions of the Convention. Proceedings before the courts are usually
brought by way of application for an interiminjunction

Articles 12 and 13

53. A public prosecutor may initiate a crimnal investigation and the
Procurator-General has the responsibility to ensure the proper prosecution of
a crimnal case. Furthernore, the Procurator-General may give the public
prosecutor instructions about how to conduct an investigation
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54. Under article 15 of the Revised Code of Crimnal Procedure the right of
conplaint entitles the prisoner to file a conplaint with the relevant judicia
authorities. The right is nodelled on the nodified right of conpl aint
introduced in the Netherlands in 1984. The right of conplaint also applies
where the police or crimnal justice authorities are dilatory; after a
reasonabl e period the prisoner may file a conplaint for non-prosecution. This
appl i es even where no decision has been taken not to prosecute.

55. The NID falls directly under the jurisdiction of the Procurator-Genera
and offers a greater guarantee of an independent and objective investigation
where a conplaint is filed about police brutality. This is an inprovenent on
the previous situation where conplaints about ill-treatment were investigated
by col | eagues of the accused police officers.

56. The Prison System Ordi nance makes provision for the establishment of a
conplaints commttee for the remand centre/prison. The draft ordi nance has
been debated and approved by Parliament, but has not yet becone |aw for the
reasons nentioned previously.

Article 14

57. The | aw of the Netherlands Antilles provides several nmeans by which
victinms of crimes of violence may obtain conpensation. Both the Civil Code
(arts. 1382-1397 d, for damage caused to others) and the Revised Code of
Crimnal Procedure (art. 206, for damage caused by the of fender) of the

Net herl ands Antilles contain provisions governing conmpensati on and danmages
that ensure that the victimof an act of torture obtains redress.

58. The position of the injured party too is greatly inproved under the new
Code of Crimnal Procedure. During the trial the victimmay apply for
conpensati on not exceedi ng ANG 10,000. But the victimmay al so obtain support
and assistance during the investigation. For exanple, the police may arrange
a sinple conpensation schene with the of fender, after which the prosecution is
di sconti nued.

Article 15

59. The Code of Crimnal Procedure of the Netherlands Antilles contains
rules (arts. 381-387) for the evaluation of evidence. As nentioned

previ ously, evidence that is obtained unlawfully may not be used by the
prosecuti on.

60. The position of witnesses has been bol stered by safeguards in the new
Code, which take effect where the balance in the proceedings is in danger of
bei ng di srupted because the wi tness can no | onger discharge his or her
statutory duty to help in ascertaining the truth. |If wtnesses are threatened
to such an extent that it would not be reasonable to expect themto give
evidence in public, the law of crim nal procedure should afford them
protection by allowing themto give evidence in private w thout revealing
their identity.

61. The Revi sed Code of Crimnal Procedure describes such a witness as an
anonynous witness. In many crimnal cases the police need statenents from
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W t nesses to produce evidence that the suspect has commtted the crimnal act
of which he is suspected. Particularly in the case of serious offences it is
i mportant to the suspect that no testinony be given against him |In such

cases, there may be a serious threat to the witnesses. By |law the exani ning

magi strate may now direct in such cases that a witness will remain anonynous.
The witness will be questioned in such a way that his or her identity remains
conceal ed.

Article 16
62. Reference is nade here to the previous reports and to the section of

this report dealing with articles 10 to 14.
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1. Report of the Committee of Inquiry, established by National Decree of
4 Septenmber 1997, No. 1, into the riot in the remand centre and prison
on Curacao.

2. Nati onal Decree of 5 January 1994, No. 4, establishing the Steering
Committee on Alternative Penal Sanctions.

3. Nat i onal Decree of 15 September 1997, No. 18, anending the Nationa
Decree of 5 January 1994.

4, Nati onal Decree of 6 November 1997, No. 10, establishing the Advisory
Committee on the Alternative Disposal of Crimnal Cases.

5. Nati onal Ordi nance of 13 Cctober 1995 inpl enmenting the Convention
agai nst Torture and OQther Cruel, Inhuman or Degradi ng Treatment or
Puni shment .

6. Nat i onal Ordi nance of 27 June 1996 to establish principles for the

pri son system

7. Instructions of the Mnister of Justice of 1 January 1996 on the
prevention of torture, the use of cells and the treatnent of arrested
per sons.

* These annexes may be consulted in the files of the Ofice of the
United Nations Hi gh Conmm ssioner for Human Ri ghts.
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Part Two
Aruba
I .  PENAL AND PENI TENTI ARY SYSTEM
A.  CGenera
63. Wil e Aruba’ s young and advanced constitutional system contains the main

| egal safeguards required by the human rights conventions, other |egislation
gi ves shape to the crimnal law, the law of crim nal procedure and the |aw
governing the execution of custodial sentences. Aruban crimnal and detention
| aw thus neet the requirements of the human rights conventions. However, as
this legislation is rather dated in a nunber of respects, it has not always
fulfilled the requirenments inmposed by Aruba itself inits Constitution. 1In
recent years, concentrated efforts have therefore been nade to rapidly
nmoderni ze this | egislation where necessary, particularly in the area of
crimnal procedure and detention |law. This has resulted in nodern | egislation
based on the human rights conventions and also in |egislative projects that
are on the point of conpletion.

B. The Constitution of Aruba

64. When Aruba obtained its separate constitutional status in 1986, it

sei zed the opportunity to introduce a constitution of its owm - the
Constitution of Aruba, based on the European Convention for the Protection of
Human Ri ghts and Fundanental Freedons, the International Covenant on Civil and
Political Rights, the European Social Charter, the Constitution of the Kingdom
of the Netherlands and the Constitution of the Netherlands Antilles. Aruba’s
Constitution | ays down the fundanmental rights of persons subject to the | aw of
Aruba. The guiding principle in this respect is the notion that citizens
shoul d be afforded protection agai nst and support by the authorities. Wat is
of essential inportance to the Convention is above all the right of
inviolability of the person laid down in article I.3 of the Constitution. As
a result, acts which in any way constitute an infringenent of the physica
integrity of a person are prohibited in the Constitution. Exceptions to this
right are permitted only if and insofar as they are provided for by law. This
is implemented, for exanple, by Aruba s new Code of Crimnal Procedure

(AB 1996 No. 75).

65. A nunber of the European Convention’s provisions also appear al npst
literally in the Constitution. Exanples are the principle of equality, the
principle of legality, the presunption of innocence and the ban on inposing
the death penalty. Article |.5 of the Constitution also contains detail ed
provi sions governing the | amf ul ness of arrest, detention and inprisonnment.
This article, which is closely nodelled on article 5 of the European
Convention and the case |law resulting fromit, covers all cases of deprivation
of liberty (art. 1.7). Finally, the Constitution includes a provision on

| egal assistance (art. 1.7) and provisions governing due process and the

i ndependence of the judiciary (chap. VI).
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C. Crimnal |aw

66. The principle of legality applies under both the crimnal |aw and the

| aw of crimnal procedure. Under article 1, paragraph 1, of the Crimnal Code
of Aruba (AB 1991, No. GTI 50), no offence is punishable unless it was an

of fence under a provision of the crimnal |law existing at the tine it was
committed (see also article 1.6 of the Constitution). Under article 9 of the
new Code of Crim nal Procedure of Aruba which took effect on 1 October 1997,
prosecutions are brought only in the cases and in the manner provided for by
country ordinance (i.e. a formal statute of the Aruban legislature). This
means that the substantive and procedural crimnal |aw of Aruba al ways accords
primacy to the principle of |legal certainty. An individual may not be

puni shed for acts that are not defined as crimnal by |law, every act taken by
the authorities under crimnal procedure should also be justified to the
individual. In this way all forns of arbitrary action agai nst the individua
are in principle made inpossible.

67. The Crimnal Code of Aruba was inadequate in two ways in terns of the

| egal rights protected by the European Convention. As nentioned in the
previous report, there were first of all several outdated regul ations
governi ng the execution of custodial sentences that were no | onger applied in
practice. For exanple, article 14 of the Code provides that the courts can
order that a person sentenced to a termof inprisonnent of nmore than five
years shoul d be shackl ed when working. CQutdated regulations of this kind,
which are no longer in keeping with nodern views on the treatnment of prisoners

and the nature of custodial sentences, will be repeal ed when the new | aw on
i mprisonment is introduced. The new bill governing the execution of custodia
sentences is presently being considered by the Advisory Council and will in
due course be submitted to the Aruban parliament. |If this becomes |aw, the

Crimnal Code of Aruba will cease to contain any provisions governing the
execution of custodial sentences. The existence of such provisions is no
| onger in keeping with the idea that inprisonment should be geared to the
rehabilitation of convicted prisoners (see also sect. E)

68. Second, the Aruban Crim nal Code provides only indirectly that torture
and ot her forms of inhuman or degradi ng treatnent are punishable of fences
(this too was nmentioned in the previous report). Although there are extensive
provi sions for punishing assault (arts. 313-318) and extra sentences are

avail able for inposition on public officials convicted of assault (art. 46),
torture as such is not a crimnal offence under the Code. This is why the

i mpl enenting legislation referred to in the previous report has now been
redrafted. As a result, a bill to inplenent the Convention against Torture
and O her Cruel, Inhuman or Degrading Treatnent or Puni shment is now being
publicly debated in the Aruban parliament. This legislation will shortly

i ntroduce the specific offence of “assault comritted by a person in the course
of his duties in the service of a government body agai nst anot her person
either with a view to obtaining information or a confession fromthe |atter or
to punishing him intimdating himor another person or conpelling himor

anot her person to do or allow sonmething, or out of contenpt for that person’s

clains to human dignity”. This offence carries a termof inprisonment not
exceeding 15 years, or 20 years (life) if the offence results in death (see
al so the notes on articles 2-4 of the Convention against Torture). It is
expected that the bill will beconme |aw on or around the date when this report

i s considered.
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D. Crininal procedure

69. The constraints that can be used against a defendant in the course of
crim nal proceedings and how this can be done are exhaustively regulated in
Aruba’s Code of Criminal Procedure, to which reference has al ready been nade.
The entry into effect of this new Code was a milestone in the history of
Aruba’s crimnal |aw system The rights of suspects have been greatly

i mproved in the new Code. Very inportantly, provision is now nade in many
places in the |law for the assignnent of defence counsel. |f necessary, the
assi stance of counsel may be free under a |l egal aid order. \Wenever a suspect
is deprived of his liberty, he is entitled to the i medi ate assi stance of
defence counsel. Indeed, counsel nmay be consulted even before the first
interview by the police. This neans that fromthe nmoment of the initia
contact with the crimnal justice authorities a suspect can be assisted by a
| awyer, who can nonitor the | awful ness of the treatnment accorded to the
suspect in the course of the crimnal proceedings and can apply to the court
in the event of any irregularities. This provides a strong safeguard agai nst
arbitrary and unl awful action by the authorities.

70. The new Code al so provi des other fundanmental safeguards agai nst unl awfu
action by the authorities. First of all, the application of constraints

agai nst a suspect is made the subject of precise rules. Before a constraint
is employed, it will have to be clear in each case whether certain m ni mum
conditions for the application of the nmeasure have been fulfilled. |If the
police or public prosecutions service fail to fulfil these conditions, they
wi |l be sanctioned by the courts for applying the relevant constraint. 1In

addition, article 71 of the Code provides that constraints used agai nst a
suspect (i.e. the pre-trial constraints under crimnal |aw including physica
constraints) must not be unreasonable in the light of the different interests
involved in the case and may al so be used only for the purpose for which they
are ultimately intended. Furthernore, it must not be possible to achieve the
object of the constraint in sone other |ess radical way. Lastly, there nust
be reasonabl e grounds for believing that the seriousness of the infringenent
caused by the constraint is justified by the seriousness of the offence.
These general principles of due process, which were originally derived from
unwitten law, are intended to help ensure that application of a custodia
measure cannot degenerate into an independent punitive process.

71. Finally, articles 178 to 181 of the Code create an explicit procedure
for individuals to claimconpensation for the unlawful application of
pre-trial constraints. |[If constraints are judged to be out of proportion to

their |awful object they are held in |law to have been an unl awful act by the
authorities.

72. In sumuary, Aruba’s system of crimnal procedure is based on the
principle that the |egitimcy of each governnent act should be denonstrated to
the individual concerned. |If constraints are used, their application must be

in accordance with various rules that can help to mnimze abuse of power.
E. Detention

73. Detention is possible in Aruba only in circunstances where it has been
regul ated by law. Detention infringes the fundamental rights of persona
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liberty and safety guaranteed in the Constitution and the right to nove
around, reside and choose a place of residence freely in Aruba. It also
follows fromthe Constitution that where a person is deprived of his liberty
the procedural rules given by or with the authorization of parlianment should
be observed. The power to deprive a person of his |liberty nust therefore be
laid down by |aw. Deprivation of |iberty may occur only in the cases |listed
exhaustively in article 1.5 of the Constitution. These are successively:

Lawful detention after conviction by a conpetent court;

Lawful arrest or detention for non-conpliance with the | awful order of a
court or in order to secure the fulfilment of any obligation prescribed
by | aw,

Lawful arrest or detention of a person effected for the purpose of

bri nging hi mbefore the conpetent |egal authority on reasonabl e
suspi ci on of having committed an offence or when it is reasonably

consi dered necessary to prevent his commtting an offence, fleeing after
havi ng done so or prejudicing a crimnal investigation

Lawful detention of a mnor for the purpose of educational supervision
or his awful detention for the purpose of bringing himbefore the
conpetent |egal authority;

Lawful detention of persons to prevent the spreading of infectious
di seases and of persons of unsound m nd, al coholics and drug addicts;

Lawf ul detention of persons to prevent thementering the country
illegally and of persons against whom an action is being taken with a
view to deportation or extradition

74. Once a person has been detained, the detention should be served in
accordance with the principles of the rule of law. The current regul ations do
not provi de an adequate framework for this as they date froma tinme when the
need for offenders to be rehabilitated and for prisoners to have legal rights
enf orceabl e agai nst the authorities had not yet been recognized. At present
the regul ati ons conprise the Prisons Act (PB 1930, No. 73) (based on

article 26 of the Crimnal Code of Aruba), the Prisons Oder (PB 1958, No. 18)
and the Prison Staff Instructions (PB 1958 No. 19). Together with Titles I
and 111 of Book 1 of the Crim nal Code of Aruba, these regulations constitute
the | aw governing the inplenentation of remands in custody, custodia
sentences and other fornms of detention. Like Aruba’s Criminal Code, the
Prisons Order and the Prison Staff Instructions contain no explicit ban on
torture and nerely contain an instruction “to treat prisoners considerately,
wi thout fraternizing with thenf (article 13 of the Prison Staff Instructions).

75. In view of the desire to nodernize detention lawin its entirety and
strengthen the position of prisoners, a bill to regulate the execution of
custodi al sentences was drafted. This bill was announced during the
fourteenth session of the Comm ttee against Torture in 1995. However, the
bill inits original formhas been subjected to a thorough review on the
recommendati on of the Advisory Council of Aruba, which has led to sone del ay.
The bill has now reached the stage where it can be presented to Aruba's
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parliament in the near future. The bill does not contain an explicit ban on
torture. Nor would such a ban be |ogical since the whole purpose of the bil
fromthe point of view of the rule of lawis to enmphasize the rights of
prisoners and to prohibit outright any action that would limt or underm ne
these rights (including fundanental rights) still further. In viewof this
express recognition of prisoners as independent persons having rights and
duties under the law, it follows that it is unnecessary to fornulate a ban on
torture within the prison system Here too, however, torture is of course a
crimnal offence under the general provision on torture in the bill to

i mpl enent the Convention against Torture.

76. Al the permitted infringenents of the fundanmental rights of prisoners
have been explicitly defined and the conditions on which the infringements are
possi bl e have been |isted exhaustively. |If these rights are nonethel ess

infringed unlawmfully, for exanple as a result of the way in which the
detention is inplenented, prisoners have a |lawful right to conplain about this
to an i ndependent board of visitors which is responsible for checking that
custodi al sentences are executed lawfully. A prisoner may be assisted by
counsel in a conplaint procedure. The rulings of the board of visitors on a
prisoner's conplaint are binding on the authorities responsible for

i mpl enenting the detention.

77. The bill defines precisely what infringenments of the physical integrity
of prisoners are permtted and on what conditions. Any search of prisoners to
di scover whether they have prohibited objects in their possession nmay not go
beyond an external search of their body and clothing. Prisoners nmay be
required to undergo nedical treatment only if they have - or are thought to
have - a sickness that poses a serious threat to their health or the health of
other prisoners. Finally, physical coercion - including the use of force - is
perm ssible only if and insofar as this is absolutely necessary in order to
mai ntai n order or security in the prison, carry out decisions of the
authorities in relation to the sentence or prevent the prisoner from escaping.
It is explicitly provided in this connection that physical coercion may never
be used if the consequences (for the prisoner) would be out of proportion to
the object served by the coercion. It is also provided that when coercion has
to be used the authorities should choose the formthat will achieve the
desired effect with the minimumof harm |In addition, a doctor should al ways
be called in to exanmine a prisoner within 24 hours when force is used.
Prisoners may conpl ain about the use of force to the board of visitors

menti oned above.

I'1. 1 NFORMATI ON RELATI NG TO ARTI CLES OF THE CONVENTI ON

Article 2
Par agraph 1
78. The neasures to prevent the possibility of torture in Aruba take two
forms. First of all, the possibility of torture is precluded by law in Aruba.

The right of every individual to inviolability of the person is enshrined in
article 1.3 of the Constitution of Aruba (AB 1987 No. GT 1). Under this
article, the fundamental right of inviolability of the person may be linmted
only by or pursuant to country ordi nance, in other words by Aruban
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| egi slation. The provision has therefore been el aborated in various itens of

| egislation. The nost inportant of themare the Crim nal Code of Aruba

(AB 1991, No. GT 50) and the bill to inplenent the Convention against Torture,
which is expected to be passed by the Aruban parlianment and become law in the
near future. Under this bill, torture will be an offence not in the Crim nal
Code but in a special ordinance. The definition of the offence of torture has
been cl osely nodelled on article 1 (1) of the Convention, and the offence
carries very heavy custodi al sentences (varying from 15 years’ inprisonnment to
life). For a detailed description of the content of the Code and the bhill
reference should be made to the notes on article 4 of the Convention bel ow.

79. Second, the possibility of torture is avoided by a system of preventive
supervi sion and regul ar checks on the treatment of prisoners. The supervision
and checks are presently arranged in three ways. First of all, the Aruban

Correctional Institute has a board of visitors. This board has been
instituted on the basis of the Board of Visitors (Prisons and Remand Centres)
Order (AB 1995 No. GT 25) and is charged - in essence - with supervising the
way in which custodial sentences and non-punitive orders are executed. Under
article 4, opening words and (a), of the Order referred to above, the board is
responsi ble in particular for “supervision of all matters relating to the
institution, especially the treatnment of prisoners and the observance of the
regul ations”. For this purpose, the nenbers of the board are entitled to gain
access at all tinmes to all parts of an institution and to all places where
prisoners are kept (art. 5 (1)). Under article 6 of the Order the board is
enpowered to ascertain the wishes and feelings of the prisoners by persona
contact with them and the prisoners can comunicate with the board free of
censorship. In this way, irregularities in the treatnent of prisoners can be
made public. The board is required to report before 1 March of each year to
the m nister responsible for the prison systemon its work in the past year

80. The board of visitors will also acquire a judicial role when the bil
governing the execution of custodial sentences becones |aw. Under this bil
the rights and duties of prisoners are defined in detail. Prisoners will be

entitled to conplain to the board of visitors about limtations on the rights
to which they are entitled and about violations of their rights. The board
acts in this respect as a conplaints court that is independent of the crimna
justice authorities and gives judgenents binding on the prison administration
The chairman of the board of visitors is a nenber of the Aruban judiciary.

81. The second guarantee of the supervision and checks to ensure the proper
treatment of prisoners is provided by the new Aruban Code of Crim nal
Procedure. This Code first of all inplenments article I.5, paragraph 3 (a), of

the Constitution, under which a prisoner may apply to the courts for a quick
deci sion on the | awful ness or otherwi se of his detention. Under the Code a
suspect has the right to be brought before a judge within three days of his
arrest (art. 89, para. 1). This right applies while the suspect is still in
police custody. Even afterwards, however, the | awful ness of the detention is
checked at regular intervals (during remand in custody). Although the purpose
of the courts’ involvenent is primarily to ensure that the conditions for the
application of detention have been fulfilled, the Code does not prevent the
subj ect of practices contrary to the Convention being raised during the
hearing. There is therefore judicial supervision of detention both in police
cells and in a remand centre.
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82. A provision that is of exceptional inportance in relation to the
treatment of prisoners, particularly those in police custody, is article 90 of
the Aruban Code of Crimnal Procedure. This article defines the neasures,

i ncludi ng coercion, that can be taken against a prisoner during pre-tria
detention. The constraints that can be enpl oyed agai nst a prisoner under this
article and that involve an infringement of the fundanental right of
inviolability of the person may be ordered only by the public prosecutor, who
must first obtain the authorization of the exam ning magi strate (a nmenber of
the judiciary). A special formof redress for such an infringenent exists
under the above-nentioned article 90, paragraph 7, in the formof an action to
the Joint Court of Justice of the Netherlands Antilles and Aruba.

83. Lastly, the Code of Crimnal Procedure gives prisoners the right to be
assisted by counsel. Counsel nmay be involved at a very early stage - even
before the start of the first police interviews - and is always assigned free
of charge during police custody. This nmeans that the way in which prisoners
are treated is always nonitored at first hand by a | awyer representing the
prisoner, who can intervene imediately if his client is treated in a manner
contrary to the Convention.

84. The statutory system al so provi des various ways in which prisoners can
in appropriate cases, obtain compensation through the courts for unlawful
treatment or seek an injunction to restrain any future acts constituting

unl awful treatnment. These clains can be based on the Aruban Code of Crim nal
Procedure or instituted as a purely civil action. |In addition, where there
has been an unl awful and serious infringenent of the fundamental rights of a
person in pre-trial detention, the case | aw shows that the courts may in
practice rule that the demand by the public prosecutor for a custodia
sentence or constraint is not adm ssible and i nmedi ately rel ease the prisoner

Par agraph 2

85. Aruba’ s | egal system contains a nunber of special itenms of |egislation
that cover enmergencies of the kind referred to in article 2, paragraph 2, of
the Convention. However, the basic requirenment that action by the authorities
shoul d be lawful and in accordance with the rule of |law continues to apply in
full in this |legislation.

Par agraph 3

86. Par agraph 3 of article 2 of the Convention stipulates that an order from
a superior officer or public authority may not be invoked as a justification
of torture. Articles 44 and 45 of Aruba’s Code of Crimnal Procedure contain
speci fic provisions governing observance of statutory regul ations and orders

gi ven by a superior. Under these articles a person who commits a crimna

of fence in the course of inplenenting a statutory regul ati on or obeying orders
given by a conmpetent authority is not punishable. However, a public servant

i nvoking this defence nmust show that the relevant order was given by the
conpetent authority or that he obeyed the order believing in good faith that

it had been given by the conmpetent authority.

87. In order to rule out any possibility that an order by a superior may be
i nvoked as a defence to a charge of torture, the bill to inplement the
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Convention against Torture explicitly provides that such a defence is excluded
(article 3 of the bill). This means that there can be no di scussion whatever
about the question of whether a public servant may avoid conviction for
torture by invoking the defence of an order given by his superior. Article 3
of the bill also explicitly excludes the possibility that a public servant can
rai se the defence that he was inplenmenting a statutory regul ation

Article 3
88. Aruba’s imm gration policy involves the restrictive application of the
scope provided by the Adm ssion and Expul sion Ordi nance (AB 1993 No. GI 33).
A maj or consideration is the small size of the country: it would not be

feasible to all ow people to enter Aruba wi thout restriction in order to settle
and work there. This would nake excessive demands on the avail abl e
infrastructure and | ead to undesirable situations. 1In viewof this limted
capacity to absorb foreigners, aliens can be adnmitted only if this would be in
the real interests of Aruba or if there are pressing reasons of a humanitarian
nat ure.

89. In order to stay in Aruba, an alien nmust have a valid residence permt.
Anyone found in Aruba without a valid residence permt may be rempved by the
M ni ster of Justice under article 19 of the Adm ssion and Expul sion O di nance
or by the Procurator-General under article 15. Appeal |ies against a decision
of the Mnister of Justice pursuant to the Adm nistrative Decisions Appeals
Ordi nance (AB 1993 No. 45).

90. In accordance with article 2 of the Charter of the Kingdom of the

Net her | ands and the Adm ssion and Expul si on Ordi nance, requests for asylumin
Aruba that are made in Aruba are dealt with by the Aruban authorities.
Requests for asylumin the Netherlands that are made in Aruba are dealt with
by the Netherlands m ssion. The 1967 Protocol relating to the Status of

Ref ugees took effect in Aruba on 1 January 1986. The term “refugee” is
limted in both the 1951 Geneva Convention and the Protocol to persons who
have a wel | -founded fear of persecution. The right of the State to deci de who
shoul d be treated as a refugee is preserved. |[If someone is treated as a
refugee the parties to the Protocol may not expel or return such a person
Since Aruba has no statutory procedure for dealing with asylumrequests, each
request has to be dealt with on an ad hoc basis. This is because there have
hitherto been scarcely any requests for political asylum Although there are
therefore no official procedures, the authorities concerned work together as
closely as possible in order to determ ne whether there is a well-founded fear
of persecution (this fear nust be supported by facts) and, if thereis, to
provi de adequate protection for the person concerned. Consultation also takes
place with the Mnistry of Foreign Affairs in The Hague, the m ssions of the
Ki ngdom abroad and the rel evant international organizations. The fina

deci sion on a request for asylumis taken by the Mnister of Justice.

Article 4
91. Criminal liability for torture is regulated in the bill to inplenent the

Convention against Torture. Oher forms of physical violence are offences
under Aruba’s Crim nal Code.
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92. The perpetrator should in principle be a government official or other
person acting in an official capacity. This action may consi st of physica
acts, attenpts to commt such acts or procuring, permtting or tolerating such
acts. As the forms of assault that qualify as torture constitute aggravated
forms of assault, attenpts too are offences.

93. Articles 313-318 of the Crimnal Code of Aruba provide that the offence
of assault and the aggravated fornms of assault carry penalties. The sentences
for the conm ssion of such offences are included in these articles: the

maxi mum sent ences range from 2 years' inprisonment for assault (art. 313,
para. 1) to 15 years' inprisonnent for serious assault committed with
preneditation (art. 316, para. 2). The sentences may be increased by a third
for officials who commit the offence in the course of their duties (art. 46),
where such officials breach a special legal duty or, in commtting the

of fence, abuse a power, opportunity or neans given to themby virtue of their
of fice. The maxi mum sentence for serious assault commtted by an official in
the course of his duties is therefore 16 years (art. 316, para. 1, in
conjunction with art. 46), but 20 years if the victimdies (art. 316, para. 2,
in conjunction with art. 46). These are very nmuch in line with the sentences
contained in the bill to inplenent the Convention against Torture.

94. As regards the difference between the offences of torture and assault,

it should be noted for the sake of clarity that under the term nol ogy of
Aruban crimnal |aw only very serious forms of assault are eligible to be
treated as torture. To treat torture as serious assault within the specific
meani ng of articles 315 and 316 of the Crim nal Code would not, however, do
justice to the purpose of the provisions of the Convention. Serious assault
presupposes the causing of serious physical injury, including the nmenta

injury referred to in article 84, paragraph 2, of the Code. Torture could,
however, assune forms that involve severe pain or suffering but |eave no
physical or nmental traces. This is why it would not be sufficient to use the
term“serious assault” in the Odinance inplenenting the Convention. Although
reference is made to assault rather than serious assault in the definition of
torture, it should nonetheless not be inferred fromthis that the definition
does not extend to forms of assault that are less serious in ternms of the pain
and suffering caused than a serious assault occasioning physical injury.

95. The maxi mum term of inprisonment that can be inposed in Aruba is life
(art. 11, para. 1). Article 14 of Aruba's Constitution also provides that the
death penalty may not be inposed. It follows that this penalty no | onger
appears in Aruba's Crimnal Code. It should also be noted that the maxi mum
sentences do not apply nerely to the perpetrator of the offence but also to
those who arrange for or intentionally procure the comm ssion of the offence
or participate in it (art. 49).

Article 5

96. Articles 2-8 of Aruba's Crimnal Code regulate jurisdiction

Articles 2, 3 and 8 of the Code are inmportant in relation to the Convention
Under these articles the crimnal [aw of Aruba is applicable to any person who
conmits torture either in Aruba or on board an Aruban aircraft or vessel
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insofar as this jurisdiction is not precluded by international |aw  Aruban
| egi slation therefore conplies with the requirenent of article 5,
paragraph 1 (a), of the Convention

97. In order to comply in full with the obligations fornulated in article 5,
paragraph 1 (b) and (c), and paragraph 2, of the Convention, article 5 of the
bill to inplenent the Convention against Torture contains a universa

jurisdiction clause. Under this provision, any person who conmits torture
outside the territory of Aruba commts an offence as defined in articles 1
and 2 of the bill. Although article 5, paragraph 2, of the Crimnal Code of
Aruba already partially provided for Aruba to have jurisdiction in the cases
referred to in article 5, paragraph 1 (b), of the Convention, it was not
possible to bring a prosecution in all cases.

Article 6

Oficials responsible for investigating offences

98. Under the Code of Criminal Procedure (art. 184) the persons charged with
i nvestigating offences are police officers and special police officers,

insofar as the latter have been appointed by or on behalf of the Mnister of
Justice. O hers persons charged with investigating offences are those who
have been designated in special statutory regul ations as being responsible for
enforcing the provisions of the regulations, for ensuring their observance or
for investigating the offences defined in them (art. 185). Persons who are
conpetent to investigate are the procurators general, the public prosecutors
and the local police chiefs. |If they exercise this power, they are designated
as investigating officials for the purposes of the Code of Criminal Procedure
(art. 1). The change in the situation whereby the public prosecutor is no

| onger charged with investigating but is nmerely conpetent to investigate
reflects the fact that investigations are the specific responsibility of the
crimnal investigations departnent of the police.

99. The public prosecutor or Chief Public Prosecutor supervises the

i nvestigation and may i ssue orders to persons charged with investigating or
conpetent to investigate offences (art. 183, para. 1). As regards genera
supervi sion, however, the Chief Public Prosecutor is bound by any instructions
given by the Procurator General (art. 4, para. 2, Judiciary Organization

Ordi nance; see also art. 14, Code of Crimnal Procedure). This neans that the
Procurator General, as head of the Public Prosecutions Service, can issue

gui del i nes concerning investigations and sentenci ng demands. Only on appea
can the Procurator General give direct instructions for a further

i nvestigation (art. 183, para. 3). The public prosecutor has control of the
entire preparatory investigation, subject to the provisions in the new Code of
Crimnal Procedure regarding the intervention of the exam ning magistrate
(art. 183, para. 2).

Consequences of norm viol ations

100. As a result of the provisions of the conventions relating to human
rights and the principles of due process, the courts have gradually acquired a
greater freedomto weigh all the interests in an action. This jurisdiction to
consider the different interests has supplenented their jurisdiction to apply
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the law. Inspired by the human rights conventions the courts have in recent
decades devel oped their own “extra-|egislative” systemof sanctions. If the

Public Prosecutions Service infringes the principles of crimnal procedure,
the courts may rule that its case is inadm ssible or, where the infringenment
is less serious, that its evidence is not adm ssible. The requirenment in each
case is that the normthat has been violated is intended for the protection of
the suspect and that the interests of the suspect have i ndeed been prejudiced
by the violation.

101. The suspect or his counsel may also refer the question of a norm
violation to the courts. Depending on the stage which the proceedi ngs have
reached, the judge who hears such an application will be the trial judge, the
judge in chanmbers or the exam ning magistrate. It should be noted
incidentally that the courts may thensel ves decide of their own volition to
consider a normviolation (art. 413, para. 1). The main rule is that the

j udge exam nes whether the normthat has been breached can be rectified in a
way that is in keeping with the nature and scope of the norm He may issue
the necessary instructions for this purpose (art. 413, para. 1). According to
paragraph 2 of article 413, there will be no rectification if:

(a) This is no | onger possible in practice;
(b) The Code has made a different provision for the rel evant case; or

(c) The interests of the defence or the prosecution would be
di sproportionately harnmed by rectification

102. Separate provision is made for cases where the period allowed for
deprivation of liberty has been exceeded. Under article 413, paragraph 3,
this period may be extended in exceptional circunmstances. However, this is
possible only if the release fromcustody would underm ne faith in the | ega
systemto such an extent that it is definitely in the public interest that the
pri soner should continue to be deprived of his liberty. Were this is the
case the judge may, at the request of the public prosecutor, fix a new period
of detention within not nore than 24 hours of the expiry of the origina
period. In addition, it is necessary that the Code should fix a new period
and that the statutory requirenents should be fulfilled.

103. When rectification as referred to in paragraphs 1, 2 and 3 of

article 413 is not possible, the normviolation does not as a rule have any
consequences (art. 413, para. 4). Under paragraph 5 of article 413 there are
two exceptions to this rule:

(a) Where a special statutory provision already stipulates the
consequences of a normviolation (in other words, the act is a procedura
nullity);

(b) In the event of infringenment of norms essential to the proceedi ngs
the judge may decide in his final judgenent to inpose a procedural sanction
either of his own volition or at the request of the Public Prosecution Service
or the defendant (or his counsel).
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104. In the latter case (infringenent of nornms essential to the proceedi ngs)
the [ aw provides the foll ow ng sancti ons:

(a) Reducti on of sentence (art. 413, para. 5 (a));
(b) Excl usi on of evidence (art. 413, para. 5 (b));

(c) Non- admi ssibility of the case of the public prosecutions service
(art. 413, para. 5 (c));

(d) Conpensation in addition to or instead of the above-nentioned
sanctions (art. 413, para. 6).

105. If the sentence is to be reduced, there nust be reasonabl e grounds for
believing that the prejudice caused by the normviolation can be conpensat ed.
Evi dence may be excluded only if the results of the investigation have been
obtained directly by the irregularity and it is also reasonable to assune that
the defence has been seriously prejudiced by the use of these results of the

i nvestigation. The Public Prosecutions Service's case will be held to be

i nadm ssible only if the way in which the case has been handl ed has deprived

t he defendant of a fair trial

106. The seventh and | ast paragraph of article 413 refers to all the previous
par agraphs: when assessing a normviolation and considering what consequences
shoul d be attached to it and when weighing the various interests in a case,

t he judge nust take special account first of all of the nature, inportance and
scope of the normthat has been viol ated, second of the seriousness of the
violation and third of the degree of culpability of the person who violated
the norm

Pre-trial constraints - genera

107. Book 3 of the Code starts with a general provision that codifies sonme
general principles of due process (art. 71). The consent of a judge is
required for the application of very far-reaching pre-trial constraints.
Three new pre-trial nmeasures are searches in the body (art. 78, para. 3), DNA
testing (art. 79) and the tapping of data comunications (arts. 167-174).

108. Article 71 sets out the general conditions that apply to the use of
every formof pre-trial constraint. |t does not alter the specific statutory
requi renents that govern the application of particular pre-trial constraints.
The general conditions of article 71 are a codification of the nbpst common
unwritten principles of due process. These principles serve as genera
guidelines in determning the scope for discretion left by the application
criteria (e.g. suspicion, serious objections and interests of the

i nvestigation).

109. The application of every formof pre-trial constraint is subject to the
foll owi ng general conditions:

(a) The use of the constraint must not be unreasonabl e, taking account
of the different interests in the case (application nust not be arbitrary);
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(b) The power to apply a constraint must not be exercised for a
pur pose other than that for which it was granted (application nmust not be an
abuse of power);

(c) The object of the constraint cannot be achieved in a different,
nore efficient and | ess radical way (subsidiarity);

(d) The seriousness of the infringenent that will be caused by the
constraint is justified by the seriousness of the offence (proportionality).

110. The codification of these principles does not nmean that other
(unwritten) principles cannot be invoked. This is evident even fromthe fact
that article 413 deals with the consequences of violations of “norms”, which
are defined in paragraph 1 as being both regulations and rules of unwitten

I aw.

Constraints involving deprivation of liberty: interview, police custody and
pre-trial detention

I nterview

111. It follows fromarticle 73 that a suspect who has been arrested nust be
taken to a place of interview. Before the interview starts the suspect is
advised of his rights (art. 82). |In addition, article 48 provides that a

suspect nust be given the opportunity to exercise his right to |l ega
assi stance. Thereafter there are four possibilities:

(a) The interview starts i medi ately;
(b) The suspect is imediately detained in police custody;

(c) The suspect is brought before the exam ning magistrate to be
remanded in custody;

(d) The public prosecutor or Chief Public Prosecutor releases the
suspect.

112. It follows that an investigating official is not obliged to use all or
part of the period of six hours which is allocated for the interview under
article 80. Whether the official does so depends entirely on the
circunstances. The period of six hours is intended as a maximum if the

i nterview can be conpleted nmore quickly, the suspect may not be forced to
“serve out” the six-hour period. Under article 80, paragraph 2, the period
starts at the nonment when the suspect arrives at the place of interview |If,
however, the suspect is not in a proper state to be interviewed, the period
starts when he is.

113. In principle, the period between 10 p.m and 8 a.m is not counted in
determ ning the maxi mum period. However, the Chief Public Prosecutor may
direct that an interview started before 10 p.m wll continue thereafter if
this in the interests of the investigation. The period of the interview
after 10 p.m is deducted fromthe six hours (art. 80, para. 1).
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Detention in police custody

114. The public prosecutor or Chief Public Prosecutor before whomthe suspect
i s brought or who has hinmself arrested the suspect may order after the
interview that the suspect be detained in police custody in the interests of
the investigation (art. 83, para. 1). Before the order is made the suspect is
gquestioned by the public prosecutor or Chief Public Prosecutor. He is also
informed that he will be assigned | egal counsel free of charge for the
duration of the police custody (art. 83, para. 2).

115. Under article 86 detention in police custody is possible only in the
event of an offence for which pre-trial detention is permitted. If the tria
has started, such an order may no | onger be nade for the sane offence.

116. Article 87 specifies the periods. The order for detention in police
custody remains in force for a maxi mumof two days. Only the public
prosecutor is enpowered to extend this order and may do this once for a

maxi mum of eight days in the interests of the exam nation. An extension is
perm ssible only in the event of urgent necessity. In keeping with the Brogan
judgenent of the European Court of Human Ri ghts, the new Code provides that a
suspect nust be brought before the exam ning magi strate as quickly as
possi bl e, but in any event no |ater than 24 hours after the public prosecutor
has ordered an extension of police custody. The maxi num period that may

el apse between the arrest of the suspect and his appearance before the

exam ning magi strate is 3 days and 16 hours.

Pre-trial detention

117. Title VIII of Book 3 deals with pre-trial detention (remand in custody
by order of the exam ning magistrate, further remand in custody by order of

the district court and arrest by order of the district court). Article 100

specifies the cases in which pre-trial detention may be ordered:

“ 1. An order for pre-trial detention nmay be made where there is a
suspi ci on of:

“(a) an indictable offence which, according to the statutory
definition, carries a termof inprisonment of four years or nore, or

“(b) one of the indictable offences described in article 204,
paragraphs 1 and 2, articles 236, 245, paragraph 3, 259, 266 and 298,
paragraph 1, articles 32l1a, 334, 339, 339a and 366, paragraph 1, and
articles 368, 404, 405, 410 and 431 of the Crim nal Code.

‘2. The order may also be made if the suspect has no fixed address or
pl ace of residence in Aruba and he is suspected of an indictable offence
that carries a termof inprisonnment.”

118. An order as referred to in article 100 may be made under article 101
only if there are “serious objections” against the suspect. |In addition there
should be a real risk that he will abscond or a belief that he constitutes a
real threat to society (art. 101, para. 1). Article 101, paragraph 2, gives
an exhaustive list of the grounds for a belief that a suspect constitutes a
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real threat to society. 1In brief, there nust have been a serious breach of
the |l egal order or a danger of recidivismor perversion of the course of
justice.

119. An order for remand in custody is valid for a maxi mum of ei ght days and
may be extended once for a maxi mum of eight days. The orders are always nade
by the exam ning nagistrate on the application of the public prosecutor

(arts. 92 and 93). The exam ning nmagi strate hears the suspect either before
making the first order or at the earliest opportunity thereafter (art. 92,
para. 3). \Where application is nmade for the remand in custody to be extended,
t he exam ni ng magi strate shoul d question the suspect if he believes there are
grounds for doing so (art. 93, para. 3).

120. Before the start of the trial, an order for further remand in custody
(art. 95) or arrest and remand in custody (art. 96) is nmade by the exam ning
magi strate on the application of the public prosecutor. Under article 98,
paragraph 1, an order for further remand in custody or for arrest and remand
in custody by the exam ning magi strate remains in force for a period to be
speci fied by the exam ning magi strate but not exceeding 60 days (art. 98,
para. 3). In principle, the trial should therefore start within 90 days of
the date on which the order for pre-trial detention takes effect. 1In specia
cases, however, the order may be extended once for a maxi mum of 30 days
(art. 98, para. 4).

121. If the order for further remand in custody or for arrest and remand in
custody has been made at the trial, it remains in force for an indefinite
period and until it is cancelled. The sanme applies if the trial has started

within the period of 60 days referred to in article 98, paragraph 1 (art. 98,
para. 2).

122. An order for pre-trial detention may be cancelled at any tinme. This is
done either by the exam ning magistrate or by the court depending on the stage
of the investigation (art. 103, para. 1). A suspect who applies for the first
time for the remand to be cancelled is given the opportunity to be heard about
the application. Thereafter the judge is no | onger obliged to hear the
suspect on such an application. Appeal too lies only once against an order
for pre-trial detention. By way of conpensation, article 98, paragraph 5,
provi des that the suspect is given the opportunity to be heard on each
application under article 98 (art. 98, para. 5).

123. The Code al so provides for the possibility of suspending and postponing
pre-trial detention (arts. 111-118). Depending on the stage of the

proceedi ngs, either the judge who ordered the pre-trial detention or the court
that tries (or last tried) the case is conpetent to hear such an application
(art. 114).

124. Part 7, Title VIII, Book 3 of the Code deals with pre-trial detention in
the case of final judgenents. Paragraphs 1 and 2 of article 105 are intended,
in brief, to prevent a situation in which the duration of the pre-tria
detention exceeds the duration of any non-suspended custodi al sentence that is
i nposed. In the event of a constraint neasure which entails - or may entail -
deprivation of liberty the pre-trial detention therefore continues. |If the
noti ce of sumons and accusation is quashed (art. 105, para. 5) or if appea
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is | odged against acquittal on the facts or on a point of law (art. 105,
para. 6), the trial (at first instance or on appeal) should start within three
weeks of the final judgenent.

125. |If appeal is |lodged after the final judgenent at first instance, the
orders referred to in articles 96 to 103 are nade by the Joint Court of
Justice (art. 108, para. 1). An order for further remand in custody or for
arrest and remand in custody is valid for a period not exceeding five nonths
and may be extended by the Joint Court of Justice once for a period not
exceeding 30 days if there are good reasons for doing so. However, the Joint
Court of Justice should assess within 30 days of appeal being | odged whet her
the cases and the grounds referred to in articles 100 and 101 are stil
present (art. 108, para. 3).

126. Article 108, paragraph 4, provides that an order for further remand in
custody or for arrest and remand in custody applies for an indefinite period
(until no appeal is possible) if it has been made during or after the trial or
if the trial has started within the period specified in article 108,

paragraph 3. This also applies if appeal in cassation has been | odged agai nst
the final judgement or if the Suprenme Court has referred the case to the Joint
Court of Justice in accordance with article 14 of the Cassati on Regul ati ons of
the Netherlands Antilles and Aruba.

Prelimnary judicial investiagation

The structure of the prelimnary judicial investigation

127. The Code is intended to reduce the role played by the exam ning

magi strate as an extension of the investigating authorities. |In fact, the
exam ni ng magi strate has a passive role that consists of nonitoring and
checking. It is the public prosecutor who has conplete charge of the

prelimnary investigation as a fully fledged dominus litis. At decisive
nonents his acts are checked or legitimted by the exam ning nagistrate. This
principle is reflected in article 155, paragraph 2; the public prosecutor has
control of the entire prelimnary investigation, without prejudice to the
provi sions concerning the intervention of the exam ning nagi strate.

128. The passive function of the exam ning magi strate is evident, anpng ot her
things, in relation to the use of pre-trial constraints. |In principle, the
exam ni ng magi strate cannot apply a constraint of his own volition either in
the course of the prelimnary investigation or otherwise; as a rule, he is
dependent on an application by the public prosecutor. However, there are the
foll ow ng exceptions to this principle:

(a) The seizure of all objects liable to seizure (art. 130);

(b) An order for the surrender or transfer of any object liable to
seizure (art. 131);

(c) An order for the surrender of “itenms of mail” insofar as they are
obviously intended for or sent by the suspect (art. 140 in conjunction with
arts. 127-129).
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129. After the conpletion of the prelimnary judicial investigation the
exam ning magi strate may exercise his powers (including the power to inpose
constraints) of his own volition during any investigation order by the tria
judge or the court sitting in chanmbers. |In such circunstances there is no
obj ection since the exam ning nmagistrate is acting as on the instructions of
an i ndependent court. The Code specifies four cases in which further

i nvestigation may be required:

(a) Further investigation after conpletion of the prelimnary judicia
i nvestigation but before the trial starts (art. 274);

(b) Further investigation to determ ne whether a notice of summns and
accusation is well-founded (art. 359);

(c) Referral back to the exam ning magistrate during the tria
(art. 359);

(d) Referral back to the exam ning magistrate after resunption of the
trial where the investigation has proved to be incomplete after due
del i beration (arts. 390-391 in conjunction with art. 359).

130. The passive position of the exam ning magi strate is also apparent in
relation to the application of constraints. An order for detention in police
custody is nmade by the public prosecutor or Chief Public Prosecutor. Any
extension is ordered by the public prosecutor. This extension is reviewed by
t he exam ning magistrate within 24 hours (art. 89, para. 1). The orders for
pre-trial detention are always made by the exam ning magi strate on the
application of the public prosecutor, but they are in the nature of an

aut horization. The public prosecutor does not have a duty to make use of this
procedure.

131. Further evidence that the public prosecutor is in charge of the entire
prelimnary investigation is the fact that the use of a special constraint
(see Book 3) is never dependent on the condition that a prelimnary judicia
i nvestigation has been or will be instituted. Naturally, however, the

aut hori zation of the exam ning magistrate is always required for the
application of very far-reaching constraints.

132. The exami ning magi strate still plays the pivotal role in interview ng
and exam ni ng suspects, w tnesses and experts. Only in the context of a
prelimnary judicial investigation can a suspect who is at |iberty and any

Wi t nesses and experts be sunmoned to appear before the exam ning magi strate.

Al t hough the public prosecutor can appoint experts under article 190, only the
exam ni ng magi strate can swear themin (art. 263), conpel themto appear

(art. 262, in conjunction with art. 247, para. 2) and inpose a duty of secrecy
on them (art. 271).

133. The scal ed-down role of the exam ning nagistrate in the investigation
means that in his reviewrole he can act as the appeal body for those cases in
whi ch the suspect wi shes to challenge the actions of the public prosecutor
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The course of the prelimnary judicial investigation: application and
term nation

134. If the public prosecutor considers that a prelimnary judicia
investigation is necessary in connection with an offence in accordance with
the provisions of article 187, he applies to the exam ning magistrate for an
i nvestigation to be instituted i mediately (art. 221). The suspect too can
try to have an investigation started if he is in pre-trial detention and has
not yet been conmitted for trial (art. 224, para. 2).

135. The ternmination of a prelimnary judicial investigation is irrevocable
(art. 272). Further investigation by the exam ning magistrate is possible
only if he is so instructed by the court sitting in chanbers or the tria

j udge.

136. The termination of a prelimnary judicial investigation (in conjunction
with the decision on whether or not to continue the prosecution) is regul ated
as follows. The exam ning magistrate term nates an investigation in two cases
(art. 272). First of all, he termnates it if he believes that the

i nvestigati on has been conpleted or there are no grounds for continuing it.

In such cases the public prosecutor arranges within a nonth of the decision to
term nate the investigation for the suspect to be commtted for tria

(art. 275 in conjunction with art. 279, para. 1) or to be sent a notice of

di scontinuation of prosecution (art. 279, para. 1). 1In the latter case the
prosecution is term nated. Unless new evidence becones known, the suspect can
no | onger be prosecuted in |law for that offence (art. 179, para. 1, in
conjunction with art. 282). |In addition, every pre-trial detention order is
cancel |l ed by such notice (art. 283).

137. Second, the exam ning magi strate ternm nates a prelimnary judicia
i nvestigation if the public prosecutor infornms himin witing that the

prosecution will be dropped. 1In such a case article 276 provides that the
public prosecutor nust informthe suspect imediately that he will not be
prosecuted further in respect of the offence to which the investigation
related (para. 1). |In addition, every pre-trial detention order is cancelled

at the nonent of the decision to terminate the investigation (para. 2).
138. Under article 274, further investigation may be carried out by the
exam ning magi strate after the term nation of the prelimnary judicia

i nvestigation and before the start of the trial

The trial

Instituting proceedings

139. Usually proceedings are instituted by the service on the suspect of a
noti ce of sumons and accusation i ssued by the public prosecutor. The
proceedi ngs start at the nmoment of service (art. 284). Article 285 lists the
requi renments which the notice of sumons nust satisfy. The genera
requirenent is that the suspect nust reasonably be deemed capabl e of
under st andi ng the charge against him Article 290 specifies that the period
of the notice of sumobns shoul d be seven days in normal cases. Until the
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trial has started, the public prosecutor can cancel the notice of sunmmons
(art. 291). Articles 299-301, which are in a separate part, deal with the
institution of appeal proceedings.

Judicial nmeasures in cases of urgency

140. What is of special significance is that the public prosecutor has the
power in crimnal proceedings to apply to the court on the basis of
considerations relating to crimnal procedure for neasures that are not
regulated by law. In this way the public prosecutor is able to respond
adequately in the pre-trial period to a breach of the legal relationship
between the parties concerned caused by the offence. For exanple, in sone
circunstances it may not be possible to arrange for the inmediate term nation
of the situation constituting the offence or to exclude the possibility of a
repetition of the offence (by pre-trial detention or by conditions inposed on
suspensi on of such detention). The public prosecutor can al so act nore
effectively to deal with acts of the suspect which inproperly disrupt the

bal ance of the procedural system of checks and bal ances (e.g. by unl awful

i nfluencing of the parties to the proceedings). Exanples of neasures for

whi ch application may be nade by the public prosecutor, as cited in the

expl anatory nenmorandumto the bill, are a ban on conmtting any further

of fence and, in special cases, house arrest.

Article 7

141. Under articles 2 to 8 of Aruba’s Crimnal Code and article 5 of the bil
to i npl enent the Convention against Torture, Aruba has jurisdiction over
crinmes of torture no matter where and by whomthey are commtted. This neans
that the crimnal justice authorities can prosecute the perpetrator even if
the of fence has been committed el sewhere, provided that the perpetrator is in
Aruba. The obligation to prosecute in such cases - an obligation which
follows directly fromarticle 7 of the Convention - can therefore be
fulfilled.

142. In such a case the ordinary rules of crimnal procedure that are
appl i cabl e under Aruba’s Code of Crimnal Procedure apply. It should be noted
with regard to article 7, paragraph 3, of the Convention that the rules of the
Eur opean Convention for the Protection of Human Ri ghts and Fundanenta

Freedoms are - in any event insofar as they are relevant - directly
appl i cabl e.

Article 8

143. Under article 3, paragraph 1 (h), of the Charter for the Kingdom of the
Net herl ands extradition is a Kingdommatter. This neans that Aruba and the
Net herl ands Antilles cannot regul ate the subject of extradition independently.
The existing legislation on extradition consists of the Netherlands-Antilles
Extradition Order (published in the Oficial Bulletin of the Netherlands
Antilles, 1983 volunme, No. 84), i.e. an Oder in Council of the Kingdom The
surrender of war crimnals is another subject that is regulated in the case of
Aruba and the Netherlands Antilles by an Order in Council adopted by the
Government of the Kingdom nanely the Surrender of War Crim nals (Netherlands
Antilles and Aruba) Order (published in the Oficial Bulletin of the
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Net herl ands Antilles, 1954 volume, No. 115). It would be advisable to include
t he Convention against Torture in the list of conventions given in article 1
of the Order that can serve as a ground for extradition

144. The Netherlands Antilles Extradition Order is also due for review, and
di scussions on this subject are currently in progress between the parties.

Al t hough this Order does not expressly provide that extradition can take place
only pursuant to a convention, it follows fromarticle 2, paragraph 3, of the
Constitution of the Kingdom of the Netherlands that extradition should be
based on a convention. Since this requirenent is not elaborated in the

Net herl ands Antilles Extradition Order, this order - unlike the Netherl ands
Extradition Act - does not contain a summary of conventions that can serve as
a basis for extradition.

Article 10

145. Since obtaining its separate constitutional status in 1986 Aruba has
regul ated i ndependently all matters relating to the police and the prison
system One result of this has been increased enphasis on the correct
treatment of prisoners and arrested persons in accordance with the provisions
of the Constitution of Aruba safeguardi ng human rights.

Aruba’s police force

146. Police training fromthe basic |evel upwards deals with the subject of
uni versal human rights, including the rights of suspects and persons under
arrest. The training course for police certificate |I includes | essons on the
theme of human rights and police ethics. This is also a conpul sory subject at
levels Il, Ill and IV.

147. As regards in-service training for the police, the subject of human
rights will also be covered in a basic skills course due to start shortly.
This will take the form of workshops on the treatnment of persons under arrest,
and will be given on the spot by various bodies including the Aruban branch of
Ammesty International. The police force thinks it inmportant that the course
shoul d be tailored as far as possible to neet the practical requirenments of
the job. The basic skills course is intended to provide training for the
police in those areas not otherw se covered in police training.

148. The guidelines relating to police treatnment of persons under arrest are
laid down in the Code of Crimnal Procedure and, nore specifically, in police
orders. These guidelines describe in some detail the procedures for arrest,
custody, interrogation and treatment of prisoners.

Aruban Correctional Institution (KIA)

149. During their training the staff of the KIA are taught about the rights

of prisoners and human rights in general. Anong the subjects dealt with are

crimnal law, the |law of crim nal procedure, introduction to |law, prison |aw,
first aid, conflict resolution, use of firearns, internal prison rules, socia
skills, human rights and ethics, sport and self-defence. It is intended in
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the future to alter the KIA training decree so that the staff receive
retraining and further training. The KIA currently enploys two social workers
to assist and counsel the inmates, and also to train the staff.

150. It is planned to change the training in the near future to provide
separate courses for two distinct jobs, nanmely a course for prison officers
whose duties will consist of guarding, |ooking after and counselling the

pri soners and anot her for prison guards who will be explicitly responsible for
the security of the building or the staff and for the transport of prisoners.
In anticipation of an anendnent to the training decree, 23 people are now
being trained as prison officers.

Articles 11 and 15

151. The general rule of conduct is that prisoners should be treated with the
utnost care. A police officer is obliged to advise a suspect of his rights
both at the time of the arrest for a crimnal offence and at the start of the
interview. The internal hierarchy of the police and the division of

responsi bilities and powers serve in general as a guarantee that a check is
kept on the proper treatnment of the suspects and prisoners. 1In addition, any
dysfunctional behaviour of police officers is regularly raised in job
performance intervi ews.

Interview rul es

152. The Code of Crimnal Procedure contains regulations that expressly
govern interviews of suspects (see paras. 111-113 above).

153. Article 81, paragraph 1, of the Code of Crimnal Procedure also provides
that persons who are held in police custody should not be subjected to any
limtations other than those that are absolutely necessary for the purpose of
their detention. An investigating official should also informa suspect
before his interview that he is not obliged to answer questions (art. 82,

para. 1 (b), Code of Crimnal Procedure).

154. The official conducting the interview should also refrain from doing
anything intended to obtain a statenment that cannot be said to have been
freely made. It follows that he nmust refrain fromassault, nental or physica
coercion, promses, etc. Failure to observe this regulation nmeans that the

i nvestigation is void and that the trial judge may refuse to accept the
official report containing the results of the investigation as evidence of the
of fence with which the suspect is charged. The results obtained in this way
may be treated by the judge as evidence unlawfully obtained. Unless there is
sufficient other evidence avail able that has been | awfully obtained, the
accused will be acquitted.

155. The first safeguard which a suspect has is that he nust be infornmed of
his rights at the time of his arrest (art. 1.5, para. 3 (b) of the
Constitution of Aruba). Furthernore, a suspect has the foll ow ng saf eguards
under the new Code of Crimnal Procedure. Article 50, paragraph 1, provides
that the suspect has the right to refuse to answer questions. The principle
underlying this rule is that no one can be obliged or forced to incrimnate
himself. This is one of the basic principles of crimnal procedure. The
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suspect is normally advised of his rights at the moment when he is taken to
the place of interview and in any event before the interview starts (art. 82,
para. 1).

156. In addition to the oral notification referred to in paragraph 1 of
article 82, the suspect is given a formstating his rights in a | anguage he
understands (art. 82, para. 2). The nodel of the formis adopted by order
The formis always available in at |east the follow ng | anguages: Dutch
Papi anent o, English and Spanish. |If there is serious doubt as to whether a
suspect has understood the notification, the interview does not start unti

t he assistance of an interpreter has been obtained (art. 82, para. 4).

157. O her safeguards are provided for by article 48, paragraph 3, of the
Code of Crimnal Procedure. This article gives the suspect the right to |ega
assistance. The intention of the legislator is that a suspect should be

advi sed of his rights before the start of the first interview (police
interview). |If the suspect states that he wi shes to exercise this right and
this decision is the product of his free and rational choice, the interview
must be postponed until counsel has tal ked to the suspect. An exception to
this rule is possible only if the investigation does not admt of any delay or
it would not be reasonable to await the arrival of counsel

158. Article 49 of the Code of Crimnal Procedure gives the suspect the right
to |l egal assistance during the interview A suspect is entitled to obtain

| egal assistance in all cases in which he is interviewed in accordance with
the provisions of the Code. Counsel is given the opportunity to make remarks
during the interview. An exception to this is article 48, paragraph 4:
counsel is not entitled to be present during the interviews conducted by
investigating officials - these are the police interviews.

Article 12

159. The Public Prosecution Service investigates any suspected cases of
torture. The head of the Public Prosecution Service - the Procurator

CGeneral - is enpowered to issue instructions to officials charged with police
duties to prevent, detect and investigate indictable or summary offences if he
considers this to be necessary in the interests of justice.

160. The National Crimnal Investigation Department can be assigned to

i nvestigate crimnal acts perforned by police officers and special officials
with police powers. The National Crimnal |nvestigation Departnent was
established by ministerial decision of 23 February 1993. |If the Chief Public
Prosecutor considers it necessary, he may request the Procurator General to
order an investigation by the National Criminal Investigation Department.

161. The general criterion is that the National Crimnal |Investigation
Department is used in cases where there nust be no doubt whatever about the
obj ectiveness of the investigation. The objectiveness of such an

i nvestigation may be assumed since the National Crimnal Investigation
Department is relatively remote fromthe police officers and officials with
police powers. The Departnent is called in to investigate cases of the use of
force which are reported to the Public Prosecution Service in accordance with
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the rules of the National Decree on the Use of Force and Safety Searches.
This applies in any event where the force enpl oyed causes death or serious
physical injury.

162. A police officer is authorized to use force agai nst persons or property
in the lawful discharge of his office or duties, although this is subject to
strict rules. For exanple, the use of force nmust be justified by its aim
taki ng account of its dangers, and it nust not be possible to achieve the aim
in sone other way (art. 3 of the National Police O dinance, AB 1988, No. 18).
Mor eover, the use of force must be preceded wherever possible by a warning
(art. 2). The use of force is regulated in greater detail in a separate

nati onal decree (the Decree on the Use of Force and Safety Searches by the
Police; AB 1988, No. 60).

163. Under article 11 of the National Decree on the Use of Force and Safety
Searches by the Police, every police officer who enploys force agai nst persons
in the course of his duties nmust imrediately report this and the reasons for
and consequences of the force to his superior or department head, who nust
then i mrediately informthe head of the police force. |If the force enployed
by the officer has resulted in physical injury of nore than a mnor nature and
in all cases in which a firearm has been used, the public prosecutor mnust be
notified by or on behalf of the head of the police force, first of all orally
wi t hout delay and thereafter in a witten report within 48 hours (art. 11
para. 6, of the National Decree on the Use of Force and Safety Searches by the
Police). Wiether the police force itself or the National Crim nal

I nvestigation Department is charged with the investigation depends on the
gravity of the offence.

164. Investigations of offences by staff of the Aruban Correctiona
Institution (KIA) are governed by the sane rules as investigations concerning
police officers and officials with special police powers. Cases involving the
use of force should also be dealt with in the same way, although if the force
has not caused death or serious physical injury and no injury has been caused
by the use of firearnms the investigation will in principle be carried out by
the Aruban Police Force. |If an arrested person or prisoner dies while in the
custody of the KIA the investigation is conducted by the National Crimnal

I nvestigati on Departnent.

165. The Board of Visitors is responsible for ensuring that the rules are
properly observed within the KIA and has access to the KIA at all tinmes. Once
a nonth a representative of the Board is present to hear the conplaints of the
i nmates. Conpl aints regarding prison guards are then di scussed with the
governor. |If necessary, the Board reports the matter to the Mnister of
Justice. Neither the governor nor the Board is conpetent to inpose sanctions.
Di sci plinary neasures are taken in Cabinet and then approved by the governor

Article 13

Suspect and counse

166. Article 47 of the Code of Crimnal Procedure states:
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“1. A suspect is a person who is reasonably suspected on the basis of
facts and circunstances of being guilty of a crimnal offence.

‘2. During a prosecution a suspect is a person agai nst whomthe
prosecution is brought.”

The facts and circunstances referred to in paragraph 1 should provide grounds
for a reasonable suspicion of guilt: the view of the investigating officia
is therefore not necessarily decisive. |In addition, the suspicion of guilt
should be limted as far as possible to one or nore given persons: an
abstract indication of a widely defined group of people cannot as a rule
provi de an acceptable ground in |aw for suspicion of a crimnal offence.

167. The Code provides a systemof early intervention. Each suspect who is
detained in police custody is assigned counsel as soon as the detention order
is mde (art. 62, para. 1). Depending on the financial resources of the
suspect the assignnent is made either at the expense of the suspect or free of
charge (or partially free of charge) (art. 61). |If no order for police
custody is nmade, a person suspected of an indictable offence who has been
found to lack financial resources is assigned counsel at his request as soon
as the prosecution starts (art. 63).

168. A suspect is entitled to inspect the case docunents. As soon as the
prelimnary judicial investigation has been concluded or, if there has been no
i nvestigation, as soon as the suspect has been committed for trial, the
suspect’s right to view the case docunents may no | onger be subject to
restrictions (art. 53). In principle, the above also applies if any

i nvestigation has not resulted or will not result in a prosecution (art. 51
para. 3). During the prelimnary investigation the public prosecutor my
refuse to show the suspect certain case docunents if this is definitely
necessary in the interests of the investigation (art. 51, para. 1). The
docunents referred to in article 52 may never be withheld fromthe suspect.

169. Finally, the Code contains a nunber of rights inspired by the European
Convention on Human Rights. For exanple, articles 55-56 of the Code |ay down
the right to a hearing within a reasonable tine as guaranteed in article 6,
paragraph 1, of the European Convention, and article 318, paragraph 3, of the
Code confers the right to obtain the attendance and exam nati on of w tnesses
for the defence on the sane conditions as witnesses for the prosecution. The
rules for bringing the suspect before the exam ning magi strate have al so been
brought into line with article 5, paragraph 3, of the European Convention and
the way in which the European Court of Human Rights interpreted the expression
“brought pronptly” in the Brogan judgement.

Judi cial nmeasures and urgent necessity

170. Peopl e whose interests are directly affected by a crim nal case may
apply to the crimnal courts for an “interiminjunction”. The Code nakes a
special effort to ensure that interests that have been violated by the offence
receive bal anced treatnment. Naturally, the | egislator was not able to nake
provi sions to cover every eventuality in practice. This is why the interim

i njunction procedure in crimnal cases may provide a renedy. |If an interested
party needs a nore specific neasure for which the | aw makes no provision, he
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can take action independently. For exanple, the victimmy request a
restraining order in cases in which the suspect is not or cannot be remanded
in custody (under such an order the suspect is barred fromentering certain
streets or neighbourhoods). |In addition, a third party with an interest in
the case could request | eave to inspect the case docunents with a viewto

| egal action to be instituted by him

Judicial inpartiality

171. Article 304 of the Code has been drafted to take account of the

De Cubber and Hauschildt cases heard by the European Court of Human Ri ghts,
both of which concerned a trial judge who had previously been involved in the
prelimnary investigation. Article 304 provides as follows:

“A judge who has carried out any investigation as exam ning nagistrate
or taken any decision in the case shall not take part in the trial, on
pain of nullity.”

172. As regards an exam ning magi strate who has taken any decision in the
prelimnary investigation, the Suprene Court has ruled that the nere

i nvol venment of a judge in decisions on pre-trial detention does not affect his
inmpartiality. However, the situation is different where a decision in the
prelimnary investigation deals in such depth with the question of guilt that
the suspect's fear that the judge is not inpartial is objectively justified.
This was the case in the Hauschildt case: according to the European Court of
Human Rights there is too little difference between the question of whether

a “particularly confirmed suspicion” exists with regard to a suspect

(a requirement in Denmark for the application of pre-trial detention) and the
guestion of guilt. As the Code al so excludes as trial judge a person who has
taken any decision in the prelimnary investigation, this in any event avoids
di scussion of the question of whether the pre-trial detention requirenment of
“serious objections” does not in sone cases go just as deeply into the
question of guilt.

Anonynpus W t nesses

173. Al though the | egislator recognizes that the adm ssion of statenents

by anonymous wi tnesses may prejudice the fairness of the trial, the Code
nonet hel ess contai ns an arrangement for w tnesses who have been threatened.
The legislator justifies the restriction of the suspect's right of exam nation
on the grounds that it is not acceptable in a State governed by the rule of

| aw that the evidence - and the judgenent of the court based on it - should be
affected by the threat of violence. The European Convention on Human Ri ghts
(in particular art. 6, para. 3, opening words and (d)) does not exclude

evi dence obtai ned by means of the statement of an anonynous w tness nmade in
the prelimnary investigation. In each case the European Court of Human

Ri ghts has stated at the outset that the provision of rules about the

adm ssibility of evidence is first and forenost a matter of national |aw and
that the evaluation of the evidence is generally a matter for the nationa
courts. Nonethel ess, a nunber of mnimmrequirenents can be inferred from

t he deci sions of the European Court of Human Rights, particularly in the

Kost ovski and Doorson cases. These conditions are as foll ows:
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(a) The interests of the defence nust be weighed in the appropriate
cases agai nst those of the witnesses and victins sunmoned to gi ve evidence;
this may lead to a witness being heard anonynously; the suspect should al ways
be given a sufficient and proper opportunity to exam ne the anonynous wi tness
and chal | enge his testinony;

(b) The judge should satisfy hinself of the identity of the w tnesses
and form an opi nion about their reliability;

(c) A conviction may not be based solely or to a decisive extent on
the testimony of anonynous wi tnesses.

174. In view of the above the Code of Criminal Procedure contains a strict
rul e governing the conditions in which an interview can be conducted
anonymously. These may be summarized as follows. First of all, the wtness
in question nmust have been seriously threatened in connection with the
statenent to be made by him (art. 261, para. 1). This requirement is

el aborated in article 261, paragraph 2:

“A serious threat within the neaning of paragraph 1 may be assuned
if:

“(a) the witness may consider that a threat exists to such an
extent in respect of the statenent to be nade by himthat it is
reasonable to fear for the life, health or social functioning of the
Wi t ness or another person;

“(b) the witness has indicated that on account of this threat he
wi |l not otherw se nmake a statenent; and

“(c) there is good reason to suppose that the witness will not be
able to appear at the trial for that reason.”

175. Second, the objections of a witness who wi shes to have conplete
anonymity are checked by the exam ning magi strate. The latter should I|ist
these objections in an official report. He also states in the official report
whet her he considers the objections to be well founded (art. 261, para. 4).

176. Third, there is the criterion of proportionality: a w tness nay not be
exam ned anonynously if the indictable offence in question is not one for
which pre-trial detention is permtted (art. 261, para. 3).

177. Fourth, the exam nation of an anonynous witness is entrusted to the
exam ni ng magi strate, who thereby provides the judicial safeguard for the
collection of evidence in the prelimnary investigation. |In urgent cases,
however, the witness may al so be exam ned by the investigating official if

it is not possible to await the exam nation by the exam ning nagistrate

(art. 261, para. 8). An exanple would be very special cases in which tine is
of the essence and the w tness nust be heard i mediately (e.g. because he or
she is going abroad). The safeguards which apply to an exam nation by the
exam ni ng magi strate should then be observed as far as possible.
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178. Fifth, article 161, paragraph 4, contains a nunber of regul ations
relating to the course of events during the exam nation. The exam ning

magi strate ensures that the wi tness cannot be recognized. |In principle, the
suspect and his counsel may attend the exam nation. In exceptional cases they
(and hence the public prosecutor too) are excluded fromthe exam nation and
are only given the opportunity to submt witten questions.

179. Finally, the anonynmous w tness should be sworn in by the exam ning

magi strate (art. 261, para. 6). This rule is inportant in relation to

article 335. Under this article, a statenent nade under oath to the exam ning
magi strate by a wi tness who cannot appear at the trial nay be deened to have
been made at the trial provided that it is read out in court.

180. To ensure that the identity of an anonynous witness is not disclosed,
article 252, paragraph 2, provides for a right to refuse to give evidence.
Article 251, paragraph 1 (the right to refuse to give evidence in one's

of ficial capacity), applies by analogy to judges, the nenbers of the Public
Prosecuti ons Service and other persons famliar with the identity of a wtness
who has been exam ned on the basis of the provisions of article 261

181. A suspect may oppose the “deploynent” of an anonynous wi tness at the
trial. The basic premise is that it is the trial judge who ultimately deci des
whet her the testinony of an anonynous witness will be allowed in evidence
(Expl anat ory Menorandum p. 114). To enable the judge to make an informed
decision on this point, he is given the power in article 338, paragraph 1, to
examne the witness in private. This power allows the trial judge to form an
opi ni on i ndependently of whether the procedural and substantive criteria of
article 261 (regarding adm ssibility and reliability) have been ful fill ed.

182. If the trial judge takes the sanme view as the suspect and sees no reason
for the witness to remain anonynous, two courses of action are possible under
paragraph 2 of article 338. First, he may direct that the witness will be

heard anew by the exam ning magi strate, but on this occasion not anonynously.
However, the public prosecutor can prevent this by w thholding his consent.

If it is inmediately clear that the public prosecutor will not give consent or
if the unreliability of the witness is of such a kind that even an exam nation
which is not anonynous will not yield usable evidence, the second course of
action becomes applicable. 1In such cases the court may rule that the
statenment of the relevant witness will not be allowed as evidence.

183. If the trial judge considers that the conditions of article 261 have
been fulfilled, he maintains the anonymity of the witness. The officia

report then continues to be part of the documents. He nmay possibly decide
that the wi tness should be exam ned again by the exam ning magistrate on the
basis of the questions to which he (the trial judge) wi shes to have an answer
(art. 338, para. 3). Further investigation by the exam ning nagistrate is

al so possible with a viewto rectification of any procedural errors (art. 338,
para. 4).

184. A separate provision has been made in accordance with article 261

par agraph 7, for anonynmous w tnesses who have been heard not by the exam ning
magi strate but by other officials (for exanple the police). An investigation
can be instituted on the application of the public prosecutor into whether the
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objections to disclosure of the identity of the witness are well founded. The
judge may exami ne the witness for this purpose in accordance with paragraph 1
of article 338. Before hearing the witness, he gives the suspect or his
counsel the opportunity to nmake observations (art. 339, para. 1). Follow ng
the exam nation the judge deci des whether the witness is entitled to claim

anonymity. |If the decision is negative, article 339, paragraph 2, applies:
the witness is not exam ned anonynously, provided that the public prosecutor
gives consent for this. |If the judge considers that the claimto anonymty is

justified, he decides that the witness may be exam ned by the exani ning
magi strate as an anonynous w tness and can supply a list of questions which
he wi shes to have answered (art. 339, para. 3). The purpose of article 364,
paragraph 5, is to ensure that where a trial is resumed after a stay a
threat ened witness continues to receive the protection he has been prom sed.

185. Book 5, Title IV, Part 4 (Evidence) contains the final provision
gover ni ng anonynmous W tnesses. According to article 385, paragraph 2, the
statement of an anonynous w tness cannot be used as evidence unless the

Wi t ness has been examined in accordance with the provisions of paragraph 4 of
article 261. In addition, the statements of anonynous w tnesses can be used
as evidence only if they are largely corroborated by other evidence.

The injured party

186. An injured party may join as a party to crimnal proceedi ngs at

first instance for a claimnot exceeding 50,000 guilders. It is also
necessary that the claimshould not have been submitted to the civil courts
and that it is of such a nature that it is suitable for decision in the
crimnal proceedings (art. 374, para. 1). A special feature of this
arrangenent is that under article 374, paragraph 2, the injured party may

al so join proceedings in respect of a crimnal offence that is disposed of
ad informandum The joi nder occurs at the trial (see art. 374, para. 2) and
may not occur for the first time on appeal (art. 374, para. 4).

187. A victimmay register as an injured party even during the prelimnary
i nvestigation (art. 206, para. 1). As a consequence, an injured party who

requires assi stance and support as a result of the offence will receive the
requi site counselling (art. 206, para. 4). 1In addition, injured parties
can, under article 206, paragraph 3, arrange to be infornmed by the public
prosecutor of his decision on whether or not to prosecute. |If the case is
prosecuted, the public prosecutor keeps the injured party inforned of

devel opnents of inportance to the latter in the further proceedings. |If the

case is not prosecuted, he inforns the injured party of his right to conmplain
about the non-prosecution (art. 209).

188. Even before the trial, namely fromthe time when the proceedings are
instituted, both the injured party and his |awer may inspect the case
docunents at the court registry on condition that this does not hanper the
progress of the case (art. 376, para. 1). Under article 376, paragraph 4, the
arrangenents concerning the inspection of case docunents (arts. 51-54) apply
by anal ogy.

189. In order to support its claim the injured party or his |awer may
submt documents (art. 377, para. 1), ask the presiding judge for |eave to
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i ntroduce witnesses and experts (art. 377, para. 2) and al so put questions to
each witness and expert, provided that they relate to the damge suffered or
the amount of the damnage (art. 378, para. 1). Finally, the injured party may
explain (or have explained) his statenment of claimafter the public prosecutor
has made his closing speech. This is also possible under article 379 after
the public prosecutor has made a second speech in accordance with the

article 353, paragraph 3. The judge rules on the claimof the injured party
at the sane tinme as giving judgenent in the crimnal case (art. 380, para. 1).
The claimwi |l be adm ssible only if the case ends in a conviction (art. 380,
para. 2).

Article 14

190. The help to victins provided by the Public Prosecutions Service and the
police nust satisfy the following criteria:

(a) The victimnmust be dealt with correctly and where necessary on a
personal basis;

(b) The victimshould be supplied with information as quickly as
possible, and this information should also be clear and rel evant;

(c) The victimshould be assisted in nmaki ng maxi mum use of the right
to clai mconpensation in the course of the crimnal proceedings; this may be
conpensation for pecuniary and non-pecuni ary danage.

191. The Code sets out to enphasize the judicial and hence inpartial role of
the officials charged with adm nistering justice in the various stages of the
crimnal proceedings.

Deci sion on whether or not to prosecute

192. If the public prosecutor considers on the basis of the police

i nvestigation that the suspect must be prosecuted, he takes the necessary
action as quickly as possible (art. 207, para. 1). The Code codifies the
expedi ency principle: the public prosecutor may deci de not to prosecute for
reasons connected with the public interest. The public prosecutor may attach
conditions to such a decision and nmust take special account of the interests
of the injured party (see art. 207, para. 2). For exanple, the condition may
be an obligation to pay conpensation or to repair what has been damaged.

193. If there are considered to be grounds for prosecution, the public
prosecut or deci des whether the case is suitable for extrajudicial disposa
(art. 208, para. 1). The article provides a statutory basis for the power of
the public prosecutor to enter into an agreenent (on a voluntary basis) with
the suspect for the performance of conmunity service by the latter. In
exchange, the public prosecutor agrees not to press charges. This article
does not in fact exclude the possibility of another special condition being

i nposed on the suspect in addition to the conmunity service, for exanple an
obligation to indemify the victim
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Judicial nmeasures in cases of urgency

194. Vhere a crimnal court convicts a suspect, it may i npose a pecuniary
penalty as an extra guarantee of performance of the sentence. |If such a
penalty is not paid, the court may, on the application of the Public
Prosecutions Service, order that the offender be detained for such period
as it may determine (art. 43, para. 7).

Conpensation after application of pre-trial constraints

195. The conpensation scheme applies to all pre-trial constraints.

Article 178, paragraph 1, refers to damage suffered as a result of application
of a constraint. Damage includes any injury not consisting of pecuniary
damage (art. 178, para. 3).

196. Since article 178, paragraph 1, refers to conpensation for a person who
has suffered danage, such person may be not only the suspect (or forner
suspect) but also a third party. The legislator is thinking in this
connection, for example, of a third party whose home has been searched, a

Wi t ness who has been wrongly detained for refusing to answer questions, a
victimwho was originally treated as a suspect and a person whose privacy has
been violated as a result of the tapping of a suspect's conversations. The
arrangenent is intended to be exclusive, and it therefore precludes any
recourse to the civil courts (art. 182).

197. The arrangenent distingui shes between damage suffered as a result of the
unl awf ul application of a pre-trial constraint and that suffered as a result
of its awful application. 1In the former case there is a right to
conpensation and in the |atter case compensation nay be granted if this is
reasonabl e and fair. \Whether the application of the constraint was |awful or
unl awful is assessed at the tinme when the constraint was applied (art. 187,
para. 2).

198. Under article 178, paragraph 1, a right to conpensation exists when
application of a constraint was unlawful (for exanple because the manner of
application was out of proportion to the offence in question).
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Annex

NATI ONAL ORDI NANCE i n connection with the Convention agai nst Torture and O her
Cruel, Inhuman or Degradi ng Treatnent or Puni shnent (National Ordinance
i mpl enenting the Convention agai nst Torture)

Bl LL
IN THE NAME OF THE QUEEN
THE GOVERNCOR OF ARUBA
Wher eas:

it is necessary to nake certain provisions under the crimnal lawin
connection with the Convention against Torture and O her Cruel, Inhuman or
Degradi ng Treatnment or Puni shment adopted in New York on 10 Decenber 1984
(Treaty Series 1985, 69);

Has, after hearing the Advisory Council and after consultation with
Parl i ament, adopted the foll ow ng national ordinance:

Article 1

1. VWere a public official or other person in the service of the
authorities, acting in the course of his duties, assaults a person who has
been deprived of his liberty with a view to obtaining information or a
conf ession, punishing him or causing himfear or coercing himinto doing or
perm tting sonething or out of contenpt for his claimto human dignity, such
acts shall, if they are capable of achieving their intended aim be construed
as torture and carry a termof inprisonment not exceeding fifteen years.

2. Intentionally causing a state of great fear or other form of
serious nental anguish shall be equated with assault.

3. If the offence results in death, the perpetrator shall be
sentenced to life inprisonment or to a determ nate sentence not exceeding
twenty years.

Article 2

The foll owi ng persons shall be liable to the sanme sentences as those
specified for the offences referred to in the previous article:

(a) a public official who, by one of the neans referred to in
article 49, paragraph 1 (b), of the Crimnal Code of Aruba (AB 1991
No. GTI 50), incites the commi ssion of the formof assault referred to in
article 1 or intentionally permts another person to conmt this form of
assaul t;
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(b) a person who commts the formof assault referred to in article 1
if a public official has, by one of the neans referred to in article 49,
paragraph 1 (b), of the Crimnal Code of Aruba, incited in the course of his
duties the comm ssion of the offence or has intentionally permtted it.
Article 3

Articles 44 and 45 of the Crimnal Code of Aruba do not apply to the
of fences referred to in articles 1 and 2.

Article 4

The of fences made punishable in articles 1 and 2 are indictable
of f ences.

Article 5
The crimnal |law of Aruba is applicable to everyone who conmits one of
the indictable offences described in articles 1 and 2 of this nationa
ordi nance outsi de Aruba.
Article 6
1. Thi s national ordinance shall take effect on the day after that of
publication of the Oficial Bulletin of Aruba in which the announcenent is

made.

2. Thi s national ordinance may be cited as the National Ordinance
i mpl enenting the Convention agai nst Torture.

| ssued at Oranjestad

The M nister of Justice



