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ANNEX
VIEWS OF THE HUMAN RIGHTS COMMITTEE UNDER ARTICLE 5,
PARAGRAPH 4 OF THE OPTIONAL PROTOCOL TO THE INTERNATIONAL
COVENANT ON CIVIL AND POLITICAL RIGHTS
Seventy-second session
concerning
Communication No. 930/2000 "
Submitted by: Mr. Hendrick Winataand Ms. So Lan Li
(represented by counsel, Anne O’ Donoghue)
Alleged victims: The authors and their son, Barry Winata
State party: Audrdia
Date of communicatiort 11 May 2000 (initid submission)

The Human Rights Commiittee, established under article 28 of the International Covenant
on Civil and Pdlitical Rights,

Mesting on: 26 July 2001,

Having concluded its condderation of communication No. 930/2000 submitted to the
Human Rights Committee by Mr. Hendrick Winata and Ms. So Lan Li under the Optiond
Protocal to the Internationa Covenant on Civil and Politicd Rights.

Having taken into account dl written information made available to it by the author of
the communication, and the State party,

Adopts the following:

* %

The following members of the Committee participated in the examindion of the present
communication:  Mr. Abdefatah Amor, Mr. Nisuke Ando, Mr. Prafullachandra Nawarld
Bhagwati, Ms. Chrigine Chanet, Mr. Maurice Gldé Ahanhanzo, Mr. Louis Henkin, Mr. Ahmed
Tawfik Khdil, Mr. Eckart Klein, Mr. David Kretzmer, Mr. Rgsoomer Ldlah, Mr. Rafael Rivas
Posada, Sir Nigd Rodley, Mr. Martin Scheinin, Mr. Hipdlito Solari Yrigoyen, Mr. Patrick Vela
and Mr. Maxwdl Yaden.

Under rule 85 of the Committee' s rules of procedure, Mr. Ivan Shearer did not participate
in the examination of the case.

Thetext of adissenting individua opinion sgned by Committee members
Prafullachandra Natwarlal Bhagwati, Ahmed Tawfik Khdil, David Kretzmer and Max Ydden
is appended to the present document.
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Views under article 5, paragraph 4, of the Optiona Protocol

1 The authors of the communication, dated 4 May 2000, ae Hendrik Winata,
born9 November 1954 and So Lan Li, born 8 December 1957, both formerly Indonesian
nationds but currently datdess, dso writing on behdf of ther son Bary Winaa, born
on2 June 1988 and an Audrdian nationa. The authors complain that the proposed remova
of the parents from Audradia to Indonesa would conditute a violation of articles 17, 23,
paragraph 1, and 24, paragraph 1, of the Covenant by the State party. They are represented by
counsd.

The facts as presented

21 On 24 August 1985 and 6 February 1987, Mr. Winata and Ms. Li arrived in Audrdia on
avigtor's visa and a sudent visa respectively. In each case, dfter expiry of the relevant visas
on9 September 1985 and 30 June 1988 respectively they remained unlawfully in Audtrdia.  In
Audrdia Mr. Winata and Ms. Li met and commenced a de facto relationship akin to marriage,
and have athirteen year old son, Barry, bornin Austraiaon 2 June 1988.

22 On 2 June 1998, by virtue of his birth in that country and resding there for 10 years,
Bary acquired Audrdian citizenship. On 3 June 1998, Mr. Winata and Ms. Li lodged combined
goplications for a protection visa with the Depatment of Immigration and Multicultura Affairs
(DIMA), based generdly upon a cdam that they faced persecution in Indonesa owing to ther
Chinee ethnicity and Catholic religion. On 26 June 1998, the Miniger’'s delegate refused to
grant a protection visa.

23  On 15 October 19981 Mr. Winata and Ms. Li’s representative in Jekarta lodged an
goplication with the Audrdian Embassy to migrate to Audrdia on the basis of a “subclass 103
Parent Visa’. A requirement for such a visa, of which presently 500 are granted per year, is that
the gpplicant must be outsde Audradia when the visa is granted. According to counsd, it thus
could be expected that Mr. Winata and Ms. Li would face a delay of severd years before they
would be able to return to Augtrdia under parent visss.

24  On 25 January 2000, the Refugee Review Tribund (RRT) affirmed DIMA’S decison
torefuse a protection visa The RRT, examining the authors refugee entittements under
atide 1A(2) of the Convention Reating to the Status of Refugees (as amended) only, found that
even though Mr. Winaa and Ms Li may have log ther Indonesan citizenship having been
absent from that country for such a long time, there would be little difficulty in re-acquiring it
Furthermore, on the bass of recent information from Indonesa, the RRT conddered that while
the posshility of being caught up in racid and religious conflict could not be discounted, the
outlook in Indonesa was improving and any chance of persecution in the particular case was
remote. The RRT specificdly found that its task was soldy limited to an examination of a
refugee’s entittement to a protection visa, and could not take into account broader evidence of
family lifein Audrdia

25 On the bads of legd advice tha any agpplication for judicid review of the RRT’s decison
had no prospects of success, Mr. Winata and Ms. Li did not seek review of the decison. With
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the passing of the mandatory and non-extendable filing period of 28 days from the decison
having now passed, Mr. Winataand Ms. Li cannot pursue this avenue.

2.6 On 20 March 2000,°> Mr. Winata and Ms. Li applied to the Minister for Immigration and
Multicultural  Affars, requesting the exercise in ther favour on compelling and compassonae
grounds of his non-enforcesble discretion.* The agpplication, relying inter_dia on aticles 17
and 23 of the Covenant, cited “strong compassionate circumstances such that falure to recognize
them would result in irreparable ham and continuing hardship to an Audrdian family”. The
application was accompanied by a two and a haf page psychiatric report on the authors and
possible effects of a removd to Indonesa® On 6 May 2000, the Minister decided against
exercising his discretionary power.®

The complant

3.1  The authors dlege that their remova to Indonesa would violate rights of dl three dleged
vidims under articles 17, 23, paragraph 1, and 24, paragraph 1.

3.2  As to the protection of unlawful or abitrary interference with family life, protected under
aticle 17, the authors argue that de facto rdationships are recognized under Ausrdian law,
including in migration regulations, and that there should be no doubt that their reationship
would be s0 recognized by the Audrdian courts. Their rdationship with Barry would dso be
recognized as a “family” by Audrdia They contend that it is clear from the psychiatric report
that there is strong and effective family life

3.3  The authors contend that a removal which separates parents from a dependent child, as
isclamed could occur in this case if Bary were to reman in Audrdia amounts to an
“interference’ with that family unit. While conceding that the remova of Mr. Winata and Ms. Li
is lavful under domedtic law by virtue of the Migraion Act, the authors cite the Committee's
Gengd Comment 16 to the effect that any interference must dso be in accordance with the
provisons, ams and objectives of the Covenant and be reasonable in the particular
circumstances.

34  The authors dam thet if they are to be removed, the only way to avoid their separation
from Barry is for him to leave with them and relocate to Indonesa They cam however that
Barry is fully integrated into Audrdian society, speeks neither Indonesan nor Chinese, and has
no cultura ties to Indonesia snce he has adways lived in Audrdia  Barry is described by the
psychologist’s report as “an Inner Western Sydney multiculturd Chinese Audrdian boy, with al
the best characterigtics of that culture and subculture [who] would be completdy a sea and a
congderable risk if thrugt into Indonesa’. Alternatively, the authors contend it would be
unconscionable and very damaging to bresk up the family unit and set Barry adrift in Audrdia
them if he was to be left there while they returned to Indonesia.  Either way, say the authors, the
remova would be arbitrary and unreasonable.

3.5 In coming to this concluson, the authors refer to the jurisprudence of the European Court
of Human Rights, which in its interpretation of the andogous atice 8 of the European
Convention has been generdly redrictive towards those seeking entry into a State for purposes
of “family credion’, while adopting a more libera approach to exiging families dready present
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in the State.  The authors urge that a amilar approach be taken by the Committee, while arguing
that the right in aticle 17 of the Covenant is sronger than article 8 of the European Convention
in that it is not expressed as subject to any conditions, and that therefore the individud’s right to
family life will be paramount rather than bdanced agang any Sae right to interfere with the
family.

3.6 As to aticles 23 and 24, the authors do not develop any specific argumentation other
thanto observe that article 23 is expressed in stronger terms than article 12 of the European
Convention, and that article 24 specificdly addresses the protection of the rights of the child as
such or asamember of afamily.

The Sate party’ s observations with regard to the admissibility and merits of the communication

41 The State paty argues that the authors clams are inadmissble for falure to exhaust
domedtic remedies, for incompatibility with provisons of the Covenant, and (in pat) for
insufficient substantiation.

42  As to nonexhaustion of domedtic remedies, the State party submits that three remedies
reman avalable and effective.  Frdly, the authors falled to seek, as provided for in the
Migration Act, judicia review in the Federd Court (dong with subsequent possible gppeds) of
the RRT’s decison of 25 January 2000. Although the time has now passed for bringing such an
application, the State party refers to the Committee’s decision in N.S. v. Canada’ tha a failure to
exhaust a remedy in time means that avalable domedtic remedies have not been exhausted.
Secondly, the authors could apply by way of conditutiond remedy for judicid review in the
High Court, which could direct the RRT to recondder the matter according to law if a relevant
eror of law is established. The State party notes the Committee’s jurisorudence that mere doubts
as to the effectiveness of a remedy does not absolve an author from pursuing them. In the
absence of the legd advice provided to the authors that an gpplication for judicid review would
have no prospects of success, the authors cannot be said to have convincingly demonsirated that
these remedies would not be effective,

4.3 Hndly, the State paty notes that the authors have applied for parent visass. While the
authors would have to leave the country to await the grant of the visa and would be *queued’
with other applicants, they would not have to wait an indefinite period. Barry could Ive with the
authorsin Indonesia until the visas were granted, or continue his schooling in Augrdia

4.4  As to incompatibility with the provisons of the Covenant, the State party argues that the
authors dlegations do not come within the terms of any right recognized by the Covenant. The
State party argues that the Covenant recognizes, in articles 12, paragraph 1, and 13, the right of
State parties to regulate the entry of diens into their territories.  If the authors are removed from
Audrdia it will be due to the fact that they have illegdly remained in Audrdia dafter the expiry
of their visass. The Covenant does not guarantee the authors the right to remain in Audrdia or to
edtablish afamily here after resding in Audrdia unlawfully and knowingly.

45 As to non-subgantiation of the dlegations, the State party contends that in relation to
aticles 23, paragraph 1, and 24, paragraph 1, the authors have provided insufficient evidence to
Ubgantiate their clams.  The authors smply dlege that the State party would breach these
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provisons if it removed them, but they provide no details in respect of these dlegations. The
State paty dates that both the nature of these paticular alegations and the way in which the
evidence provided reates to them is unclear from the communication. The evidence and
argument supplied relates only to article 17.

46  As to the menits of the clam under aticle 17, the State party notes a the outset its
understanding of the scope of the right in that article. Unlike the corresponding provision of the
European Convention, limitations on article 17 are not limited to those “necessary” to achieve a
prescribed set of purposes, but, more flexibly, must smply be reasonable and not arbitrary in
relation to a legitimate Covenant purpose. The State party refers to the travaux préparatoires of
the Covenant which are clear that the intent was that States parties should not be unnecessarily
resricted by a lig of exceptions to article 17, but should be able to determine how the principle
should be given effect to.®

4.7  Turning to the paticular case, the State party, while not objecting to the classfication of
the authors as a “family”, agues that the remova of the authors would not conditute
“interferencg’ with that family, and that in any event such a sep would not be arbitrary or
unreasonable in the circumstances.

48 As to “inteference’, the State party argues that if the authors were removed, it would
take no seps to prevent Barry dso leaving with them to live in Indonesia, where the family
could continue to live together. There is no evidence that they would be unable to live as a
family, and the RRT found no danger of persecution for them. While acknowledging a
disruption to Barry's education in this event, the State party contends this does not amount to
“interference with family”.® It points out that it is common for children of dl ages to relocate

with parents to new countries for various reasons.

49  The State party observes that Barry has no reatives in Audrdia other than his parents,
wheress there are a dgnificant number of close rdatives in Indonesia, with whom the authors
day in contact with and who would if anything enhance Bary's family life The State party
submits therefore that, like the European Convention, the Covenant should be construed not so
as to guarantee family life in a particular country, but smply to effective family life, wherever
that may be.

410 Alterndivdy, if Bary were to reman in Audrdia the family would be adle to vidt him
and in any case maintain contact with him.  This is the same Stuaion as many children face a
boarding schools, and such physical separation cannot mean that the family unit does not exid.
In any event, the decison as to which of these options the parents dect is purdy theirs and not
the result of the State party’s actions, and therefore does not amount to “interference’.
Moreover, whatever the decison, the State party will do nothing to prevent the family’s relations
from continuing and developing.

411 Even if the remova can be consdered an interference, the State party submits, the action
would not be arbitrary. The authors came to Audrdia on short-term visas fully aware that they
were required to leave Audrdia when the visas expired. Their remova will be the result of the
goplicants having overstayed their visss which they were awae only dlowed temporary
resdence, and remaining unlawfully in Ausrdia for over 10 years'® The laws which require
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ther remova in these circumdances ae wdl-edtablished and generdly egpplicable. The
operation of these laws regulating remova is nether cgoricious nor unpredictable, and is a
reasonable and proportionate means of achieving a legitimate purpose under the Covenant, that
isimmigration control.

4.12 In the circumstances, the authors knew when Barry was born that that there was a risk
that they would not be able to remain and raise Barry in Audrdia. It has not been shown tha
there ae any dgnificant obstadles to edablishing a family in Indonesa, and they will be
re-granted Indonesian citizenship if they gpply for it. Both authors received ther schooling in
Indonesia, speak, read and write Indonesan and have worked in Indonesa. They will be able ©
rase Bary in a country whose language and culture they are familiar with, close to other family
members. Bary undersands a dgnificant amount of domestic Indonesan, and hence any
language barrier that Barry would face would be fairly minor and, given his young age, could be
quite easly overcome. Nor would it be unreasonable if the authors dected for him to remain in
Audrdia, for he would be able to maintain contact with his parents and have access to dl the
forms of support provided to children separated from their parents.

4.13 Further evidence of the reasonableness of removad is that the authors requests for
protection visas were determined on their facts according to law laying down generdly
applicable, objective criteria based on Audrdias internationd obligations, and confirmed upon
gpped. In due course, the authors applications for parent visas will be made according to law,
and it is reasonable that the authors request be consdered dong with others making similar
dams

4.14 The Sate paty refers to the Committee's jurisprudence where it has found no violation
of aticle 17 (or aticle 23) in deportation cases where the authors had exigting families in the
receiving State!*  Furthermore, a factor of paticular weight is whether the persons in question
had a legitimae expectation to continuing family life in the paticular Sa€'s teritory. The
cases decided before the European Court support such a digtinction between cases of families
resding in a State lawfully and unlawfully respectively.

4.15 By way of example in Boughanemi v. France'? the European Court found the applicants
deportation compatible with article 8 where he had been resding in France illegdly, even though
he had an exising family in France. In the circumstances of Cruz Varas v. Sweden® smilaly,
the Court found expulson of illegd immigrants compatible with atide 8. In Bouchdka v.
France,™* where the applicant had returned to France illegdly after a deportation and built up a
family (induding having a daughter), the Court found no violation of aticle 8 in his renewed
deportation. By contrast, in Berrehab v. The Netherlands®® the Court found a violation in the
remova of the father of a young child from the country where the child lived where the father
had lanfully resided there for a number of years.'®

4.16 Accordingly, the State paty argues that the dement of unlawful establishment of a
family in a Sate is a factor weighing heavily in favour of that State being able to take action
which, if the family had been resding lawfully in the State, might otherwise have been contrary
to aticle 17. As the European Court has noted, article 8 of the European Convention does not
guarantee the most suitable place to live!” and a couple cannot choose the place of residence for
its family amply by unlawfully remaning in the State it wishes to rase its family and having
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children in tha State. It follows tha the authors redding in Audrdia unlawfully and fully
aware of the risk that they might not be able to remain and rase a family in Audrdia, cannot
reasonably expect to remain in Australia, and their removal is not arbitrary contrary to article 17.

4.17 Asto aticle 23, paragraph 1, the State party refers to the ingditutiona guarantees afforded
by that articde!® It sates that the family is a fundamentd socid unit and its importance is given
implicit and explicit recognition, including by adlowing parents to apply for visas so they can live
with ther children in Audrdia (as the authors have done) and providing parents Specid
privileges compared to other immigrants.  Article 23, like aticle 17, must be read againgt
Audrdids right, under internationd law, to take reasonable steps to control the entry, residence
and expulson of diens. As the RRT found the authors are not refugees and do not suffer a red
chance of harm in Indonesia’® and as Bary can reman in Ausdrdia atending education or
return to Indonesia a the authors discretion, the exisence of the family would not be threatened
or harmed in the event of areturn.

418 As to aticle 24, paragraph 1, the State party refers to a number of legidative measures
and programmes designed specificaly to protect children and to provide assistance for children
a risk?® Theremovd of the authors from Austrdlia is not a measure directed a Barry, who as
an Audrdian citizen (snce June 1998 only) is entitled to resde in Audrdia, regardless of where
his parents live. The authors remova would be a consequence of them resding in Audrdia
illegdly, rather than a falure to provide adequate measures of protection for children. When
Barry was born, the authors were fully aware of the risk that they would one day have to return
to Indonesia

419 The State paty argues that removd of the authors would nether involve a falure to
adequatdly protect Barry as a minor or harm him. Both the delegate of the Minister for
Immigration and Multiculturd Affairs and the RRT found that there was no more than a remote
risk that the authors would face persecution in Indonesia, and no evidence has been presented to
suggest that Barry would be a any greater risk of persecution if he went to Indonesa with his
parents.

420 Adopting its argumentation under aticle 17 on “inteference’ with the family, the State
paty argues that there are no Sgnificant obgtacles to Barry continuing a normd life in Indonesa
with his family. The Sate paty disputes the psychiaric opinion to the effect that if Barry
returned with the authors he would be “completely a sea and a consderable risk if thrust into
Indonesa’. It argues tha while the interruption to Barry’s routine may make the move to
Indonesia difficult for him a firs, his age multiculturd background®® and understanding of
Indonesan mean he is likdy to adjust quickly. Bary could continue a good schooling in
Indonesia in the physcd and emotiona company of the authors (who were born, raised and
lived most of ther lives there) and other close rddives dternaively, if he chooses, as an
Audrdian citizen he would aso be entitled to complete his high schooling and tertiary educeation
in Augrdia While this would mean separation from the authors, it is common for children not
to live with ther parents during high school and while atending tertiary education, and it is
common for children and young adults from southreast Asian countries to attend school and
universty in Audrdia As an Audrdian citizen, he would be protected to the full extent
possble under Ausrdian law and would recelve the same protection which is given to other
Audrdian children who are living in Augtrdia without their parents.
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Author’ s comments on the State party’ s submissons

51 As to the admisshility of the communication, the author contests the State party’s
contentions on exhaustion of locd remedies, incompatibility with the Covenant and insufficient
ubstantiation.

52 Regading the exhaudion of locd remedies the author argues that the requirement to
exhaust domestic remedies must mean that the particular complaint is presented to any available
State organs before that complaint is presented to the Committee.  The remedies clamed by the
State paty dill to be avalable rdae to the refugee process and its evauations of fear of
persecution.  Yet the complaint here is not related to any refugee issues, bur rather concerns the
interference with family life caused by the remova of the authors. Accordingly, the author
submits that there can be no requirement to pursue a refugee clam when the complaint relaes to
family unity.

5.3 As for the joint parent visa gpplication, the author notes that the authors would have to
leave Audrdia pending determination of the gpplication where, even if successful, they would
have to reman for severad years before returning to Audtrdia In any event, Depatment of
Immigration gatistics show that no parent visas a al were issued by the Audrdian authorities in
Jakarta between 1 September 2000 and 28 February 2001, and the average processng time
worldwide for such visas is dmogt four years. In view of current political disputes regarding
these visas, these delays will by the State party’s own admission increase?? The author regards
such delays as cdearly unacceptable and manifestly unreasonable.

54  As to the State party’s submissons that the authors dlegations are incompetible with the
provisons of the Covenant, in particular articles 12, paragraph 1, and 13, the authors refers to the
Committee's Generd Comment 15. Tha dates that while the Covenant does not recognize a
right of diens to enter or resde in a State party’s territory, an dien may enjoy the protection of
the Covenant even in relation to entry or resdence where, inter dia, issues of respect for family
lifearise. The authors consder article 13 not relevant to this context.

5,5  The authors object to the State party’s argument that the clam of violation of articles 23,
paragraph 1, and 24, paragraph 1, have not been substantiated. The authors date that the facts of
the cdlam rdate to those provisons in addition to article 17, and argue that a breach of aticle 17
may aso amount to a breach of the ingtitutional guaranteesin articles 23 and 24.

5.6  On the merits, the authors regard the State party’s primary submisson to be that there is
no reason why Barry could not return to Indonesia to live with them if they are removed. The
authors contend this is incongstent with the available psychologicad evidence provided to the
Minigter and atached to the communication. The authors dso clam, in respect of the suggestion
that Bary reman (unsupervised) in Audrdia pending the outcome of ther agpplication for re-
entry, that this would be clearly impracticad and not in Barry’s best interests.  The authors do rot
have access to the funds required for Barry to study at boarding school, and there is no one
avallable to take over Barry's care in their absence.
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| ssues and proceedings before the Committee

6.1 Before conddering anty cam contaned in a communication, the Human Rights
Committee musgt, in accordance with rule 87 of its rules of procedure, decide whether or not it is
admissble under the Optional Protocal to the Covenant.

6.2 As to the State paty’s aguments that available domestic remedies have not been
exhausted, the Committee observes that both proposed appeals from the RRT decison are
further steps in the refugee determination process. The clam before the Committee, however,
does not relate to the authors origina application for recognition as refugees, but rather to their
separate and diginct clam to be adlowed to remain in Audrdia on family grounds. The State
paty has not provided the Committee with any information on the remedies avalable to
chdlenge the Miniger’s decison not to dlow them to remain in Audrdia on these grounds. The
processng of the authors application for a parent visa, which requires them to leave Audrdia
for an appreciable period of time, cannot be regarded as an avalable domestic remedy against
the Miniger's decison. The Committee therefore cannot accept the State party’s argument that
the communication isinadmissible for falure to exhaust domestic remedies.

6.3 As to the State party’s contention that the claims are in essence clams to resdence by
unlawfully present diens and accordingly incompatible with the Covenant, the Committee notes
that the authors do not clam merey that they have a right of residence in Audrdia, but that by
forcing them to leave the State party would be abitrarily interfering with thar family life While
aiens may not, as such, have the right to resde in the territory of a State party, States parties are
obliged to respect and ensure dl ther rights under the Covenant. The claim that the State party’s
actions would interfere arbitrarily with the authors family life rdates to an dleged violaion of a
right which is guaranteed under the Covenant to al persons. The authors have substantiated this
clam sufficiently for the purposes of admissbility and it should be examined on the merits.

6.4  As to the State party’s clams that the aleged violaions of aticle 23, paragraph 1, and
article 24, paragraph 1, have not been subgtantiated, the Committee considers that the facts and
arguments presented raise cross-cutting issues between al three provisons of the Covenant.
The Committee consders it helpful to consder these overlgoping provisons in conjunction with
each other a the merits stage. It finds the complaints under these heads therefore substantiated
for purposes of admissbility.

6.5  Accordingly, the Committee finds the communication admissble as pleaded and
proceeds without delay to a condderation of its merits. The Committee has consdered the
communication in the light of dl the information mede available to it by the parties, as required
by article 5, paragraph 1, of the Optiona Protocol.

71 As to the cdam of violaion of artice 17, the Committee notes the State party’s
arguments that there is no “interference’, as the decison of whether Bary will accompany his
parents to Indonesia or remain in Audrdia, occasoning in the latter case a physical separation, is
purely an issue for the family and is not compelled by the State's actions. The Committee notes
that there may indeed be cases in which a State party’s refusd to dlow one member of a family
to reman in its teritory would involve interference in that person’'s family life.  However, the
mere fact that one member of a family is entitled to remain in the territory of a State party des
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not necessarily mean that requiring other members of the family to leave involves such
interference.

7.2  In the present case, the Committee considers that a decison of the State party to deport
two parents and to compd the family to choose whether a 13-year old child, who has attained
citizenship of the State party after living there 10 years, ether remains done in the State party or
accompanies his parents is to be conddered “interference’” with the family, a least in
crcumgtances where, as here, subgtantid changes to long-settled family life would follow in
ether case. The issue thus arises whether or not such interference would be arbitrary and
contrary to article 17 of the Covenant.

7.3 It is cetanly unobjectionable under the Covenant that a State party may require, under
its laws, the departure of persons who remain in its territory beyond limited duration permits.
Nor is the fact that a child is born, or that by operation of law such a child recelves citizenship
ather a birth or a a later time, sufficient of itsalf to make a proposed deportation of one or both
parents arbitrary. Accordingly, there is dgnificant scope for States paties to enforce ther
immigration policy and to require departure of unlawfully present persons. That discretion is,
however, not unlimited and may come to be exercised arbitrarily in certain circumstances. In the
present case, both authors have been in Audrdia for over fourteen years. The authors son has
grown in Audrdia from his birth 13 years ago, atending Audtrdian schools as an ordinary child
would and developing the socid rdationships inherent in that. In view of this duraion of time, it
is incumbent on the State party to demondrate additional factors justifying the remova of both
parents that go beyond a smple enforcement of its immigration law in order to avoid a
characterisation of abitrariness.  In the paticular circumstances, therefore, the Committee
condders that the remova by the State party of the authors would conditute, if implemented,
abitrary interference with the family, contrary to article 17, paragraph 1, in conjunction with
aticle 23, of the Covenant in respect of dl of the aleged victims, and, additiondly, a violation
of aticle 24, paragraph 1, in reation to Barry Winata due to a falure to provide him with the
necessary measures of protection asaminor.

8. The Human Rights Committee, acting under aticle 5, paragrgph 4, of the Optiond
Protocal to the Internationd Covenant on Civil and Politicd Rights, is of the view that the
removd by the State party of the authors would, if implemented, entall a violation of aticles 17,
23, paragraph 1, and 24, paragraph 1, of the Covenant.

0. In accordance with article 2, paragraph 3 (a), of the Covenant, the State Party is under an
obligation to provide the authors with an effective remedy, induding refraning from removing
the authors from Audrdia before they have had an opportunity to have their application for
parent visas examined with due congderaion given to the protection required by Barry Winatd's
datus as a minor. The State party is under an obligation to ensure that violations of the Covenant
in dmilar Stuations do not occur in the future.

10. Bearing in mind that, by becoming a State party to the Qptiona Protocol, the State party
has recognized the competence of the Committee to determine whether there has been a violaion
of the Covenant or not and that, pursuant to article 2 of the Covenant, the State party has
undertaken to ensure to dl individuas within its territory and subject to its juridiction the rights
recognized in the Covenant to provide an effective and enforcesble remedy in case a violation
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has been edtablished, the Committee wishes to receive from the State party, within 90 days,
information about the measures taken to give effect to its Views.

Notes

! The State party’ s chronology provides the date for this event as 20 October 1998.

2 The authors have not contested that re-acquisition of Indonesian citizenship would be
unproblematic.

% The State party’s chronology provides the date for this event as 20 October 1998.

4 Under s.417 of the Migration Act, the Minister may substitute the decision of the RRT with a
more favourable oneif it is consdered in the public interest to do so.

> The report, on file with the Secretariat, statesin relation to the family’ s life in Augtrdia

that (i) Barry is having anorma upbringing and education, has “severd fairly close friends’,
understands (but apparently does not speek) Indonesian, and (ii) the family isastrong and close
one in the Chinese tradition, but outgoing and with avariety of multicultura friendshipsthrough
work, church and socid life. The report dso refersto refugee issues rdating to the family
history which are not pursued in the present communication.

® The authors were formally advised of the Minister's decision on 17 May 2000, postdating the
dispatch of the communication to the Committee on 11 May 2000.

" Communication 26/1978, declared inadmissible on 28 July 1978.

8 Bossuyt, Guide to the “ Travaux Préparatoires’ of the International Covenant on Civil and
Politicd Rights (1987), at 347.

® The State party refers to the decision of the European Commission of Human Rights

in Family X v. the United Kingdom (Decisions and Reports of the European Commission of
Human Rights 30 (1983)), which found that the fact thet expulsion would prevent the son from
continuing his education in the United Kingdom did not congtitute an interference with the right
to respect for family life.

10" The 10-year period does not include the time the authors have been alowed to remain in
Audrdiawhile they seek to legdize their Satus.

11 Stewart v. Canada (Comm. 538/1993) and Canepa v. Canada (Comm. 558/1993).

12 (1996) 22 EHRR 228.
13- Judgment of 20 March 1991 (Case 46/1990/237/307).
14" Judgment of 27 January 1997.

15 (1988) 11 EHRR 322.
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16 The State party points out that in that case, unlike the present circumstances, the proposed
action would have split the two parents between two countries,

17 Ahmut v. The Netherlands (Application No. 21702/93, judgment of 28 November 1996).

18 Nowak, United Nations Covenant on Civil and Politicd Rights CCPR Commentary,
NP Engel (1993) at 460,

19 The refugee application, so the State party, shows that Mr. Winata was never arrested,
detained, imprisoned, interrogated or mistreated in Indonesia, nor that his property was damaged.

20 Reference is made to its Third Periodic Report under the Internationd Covenant on Civil and
Political Rights, at paragraphs 323-332 and 1193.

21 The State party refers to the psychiatric report’ s classification of Barry asa“multicultura
Chinese Audrdian boy”.

22 The author supplies a copy of amedia release of 11 October 2000 by the Minister for
Immigration and Multiculturd Affairsto this effect.

[Adopted in English, French and Spanish, the English text beng the origind verson.
Subsequently to be issued aso in Arabic, Chinese and Russan as part of the Committee's annua
report to the Generd Assembly. ]
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Individua opinion by Committee members Prafullachandra Natwarla Bhagwti,
Tawfik Khdlil, David Kretzmer and Max Yaden (dissenting)

1. The quedtion in this communication is neither whether the case of the authors and their son
arouses sympathy, nor whether Committee members think it would be a generous gesture on the
pat of the State party if it were to dlow them to remain in its territory. It is only whether the
Stae paty is legdly bound under the terms of the International Covenant on Civil and Politica
Rights to refrain from requiring the authors to leave Audrdia  We cannot agree with the
Committee’ s view that the answer to this question should be in the affirmative.

2. The Committee bases its Views on three articles of the Covenant: articles 17, paragraph 1, in
conjunction with article 23, and aticle 24. The authors provided no information whatsoever on
measures of protection that the State party would be required to take in order to comply with its
obligations under the latter aticde. Many families the world over move from one country to
another, even when ther children are of school age and are happily integrated in school in one
country. Are States parties required to take measures to protect children against such action by
their parents? It seems to us that a vague vaue judgment tat a child might be better off if some
action were avoided does not provide sufficient grounds to substantiate a clam that a State party
has faled to provide that child with the necessary measures of protection required under article
24. We would therefore have held that the authors faled to substantiate, for the purposes of
admisshility, ther dam of a vidation of atice 24, and that this pat of the communication
should therefore have been held inadmissible under article 2 of the Optiona Protocol.

3. As far as the clam of a violation of article 17 is concerned, we have serious doubts whether
the State party’s decision requiring the authors to leave its territory involves interference in their
family. This is not a case in which the decison of the State party results in the inevitable
separation between members of the family, which may certainly be regarded as interference with
the family.?> Rather the Committee refers to “substantid changes to long-settled family life”
While this term does appear in the jurisprudence of the Europesn Court of Human Rights?? the
Committee fails to examine whether it is an gppropriate concept in the context of article 17 of the
Covenant, which refers to interference in the family, raher than to respect for family life
mentioned in aticle 8 of the European Convention. It is not at al evident that actions of a State
paty that result in changes to long-sdttled family life involve interference in the family, when
there is no obgtacle to maintaining the family’s unity. We see no need to express a find opinion
on this question in the present case, however, as even if there is interference in the authors
family, in our opinion there is no basis for holding that the State party’ s decison was arbitrary.

4. The Committee provides no support or reasoning for its statement that in order to avoid
characterization of its decison as arbitrary the State party is duty-bound to provide additiond
factors besdes smple enforcement of its immigraion laws. There may indeed be exceptiona
casss in which the interference with the family is so strong that requiring a family member who
is unlawfully in its territory to leave would be disproportionate to the interest of the State party in
mantaning regpect for its immigration laws. In such cases it may be possible to characterize a
decison requiring the family member to leave as arbitrary. However, we cannot accept that the
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mere fact that the persons unlawfully in the State party’s territory have established family life
there requires a State party to  “demondrate additiond factors judtifying the remova of both
parents that go beyond a smple enforcement of its immigraion law in order to avoid a
characterisation of arbitrariness”  The implications of this interpretation, adopted by the
Committee, are that if persons who are unlawfully in a State party’s territory establish a family
and manage to escape detection for a long enough period they in effect acquire a right to remain
there. It seems to us that such an interpretation ignores prevaling sandards of internationa law,
which dlow gtates to regulate the entry and resdence of diensin their territory.

5. As dated above, the State party’s decison in no way forces separation among family
members.  While it may indeed be true that the authors son would experience adjustment
difficulties if the authors were to return with him to Indonesa, these difficulties are not such as
to make the State party’s decison to require the authors to leave its territory disproportionate to
its legitimate interes in enforcing its immigration laws. Tha decison cannot be regarded as
arbitrary and we therefore cannot concur in the Committee’s view that the State party hes
violated the rights of the authors and their son under articles 17 and 23 of the Covenant.

6. Before concluding this opinion we wish to add that besdes removing any clear meaning from
the terms “interference with family” and “arbitrary”, used in article 17, it seems to us that the
Committee's gpproach to these terms has unfortunate implications. In the firg place, it pendizes
States parties which do not actively seek out illegd immigrants so as to force them to leave, but
prefer to rdy on the respongbility of the vigtors themsaves to comply with ther laws and the
conditions of ther entry permits. It dso pendizes States parties, which do not require al
persons to cary identification documents and to prove their daus every time they have any
contect with a date authority, snce it is farly easy for vistors on limited visas to reman
undetected in the territory of such States parties for long periods of time. In the second place, the
Committee's gpproach may provide an unfar advantage to persons who ignore the immigration
requirements of a State party and prefer to reman unlawfully in its territory rather then following
the procedure open to prospective immigrants under the State party’s laws. This advantage may
become especidly problematicd when the State party adopts a limited immigration policy, based
on a given number of immigrants in any given year, for it dlows potentid immigrants to “jump
the queue’ by remaining unlawfully in the State party’ sterritory.

[s9gned] Prafullachandra Natwarld Bhagwaeti
[Sgned] Ahmed Tawfik Khdil
[sgned] David Kretzmer
[9gned] Max Yaden
[Done in English, French and Spanish, the English text being the origina verson. Subsequently

to be issued dso in Arabic, Chinese and Russian as part of the Committee’s annud report to the
Generd Assembly.]



