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ANNEX*

Views of the Human Rights Comrittee under article 5, paragraph 4,
of the Optional Protocol to the International Covenant on C vi
and Political Rights
- Fifty-ninth session -

concer ni ng

Communi cation No. 558/1993**

Submitted by: G osue Canepa
[represented by Ms. B. Jackman]
Victim The aut hor
State party: Canada
Date of conmuni cation: 16 April 1993 (initial subm ssion)

Date of decision on adnmissibility: 13 October 1994

The Human Rights Committee, established under article 28 of the
I nternational Covenant on Civil and Political Rights,

Meeting on 3 April 1997,

Havi ng concluded its consideration of conmunication No. 558/ 1993
submtted to the Human Rights Conmittee on behalf of M. G osue Canepa under
the Optional Protocol to the International Covenant on Civil and Politica
Ri ghts,

Having taken into account all witten information made available to it
by the author of the conmunication, his counsel and the State party,

Adopts the follow ng:

* The foll owi ng nenbers of the Comrittee participated in the
exam nation of the present communication: Messrs. N suke Ando and
Praful | achandra N. Bhagwati, Ms. Christine Chanet, Lord Colville,

M. Omwan El Shafei, Ms. Elizabeth Evatt, Messrs. Eckart Kl ein,

David Kretzner and Rajsoonmer Lallah, Ms. Cecilia Medina Quiroga,

M's. Laure Moghai zel, Messrs. Julio Prado Vallejo, Martin Scheinin and
Maxwel | Yal den

** The text of three individual opinions signed by four Commttee
menbers is appended to the present docunent.
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Views under article 5, paragraph 4, of the Optional Protoco

1. The author of the conmunication, dated 16 April 1993, is G osue Canepa
an Italian citizen, at the tinme of submni ssion of the communication under
deportation order in Canada. He clains to be a victimof a violation of
articles 7, 12, paragraph 4, 17 and 23, paragraph 1, of the Internationa
Covenant on Civil and Political Rights by Canada. He is represented by
counsel

The facts as submitted by the author

2.1 The author was born in Italy in January 1962; at the age of five, he
em grated to Canada with his parents. After the famly settled in Canada, a
younger brother was born, who is Canadian by birth. The author has extended
famly in Italy, knows sone Italian, but does not feel any neaningfu
connection with the country.

2.2 For most of his life, the author considered hinself to be a Canadian
citizen. It was only when he was contacted by imm gration officials because
of his crimnal convictions that he realized that he was a permanent resident.
Bet ween 1978 and 1987, the author was convicted on 37 occasions, nostly
related to breaking and entering, theft, or possession of narcotics. On
several occasions, he was sentenced to inprisonnment. Counsel notes that the
author's convictions are attributable to her client's addiction to heroin

whi ch he devel oped at the age of 13. He has no record of violence. Counse
notes that the author received no drug rehabilitation treatment while in
prison, but on his own initiative attenpted in 1988 to overcone his addiction
He was able to remain drug-free until 1990, when he became depressed over his
immgration situation and returned to drug use. |In 1990, he was again

convi cted of possession of a narcotic and inprisoned for 18 nonths. After his
rel ease in January 1993 he resuned living at home with his parents and his
brother. He was still addicted to heroin and committed further offences
shortly after his release; he was convicted on further charges of breaki ng and
entering and was serving a one-year prison termat the tine of the subm ssion
of the conmuni cation

2.3 On 1 May 1985, the author was ordered deported on the basis of his
crimnal convictions. The author appeal ed the deportation order to the

| mmi gration Appeal Board. The Board heard his appeal on 25 February 1988 and
dismissed it by judgement of 30 March 1988. On 26 April 1988, the author
petitioned the Federal Court of Appeal for |eave to appeal of the decision of
the I'mm gration Appeal Board. On 31 August 1988 | eave to appeal was granted.
The Federal Court of Appeal heard the appeal on 25 May 1992 and dismissed it
by judgenent of 8 June 1992. On 1 October 1992, the author applied to the
Suprene Court of Canada for |eave to appeal of the decision of the Federa
Court of Appeal. The Suprene Court of Canada di sm ssed the application for

| eave to appeal on 21 January 1993. Thus, no further domestic renedy is said
to be avail abl e.

2.4 It is stated that, after deportation, the author is not able to
return to Canada w thout the express consent of the Mnister of Inmmgration
A reapplication for imrigration to Canada would not only require mnisteria
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consent but also that the author neet all other criteria for inmgrants.
Because of his convictions, the author would be barred fromreadm ssion to
Canada under section 19 (2) (a) of the Inmm gration Act.

3.1 On 2 June 1994, counsel to the author informs the Commttee that the

aut hor has conpleted his prison sentence and that his deportation is immnent.
She requests the Commttee to request the State party, under rule 86 of its
rul es of procedure, not to renmpve the author from Canada while his

comuni cation is under consideration by the Commttee. It is submtted that
the author's deportation will make the author's rehabilitation next to

i npossi bl e and that without a guarantee from the Canadi an Government that the
author will be allowed to return to Canada, should the Conmittee find that the
deportation constitutes a violation of his rights, the deportation appears to
be irrevocabl e.

3.2 On 7 June 1994, counsel to the author infornms the Conmittee that,

on 6 June 1994, the author has been renmpved from Canada to Rome, Italy.
According to counsel, the author had been informed of the date and tinme of his
removal a few hours before the renoval was to take place. This made it

i npossible for himto get his bel ongings and noney fromhis famly, allegedly
contrary to normal procedure. Counsel requests the Cormittee to request the
State party to return the author to Canada, awaiting the outconme of the

exam nation of his comuni cation under the Optional Protocol. It is submtted
that the author's nental health will deteriorate if he is to stay in Italy, a
country with which he is not fam liar and where he feels isolated, and that
this will cause himirreparabl e harm

The conpl ai nt

4.1 The author clainms that the facts as described reveal violations of
articles 7, 17 and 23, paragraph 3, of the Covenant, as interpreted in the
light of articles 9, 12 and 13 of the Covenant. He clainms that in respect of
articles 17 and 23, the State party has failed to provide for clear

| egi sl ative recognition of the protection of privacy, famly and honme life of
persons in the author's position. |In the absence of such |egislation which
ensures that famly interests would be given due weight in admnistrative
proceedi ngs such as, for exanple, those before the Imrigration Appeal Board,
he clains there is a prima facie issue as to whether Canadian law is
conpatible with the requirement of protection of the famly. The author also
refers to the Conmttee's General Comment 15 (“The position of aliens under

t he Covenant”), according to which aliens nmay enjoy the protection of the
Covenant even in relation to entry or residence, when considerations of
respect for famly life arise. The author furthernore refers to the
Conmittee's CGeneral Comment on article 17, according to which States have a
positive obligation to ensure respect for the right of every person to be
protected against arbitrary or unlawful interference with her privacy, famly
and hone.

4.2 The author argues that his right to famly life is violated by his
deportation, since his deportation separates himfromhis nuclear famly in
Canada, consisting of his father, nother and brother, a household unit of
whi ch the unmarried author has always been a part.
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4.3 The author further submits that his rights to “privacy” and “hone” have

been violated. It is argued that the term “home” must be interpreted broadly
and that it should enconpass the comunity of which an individual is a part.
In this sense, his “home” is said to be Canada. It is further argued that the

author's right to privacy includes being able to live within this conmunity
wi thout arbitrary or unlawful interference. To the extent that Canadian | aw
does not protect aliens against such interference, the author clains a
violation of article 17.

4.4  The author further argues that articles 17 and 23, paragraph 1, have
been violated in his case, because the interference with his famly and home,
resulting fromhis deportation, is arbitrary. According to the author, the
deportation of long-term deeply-rooted and substantially-connected resident
al i ens who have already been duly punished for their crinmes is not related to
a legitimte State interest. In this connection, the author asserts that the
word “arbitrary” in article 17 should be interpreted in the Iight of

articles 4, 9, 12 and 13 of the Covenant. He argues that “arbitrary
interference” within the nmeaning of article 17 of the Covenant is interference
which is not “necessary to protect national security, public order, public
health or morals or rights and freedons of others” or is not “consistent with
ot her rights recognized in the Covenant”.

4.5 The author contends that article 12, paragraph 4, which recognizes
everyone's right to enter his own country, is applicable to his situation
since, for all practical purposes, Canada is his “own country”. H's
deportation from Canada results in a statutory bar fromre-entering Canada
In this context, it is pointed out that article 12, paragraph 4, indicates
that everyone has the right to enter “his own country”, not just his country
of nationality or birth. It is submitted that Italy is not the author's own
country, as he left it at the age of five and his entire life is centred
around his famly in Canada - thus, although not Canadian in a formal sense,
he must be considered a de facto Canadian citizen. 1/

4.6 Finally, the author contends that the enforcenent of the deportation
order anounts to cruel, inhuman and degrading treatment within the neaning of
article 7 of the Covenant. He acknow edges that the Conmittee has not yet
consi dered whet her the pernmanent separation of an individual fromhis famly
and close relatives and the effective bani shnent of a person fromthe only

1/ In this context, counsel refers to the Commttee's decision in
Lovel ace v. Canada, in which the fact that the conpl ai nant was not recogni zed
as an Indian under Canadi an |egislation did not prevent the Commttee from
consi dering the conplainant to belong to the mnority concerned and to benefit
fromthe protection of article 27 of the Covenant. Counsel also refers to the
judgenent of the European Court of Human Rights in the Beldjoudi case
(55/ 1990/ 246, 26 March 1992).
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country which he ever knew and in which he grew up can anobunt to cruel
i nhuman or degrading treatnent; he subnits, however, that this issue should be
consi dered on the merits. 2/

4.7 In this connection, the author recalls that (a) he has been residing in
Canada since the age of five; (b) at the tinme of deportation all the nenbers
of his imediate famly resided in Canada; (c) while his crimnal record is
extensive, it does not reveal that he is a person who poses a danger to the
public safety since he never committed crines of violence; (d) although drug
rehabilitation was part of sonme of his sentences, he received no such
treatment while inprisoned and was actually able to obtain heroin in prison
(e) the deportation from Canada has effectively severed all his ties with
Canada; and (f) the prison terms for his various convictions already
constitute adequate and sufficient punishment and the deportation amounts to
the inposition of additional punishnent.

State party's coments on admissibility

5. By submi ssion of 21 July 1994, the State party inforns the Commttee
that it has no conments to offer on the issue of admissibility of the
comuni cation. It reserves the right to make subm ssions on the nerits of the

comuni cation, should the Committee declare the comuni cation adm ssi bl e.

The Commttee's decision on adnissibility

6.1 At its fifty-second session, the Human Rights Conmittee considered the
adm ssibility of the comunication

6.2 The Committee noted that it was uncontested that there were no further
remedi es for the author to exhaust, and that the requirenents of article 5,
paragraph 2 (b), of the Optional Protocol had been net.

6.3 The Committee noted that sonme of the author's clainms under article 17 of
t he Covenant concerned the absence of legislation in Canada to guarantee the
protection of the famly life of permanent residents agai nst whom an
immgration inquiry is initiated with a view of ordering their deportation

The Committee recalled that it cannot, under the Optional Protocol procedure,
exam ne in abstracto whether a State party has conplied with its obligations
under the Covenant. 3/ To the extent that the author's clainms referred to the

2/ Counsel refers to the separate opinion of Judge De Meyer of the
European Court of Human Rights in the Beldjoudi case, in which it was stated
that the renmoval of the applicant fromhis country of residence and the
severance of the ties with his wife and famly would anobunt to i nhuman
treatment.

3/ See inter alia the Commttee's decisions with respect to
conmuni cati on No. 61/1979 (Hertzberg et al. v. Finland, Views adopted on
2 April 1982, para. 9.3) and No. 163/1984 (C._et al. v. Italy, declared
i nadm ssi ble on 10 April 1984, para. 6.2).
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failure of the Canadian | egislature to guarantee the famly life of
non- Canadi an residents in general, his comunication was therefore inadm ssible.

6.4 The Committee considered that the author's clains that his deportation
makes hima victimof a violation of articles 7, 12, paragraph 4, 17 and 23 of
t he Covenant, should be considered on the merits.

7. As regards counsel's request under rule 86 of the Cormittee's rules of
procedure, the Conmittee found that the author's deportation to Italy could
not be considered to constitute “irreparabl e damage” in respect of the rights
the author considers violated by his deportation. Should the Conmttee find
in favour of the author and conclude that his deportation was contrary to the
Covenant, the State party would be under an obligation to allow the author to
re-enter Canada. Accordingly, the consequences of the deportation, however

di sagreeabl e they m ght be for the author in his situation, did not cause
“irreparabl e damage” to the author in the enjoynent of his rights, which would
have justified the granting of interimprotection under rule 86 of the
Committee's rules of procedure.

8. Accordingly, on 13 Cctober 1994, the Human Ri ghts Conmmi ttee deci ded that
the communi cati on was adnmi ssible insofar as it appeared to raise issues under
articles 7, 12, paragraph 4, 17 and 23 of the Covenant.

State party's observations on the nerits and counsel's comments thereon

9.1 By submi ssion of 21 Decenber 1995, the State party argues that the
author's allegations in respect to article 7 of the Covenant are not

substanti ated, since there is no evidence that the author's separation from
his fam |y poses any particular risk to his nental or physical health. The
State party argues that article 7 is not as broad in scope as contended by the
aut hor and does not apply to the present situation, where the author does not
face a substantial risk of torture or of serious abuse in the receiving
country. The author has not shown that he will suffer any undue hardship as a
result of his deportation. The State party adds that the author is not
absolutely barred fromreturning to Canada. Furthernore, the author's famly
is apparently able to join the author in Italy, as indicated by the author's
father at the Inmmigration Appeal Board hearing. The State party argues that
the question of separation fromfamly is rather an issue to be dealt with
under articles 17 and 23 of the Covenant.

9.2 The State party argues that the author has never acquired an

uncondi tional right to remain in Canada as his “own country” and cannot
acquire such status by virtue only of long-termresidence in Canada. The
State party contends that a definition of “own country” other than that of
country of nationality would seriously erode the ability of States to exercise
their sovereignty through border control and citizenship access requirenents.
According to the State party this interpretation is supported by article 13 of
t he Covenant, fromwhich can be inferred that there is no class of aliens that
enj oys an unconditional right to stay in Canada. Moreover, the State party
argues that if the Coomittee were to decide that article 12 may provide a
right to permanent residents to return or remain in their country of
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resi dence, such a right nust be dependent on the retention of |egal status.
The author thus has lost this right when he |lost his permanent residence status.

9.3 The State party further submits that the rights contained in articles 17
and 23 of the Covenant are not absolute and are to be bal anced agai nst

societal interests. The Inmgration Appeal Board considered all relevant
factors and wei ghed the author's rights against the risk that he posed to the
Canadi an public. The Board noted that the author's comunity ties were not
particul arly conpelling and concluded that the individual concerns of the

aut hor were overtaken by the larger societal interests. The length of the
author's residence in Canada was duly consi dered and wei ghed in the bal ance.

9.4 If the Cormmittee would find that articles 12, 17 and 23 do apply to the
author's situation, the State party argues noreover that there is no evidence
that the author has been arbitrarily deprived of his rights. The actions
taken by the inmgration officials were authorized by statute and the author
was at all times afforded full procedural safeguards. The decision taken in
the author's case was the result of a |legal process that provided himwith a
full hearing and conplied with both natural justice requirenents and the
requi renments of the Canadian Charter of Rights and Freedons.

10.1 In her conments on the State party's subnission, counsel for the author
mai ntai ns that the author's deportation, resulting in separation fromhis
social and familial network anmounts to cruel, inhuman and degradi ng treatnent
within the context of article 7 of the Covenant. In this connection, counse
enphasi zes the author's dependency on heroin, and the general recognition that
famly and social ties are crucial aspects of successful rehabilitation.

10.2 As regards article 12, paragraph 4, counsel explains that the issue is
not whether or not the author ought to be considered a national or a citizen
of Canada, but whether article 12 applies to his circunstances. 1In this
context, counsel submts that States have inposed linits on their sovereignty
through ratification of international treaties, such as the Covenant. Counse
refers to the travaux préparatoires which give the inpression that the meaning
of “his own country” was |eft undefined by the drafters. Because of this, it
is open to the Conmittee to interpret the provision in a manner which best
ensures that human rights of a person are protected. Counsel is of the
opinion that the State party's argunent that if there is a right for permanent
residents under article 12, such right must be dependent on the retention of
the status, negates the rights under article 12 entirely. 1In this connection
counsel argues that Covenant rights cannot depend on the internal |aws of the
State.

10.3 As regards the balancing of interests, counsel acknow edges that the
author's interests were bal anced agai nst those of Canadi an society, but argues
t hat under Canadian |aw there is no recognition of individual rights in the
removal process, whereas the right of the State to deport is recognized.
Counsel further submits that in the decision-making process famly integrity
is not a relevant consideration, but only econom c dependency.

10.4 Counsel states that for all practical purposes, the author is barred
fromreturning to Canada, since the Mnister would not give his consent in the
[ight of the Inm gration Appeal's Board decision. Furthernore, the author
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cannot apply as a regular inmgrant because of his crimnal record, and even
if he could, he would not qualify for admi ssion under the selection criteria.

10.5 As regards the question whether the interference with the author's
rights were arbitrary or not, counsel argues that since the Inmmgration Act
applied to the author is inconsistent with the provisions, ains and objectives
of the Covenant in the absence of recognition of famly integrity as a
justiciable issue, the decision taken in the author's case is unlawful. In
this connection, counsel also argues that although due process in the
procedural sense exists it does not in the substantive sense. Counsel subnits
that in the circunstances of the author's case, in particular his drugs
dependency, the interference with his right to home and famly |life was
arbitrary and constitutes a violation. In this connection, it is stated that
the author's famly did in fact remain in Canada after the author's
deportation.

| ssues and proceedi ngs before the Committee

11.1 The Human Rights Conmittee has considered the present communication in
the light of all the informati on nmade available to it by the parties, as
provided in article 5, paragraph 1, of the Optional Protocol

11.2 The author has clained that his renoval from Canada constituted a
violation of article 7 of the Covenant, since the separation of his famly
anounts to cruel, inhuman and degrading treatnment. On the basis of the

mat erial before it, the Commttee is of the opinion that the facts of the

i nstant case are not of such a nature as to raise an issue under article 7 of
the Covenant. The Committee concludes that there has been no violation of
article 7 of the Covenant in the instant case.

11.3 As to the author’s claimthat his expul sion from Canada vi ol at es

article 12, paragraph 4, of the Covenant, the Committee recalls that inits
prior jurisprudence 4/, it expressed the view that a person who enters a State
under the State’'s inmgration |aws, and subject to the conditions of those

| aws, cannot regard that State as his own country when he has not acquired its
nationality and continues to retain the nationality of his country of origin
An exception mght only arise in limted circunstances, such as where

unr easonabl e i npedi nents are placed on the acquisition of nationality. No
such circunstances arose in the prior case the Conmttee dealt with, nor do
they arise in the present case. The author was not inpeded in acquiring
Canadi an citizenship, nor was he deprived of his original citizenship
arbitrarily. In the circunstances, the Conm ttee concludes that the author
cannot claimthat Canada is his own country, for purposes of article 12,

par agraph 4, of the Covenant.

11.4 As regards the author's claimunder article 17 of the Covenant, the
Committee observes that the author's renoval from Canada did interfere with
his famly life and that this interference was in accordance w th Canadi an
law. The issue for the Committee to exam ne is whether the interference was

4/ Case No. 538/1993 (Stewart v. Canada), Views adopted
on 1 Novenber 1996, paragraphs 12.2 to 12.9.
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arbitrary. The Committee has noted the State party's argunment that the
decision to renove the author from Canada was not taken arbitrarily as the
author had a full hearing with procedural safeguards and his rights were

wei ghed against the interests of society. The Commttee observes that
arbitrariness within the neaning of article 17 is not confined to procedura
arbitrariness, but extends to the reasonabl eness of the interference with the
person's rights under article 17 and its conpatibility with the purposes, ains
and objectives of the Covenant. The separation of a person fromhis famly by
means of his expul sion could be regarded as an arbitrary interference with the
famly and as a violation of article 17 if in the circunstances of the case
the separation of the author fromhis famly and its effects on himwere

di sproportionate to the objectives of rempval.

11.5 The circunstances are that the author has conmtted many offences,

| argely of the break, enter and steal kind, and nostly comritted to get noney
to support his drug habit. H's renmpval is seen as necessary in the public
interest and to protect public safety fromfurther crimnal activity by the
author. He has had an al nost continuous record of convictions (except for a
period in 1987-88), fromage 17 to his renoval from Canada at age 31. The

aut hor, who has neither spouse nor children in Canada, has extended famly in
Italy. He has not shown how his deportation to Italy would irreparably sever
his ties with his remaining famly in Canada. His famly were able to provide
little help or guidance to himin overconm ng his crimnal tendencies and his
drug-addiction. He has not shown that the support and encouragenment of his
famly is likely to be helpful to himin the future in this regard, or that
his separation fromhis famly is likely to lead to a deterioration in his
situation. There is no financial dependence involved in his famly ties.
There appear to be no circunstances particular to the author or to his famly
which woul d | ead the Cormittee to conclude that his renmpoval from Canada was an
arbitrary interference with his famly, nor with his privacy or hone.

11.6 Finally, the Conmittee is of the opinion that the facts of the case do
not raise an issue under article 23 of the Covenant.

12. The Human Rights Committee, acting under article 5, paragraph 4, of the
Optional Protocol to the International Covenant on Civil and Political Rights,
is of the viewthat the facts before it do not disclose a violation of any of
the provisions of the Covenant.

[ Adopted in English, French and Spanish, the English text being the origina
version. Subsequently to be issued also in Arabic, Chinese and Russian as
part of the annual report to the General Assenbly.]

A. | ndi vidual opinion by Committee nenber Martin Scheinin (concurring)

VWhile | share the Commttee’'s view that there was no viol ation of the
author’s rights, I wish to explain ny reasoning for such a concl usion

As regards the alleged violation of article 12, paragraph 4, | have
difficulties in accepting the majority reasoning in comuni cation No. 538/1993
(Stewart v. Canada), decided prior to ny termas a nenber of the Conmittee.

In ny opinion, there are situations in which a person is entitled to
protection both as an alien (i.e. a non-citizen) under article 13 and because
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the country of residence being understood as his or her “own country” under
article 12, paragraph 4. |In paragraph 11.3 of the present case, reference is
made to the Views in Stewart which, in ny opinion, give too narrow a picture
of situations in which a non-citizen is to be understood to reside in his or
her “own country”. Besides a situation in which there are unreasonable

i npedi ments on the acquisition of nationality, as nmentioned in the Views, the
same conclusion nust, in nmy opinion, be made in certain other situations as
well, for instance, if the person is stateless or if it would be inpossible or
clearly unreasonable for himor her to integrate into the society
corresponding to his or her de jure nationality. Just to take one
illustrative exanple, for a blind or deaf person who knows the | anguage used
in the country of residence but not the | anguage of his or her nationality
country, the country of residence should be interpreted as the person’s “own
country” under article 12, paragraph 4.

As to whether there was a violation of the author’s rights under
article 17, | likew se concur in a finding of non-violation. |In addition to
the factors nentioned in paragraph 11.5 of the Views, | enphasize that the
deportation of the author did not in itself mean that his contacts with his
fam ly members in Canada were made inpossible. |f the author, aged 32 at the
time of deportation, and his parents and brother in Canada wi sh to maintain
those contacts, they can do so by correspondence, by tel ephone and by the
other fam |y menbers visiting Italy, the country of origin of the parents.
In due course, the author may also apply for a right to visit his famly in
Canada, the State party in such a situation being bound by its obligations
under article 17 of the Covenant not to interfere arbitrarily or unlawfully
with the author’s famly.

Martin Scheinin [signed]
[Oiginal: English]

B. | ndi vidual opinion by Comrmittee nenbers Elizabeth Evatt
and Cecilia Medina Quiroga (dissenting)

For reasons nore fully expressed in a separate opinion in
Stewart v. Canada (No. 538/1993), we agree neither with the restrictive way
in which the Conmttee has interpreted the expression “his own country” nor
with the conclusions of the Conmittee set out in paragraph 11.3. In our view
there are factors other than nationality which may establish close and
enduring connections between a person and a country. The circunstances of
t he author suggest that he has such connections with Canada. W are therefore
of the opinion that the author has a strong claimto the protection of
article 12, paragraph 4, a clai mwhich should be considered on its nerits.

El i zabeth Evatt [signed]
Cecilia Medina Quiroga [signed]

[Oiginal: English]
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C. Individual opinion by Christine Chanet (dissenting)

Wth regard to this case | stand by the comrents which | made in the
Stewart case (No. 538/1993).

In the present case, paragraph 11.3 of the Conmittee's views assimlates
nmore clearly than in the aforesaid case the two distinct notions referred to
in article 12, paragraph 4, of the Covenant, nanely the notion of one's “own
country” on the one hand and, on the other, that concerning the arbitrary
nature of the decision to “deprive” (entry or re-entry).

The notion of “own country” does not fall within established |ega
categories such as nationality or tenporary or permanent resident status; it
is atermthat refers not to the State but to a geographi cal place whose
content and boundaries are | ess precise, and hence, in the absence of any
reference to a specific |legal concept, a case-by-case appreciation of the term
is required. That appreciation has to be nade by the State party to the
Covenant, which can define what it nmeans by “own country” in its interna
| egi sl ation, subject to observance of the other provisions of the Covenant,
whi ch obvi ously excludes any “vari abl e-geonetry, discrimnatory” definition
If the State were to engage in the latter exercise, it would create a
situation of arbitrariness - arbitrariness in the definition of “own country”.

However, such action is not to be confused with another, nore limted
situation of arbitrariness, as covered by the Covenant (art. 12, para. 4),
which in this instance concerns the actual decision to deport a person or to
deny a person's right to enter his own country (“no one shall be arbitrarily
deprived ...”"). As worded, paragraph 11.3 of the Committee's views fails to
make this distinction and interm ngles, on the one hand, the criteria for
determ ning whether a State is the “own country” of the author of the
conmuni cati on and, on the other, the entry and exit requirenments for aliens.
This amalgam |l eads to a sinplification which reduces the text to the sole
criterion of nationality, to that of its acquisition or wthdrawal, and
deportati on neasures (or entry rules) are never arbitrary when they conply
with the conditions for acquisition or withdrawal of that nationality.

Rendering the application of article 12, paragraph 4, of the Covenant
i ndi ssociable fromnationality, or indeed naturalization, is in m viewtoo
easy a solution and is not in keeping with the actual letter of the text,
which, had it been intended to be so restrictive, would have enpl oyed
appropriate terns relating to nationality, a legal notion that is easier to
define. The deliberate use of a vaguer and hence broader term i ndi cates that
the drafters of the Covenant did not wish to linit the scope of the text in
t he manner deci ded by the Committee.

Christine Chanet [signed]

[Original: French]



