C. Communication No. 180/1984, L, G. Danning v. the Netherlands
(Views adopted on 9 April 1987 at the twenty-ninth geasion)

Submicted by: I, G, Danning (represented by legal counsel)

Alleged victims the author

State party concerned: the Netherlands

Date of communication: 19 July 1984

vate of decision on adwisgibilitys 25 October 198%

The Human Rights Committee established under article 28 of the Intcrnational
Covenant on Civil and Political Rights:

Maeting on 9 April 1987;

Having concluded its conasideration of communication No. i80/1984 gubmitted to
the Committee L. G. Danning under the Optional Protocol to the
International = .venant on Civil and Political Riqghts;

Having taken into account all written tnformation made avatilablc to it by the
author of the communication and by the Stato party concerned;

adopts the following:

VIEWS UNDER ARTICLE %, PARAGRAPH 4, OF THE OPTIONAL PROTOCOI,

1. The author of tha communication (initial laetter datod 19 July 1984 and
subgogquoant letters dated 13 August 1984, 8 Jaly 1985 and 2% June 1986) 'n

Tudwig Guataaf Danning, a Notherlandr citizon born in 1960, He in vepronented by
legal counsel.

2.1 The author ¢lalmo to be a victim of a violation by the Government of the
Netheorlands of arcticle 26 in conjunction with article 2, paraqraph 1 of the
International Covenant on Civil and pPolitical Wighto,

2.2 He states that, an a consoquence of an automobile accldent in 1979, he bacamo
disabled and confinod to a whaelchair., During the first year aftor the acceldant he
recaivad paymenta from his employer's insurance) aftar the tirat yoar, paymentn
wore recelved under another insurance programme for employvees who havae baoen
medically declared unfit to work. This programme provides tor higher payments to
married beneficlaries., The author ¢lalms that oince 1977 he has beon engaged to
Miso Eather Verachuren and that they live togoether in common-—-law marrciage,
Therefore he maintaing that he should be accorded insurance bonefits as a wmarried
man and not as a single porson. Such benefits, however, have bhoen denied to him
and he has taken the case to the compotent inastances in the Netherlandn. The Raad
van Beroep In Rotterdam (an organ dealing with administrative appeals in employment
iasued) held in 1961 that hiuv claim was 1ll-founded; he subsaquently appealed to
the Centrale Raad van Beroep in Utrecht, which in 1943 confirmed the deciaton of
the lower inntance. He claims that this appeal exhaunted domestic vemedies.
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2.3 The same matter has not been submitted for examination to any other procedurc
of international investigatior .. settloment.

D By ita dexision of 16 October 1984, the Working Group of the Human Rightsa
Committee transmitted the communication under rule 91 of the provisional rules of
procedure, to the State party concerned, requesting information and obaervations
relevant to the question of admiseibility of the communication.

4.1 In its submission dated 19 May 1985 the State party underlined, inter alia,
that:

(a) "The principie that elements of discrimination in the realization of the
right to social secu.ity are to be eliminated is embodied in article 9 in
conjunction * ‘th articles 2 and 3 of the Internitional Covenant on Economic, Social
and Cultural sights"j

(b) "The Government of the Kingdom of the Netherlands has acceptoed to
implement this principle under the terms of the International Covenant on Economic,
Social and Cultural Rights. under these terms, States parties have undortaken to
take steps to the maximum of their avullable r~sources with a view to achieving
progressively the full realization of the rights recognized in that Covenant
(art. 2, para. 1)}")

(¢}  “The process of gradual realization to the maximum of o:2ilable resources
15 well on its way in the Netherlands. Remaining elouwents of digcrimination in the
realization of the rights ace being and will be gradually eliminated")

(d) "The International Covenant on Bconomic, Soclal and Cultural Rights has
established its own system for international control of the way in which
States parties are fulfilling their obligationa, To this end States parties have
undertaken to gubmit tn the Economic and Social Council reports on the measures
they have adopted and the progress they are making. The Government of the Kingdom
of the Netheriands to this erd submitted its first repost in 1983",

4.2 The State party then posed the question whether the way in which the
Notherlands wag fulfllling its obligations under article 9 in conjunction with
articles 2 and 3 of the International Covenant on Eccnomic, Social and Cultural
Rights could become, by way of articie 26 of the International Covenant on Civil
and Political Rights, tl.e obiect of an examination. by the Human Rights Committee.
The State party submitted that that question was relevant for the decision whether
the communiration was admisaible.

4.3 7Tho State party stressed that it would greatly benefit from recelving an
angs\ 2¢ from the Human Rights Committee to t.e question mentioned in paragraph 4.2
above. "Since such an anawer could hardly be given without going into one aspect
of the nerits of the case - i.e., the question of the scope of article 26 of the
International Covenant or. Civil and Pclitical Righ*s - the Goveri .ent would
respectfully ; equest the Committee to join the question of admisaibility to an
examination of the meriis of the case.'

4.4 In case the Committee did not grant that request ard declared the
communication adrissible, the Ctate party reserved tvhe right to gubmit, in the
rourse of the proceedings, observations which might have an effect on the question
of admigsibility,
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4.5 The State party confirmed that the author ha¢ exhausted domestic vemedies.

5, Commenting on the State party's submisaion under rule 91, the author, in a
letter dated 8 July 1985, contends that the fact that the Internationsl Covanant on
Yeonomic, Social and Cultural Rights orliges the Governments of the States parties
to eliminate discrimination in their system of social security, does not mean that
the: individuals of the State parties which are also parties to the Optionai
Protocol to the International Covenant on Civil and Political Rights are precluded
from having recourse to the Human Rights Committee in case of a violation of any
right set forth in the latter Covenant that at the same time constitutes
discriminarvion in the exercise of a social secuvity right.

€.1 Before congsidering any claimg contained in a communication, the Human Righta
Committee must, in accordance with rule 87 of its previsional rules of procedure,
decide whether or not it is admissible under the Optional Protocol to the Covenant.

6.2 Article S, paragraph 2 (a), of the Op*ional Protocol precludes the Committee
from conaidering a communicatior if the same matter is being examined under anothc:
procedure of interrational investigation or sgettlement. 1In this connection the
Committec obgerves that the examination of State reporta, submitted under

article 16 of the International Covenant on Economic, Social and Cultural Rights,
does not, within the meaning of article 5 (2) (a), constitute an examination of the
"game matter® as a claim by an individual submitted to the Human Rights Committee
under the Gptional Protocol.

6.3 The Committee further observes that a claim submitted under the Optional
Protocul concerning an alleqed breach of a provision of the International Covenant
on Civil and Political Rights i8 not necessarily incompatible with the pr.vigions
of that Covenant ,see art. 3 of the Optional Protocol), because the facts also
relate to a right protected by the International Covenent on Economic, Social and
Cultural Rights or any other international instrument, It still had to be tasted
vhether the alleged breach of a right protected by the International Covenant on
Civil and Political Rights was borne out by the facts.

6.4 Article %, paragraph 2 (b), ot the Optional Protocol precludes the Cumittec
from considering a communication unless domestic remedies have been exhausted. The

parties to the present communication agree that domestic remedies have bean
exhausted.

6.5 With regard to the State party's {aquiry concerning the scope of article 26 of
the International Covenant ~n Civil and Political Rights, the Committee did not
consider it necessary to pr cunce on its acope prior to deciding on the
admjgpibility of the communication. However, having rega.d to the State party's
atatement (para. 4.4 above) that it reserved the right to submit further
obaervations wh.ch might have an effect on the guestion of the admisaibility of the
case, the Committee pointed out that it would take into account any furthei
obgervations received on the matter.

7. On 25 October 1985 the Human Rightg Committee therefore decided that the
comnunication was admissible. In accordance with article 4, paragraph 2, of the
Optional Protocol, the State party was requeated to submit to the Committee, within
six months of the date of transmittal to it of the decision on admisasibility,

written explanations or atatements clarifying the matter and the measures, if any,
thaw. might have been taken by it.
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8.1 In {ts submission under article 4, paragiaph 2, of the Optional PYrotocol,
dated 20 May 1986, the State party aqain objected to the admigaibility of the
comaunication, reiterating the arguments advanced in its submission of 29 May 1985,

8.2 In dlacussing the wmerits of the case, the State party elucldates first the
factual background and the relevant legislation as followss

*Paragraph 2.2 of the Human Rights Committee's decision of 23 July 198%
gsets forth the events piior to Mr. Danning's complaint. The facts of the case
need to be astated more precisely. After the accldent, My. Danning received
benefit under the Sickuess Benefits Act (4wW), which wag supplemented by his
employexr., As from 14 July 1980 he received disablement benefit in accordance
with the General Digablement Benefits Act (AAW) and the Disability
Ingurance Act (WAO). This benefit was supplemented by payments made in
accordance with the General Aasistance Act (ABW).

"To obtain a clear plcture of the prosent matter it ig iwmportant to
conaider the regulations for disability for work in the Netherl mds. Lwmployed
persons pay contributions, based on their income, towards various forms of
social iasurance. The most important of theae in the present case are the
Sickneus Benefits Ac:. (ZW), the Disability Insurance Act (WAO) and the General
Disablement Benefits Act (AAW). If the employee falis 111, he can reccive
penefit equivalent to 70 per cent of his most recent income (up to a yearly
income * f£. 60,000) for a period of up to one year un 2 ZW. The cmployer
will in most cases contribute the remaining 30 per cent of the emn.oyee's
incoime. If the empleyese remains 11l for more than one year, sickneas bhenefit
is replaced by payments made under the provisions of AAW and WAO.

"AAW is a basic payment for (long-texm) disability and is linked to the
minimum subsistence incowne as defined in the Netherlands. Persons who ware in
full-time employment prior to becoming disabled qualify in the firgt instance
for a standard payment, bascd on what is termed the ‘tase diyare',

*"In the case of total dinability, the base figure will give a payment
equivalent to 70 per cent of the current net statutory minimum wage. Only
married people with a dependent spouse and unmarried people with one or more
depandent children may qualify for an increase of the bage figure by 15 to
30 per cent, depending on the amount of the ingured porson'a own income
(art. 10 AAW). ‘'Married person' is defined in such a way aa to exclude
unmarried cohabitants.

"I'his rather complicated system, involving two diftferent Acts concerning
i1isablement, can be explained in hisgtorical terms. WAO dates from
18 Fabruary 1967 and AAW from 1) December 1975. The introduction of AAW
(which unlike WAO was not rostricted to employees, but also included the
sult-employed) meant that WAO (which was ugually higher than AMW) acquired the
function of a supplementary payment.

“In the cagse of partial disability or part-time amployment, AAW and WAO
payments are reduced proportionately. If the payment calculated in this way
is less than the official subsistence lavel, it can be supplemented by a
(partial) payment under the provislons of the Goaneral Assistance Act (ABW),
which containg regulations on the minimum subsigstenze income. The slze of
payments made under the provisions of ABW {8 algo linked co the net minimum
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8.3

wage. Unlike both AAW and WAO, ABW takes account of the financial position
and income of the recipient's partner.

"This complicated system will in fact probably be discontinued in the
near future. For some time now, the Metherlands Government has been planning
to simplify the social security system, partly with a view to eliminating
complaints of unequal treatment of recipients. To this end the Government put
a package of proposed reform legislation before the Lower House in 1985, The
Bill is currently going through parliament. Important changes will be made to
AAW and WAO. There will be a single Disablement Benefits Act, and the
*bage figure' system of AAW will disappear.

"It will be replaced by a Supplementary Benefits Act, which will provide
for supplementary payments in cases where the basic payment is less than the
official minimal subsistence income. 1In the course of drafting this new
legislation, the gquestion whether married people and unmarried cohabitants
will be accorded equal treatment, and if so to what extent, will be examined.

"Mr. Danning submitted that he was in receipt of a supplementary payment
under the provisions of ABW. This payment is apparently made because the
AAW/WAQ pavment is below the official subsistence level.

"The AAW payment made to Mr., Danning, who at the time of applying was
cohabiting with his girl-friend, was based on the general base figure and noct
on the higher, married person's base figure. 1In fact it would make no
difference to the total payment made to Mr. Danning if the AAW payment were to
be calculated using the married person's base figqure. This is because he
lives with his girl-friend and therefore receives a supplementary family
allowance under the provisions of ABW, which brings his total social security
payment up to the same level (i.e., the net minimum wage)} as an AAW payment
based on the married person's base figure. Since Mr. Danning is in receipt of
a supplementary allowance under ABW, the Netherlands Government is of the
opinion that the difference between ABW and AAW in respect of the partner's
financial position and income is not a factor in the present case. The
conclusion is therefore that Mr. Danning's complaint is based purely on
considerations of principle.”

With regard to the scope of article 26 of the International Covenant on Civil

and Political Rights, the State party argues, inter alia, as follows:

"The Netherlands Government takes the wview that article 26 of the
Covenant does entail an obligation to avoid discrimination, bu%t that this
article can only be invoked under the Optional Protocol to the Covenant in the
sphere of civil and political rights, not necessarily limited to those civil
and political rights that are embodied in the Covenant. The Government could,
for instance, envisage the admissibility under the Optional Protocol of a
complaint concerning discrimination in the field of taxation. But the
Government cannot accept the admissibility of a complaint concerning the
enjoyment of economic, social and cultural rights, The latter category of
rights is the object of a separate United Nations convention. Mr. Danning's
complaint relates to rights in the sphere of social security, which fall under
the International Covenant on Economic, Social and Cultural Rights.

Articles 2, 3 and 9 of that Covenant are of particular relevance here. That
Covenant has its own specific system and its own specific organ for
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international monitoring of how Statius parties meet their obligations and
deliberately doeas not provide for an individual complaints procedure.

"The Government considers it incompatible with the aima of both the
Covenants and the Optional Protocol that an individual complaint with respect
to the right of soclal security, as referred to in article 9 of the
International Covenant on Civil and Political Rights, could be dealt with by
the Human Rights Committee by way of an individual complaint under the
Opt.ional Protocol bhased on article 26 of the International Covenant on Civil
and Political Rights.

"The Netherlands Government reports to the REconomic and Social Council on
matterg concerning the way it is fulfilling its obligations with respect to
tre right to social security, in accordance with the relevant rules of the
International Covenant on Economic, Social and Cultural Rights ...

"Should the Human Rights Committee take the view that article 26 of the
International Covenant on Civil and Political Rights ought to be interpreted
more broadly, thus that this article is applicable to complaints concerning
discrimination in the field of social security, the Government would obsgerve
that in that case article 26 must also be interpreted in the light of other
comparable United Nations Conventions laying down obligations to combat and
eliminate discrimination in the field of economic, social and cultural
rights. The Government would particularly point to the Internatcional
Convention on the Elimination of All Forms of Racial Digscrimination and the
Convention on the Elimination of All Forms of Discrimination against Women.

"If article 26 of the International Covenant on Civil and Politica)
Rights were deemed applicable to complaints concerning discriminatory elements
in national legislation in the field of those conventions, this could surely
not be taken to mean that a State party would be required to have eliminated
all poasible discriminatory elements from its legislation in those fields at
the time of ratification of the Covenant. Years of work are required in order
to examine the whole complex c¢f national legislation in search of
digcriminatory elements. The search can never be completed, either, as
distinctions in legislation which are justifiable in the light of social views
and conditions prevailing when they are first made may become disputable ag
changes occur in the views held in society ...

"If the Human Rights Committcee should decide that article 26 of the
International Covenant on Civil and Political Rightas entails obligations with
regard to legislation in the economic, social and cultural fileld, such
obligations could, in the Government's view, not comprise more than an
obligation of States to subject national legislation to periodic examination
after ratification of the Covenant with a view to secking out discriminatory
clements and, if they are found, to progressively taking measures to eliminate
them to the maximum of the Statae's available resourcesa. Such examinations arc
under way in the Netherlands with regard to various aspects of discrimination,
including discrimination between men and women.

"It the Human Rights Committee accepis the above considerations,
Mr. Danning's claim that the Netherlands bhas violated article 26 of the
Covenant geems to be ill-founded."
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8.4 wWith regard to the concept of discrimination in article 26 of the Covenant,
the State party explains the distinctions made in Dutch law aas follows:

"In the Netherlands, the fact that people live together as a married or
unmarried couple has long been conasidered a relevant factor to which certain
lagal consequences may be attached. Persons living together as unmarried
cohabitants have a free choice of whether or not to enter into marriage,
thereby making themselves subject either to one set of laws or to another.
The differences between the two are considerable; the cohabitation of married
persons is subject to much greater legal regulation than is the cohabitation
of unmarried persons, A married person is, for example, obliged to provide
for his or her spouse's maintenance) the spouse is also jointly liable for
debts incurred in respect of common property; a married person also requires
the permission or co-operation of his or her spouse for certain undertakings,
such as buying goods on hire purchase which would normally be considered a
part of the household, transaccions relating to the matrimonial home, etc.
The Civil Code contains extensive requlations governing matrimonial law
concerning property. The legal consequences of ending a marriage by divorce
are also the subject of a large number of provisions in the Civil! Code,
including a provision allowing the imposition of a maintenance allowance
payable to the former spouse. The law of inheritsnce, too, !s totally geared
to the individuals' formal status. The Governm:nt cannot accept that the
differences in treatment by the Netherlands law, described above, between
married and unmarried cohabltants could be considered to be 'discrimination'
within the legal meaning of that term under article 26 of the Covenant. There
is no question of ‘'equal cases' being treated dilferently under the law.
There ia an objective justification for the differences in the legal nosition

of married and unmarried cohabitants, provided for by the Nethezlands
legislation."

9, In his comments, dated 25 June 1986, the author welcomes the forthcoming
changes in the General Disablement Benefits Act (AAW) and the Disability Insurance
Act (WAO), mentioned in tha State party's submission. However, he notes that while
he understands that it is not possible for the Nether lands Government to bring into
effect immediately all desired changes to the exi‘~ting laws, "individuals should
not suffer as a consequence of not bein, able to benefit from proposed changes in
the legislation which are ahout to affact their situation." He claims that the
exigtiny law is "clearly discriminatory" and that article 26 of the Covenant
applies because the differentiation between murried and unmarried couples is
discrimina.ory in itsgelf,

10. The Human Rightsa Committee has consldered the present communication in the
light of all information made available to it by the parties, as provided in
article S5, paragraph 1, of the Optinnal Protocol. The facts of the case are not in
dispute.

11, Article 26 of the International Covenant on Civil and Political Rights
provides:

"All persons are enal before the low and are entitled without any
discrimination to the equal protection of the law. In this respect, the law
shall prohibit any discrimination and guarantee to all persons equal and
effective protection againat discrimination on any ground such as race,
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colour, sex, language, religion, political or other opinion, national or
social origin, property, birth or other status.”

12.1 The State party contends that there is considerable overlapping of the
provisions of article 26 with the provisions of article 2 of the International
Covenant on Economic, Social and Cultural Rights. The Committee is of the view
that the International Covenant on Civil and Political Rights would still apply
even if a particular subject-matter is referred to or covered in international
instruments, for example, the International Convention on the Elimination of All
Forms of Racial Discrimination, the Convention on the Elimination of a1l Forms of
Discrimination against Women, or, as in the present case, the International
Covenant on Economic, Social and Cultural Rights. Notwithstanding the interrelated
drafting history of the two Covenants, it remains necessary for the Committee to
apply fully the terms of the International Covenant on Civil and Political Rights.
The Committee observes in this connection that the provisions of article 2 of the
International Covenant on Economic, Social and Cultural Rights do not detract from

the full application of article 26 of the International Covenant on Civil and
Political Rights.

12.2 The Committee has also examined the contention of the State party that
article 26 of the International Covenant on Civil and Political Rights cannot be
invoked in respect of a right which is specifically provided for under article 9 of
the International Covenant on Economic, Social and Cultural Rights (social
security, including social insurance). 1In so doing, the Committee has perused the
relevant travaux préparatoires of the International Covenant on Civil and Political
Rights, namely the summary records of the discussions that took place in the
Commission on Human Rights in 1948, 1949, 1950 and 1952 and in the Third Committee
of the General Assembly in 1961, which provide a "supplementary means of
interpretation” (art. 32 of the Vienna Convention on the Law of Treaties E/)' The
discussions, at the time of drafting, concerning the question whether the scope of
arcicle 26 extended to rights not otherwise guaranteed by the Covenant, were
inconclusive and cannot alter the conclusion arrived at by the ordinary means of
interpretation referred to in paragraph 12.3 below.

12,3 For the purpose of determining the scope of article 26, the Committee has
taken into account the "ordinary meaning” of each element of the article in its
context and in the light of its object and purpose {(art. 31 of the Vienna
Convention on the Law of Treaties). The Committee begins by noting that article 26
does not merely duplicate the guarantees already provided for in article 2. It
derives from the principle of equal protection of the law without discrimination,
as contained in article 7 of the Universal Declaration of Human Rights, which
prohibits discrimination in law or in practice in any field regulated and protected
by public authoritics. Article 26 is thus concerned with the obligations imposed
cn States in regard to their legislation and the application thereof.

12.4 Although article 26 requires that legislation should prohibit discrimination,
it does not of itself contain any obligation with respect to the matters that may
be provided for by legislation. Thus it does not, for example, require any State
to enact legislation to provide for social security. However, when such
legislation is adopted in the exercise of a State's sovereign power, then such
legislation rust comply with article 26 of the Covenant.

12,5 The Committee observes in this connection that what is at issue is not

whether or not social security should be progressively established in
the Netherlands but whether the legislation providing for social security violates
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the prot ibition against discrimination contained in article 26 of the International
Covenant on Civil and Political Rights and the guarantee given therein to all
persons regarding equal and effective protection against discrimination.

13. Th» right to equality before the law and to equal protection of the law
without any didcrimination does not make all differences of treatment
discriminatory. A differentiation based on reasonable and objective criteria does
not amount to prohibited discrimination within the meaning of article 26,

14. It therefore remains for the Committee to determine whether the
differentiation in Netherlands law at the time in question and as applied to

Mr. Danning constituted discrimination within the meaning of article 26. In the
light of the explanations given by the State party with respect to the differences
made by Netherlands legislat’on between married and unmarried couples (para. 8.4
above), the Committee is persuaded that the differentiation complained of by

Mr. Danning is based on objective and reasonable criteria. The Committee observes,
in this connection, that the decigion to enter into a legal status by marriage,
which provides, in Netherlands law, both for certain benefits and for certain
duties and responsibilities, lies entirely with the cohabiting persona. By
choosing not tuv enter into marriage, Mr. Danning and his cohabitant have not, in
Jaw, asgsumed the full extent of the duties and responsibilities incumbent on
married couples. Conseyuently, Mr. Danning does not receive the full benefits
provided for in Netherlands law for married couples. The Committee concludes that
the differentiation complained of by Mr. hanning does not constitute discrimination ,
in the genge of article 26 of the Covenant,

15. The Human Rights Committee, acting under article 5, paragraph 4, of the
Optional Protocol to the International Covenant on Civil and Political Rights, is
of the view that the facts as submitted do not disclose a violation of any article
of the International Covenant on Civil and Politicai Rights.

Notes

a/ United Nationo, Juridical Yearbook 1969 (United Nations publication,
Salea No. B.71.V.4), p. 140.
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