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ANNEX

VI EWs OF THE HUMAN RI GHTS COVWM TTEE UNDER ARTI CLE 5, PARAGRAPH 4,
OF THE OPTI ONAL PROTOCOL TO THE | NTERNATI ONAL COVENANT
ON CIVIL AND POLI TI CAL RI GHTS
- Sixty-seventh session -

concer ni ng

Communi cation N° 789/1997

Subnmitted by: Moni ca Bryhn
(represented by M. John Ch. El den)
Al l eged victim The aut hor
State party: Nor way
Dat e of conmmuni cati on: 5 Novenber 1996

The Human Rights Conmittee, established wunder article 28 of the
I nternational Covenant on Civil and Political Rights,

Meeting on 29 October 1999

Havi ng concluded its consideration of comruni cati on No.789/1997 subm tted
to the Human Rights Committee on behalf of Monica Bryhn, under the Optional
Protocol to the International Covenant on Civil and Political Rights,

Having taken into account all witten informati on nade available to it by
the author of the conmmunication, her counsel and the State party,

Adopts the foll ow ng:

*The followi ng nmenbers of the Cormittee participated in the exam nation of
the present comunication: M. Abdelfattah Anor, M. N suke Ando, M.
Praf ul | achandra N. Bhagwati, Ms. Christine Chanet, Lord Colville, M. Elizabeth
Evatt, M. Louis Henkin, M. Eckart Klein, M. David Kretzmer, M. Cecilia
Medina Quiroga, M. Martin Scheinin, M. Roman Weruszewski, M. Muxwell Yal den
and M. Abdall ah Zakhi a.
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Views under article 5, paragraph 4, of the Optional Protoco

1. The author of the communication is Ms. Mnica Bryhn, a Norwegian citizen born
on 21 Cctober 1966. She clains to be a victim of a violation by Norway of
article 14(5) of the Covenant. She is represented by counsel, M. John Christian
El den.

The facts

2.1 On 3 February 1993, the author was convicted for inport and sale of drugs
on a commercial basis; she was sentenced to four years' inprisonment. On 16 June
1995, she was rel eased on probation, the remaining 1 year and 132 days of her
sentence bei ng suspended.

2.2 On 13 Decenber 1995, while still on probation, the author was again
arrested and charged with possession of heroin and ot her narcotics, the anounts
bei ng consistent with personal use. On 21 Decenber 1995, she pleaded guilty to
these offences at the Dranmmen Magistrate's Court and was accordi ngly convi cted.
The Court, exercising discretionary powers, then passed a joint sentence
conbining the remaining tinme of the previous sentence and the inprisonnent for
the new of fence, thus sentencing her to a termof inprisonnment of one year and
six months. As required by law, the Court set out in its judgenent the
aggravating and mtigating circunstances and recommended transfer from prison
to a centre for treatnment of her addiction

2.3 The author appeal ed the sentence to the Borgarting Court of Appeal. Wth
respect to cases concerning a maxinmum sentence of less than 6 years, the
Crimnal Procedure Act provides that the Court of Appeal may di sallow the appea
if the court unaninously considers it obvious that the appeal will not succeed.
On 26 January 1996, the three-judge Court unani nously decided that the appea
had no possibility of leading to a | esser sentence and summarily dism ssed the
appeal without a full hearing. The author requested the Court to reconsider its
deci sion, invoking article 14(5) of the Covenant. On 26 March 1996, a
differently constituted Court of Appeal decided by npjority not to change the
previous decision; part of +the appellant's case concerned an alleged
i nconsi stency between the Norwegian Crimnal Procedure Act and article 14(5) of
the Covenant. This second decision was in turn appealed to the Appeals Comittee
of the Suprenme Court, which on 6 May 1996 held that none of the three points of
| aw put forward on the author's behalf (including a breach of article 14(5) of
the Covenant) was sustai nabl e.

2.4 Wth this, all donestic renedies are said to be exhaust ed.

The conpl ai nt

3. In his conmunication, the author's counsel sinply recites the above
sequence of events and clainms that it constitutes a breach of article 14(5).
However, he also sends copies of his presentations to the Court of Appeal and
to the Suprene Court. In the Court of Appeal, he argued that, in order to conply
with article 14(5), domestic law nmust provide for a retrial both to establish
the guilt of the accused as well as to deternine the harshness of the sentence.
He referred to the travaux préparatoires on the Crimnal Procedure Act and
suggested that a system requiring |eave to appeal constituted a breach of
article 14(5). In the Supreme Court he argued that an appeal as to the severity
of the sentence should be admitted regardl ess of the maxi mum penalty when the
actual sentence is as high as one year and six nonths.
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State party's observations and counsel’s coments

4.1 In its comrents, the State party does not raise any objections to the
adm ssibility of the commnication and addresses the nerits of the
conmuni cation. It explains that its appeal system was changed in 1995, and that
the present system provides for a wi der range of appeal possibilities than the
old one. Under the old system cases concerning charges punishable by
i nprisonnent of nore than six years, were tried by the Court of Appeal as a
first instance court, and no appeal was possible in respect of the assessnent
of evidence in relation to the question of guilt. Under the new system all
cases are tried by first instance courts, and all convicted persons have a right
to appeal to the Court of Appeal. Following the new Crim nal Procedure Act,
Norway partially withdrew its reservation to article 14, paragraph 5, of the
Covenant .?

4.2 The State party explains that the grounds on which an appeal may be | odged
are unlimted and can concern any defect in the judgement or procedure. For
reasons of procedural economy, a screening systemwas introduced, in order to
avoi d overburdening of the Court of Appeal. According to section 321 second
par agraph, of the Crimnal Procedure Act, the Court of Appeal (conposed of three
judges) may refuse to allow an appeal to proceed if the court unani mously
considers it obvious that the appeal will not succeed. Thus, the Court of Appea
must in fact review the case in order to assess whether the appeal should be
allowed to proceed. Appeals concerning crines punishable by law wth
i mpri sonment of nore than six years are always allowed to proceed. As a rule
appeal s concerning an issue of evidence should also be admitted to a ful
hearing. According to section 324 the Court of Appeal takes its decision wthout
oral hearings. The parties, however, are allowed to express their views in
witing. Thus, the docunents of the case, including the judgenment of the Court
of first instance, together with the argunments nmade in the subm ssions fromthe
parties, constitute the basis of the assessnment by the Court of Appeal

4.3 In the instant case, the sole ground of appeal advanced by the author was
t he harshness of the sentence. She did not raise any questions relating to the
assessnment of evidence. Her mamin argunent was that the Court should not have
passed a joint sentence with the previous judgenent. The review, therefore was
mainly a question of the application of the penal Code and the case |aw of the

On 19 Septenber 1995 Norway declared that following "the entry into
force of an amendnent to the Crinminal Procedure Act, which introduces the

right to have a conviction reviewed by a higher court in all cases, the
reservation made by the Kingdom of Norway shall continue to apply only in the
foll ow ng exceptional circunstances:

1. Riksrett (Court of I|npeachment)

According to article 86 of the Norwegi an Constitution, a special court shal
be convened in crimnal cases agai nst nenbers of the Governnent, the Storting
(Parlianment) or the Supreme Court, with no right of appeal

2. Conviction by an appellate court

In cases where the defendant has been acquitted in first instance, but
convicted by an appellate court, the conviction may not be appeal ed on
grounds of error in the assessnent of evidence in relation to the issue of
guilt. If the appellate court convicting the defendant is the Suprene Court,
the conviction may not be appeal ed what soever.”
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Suprenme Court. The relevant information could be found in the docunents produced
inrelation to the hearing of the case in the Court of first instance.

4.4 The State party considers that the review so performed by the Court of
Appeal does constitute a review within the nmeaning of article 14, paragraph 5.
When amending the previous legislation and setting up the new system the
drafting commttee and independent experts |ooked into the question of
conpatibility with article 14 (5) and concluded that the system was in
conpliance with the Covenant. The State party points out that the words
“according to law in paragraph 5 of article 14 govern the nodalities by which
the review by a higher tribunal is to be carried out, as stated by the Committee
inits Views in case No. 64/1997 (Sal gar de Montejo v. Col onbia)2 Article 14(5)
therefore covers a wi de range of second instance supervision, having in conmon
the essential requirenment that the case be reviewed. In this regard, the State
party argues that States must enjoy a certain margin with regard to the
i mpl erentation of the right to review Many States have enacted in one form or
anot her a system of |eave to appeal. According to the State party, even if
second instance proceedings are limted to so-called ‘leave to appeal
proceedings’, they nust be considered review within the neaning of article
14(5).

4.5 The State party adds that an unlimted right to appeal could easily be
subject to abuse and result in the courts being burdened with unreasonabl e
cases. An unlimted right to appeal would unnecessarily lead to a heavier
wor kl oad of the courts and might result in delays in breach of article 14(3)(c).
The State party enphasizes that the Court of Appeal also at the prelimnary
stage conducts an assessnment of the merits of the appeal.

4.6 The State party is further of the opinion that when deciding whether a
system is in conpliance with article 14(5), account nust be taken of the
entirety of the proceedings in the national |egal system and the role and
function of the appellate court therein. Provided that there has been an oral
and public hearing at first instance, the absence of public and oral hearings
during the appeal proceedings should be held to be justifiable, provided that
the parties are given an opportunity to express their views in witten form 1In
this context, the State party observes that the principle of ‘equality of arns’
i s observed.

4.7 The State party also refers to a decision by the European Conm ssion of
Human Rights of 26 October 1995, relating to the previous appeal system but
raising simlar issues as in the present case. The Conmi ssion considered that
limtations in the form of regulation by the State should pursue a legitimte
aimand not inpair disproportionately the essence of the right to review The
Comm ssion rejected as manifestly ill-founded the allegation that Norway’'s
systeminfringed the right to review

5. In her comments on the State party’s subm ssion, the author contests the
State party’s affirmation that the sunmary review by the Court of Appeal in her
case constituted a review within the neaning of article 14(5). According to the
author, the denial of a full rehearing indicates that the court did not consider

Vi ews adopted by the Committee on 24 March 1982.



CCPR/ C/ 67/ DI 789/ 1997
Page 5

the nerits of her case. She has therefore not enjoyed a genuine review of her
case by a higher tribunal, as prescribed by article 14(5).?

| ssues and proceedi ngs before the Comrmittee

6.1 Before considering any claimcontained in a conmunication, the Human Ri ghts
Committee nmust, in accordance with rule 87 of its rules of procedure, decide
whet her or not it is adm ssible under the Optional Protocol to the Covenant.

6.2 The Conmittee notes that the State party has not challenged the
adm ssibility of the conmunication. The Conmmittee is not aware of any obstacle
to the admissibility of +the conmunication. Accordingly, it finds the
conmuni cati on adm ssi ble and proceeds without delay to a consideration of its
merits.

7.1 The Human Rights Conmittee has considered the present communication in the
light of all the witten informati on nmade available to it by the parties, as
provided in article 5, paragraph 1, of the Optional Protocol

7.2 The Committee notes that the author of the present case appealed the
judgenent of first instance only in respect of the sentence inposed. The Court
of Appeal, sitting with three judges, in accordance with section 321 of the
Crimnal Procedure Act, reviewed the material that had been before the court of
first instance, the judgenment and the argunents advanced on behal f of the author
as to the inappropriateness of the sentence, and concluded that the appeal had
no possibility of leading to a reduced sentence. Mreover, the Court of Appea

again reviewed the elenents of the case when reconsidering its earlier decision,
and this second deci sion was subject to appeal to the Appeals Commttee of the
Suprenme Court. Although the Conmittee is not bound by the consideration of the
Nor wegi an parlianment, and sustained by the Suprenme Court, that the Norwegi an
Crimnal Procedure Act is consistent with article 14(5) of the Covenant, the
Commi ttee <considers that in the «circunstances of the instant case

notw t hstandi ng the absence of an oral hearing, the totality of the reviews by
the Court of Appeal satisfied the requirements of article 14, paragraph 5.

8. The Human Rights Conmittee, acting under article 5, paragraph 4, of the
Optional Protocol to the International Covenant on Civil and Political Rights,
is of the view that the facts before it do not disclose a violation of any of
the articles of the International Covenant on Civil and Political Rights.

[ Adopted in English, French and Spanish, the English text being the origina
version. Subsequently to be issued also in Arabic, Chinese and Russian as part
of the Commttee’ s annual report to the CGeneral Assenbly.]

sCounsel refers to Nowak, CCPR comentary, 1993, page 266, concerning
article 14(5): “Renedi es of cassation are thus just as adm ssible as
meritorial appeals, as long as the appeal deals with a genuine review
("examne’). It is thus doubtful whether proceedings limted to nere
questions of |law are sufficient. [...] In appellate proceedings as well, the
guarantees of a fair and public trial are to be observed.”



