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ANNEX*

DECI SION OF THE HUMAN RI GHTS COWM TTEE UNDER THE
OPTI ONAL PROTOCOL TO THE | NTERNATI ONAL COVENANT
ON CIVIL AND POLI TI CAL RI GHTS
- Sixty-seventh session -

concer ni ng

Communi cation N°_ 748/ 1997

Subnmitted by: Nelly Gonez Silva and famly

Al l eged victim The aut hors

State party: Sweden

Date of communi cation: 4 June 1996 (initial subm ssion)

The Human Rights Committee, established under article 28 of the
I nternational Covenant on Civil and Political Rights,

Meeting on 18 October 1999

Adopts the foll ow ng:

*The follow ng nmenbers of the Cormittee participated in the exam nation
the present conmunication: M. Abdelfattah Amor, M. Prafullachandra N.
Bhagwati, Ms. Christine Chanet, Lord Colville, Ms. Elizabeth Evatt, M. Louis
Henkin, M. Eckart Klein, M. David Kretzmer, Ms. Cecilia Medina Quiroga, M.
Fausto Pocar, M. Martin Scheinin, M. H pdlito Solari Yrigoyen, M. Roman
W eruszewski and M. Maxwel | Yal den.
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Deci sion on adnissibility

1. The aut hor of the communication is M. Luis Fabio Barrero Lozano on behal f
of his wife Ms. Nelly Gdmez Silva, and their children Carlos Eduardo, Marisol,
Fabi ol a, Adriana and Francisco Habib, all Colonbian citizens, residing in
Col onbia at the time of subm ssion of the comunication. He clains that his wife
has been a victimof violations by Sweden of articles 9, paragraphs 1,2,3,4, and
5; 10, paragraph 1; 14, paragraph 2, 3 (a), (c) and (d) of the International
Covenant on Civil and Political Rights.

Facts as subnitted by the author

2.1 On 17 May 1991, M Barrero travelled to Sweden with two of his children,
Adri ana and Franci sco Habi b, then 13 and 12 years ol d respectively. He requested
asylumthere. Allegedly their |ives had been threatened for political reasons.
On 30 December 1991, Ms Gomez arrived in Sweden with her daughter Fabiola, then
15 years old. She applied for a residence permt. Sixteen nonths later the
remai ning two children Carlos Eduardo and Marisol, then 21 and 20 years old
respectively, travelled to Sweden seeking fam |y reunification.

2.2 On 24 June 1993, Ms. Gonmez and her famly were refused residence pernits
and were asked to leave. On 2 July 1993 they were detained by the police. At
8.30 a.m, on that day, five policenen, an interpreter, the person in charge of
the refugee centre and the social worker in charge of the Barrero famly,
i nfformed them of the decision to deport them M. Barrero and his son Carl os
Eduardo were placed in different jails, while Ms. Ginmez and the rest of the
fam |y were put in a hotel roomunder police custody.

2.3 On 7 July 1993, M. Barrero, his son Carlos Eduardo and one of his
daughters, were sent back to Colonbia. In the meantine, the other three children
(Franci sco Habi b, Adriana and Fabiola) who were with Ms. Gonez, escaped from
police custody. It would appear that Ms. Gdnez was kept in police custody until
the children were found. However, on 28 July, Ms. Ginmez was deported back to
Col ombia. Her three children were sent back to Colonmbia in Septenber and
Cct ober .

The conpl ai nt

3.1 The author alleges a violation of article 9, paragraphs 1 to 3, in that his
wife was arbitrarily detained for 21 days, after the Swedish authorities had
informed them of the rejection of their request for asylumin Sweden. In this
respect, he clainms that no charges were brought against his wi fe during her 21
day detention.

3.2 Ms. Gbnez appealed the rejection of her asylum request to the Enkdping
Tribunal. On 22 July 1993, she received a summons to appear before the Appeal
Tri bunal of Enkoping. It is alleged that the police never allowed her to appear
before that Tribunal and that there are no copies of the summons. In this
respect, M. Barrero clainms a violation of article 9, paragraph 4.

3.3 The author also clains that his wife is entitled to conpensation, in
accordance with article 9, paragraph 5, of the Covenant, for the violations
suffered.
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3.4 M. Barrero alleges a violation of article 10, paragraph 1, for the
degrading treatnment his wife received, during the 21 days she was detai ned. He
further alleges that as a result of the conditions of detention, his wife now
suffers froma bronchial disease, entailing great nedical expenses.

3.5 Furthernore, the author alleges a violation of article 14, paragraph 2 of
the Covenant, in respect of his wife, for the oral accusations nmade agai nst her
by the Borléange police; she was accused of being the instigator of the
children' s escape.

3.6 M. Barrero clains a violation of article 14, paragraph 3 (a), (c) and (d)
for the lack of procedural guarantees during the expul sion process. In this
respect, he alleges that the legal aid |lawer only went to see Ms. Ginez the
day before she was deported.

3.7 On 12 August 1993, Ms. Gonmez subnmitted a conplaint to the Human Ri ghts
Office in Santiago de Cali (Personeria Minicipal de Santiago de Cali/Del egada
para la Defensa de |os Derechos Humanos). The Human Rights O ficer (Personero
Delegado | para |la Defensa de |os Derechos Humanos) M. Hernan Sandoval
Qui ntero, reconmended that she take her case to the Swedi sh courts, and then to
the Human Rights Committee. The author submitted the case to the Swedish
Orbudsman, who on 6 Decenber 1995, informed himthat he was not conpetent to
deal with the conpensation claimfor the arbitrary detention suffered by his
wife. On 5 January 1996, the Chancellor of Justice (H ghest Authority advising
the Orbudsnman on legal matters), informed Ms. Gonez that there were no grounds
for compensation, as her detention had been in conformty with law. Wth this,
it is alleged that all donmestic renedi es have been exhausted.

The State party's information and observations on admissibility and author’s
comments thereon:

4.1 In a submssion dated 7 My 1997, the State party contends that the
comuni cation should be declared inadm ssible for non exhaustion of donestic
remedi es, since the author has not brought the claim for danages before any
court in Sweden.

4.2 Wth respect to the facts of the case the State party clainms that these
were that the Barrero Gonez famly arrived in Sweden legally and requested
asyl um whi ch was deni ed them Wen deportation was to take place Ms Gonez Silva
tried to commt suicide and the 3 youngest children absconded. M. Barrero and
his two eldest children were returned to Colonbia on 7 July 1993. Ms Gonez
Silva was sent back to Colonbia on 29 July 1993 after an additional request for
asyl um had been rejected by the board. Two of the absconded children were sent
back in Septenber of 1993 and the last child was returned on 6 October 1993. On
8 July 1993 Ms Ginez Silva |odged an appeal to the Adm nistrative Court of
Appeal of Jonkoping agai nst the detention order of 7 July. This was disni ssed
on 14 July. The Court stated inter alia that M Gomez Silva's activities were
of such a character that the conditions for issuing a detention order were net.
It enphasized that the famly had not been separated due to the detention order
but rather due to the children's behaviour. On 30 July the Adm nistrative Court
decided not to examine a fresh appeal |odged by Ms Gonez Silva since the
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guestion of the detention had already been settled by the Court in its previous
ruling

4.3 Wth respect to the procedures to be followed by asylum seekers the State
party inforns the Cormittee that the Governnment has no jurisdiction of its own
in alien cases, since these are referred to one of two Independent Boards. Ms
Gdrrez Silva appealed to the Adm nistrative Court of Appeal against the detention
order of 7 July 1993, but | odged no further appeal to the Suprene Adm nistrative
Court. However, the State party also states that "it is of course not likely
that she woul d been granted | eave to appeal, which is a precondition for the
Suprene Adm nistrative Court to exam ne a case".

4.4 Wth regard to paragraph 4, of article 9, the State party contends that Ms
Gémez Silva did in fact avail herself of this right since she challenged the
| awf ul ness of her detention before the Court. In this respect, the State party
further points out that had the detention indeed been unlawful Ms Ginez Silva
woul d have been entitled to a renmedy under the 1974 Act on Damages for the
Restrictions of Liberty.

4.5 Ms GOnez Silva conplained to the Parlianmentary Orbudsman and tried to
cl ai m damages, the Parlianmentary Onbudsman deci ded not to examine the matter
since the case was also before the Chancellor of Justice and it was being
i nvestigated. The State party contends that the conplaint before the Chancell or
of Justice was for a nere allegation of a violation of human rights with no
reference to any particular right, she just requested an investigation and
cl ai med danages for her unlawful arrest. The Chancel |l or of Justice decided, on
5 January 1996, not to grant conpensation, since in his view the deprivation of
i berty had not been manifestly ill-founded and the State was not |iable under
the 1974 Act on Danmges for Restrictions on Liberty. Nor were there any other
grounds for granting conpensation. The State party accordingly considers that
the case should be declared inadmssible for non exhaustion of donestic
remedi es, since the claimfor damages was not brought before any Swedi sh court.

4.6 The State party further goes on to explain the provisions of the Aliens Act
and the conditions under which aliens may be placed in detention or under
speci al supervision, as well as the specific conditions applicable to aliens
under the age of 16, in that these may not be detained but only placed under
supervision. In particular, it refers to the provision under which aliens my
not be detained for a period |onger than two nonths unless there are strong
reasons for an extension. These orders will be reconsidered in a period of no
nmore than two nonths foll owi ng the day on which the detention order was put into
effect and within six nonths after it was issued.

4.7 Wth respect to the allegations under article 9, paragraph 1, of the
Covenant the State party considers that the detention orders were issued
according to law and consequently were not arbitrary in any way. It also
contends that paragraph 2, of article 9, is not applicable to the present case

1 On 30 July 1993 Ms Gonmez Silva, by the State party’s own adm ssi on had
al ready been deported.
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since Ms Gnez Silva was not charged for a crimnal offence.? It does, however,
poi nt out that from the decision of the Chancellor of Justice it appears that
Ms Goénmez Silva was duly informed in her own | anguage of the reasons for her
arrest. The State party further considers that the commnicati on does not raise
any issues relating to article 9, paragraph 5.

4.8 Wth regard to the particulars of Ms Gonez Silva's treatnent while in
detention, the State party considers that: "the Governnent is in no position to
make any comrents since these circunstances are not known to the Government.”
It considers that there is no claim since the Chancellor of Justice saw no
reason to take any action against the enforcenent authorities or against any
public officials as a consequence of M. Barrero’ s allegations. Furthernore,
since 4 years have el apsed since the events occurred, it is not in a position
to look into the case. The State party considers these clains as nere bl anket
al l egations with no substantiation

4.9 Finally, regarding the allegations under article 14 of the Covenant the
State party considers that Ms Gonez Silva has not availed herself of the
mechani sms avail able to guarantee these rights. Wth regard to the cl ai nms under
article 14, paragraphs 2 and 3, it considers that these guaranties only apply
to persons charged with a crimnal offence which is not the situation in the
present case.

5.1 The author of the conmunication challenges certain facts provided by the
State party. He points out that his wife did not try to commt suicide because
of the deportation order but rather because of the atnosphere that was created
in the apartment when the police authorities, the interpreter, etc cane to order
themto the police station. He hinself was not allowed to finish his toilette
since he was dragged out of the bathroom when the police arrived. The author
further contests the State party’s allegation that Ms. Ginez Silva had constant
t el ephone contact with her absconded children, and states that she only had
contact with her nephews who live legally in Sweden. He clains that this can be
attested to by the interpreter, who was present with the doctor who attended to
Ms. Ginez Silva .

5.2 Wth respect to the events related to the detention he states that he and
all his famly were detained at the sane tinme and taken in various cars to the
Bor | &nge police station. On arrival at the police station his son Carl os Eduardo
Barrero was searched and put into a cell. M. Barrero was the second to arrive
together with his daughter Adriana Barrero Gomez, in a car that went into an
underground car park. Behind themwas a further car with his wife Nelly Gonez
and the three younger children Marisol, David and Fabiola, who also entered
t hrough the underground access. In the basenent they were taken towards an
el evator and M. Barrero clainms to have strongly resisted being taken into the

el evator. The police consequently, dragged himinto it, ill-treating himin
front of his famly. This is what caused the hysteria of his daughters. He was
taken to the retaining cells where he was searched and placed in a cell. The

rest of his famly were put back into a van and taken fromthe basenent to the
front of the police station where they were placed in one of the police
station’s offices, where they spent approximately 5 hours. Later they were taken

’‘Reference is made to page 168 of M Novak’s Commentary on the Covenant.
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to a hotel which is just opposite the police station where they were guarded by
four policenmen who didn't let themout of their sight even to go to the toilet.
He reiterates that his wife and children remained there for 4 days guarded ni ght
and day. On the fifth day the three youngest children were taken back to the
police station acconpani ed by two policemen. On the way fromthe hotel to the
police station the three children managed to abscond. The police searched for
them After the three youngest children absconded M. Barrero Lozano and his two
el dest children were sent back to Col onbia on 7 July 1993. Ms Nelly Gonez was
taken to a lock up cell where she was kept for 21 days before she was sent back
to Col onbi a.

5.3 The author stresses that he is not questioning the Swedish authorities’
decision not to grant himasylum nor the famly' s deportation but rather the
way in which the deportation order was executed by the Borl d&nge Chief of Police,
in particular the fact that his wife was kept in a lock up cell for 21 days
allegedly awaiting the return of the absconded children and yet she was deported
21 days later with the children still m ssing.

| ssues and proceedi ngs before the Committee:

6.1 Before considering any clainms contained in a communication, the Human
Rights Committee nust, in accordance with rule 87 of its rules of procedure
deci de whether or not it is adm ssible under the Optional Protocol to the
Covenant .

6.2 The Committee considers that the information before it and the argunents
advanced by the author do not substantiate, for purposes of admissibility, the
author's claimthat his wife’s rights under articles 9, paragraphs 2, 3, 4 and
5, 10, paragraph 1, and article 14 were viol at ed.

7. The Human Rights Conmittee therefore decides:

(a) that the communication is inadm ssible under article 2 of the Optional
Pr ot ocol

(b) that this decision shall be communicated to the State party and to the
aut hor.

[ Adopted in English, French and Spanish, the English text being the origina
version. Subsequently to be issued also in Arabic, Chinese and Russian as part
of the Commttee’ s annual report to the CGeneral Assenbly.]



