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ANNEX
DECI SI ON OF THE HUMAN RI GHTS COWM TTEE UNDER THE OPTI ONAL PROTOCOL
TO THE | NTERNATI ONAL COVENANT ON CIVIL AND POLI TI CAL RI GHTS
-67th sessi on-

concer ni ng

Communi cation N° 871/1999

Subnmitted by: Ms. Joukje E. Tinmerman
Al l eged victim The aut hor

State party: The Net her | ands

Date of the communication: 22 Septenber 1998

The Human Rights Committee, established under article 28 of the
I nternational Covenant on Civil and Political Rights,

Meeting on 29 COctober 1999

Adopts the foll ow ng:

Deci sion on adnissibility

1. The author of the communication is M. Joukje Elisabeth Timerman, a
Dutch citizen born on 8 April 1951, currently residing in Goningen, the
Net herl ands. She clainms to be a victimof a violation by the Netherlands of
the articles 7, 8, 9 paragraphs 1 and 2, 17 and 26 of the Covenant.

*The following menbers of the Committee participated in the exam nation
of the present comrunication: M. Abdelfattah Amor, M. N suke Ando, M.
Praful |l achandra N. Bhagwati, Lord Colville, M. Elizabeth Evatt, M. Louis
Henkin, M. Eckart Kl ein, M. David Kretzner, Ms. Cecilia Medina Quiroga, M.
Martin Scheinin, M. Roman Weruszewski, M. Mxwell Yalden and M. Abdall ah
Zakhi a.
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The facts as submitted by the author

2.1 The author began work on a tenporary basis as a surgery assistant at the
Academ ¢ Hospital of G oningen (Academ sch Zi ekenhuis G oningen - AZG on 1
December 1980. On 1 Decenber 1981 she was offered a pernmanent appointnment.:
At a certain point in tim she factually carried out the activities of a first
responsi bl e surgery assistant in the Departnment of Plastic Surgery.

2.2 In 1989, the hospital’s Surgery Departnent was reorganised and an
“Operation Centre” was created. Surgery assistants were supposed to be
flexible and able to perform surgery tasks in different Surgery Departnents;
there was a so-called ‘circulation duty’. The author was offered the function
of surgery assistant on 1 Septenmber 1989, starting in September 1990. She
accepted the position on the condition that her salary scale would be raised,
a request she had already submitted in January 1988. She had nmade this
request, because she felt that her additional co-ordinating activities at that
moment entitled her to the higher salary scale.

2.3 At first, the AZG refused to reconsider the author’s salary scale, but
after a Court order (Anmbtenarengerecht) of 15 February 1991 it raised the
author’s salary scale fromB0O7 to B0O8, and awarded a one-tine paynment of 2,500
gui l ders. This was nmade known by the AZG to the author by letter of 10 July
1991.

2.4 The author had fallen ill fromthe date she was supposed to start her
new functi on (Septenber 1990), and she did not appear at work. Eventually, the
AZG was informed by a physician that the author could gradually return to her
normal work. Wen the author returned to work, she was still not satisfied
with her salary scale, the function nane, the circulation duty and the
specific tasks she was requested to perform Several talks between the author
and the responsible persons of the Centre took place, but the author only
wanted a reconsideration of her salary scale, function nanme and circul ation
duty.

2.5 After a few letters of remnder to the AZG with this request of
reconsi deration, the author set atinme limt of two weeks for a response. Wen
the AZG did not respond within the tine set by the author, she submtted her
case on 14 January 1992 to the District Court of Groni ngen
(Arrondi ssenent srecht bank Groningen), relying on the failure of the AZG to
respond to her request. This Court ruled on 3 February 1995 that the tine
period of two weeks (set by the author) was too short, and that the AZG had
in fact reacted within reasonable tinme. The AZG responded that it would
mai ntain its previous position, as worded in the letter of 10 July 1991

2.6 On 28 April 1993 the author had received a |letter of dism ssal fromthe
AZG, which she al so contested in the above-nmentioned case. However, the Court
ruled that this di sm ssal by the AZG was |awful. The author appeal ed the
decision to the Central Board of Appeal (Centrale Raad van Beroep). The Board,
the last judicial resort, confirned the ruling of the District Court.

This nmeans that she becane a civil servant according to Dutch | aw
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2.7 The author conplained to the European Comm ssion on Human Rights. On 4
July 1997, the Commi ssion rejected her application as inadm ssible.

The conpl ai nt

3. The author clains: 1) that there was “unequal remruneration and unequa
treatment in respect of work of equal value”, which allegedly constitutes a
violation of article 26 of the Covenant; 2) that the policy of ‘circulation
duty’ was discrimnatory, because it was only applied to her; 3) that the
means enployed by the AZG to “deteriorate the author’s |legal status as an
enpl oyee of the AZG i.e. fraud, forgery, blackmail and threat, constitute a
violation of article 17”; 4) a violation of articles 8 and 9, because when she
returned to the AZG after her illness, she was required to work in conditions
that amounted to forced | abour and a deprivation of her liberty; 5) that the
policy of the AZG was applied to “get rid of the her”, and ultimtely
constituted a formof torture, a violation of article 7 of the Covenant.

| ssues and proceedi ngs before the Human Rights Conmittee

4.1 Bef ore considering any clainms contained in a conmmunication, the Human
Rights Committee nust, in accordance with rule 87 of its rules of procedure,
deci de whether or not it is adm ssible under the Optional Protocol to the
Covenant .

4.2 The Committee has noted the author’s claimthat she is a victimof a
violation of articles 7, 8, 9 and 17 of the Covenant. The Committee considers,
however, that the argunents advanced by the author relating to the conduct of
the AZG do not substantiate, for the purposes of admissibility, that the
al  eged actions by the AZG would anobunt to a violation of the said articles
of the Covenant. Therefore, this part of the comunication is inadm ssible
under article 2 of the Optional Protocol

4.3 In relation to the author’s claimthat she was a victimof discrimnation
in violation of article 26 of the Covenant, as, inter alia, there was unequa
pay for equal work and the circulation duty was only applied to her and not
to other enployees in a simlar situation, the Comrittee notes that the
argunments of discrimnation were never raised before the donestic courts. The
Conmittee therefore decides that this claimis inadm ssible for non-exhaustion
of domestic remedies. Accordingly, this claimis inadm ssible under article
5(2)(b) of the Optional Protocol

5. The Human Rights Committee therefore decides:

(a) that the communication is inadmssible under articles 2 and 5(2)(b)
of the Optional Protocol

(b) that this decision shall be communicated to the author and, for
information, to the State party.

(Adopted in English French and Spani sh, the English text being the origina
version. Subsequently to be translated also in Arabic, Chinese and Russian
as part of the Conmttee s annual report to the General Assenbly)



