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I nt roduction
A.  Genera
1. The present report outlines neasures adopted in Canada from 1990 to 1994

to i npl ement the International Covenant on Civil and Political Rights and
rel evant case law, with occasional references to devel opments of specia
interest since that tine.

B. Constitutional devel opnents

1. The anendnent process

2. There have been two constitutional accords proposing reformto the
Constitution of Canada since 1982, when Canada obtained its own donestic
constitutional anmendnent fornula. This formula, set out in Part V of the
Constitution Act, 1982, requires a high threshold of consent for ngjor
amendments. Part V of the Constitution Act, 1982 provides for a
constitutional conference in 1997, where the Prime M nister of Canada

and provincial first mnisters will review the anmendi ng provi sions.

3. The 1987 Constitutional Accord (the Meech Lake Accord), referred to in
par agraph 11 of Canada's second report, did not result in constitutiona
amendment, because it did not obtain the unani nbus consent of provincia

| egi sl ative assenblies (two withheld consent) within the three-year period
specified in the Constitution

4. In 1992, renewed efforts for constitutional reform which included
extensive public consultations, culmnated in a new constitutional accord (the
Charl ottetown Accord), with the support of the federal Governnent, the
governnments of the 10 provinces and two territories, and the | eaders of
Canada's four national Aboriginal associations. O special relevance in the
context of human rights was the recognition of Quebec as a distinct society
wi t hi n Canada, and of the inherent right of self-government of the Aborigina
peopl es of Canada, to be inplenented through negotiated agreenents, and the

i nclusi on of a Social and Economi c Union, conmitting governnents in Canada to
certain policy objectives of an econom c, social and cultural nature. The
Accord al so dealt with such other matters as Senate reform and rebal anci ng
the roles and responsibilities of federal and provincial governnents.

5. The Canadi an public voted in a national referendumon the Charlottetown
Accord in Cctober 1992, and nost Canadi ans - Aborigi nal and non-Abori gi nal -
vot ed agai nst the proposed constitutional reforms. Although the Charlottetown
Accord did not result in constitutional amendnent, the referendum and the
public discussions preceding it gave Canadi ans an opportunity to participate
fully in the denocratic process, and consider and debate issues of nationa
concern. After the referendum constitutional reform debates were put aside
for the time being, while governments turned their attention to pressing
econom ¢ and ot her issues.

6. Section 35 of the Constitution Act, 1982 recognizes and affirnms the
“existing Aboriginal and treaty rights of the Aboriginal peoples of Canada”
After the 1993 federal election, the Government of Canada expressed its
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intention of acting “on the prem se that the inherent right of self-governnent
of the Aboriginal peoples of Canada is an existing Aboriginal and treaty
right”. There are now ongoi ng di scussions with Aboriginal people on the

i mpl enentati on of the inherent right of self-government.

7. In 1994, the Parti Québecois was el ected to govern the Province of
Quebec. The Parti Québecoi s governnment supports the separation of Quebec
from Canada and the recognition of Quebec as an independent State. On

30 Cctober 1995, the Quebec governnent held a referendumon this issue, and
t he proposal to establish a sovereign state of Quebec was defeated.

2. Canadian Charter of Rights and Freedons

Covenant as an aid to interpreting the Charter

8. Since Canada's second and third reports on the Covenant there have been
many cases relying upon the Covenant as an aid to interpreting the Canadi an
Charter of Rights and Freedons, both for the purpose of determ ning the anbit
of Charter rights and freedons, and whether limtations on them are acceptable
within the terms of section 1 (reasonable limts) of the Charter

9. For exanple, in R_v. Brydges, the Supreme Court of Canada referred to
article 14 (3) (d) of the Covenant in concluding that section 10 (b) of the
Charter, which guarantees the right to retain and instruct counsel, includes
the right to be infornmed of the availability of |egal aid counsel (see annex 1
for case citations). In R_v. Keegstra, the Court referred to articles 19

and 20 to conclude that the prohibition against the wilful pronotion of hatred
in the Crimnal Code was a reasonable limt on the Charter guarantee of
freedom of expression. The Court pointed out that “a value enjoying status as
an international human right is generally to be ascribed a high degree of

i nportance under s. 1 of the Charter” (p. 750).

Limtations on rights

10. Section 1 of the Charter expressly requires that linmitations on Charter
rights and freedons be prescribed by | aw and be denobnstrably justifiable in a
free and denocratic society, and has been interpreted by the courts to require
that limtations serve an objective of sufficient inmportance and do so in a
proportionate manner, with the burden of proof on the party defending the
Charter limt. The requirement pursuant to section 1 of the Charter that

obj ectives be achieved in a proportionate manner is parallel to the
requirenent in the limtation clause of various articles of the Covenant that
limtations be “necessary in a denpcratic society in the interests of i

11. Al t hough section 1 of the Charter does not specify the objectives that
alimtation nmust serve to be acceptable, it has generally been applied in a
manner conpatible with the limtation clauses contained in the Covenant,
which refer to such objectives as public safety, order, health or norals,
and the protection of the rights and freedonms of others. Thus, limts on
Charter rights serving the purposes of protecting public health
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(Ontario (Attorney-General) v. Dieleman); public safety (R_v. Mrales, re
right to bail); public order (Edwards Books and Art Ltd. v. R, re freedom of
religion); and the rights and freedons of others (R_v. Keegstra, re freedom
of speech) have been uphel d.

12. I ndeed, on occasion, the courts have referred to the limtation clauses
in the Covenant as an aid in assessing whether a limtation on a Charter right
or freedom was acceptable. For exanple, in Ontario (Attorney-General) v.

Di el eman, the Ontario Court (General Division) referred to the objective of
protecting public health included in the limtation clauses in articles 18,

19, 21 and 22 of the Covenant in concluding that protecting the health of
worren seeki ng abortions was an objective of sufficient inportance to justify
[imting the freedom of expression of anti-abortion activists outside abortion
clinics.

13. In regard to considerations of norality, the Supreme Court of Canada

has stated that the advancement of conventional noral views, or a particular
conception of norality, is not an objective of sufficient inportance for
section 1 purposes; however, the social harm associated with “i moral” conduct
may provide a basis for a section 1 defence (R_v. Butler). The Suprene Court
has stated that legislation permtting restrictions on Charter rights on the
basi s of considerations of “public interest” is unconstitutional, because this
criterion is too vague (Mrales).

14. There has al so been a tendency on the part of Canadian courts to regard
adm ni strative inconveni ence as not providing an adequate justification for
[imting Charter rights and freedons (C.(J.) v. Forensic Psychiatric

Conmi ssion; Dartnouth/Halifax County Regional Housing Authority v. Sparks).
In regard to financial considerations, the courts have regarded them as
sufficient for purposes of section 1 of the Charter only in limted
circunstances (Singh v. Mnister of Enploynment and Inmigration; Sutherland v.
Canada). Fiscal considerations are relevant in determ ning the appropriate
renedy, where there is a Charter breach (Schachter v. Canada), and the courts
have asked to be apprised of the full context, including fiscal, to enable
them adequately to assess Charter issues (Synes v. Canada).

15. Several articles of the Covenant require that interferences with certain
forms of conduct should not be arbitrary or unreasonable. Sonme sections of
the Charter expressly exclude arbitrary conduct, and the courts have stated

t hat one of the relevant considerations in determ ning whether a limtation is
unaccept abl e under section 1 of the Charter is whether it is arbitrary, unfair
or based on irrational considerations (R_v. Oakes).

Practical exercise of rights and freedons

16. The Suprene Court of Canada has, in a nunber of cases, stated that

the Charter protects individuals not just fromlaws or policies which, on the
face of it, infringe Charter rights and freedons or have the purpose of
infringing them but also those which have the effect of doing so. Thus,
adverse effects discrimnation is prohibited by section 15 (equality rights)
(Synmes v. Canada); |aws which have the effect of inpeding the exercise of the
fundamental freedons guaranteed by section 2 are contrary to the Charter
(R_v. Big MDrug Mart Ltd.); practical inpedinents to the right to vote are
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contrary to section 3 (denocratic rights) (Hoogbruin and Raffia v. A.GB.C.)
and simlarly to the right to security of the person as guaranteed by
section 7 of the Charter (R_v. Mrgentaler).

C. Mnitoring nechani sns

17. The question of ensuring inplenentation of international human rights
treaties and, in particular, that there is adequate followup to the
concl udi ng observations of United Nations conmittees on Canada's reports on
i mpl ementation of such treaties, is increasingly a matter of attention and
priority in Canada

18. Copi es of the concludi ng observations of the Human Rights Comrittee on
Canada's second and third reports were provided to all relevant federa
departnents after they were received. The summary records and a sunmary of
the questions raised by the Conmttee were provided to all officials
participating in the preparation of the present report, at the federal
provincial and territorial levels, with a request that questions and concerns
of the Conmittee be taken into account in preparing the present report.

19. The Continuing Conmttee of Oficials on Human Rights, which is the
federal -provincial-territorial comrittee responsible for maintaining

col | aboration and consul tation anong governnents in Canada with respect to
i mpl enentati on of international human rights instruments that Canada has
ratified, is currently considering how better to achi eve adequate foll ow up
to the concl udi ng observations of United Nations conmttees on human rights
matters, and has agreed that the question of inplenentation of human rights
treaties should be a standing itemon the agenda for its meetings.

I.  MEASURES ADOPTED BY THE GOVERNMENT OF CANADA

Article 1
20. Canada subscribes to the principles set forth in this docunent.
Article 2
Cenera
21. Information relating to the equal rights protection of section 15 of the

Canadi an Charter of Rights and Freedons is provided under article 26. Certain
Charter rights (electoral rights (sect. 3), nmobility rights (sect. 6) and

m nority-|anguage educational rights (sect. 23)) are guaranteed only to
Canadian citizens (or, in the case of internal mobility rights, to Canadi an
citizens and permanent residents (sect. 6 (2)). For the npbst part, however,
rights under the Charter are guaranteed in general terns to “everyone”, “every
i ndi vidual” or *anyone”

22. The Canadi an Charter of Rights and Freedons, which is part of the
Constitution of Canada and applies to all governments in Canada, is not a
direct incorporation of the Covenant into donestic Canadian |aw. There are
di fferences in both structure and substance between the two docunents.
However, the rights recognized in the Covenant are protected in Canada by a
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combi nation of constitutional, legislative and other neasures. As Canada is a
federal State, different aspects of human rights fall within the jurisdiction
of the different |evels of governnent (federal, provincial, territorial).
There are a nunber of nechanisns that pronote coordination and consi stency
between jurisdictions. See also paragraphs 276-278.

23. There are three renedy provisions in the Canadi an Constitution

whi ch together provide effective renedies for violations of human rights.
Subsection 24 (1) of the Canadian Charter of Rights and Freedons enabl es
anyone whose Charter rights or freedonms have been infringed to apply to a
court of conpetent jurisdiction for an appropriate and just renmedy. Anpng
other things, this section may pernmit courts to award nonetary danmages
(RIJR-Macdonal d Inc. v. Canada (Attorney-Ceneral); R_v. MIIls; R _v. Nelles)
and injunctions (Operation Dismantle Inc. et al. v. The Queen; Metropolitan
Stores (MIS) Ltd. et al. v. A G Mnitoba). A court is of conpetent
jurisdiction for the purposes of section 24 (1), if that court has
jurisdiction over the person, the subject matter, and the renmedy sought
(MIls, Douglas/Kwantlen Faculty Assn. v. Douglas College and Cuddy

Chicks Ltd. v. Ontario (Labour Relations Board)).

24. In Kourtessis v. MN. R, the Suprene Court of Canada discussed the

avai lability of the renedy of seeking a declaration of unconstitutionality as
a separate collateral action. The Court held that separate collateral actions
shoul d not be widely used to create an automatic right of appeal where
Parliament has, for sound policy reasons, provided a reasonably effective

revi ew procedure. However, where | egislative provisions do not provide an
adequate neans for the constitutional review of, in this case, a search
warrant, an action for a declaration is avail able before a superior court of

i nherent jurisdiction

25. Subsection 24 (2) of the Charter provides for the exclusion of evidence,
where there is violation of a Charter right and where, having regard to al

the circunstances, the adnmission of the evidence would bring the

adm ni stration of justice into disrepute.

26. Section 52 of the Constitution Act, 1982 states that the Constitution

is the supreme | aw of Canada and that any law that is inconsistent with the
Constitution is of no force or effect to the extent of the inconsistency.

This section pernmits courts to declare entire statutes or individua

provisions invalid or, in special cases, to delete or add words to renedy a
provision that is found contrary to the Charter (Schachter v. Canada). A
declaration of invalidity may be tenporarily suspended, where it is considered
necessary to allow tine for the legislature to anend the | aw.

27. Courts have held that corporations are not entitled to claim in their
own right, rights and freedons, which are guaranteed only to individuals (for
exanpl e, the section 15 guarantee of equality) or which only natural persons
are able to possess (such as freedom of religion and conscience (sect. 2 (a))
and life, liberty and security of the person (sect. 7)) (R_v. Big M Drug
Mart Ltd.; lrwin Toy v. Attorney-Ceneral Quebec; Ednonton Journal v.

A.G Alberta et al; Canada (A.G) v. Central Canada Cartage Co.). In sone

ci rcunmst ances, however, Charter clains can be advanced even by persons who
are not thenselves entitled to rely upon the rights in question. First, it
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is always open to a defendant to chall enge the constitutional validity of a
generally applicable | egislative enactnent (Big M Drug Mart). Second
Canadi an courts have recently expanded the rules for public interest standing,
enhancing the ability of persons not directly affected by government action to
pursue Charter clains (Borowski v. A.G Canada et al; Canadian Council of
Churches v. The Queen).

28. In addition to these constitutional avenues for renedies, there are
adm ni strative and judicial avenues for the redress of rights protected by

| egi sl ative or other neasures. Human rights tribunals, the Federal Court of
Canada and the provincial superior courts all have jurisdiction over various
aspects of human rights protection in Canada.

Factors and difficulties

29. Canada views its system of administrative tribunals and courts as

provi ding effective and i ndependent authorities for the provision of renedies.
In many cases, there is nore than one avenue of review and, at tines,
confusion or preferences can develop within the legal comunity. In

R._v. Reza, the Suprene Court of Canada uphel d the exercise of discretion

by a provincial superior court judge to decline jurisdiction to hear Charter
argunments, where the judge was of the opinion that the matter was better

pl aced before the Federal Court of Canada. Counsel for the appellant had
argued that Reza should be entitled to bring his Charter challenge to

provi sions of the Inmgration Act before the superior court in Ontario. The
Suprene Court of Canada did not accept that the appellant could not obtain an
effective renedy in the Federal Court.

Specific concerns of the Hunan Rights Committee

30. The Conmittee has asked whether the Aboriginal peoples of the Yukon and
Nort hwest Territories may go before the Canadi an Human Ri ghts Comm ssion

VWhile there are two broad qualifiers, they may. Section 67 of the Canadi an
Human Ri ghts Act exenpts the Indian Act, and provisions made under it, from
the application of the Act. Section 63 limts the scope of conplaints to acts
or om ssions in the Yukon and Northwest Territories to which the Act would
apply, if those acts or om ssions occurred in a province. That is, Aborigina
peoples in the territories of Canada have the sane access to the Canadi an
Human Ri ghts Conmi ssion as Aborigi nal Canadians in other parts of Canada. The
Yukon and the Northwest Territories both have human rights |egislation, which
covers those acts or omissions falling wthin what woul d be provincial spheres
of influence if the territories were provinces. Although Aborigi nal Canadi ans
cannot bring conplaints of discrimnation concerning the Indian Act before the
Commi ssion, they can commence a Charter challenge in the courts for the
protection of their equality rights.

31. In its General Comrent 3, the Committee suggests that the Covenant
shoul d be publicized in all official |anguages of the State, and steps should
be taken to famliarize adm nistrative and judicial authorities with its
contents as part of their training. Federally and provincially appointed
judges in Canada receive training in such international human rights
instruments as the Covenant in the context of training with respect to the
Canadi an Charter of Rights and Freedonms. One of the inportant effects of the
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Charter on the Canadi an | egal | andscape has been the grow ng awareness on the
part of |awers, judges and tribunal menbers of international human rights
instruments generally. Training with respect to these instruments has tended
to develop in response to this awareness.

Article 3

32. For information on the equal rights of men and wonen to enjoy Covenant
rights, including positive neasures to advance the position of wonen in

soci ety and case |aw on anti-discrimnation |egislation (human rights codes)
and section 15 (equality rights) of the Canadi an Charter of Rights and
Freedonms, see the section of this report concerning article 26 of the
Covenant. Section 28 of the Charter, which guarantees Charter rights and
freedons equally to nen and wonen (parallel to the requirement in article 3
regardi ng Covenant rights), has not as yet been applied in conjunction with
ot her provisions of the Charter to find a Charter breach, independently of
section 15 (see paras. 199 and 242 on the Native Wnen's Associ ati on of Canada
case).

Article 4
Genera

33. Section 33 of the Charter permts Parlianment or a provincial |egislature
to declare legislation to operate notw t hstandi ng the guarantee of certain
Charter rights - nanely, the fundamental freedonms (sect. 2), the legal rights
guarantees (sects. 7-14, including the right to life, liberty and security of
the person) and the guarantee of equality (sect. 15). Denmpcratic rights
(sects. 3-5), nmobility rights (sect. 6) and official-language and

m nority-|anguage educational rights (sects. 16-23) are not subject to the
section 33 override. A declaration nmade under section 33 automatically

| apses five years after coming into force (or earlier if specified in the

| egislation), although it may, at that tinme, be re-enacted by the |egislative
body in question

34. To date, the CGovernnent of Canada has never sought to invoke the
override power contained in section 33. The provision has been used by two
provi nces - Saskatchewan and Quebec. At this point, given the infrequency

wi th which the provision has been invoked and the resultant absence of
jurisprudence, the precise effects of section 33 remain uncertain. The only
gui dance thus far cones froma Suprene Court of Canada decision hol ding that
a reference to the Charter provision(s) sought to be overridden is sufficient
for an enactnent to qualify under section 33, but that section 33 does not
allow Parlianent or a legislature to enact retroactive override provisions
(Ford v. A G Qé.). Beyond this, it remains uncertain what, if any,
limtations beyond those set out in the provision itself (i.e. the requirenment
of express declaration and the five-year limtation rule) the courts may see
fit to i npose upon the use of the notw thstandi ng cl ause.

35. As discussed in previous reports, the Energencies Act, which is federa
| egislation, permts the Governor in Council to take “special tenporary
measures” at tines of “public welfare emergency”, “public order energency” or

“international emergency”. This Act has never been invoked. In the period
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covered by this report, the Governnent of Canada has not had occasion to
decl are an energency or use energency neasures or to derogate from any
Covenant rights

36. During the events at Oka, which are discussed in paragraphs 297-298 of
this report, the Canadian mlitary were used in aid of the civilian power at

t he request of the Province of Quebec. The use of the military in this way is
aut hori zed under the National Defence Act. No state of energency was

decl ared, and there was no derogati on from Covenant rights.

Specific concerns of the Hunan Rights Conmmittee

37. The Committee, in response to Canada's third report, asked whether the
reference in section 4 (b) of the Emergencies Act only to citizens and

per manent residents offended article 4, paragraph 1, of the Covenant. This
provi sion was inserted in the Enmergencies Act for historical reasons and is
meant to ensure that Canada will never again engage in practices such as those
used agai nst Canadi ans of Japanese origin during the Second World War. This
provi si on does not nean that Canada could treat persons who are not citizens
or permanent residents in a discrimnmnatory manner

Article 5
38. See paragraphs 11-16 on section 1 (reasonable limtations) of the
Charter, and paragraphs 203-205 on inplenentation of article 20 of the
Covenant .

Article 6
Genera
39. Section 7 of the Charter guarantees “the right to life, liberty and

security of the person and the right not to be deprived thereof except in
accordance with the principles of fundanental justice”

40. Federal |egislation protects the right to life. Provisions of the
Crim nal Code make it an offence to nurder, even if the nmotive is to end life
for reasons of nmercy. It is also an offence to assist others to comit

sui cide. The death penalty provisions of the National Defence Act (sentence
of death possible for very serious offences) are under review. The death
penal ty has not been sought during the period covered in this report.

Canadi an Charter of Ri ghts and Freedons

41. In Kindler v. Canada and Reference re Ng Extradition, the Suprene Court
of Canada consi dered decisions by the Mnister of Justice to extradite two
fugitives to the United States. These decisions were chall enged as being
violations of section 7 (right to life, liberty and security of the person)
and section 12 (protection against cruel and unusual treatment or punishnment)
of the Charter on the basis that the Mnister of Justice had not sought
assurances that the death penalty would not be inposed. The Court stated
that, while section 12 did not apply to the decision to extradite, the
protecti on agai nst cruel and unusual treatnent was to be considered as an
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aspect of section 7. It also stated that the question to be answered was
whet her the circunstances facing the fugitive in the requesting State woul d
“shock the conscience”. The Court held that the decisions to return Kindler

and Ng to the United States to face the possible inmposition of the death
penal ty as puni shnent for crinmes commtted there did not offend the principles
of fundamental justice in section 7. |In coming to its decision, the Court
considered international |law on the use of the death penalty and concl uded
that the death penalty in certain circunstances was not contrary to

i nternational |aw.

42. In Rodriguez v. British Colunbia, the Supreme Court of Canada stated
that section 7 of the Charter protects the sanctity of life. Section 241 (b)
of the Crimnal Code, which prevents a physically disabled person from
obt ai ni ng nedi cal assistance in conmitting suicide, was found to be consi stent
with section 7 of the Charter. The Code provision was held to be grounded in
the State's interest in protecting life and to reflect the policy of the State
that human life should not be depreciated by allowing life to be taken. The
Court noted that this State interest is also found in other provisions of the
Code which prohibit nurder and other violent acts notw thstanding the consent
of the victim

Legi sl ati ve and ot her devel opnents

43. In 1994, section 25 of the Crimnal Code was anended with respect to the
use of deadly force by peace officers and anyone lawfully assisting them The
provision that justifies the use of deadly force (that is force intended or
likely to cause death or serious bodily harmto a person) against a person
fleeing froman arrest requires that the peace officer believe, on reasonable
grounds, that the suspect poses a threat of serious harmor death to that
officer or the public, and that no other reasonable or |ess violent nmeans

exi sts to prevent escape. Subsection 25 (5) provides that all necessary
measures nust be taken to stop an escape in progress from maxi mum and

medi um security institutions, when there are reasonable grounds to believe
that the escapee poses a threat of serious harmto soneone in the community,
and no other reasonabl e interventions would prevent escape.

Followup action to Committee decisions

44, Fol | owi ng the decisions of the Cormittee in Kindler v. Canada,

Ng v. Canada and Cox v. Canada, which raised articles 6 and 7 of the Covenant,
the Mnister of Justice takes into consideration the protection afforded by
the Covenant in decisions on extradition requests that raise the issue of the
death penalty.

Specific concerns of the Hunan Rights Committee

45. In General Comment 6 on article 6, the Human Rights Comrittee refers to
the adoption of positive neasures by States to reduce infant nortality and to
increase |ife expectancy through the elimnation of malnutrition and

epi demi cs.

46. Foll owi ng the 1990 World Summit on Children, the Governnent of Canada
began to work toward the devel opnent of national child health goals through
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the Children at Risk Initiative Programme. Between Decenber 1992 and
February 1994, a series of four consensus conferences were held at which

nati onal goals and objectives for the control of vaccine-preventable di seases
of infants and children were fornul ated.

47. In 1991, a Canadi an Expert Wbrking G oup for Breastfeeding, nade up of
heal th professionals, breastfeeding advocates, non-governnmental organizations
and governnent representatives, was formed to work cooperatively to pronote
breastfeeding within Canada as the optimal method of infant feeding. The
Gover nment of Canada supports the Wrld Health Organi zati on (VWHO)

I nternational Code of Marketing of Breast-m |k Substitutes. A five-year
social marketing strategy for the pronotion of breastfeedi ng has been

devel oped.

48. In 1994, the CGovernnent of Canada introduced the Canada Prenata
Nutrition Programme to support conprehensive comunity-based services designed
to build upon existing prenatal health progranmes across Canada. The
Programme ainms include: a reduction in the incidence of |low birth weight and
the pronmotion of the growth of heal thy babies; inproved health of pregnant
woren; increased support for new parents, and increased conmmunity resources
and programmes to address the needs of nothers and infants at risk from
pre-conception through infancy, including access to culturally and
linguistically sensitive progranm ng.

Article 7
Genera

49. Section 12 of the Charter protects everyone agai nst cruel and unusua
puni shment or treatnent. The right to security of the person under section 7
of the Charter also provides protection against torture and ot her inhumane
treatment in certain contexts. Wile the |law on consent to nedical treatnment
has | argely devel oped as an aspect of the conmon |law, the application of the
Charter to governnent action means that section 12 and section 7 are inportant
additions to the protection of rights in respect of medical treatnent or
scientific experinmentation

50. There is no legislation at the federal |evel that specifically regul ates
medi cal research involving human beings. In rare circunstances, the
provisions of the Criminal Code relating to assault, crimnal negligence and
mur der may apply in the bionmedical context. The Medical Research Council, a

federal body, maintains policy guidelines governing nmedical and scientific
research. Simlarly, the Drugs Directorate at Health Canada has devel oped
gui del i nes governing clinical trials of new drugs. The National Research
Council has established a Human Subjects Research Ethics Conmttee.

51. As noted in the third report, Canada ratified the Convention agai nst
Torture and Other Cruel, Inhurman or Degradi ng Treatnent or Punishnent on
26 January 1990.
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Canadi an Charter of Ri ghts and Freedons

52. In Steele v. Mountain Institution, the Suprene Court of Canada

hel d that 37 years of incarceration had | ong since becone a grossly

di sproportionate punishnent for the inmate in the circunstances of his case
and therefore a violation of section 12 of the Charter. The Court did not
find fault with the dangerous-of fender sentencing provisions under which the
inmate was being held but rather found that the Parole Board had failed, in
his case, to carefully apply the criteria for release (maxi mum benefit from
i ncarceration, furtherance of rehabilitation through parole and risk to

soci ety).

53. In Kindler v. Canada and Reference re Ng Extradition, referred to
under article 6, the Suprenme Court of Canada comented, in obiter, that a
governnmental decision to return (extradition context) a person to another
country to the possibility of torture would violate section 7 of the Charter
The Federal Court of Canada has expressed the view, also in obiter, that
removal (imm gration context) of a person to a country to face torture would
viol ate section 12 of the Charter (Nguyen (Van Hung) v. ME.I.).

54. In R_v. &oltz, the Supreme Court of Canada affirmed the anal ysis of
section 12 of the Charter, which it had adopted in R_v. Smith (nentioned

in Canada's second report). Treatnment or punishnent which is grossly

di sproportionate to the offence or the offender will violate section 12.
Particul ar attention nust be paid to circunstances or characteristics of the
i ndi vi dual or group affected.

Ot her jurisprudence

55. In Engel v. Salyn, the Suprene Court of Canada, in a civil case raising
the issue of mtigation of damages, stated that the inviolability of the human
body is a fundanental |egal principle and the onus for proving the need for
nmedi cal testing lies on those seeking to performthat testing.

56. In Norberg v. Wnrib, the Suprene Court of Canada hel d that the defence
of consent to an allegation of the tort of battery was not avail able, where
“consent” to a sexual relationship with a doctor was given by a wonan
dependent on drugs in order to obtain drugs. The Court stated that there was
a marked inequality in bargaining power between the doctor and the patient in
these circunmstances, and the doctor exploited this.

57. In Nancy B. v. Hbétel Dieu de Québec, the Quebec Superior Court held that
a wonen with a serious neurological disorder had the right to decline nedica
treatnment in the formof the continued use of a respirator, even though death
woul d result. The Court stated that the right of the individual to decline
treatnment is al nost absolute, subject only to a limtation regarding the life
and health of others. This decision may be contrasted with the decision of
the Supreme Court of Canada in Rodriguez v. British Colunbia discussed under
article 6.
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Legi sl ative and other devel opnents

58. Anmong a nunber of strategic priorities set for the Royal Canadian
Mounted Police (RCMP) in the 1990 Commi ssioner's Directional Statenent were

t he devel opment of community policing, policing services for Aboriginals and
policing services for visible mnorities. Since that time, the RCWMP has

devel oped an affirmative action plan to attract visible mnority recruits and
has devel oped contacts with advisory conmttees and consultative groups with
representatives of Aboriginal and visible minority communities. The RCMP is a
menber of the Canadian Centre for Police Race Rel ations.

59. The Canadi an Centre for Police Race Relations was formed in 1991

The Centre, together with the Police Milticultural Liaison Committee, works
toward the devel opnent of national understanding and proactive measures in
police race relations. A First Nations Policing Policy and Progranme now

exi sts to negotiate new policing arrangenents for the First Nations of Canada
to provide policing for First Nations that is sensitive to the cultural needs
of those comunities.

60. The Corrections and Conditional Release Act (CCRA) cane into force
on 1 Novenber 1992, repealing and replacing the Parole Act and the
Penitentiary Act. Section 69 of the new Act provides that no person shal
adm nister, instigate, consent to or acquiesce in any cruel, inhunane or
degradi ng treatnment or punishnment of an of fender who is or has been
incarcerated in a penitentiary.

61. O her policies of the Correctional Service of Canada (CSC) require the
pl acenent of conmunity observers in institutions follow ng a serious incident
that involves violence against staff. CSC policy and section 174 of the CCRA
allows the Correctional Investigator or a representative to be present as an
observer during an energency situation. Post-enmergency policy also explicitly
states that innmates are to be treated fairly and humanely, and provides for a
t horough i nvestigation into all aspects of the incident.

62. Section 9 of the Comm ssioner's Directive 800 relates to the

partici pati on of nedical personnel in interrogations and provi des that

nmedi cati on shall be provided to inmates only when clinically indicated and not
for restraint or security purposes. Section 88 of the CCRA ensures the

of fender's right to accept or refuse any nedical treatment. Section 89 of the
CCRA prohibits the force-feeding of an inmte who had the capacity to

under stand the consequence of fasting at the time the decision to fast was
made.

63. Al'l new correctional officers in CSC receive a 10-week training
programe which includes training with respect to the Charter, the Crim nal
Code, the Corrections and Conditional Release Act, the duty to act fairly and
the use of force. Staff may be held crimnally and civilly liable for any
excessive use of force. Relevant provisions of the Code of Discipline, as
wel |l as a booklet outlining the principles to be observed by CSC enpl oyees,
are attached as annex 2.

64. In 1994, the guidelines devel oped to assist immgration officers acting
as post-claimdeternination officers with the interpretation of regul ations
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governi ng the Post-Determninati on Refugee Cl ass in Canada were expanded. Under
this class, failed refugee claimants are permtted to remain in Canada, if, on
return to their country, they would face an objectively identifiable risk of
extrene sanctions or inhuman treatnent. The expanded gui delines are neant to
assist immgration officers to apply the regul ati ons governing the class in a
manner consistent with article 3 of the Convention against Torture and O her
Cruel , I nhuman or Degradi ng Treatnent or Punishment as well as Canada's other

i nternational human rights obligations.

Factors and difficulties

65. In 1993, nenbers of the Canadi an Airborne Regi nent were stationed at
Bel et Huen as part of the United Nations efforts in Somalia. A Somali male
was beaten to death, after he was found and apprehended inside the Canadi an
compound. The Canadi an Arned Forces charged ei ght individuals under the

Nati onal Defence Act as a result of this death. Charges ranged from nurder
and torture in the beating to death of the Somali youth to unlawfully causing
bodi |y harm and negligent performance of duty. Many of these actions are now
at the appeal stage.

Article 8
Genera
66. Section 7 of the Charter guarantees everyone the right to life, liberty
and security of the person and the right not to be deprived thereof except in

accordance with the principles of fundanmental justice.

67. The provisions of the Crimnal Code discussed in previous reports are
still applicable.

Canadi an Charter of Ri ghts and Freedons

68. The case of Tuppatsch v. U I.A. involved an unenpl oynment insurance
benefit clai mant who had worked seven weeks (40 hours a week) during his
benefit period in a job-creation programme. The Canada Enpl oyment and

I mm gration Comm ssion sought repaynent of the benefit when it was |earned
that, through an error, the claimnt had worked only 19 weeks (the qualifying
period was 20 weeks). The Unpire granted relief fromrepaynment finding that
repaynent of what are wages ampunts to slavery and woul d be inconsistent with
Charter val ues.

Factors and difficulties

69. A recurring problemfor Canada is that of the prostitution of children
In addition to the indictable offences in the Crimnal Code (section 212 (1)
procuring and section 212 (2) living off the avails of a prostitute under

18 years), Canada is pursuing a nmultidisciplinary approach to address the

i ssue of juveniles involved in prostitution

70. In the fall of 1992, a Federal -Provincial-Territorial Wrking Goup on
Prostitution was established. This working group of deputy ministers is
considering, inter alia, the adequacy of federal and provincial |egislation
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rel evant to prostitution, the role of nunicipalities, |aw enforcenent issues
and possi bl e partnershi ps between departnents of justice and other governnent
agenci es in addressing problens posed by prostitution. Recomended options
are being devel oped to address juvenile prostitution, identified as a priority
ar ea.

71. The Police and Security Branch of the Department of the Solicitor

General, with funds fromthe “Brighter Futures Initiative”, is also focusing
on the issue of juvenile prostitution and child pornography, and is consulting
extensively with the policing comunity. As well, the Departnment of the

Solicitor General and the Departnment of Justice are jointly undertaking a
research study, entitled “Violence against street prostitutes”.

Article 9

72. The rights protected by article 9 of the Covenant are protected in the
Charter by section 7 (right to life, liberty and security of the person),
section 9 (protection against arbitrary detention), section 10 (rights upon
arrest or detention) and section 11 (rights of persons charged with an

of fence). The cases di scussed bel ow denonstrate the extent to which progress
on the protection of rights has been achieved under the Charter

Li berty and security of the person

Canadi an Charter of Ri ghts and Freedons

73. In R_v. Swain, the Suprene Court of Canada struck down as
unconstitutional the provision of the Crimnal Code, which required the tria
judge to order the detention of a person found not guilty by reason of
insanity. The Court found that the automatic ordering of “strict custody”
required by the provision without any hearing on the issue of the person's
current nental state directly affected the liberty interest of the person and
of fended the principles of fundanental justice contrary to section 7 of the
Charter. In addition, detention under the provision was found to be arbitrary
in violation of section 9 of the Charter

74. As a result of its decision in R_v. Vaillancourt, there was reason to
believe that the Suprene Court of Canada favoured subjective nens rea as the
foundation of its conception of the constitutional requirenment of fault for
Crimnal Code offences. However, in R_v. \Wolesale Travel G oup Inc.,
Desousa v. The Queen and Hundal v. The Queen, the Court allowed that objective
standards of fault can be incorporated in crimnal |egislation, provided that
the stigma and penalty involved in the offence do not otherw se require fault
based on a subjective standard. A person may be held crimnally liable for
negl i gent conduct but this alone does not violate the principle of fundamenta
justice that the noral fault of the accused nust be conmensurate with the
gravity of the offence and its penalty.

75. R_v. Creighton (unlawful act manslaughter), R_v. Finlay (carel ess use
of firearms), R_v. Gossett (unlawful act honicide involving the carel ess use
of afirearm) and R_v. Naglik (failure to provide the necessities of life)
are four nore recent cases handed down by the Suprene Court of Canada that
further clarify the issue of the requisite nens rea. |In each of these cases,
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an objective standard was found to be applicable wi thout thereby occasioning a
breach of Charter protections. The Court held that there is no genera
constitutional principle requiring subjective foresight for crimnal offences.
However, the principles of fundanental justice require, for certain crines, a
nmens rea reflecting the particular nature of the crine, the special nature of
the stigma that attaches to a conviction, or the available penalties.

76. In R_v. Heywood, the Suprene Court of Canada struck down as
unconstitutional a provision of the Crimnal Code, which subjected a person
convicted of certain sexual offences to a lifetime prohibition not to commt
vagrancy by loitering near playgrounds, schoolyards or parks. The Court held
that the provision, which was nmeant to protect children from becom ng victins
of sexual offences, affected the liberty interest and infringed principles of
fundamental justice, because it restricted |iberty far nore than necessary to
acconplish its goal. The section was found to be overly broad in its
geographical anbit and in the fact that it applied for life with no
possibility of review It was found to be over-inclusive, as it applied to
all persons convicted of listed offences, without regard to whether they
constituted a danger to children. The absence of notice was also held to

of fend the principles of fundanental justice.

77. In R_v. Daviault, the Suprenme Court of Canada held that the common-I| aw
rul e, which stated that drunkenness cannot be a defence for general intent

of fences, violated the Charter as being contrary to both the principles of
fundamental justice (sect. 7 (liberty interest)) and the presunption of

i nnocence (sect. 11 (d)). The Court stated that, while the nental elenent in
general intent offences may be mininmal, the substituted nens rea of an
intention to becone drunk cannot establish the nens rea to commit assault, as
it cannot be assuned that all the consequences of voluntary intoxication are
thenmsel ves either voluntary or predictable. As the case involved sexua
assault, the Court noted that ordinarily in such cases nens rea can be
inferred fromproof that the assault was committed by the accused. The Court
hel d, however, that the defence of drunkenness could only be put to a jury in
general intent offences if it was denonstrated that there was such extrene

i ntoxication that there was an absence of awareness, akin to a state of
insanity or automatism The defence nust be established by the accused on a
bal ance of probabilities, rather than by sinply raising a reasonabl e doubt.

Legi sl ative and ot her devel opnents

78. Fol | owi ng upon the decision of the Suprene Court of Canada in

R.__v. Swain, discussed in paragraph 73 above, the Crimnal Code was anended to
provi de that, where a verdict of not crimnally responsible for reason of
ment al di sorder is rendered against a person charged with a crimnal offence,
the court or a Review Board will hold a hearing to determ ne the appropriate
di sposition. The person may be given an absol ute discharge, a conditiona

di scharge or be ordered detained in custody in a nental health facility. The
court or Review Board nust inpose a disposition that is the |east onerous and
| east restrictive to the accused, taking into consideration the need to
protect the public from dangerous persons, the person's nmental condition, his
or her reintegration into society and any other needs of the person
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79. Foll owi ng the Court of Appeal's decision in R_v. Heywood, discussed in
par agraph 76 above, section 161 of the Crim nal Code was enacted. This new
provi sion provides that a judge may nake an order prohibiting an offender from
attendi ng parks or swi mring areas where persons under age 14 are present, or
fromworking in jobs that involve being in a position of trust or authority
over persons under age 14. The order nmay be made in respect of persons

convi cted of sexual offences against children, and may be for life or for any
shorter duration.

Measures foreseen

80. Fol | owi ng the decision of the Supreme Court of Canada in R__v. Daviault,
di scussed in paragraph 77 above, the public expressed concerns that this

deci sion woul d open the fl oodgates to clains of drunkenness as a defence to
charges of sexual assault, reverse gains achieved over the years in the reform
of the |aw of sexual assault and resurrect previously discredited approaches
favouring the accused. This led the Mnister of Justice to table corrective

| egi slation on 24 February 1995. This bill proposes an anendnment to the
Crimnal Code to provide that intoxication is not a defence to any genera
intent crimes of violence (e.g. assault and sexual assault). The bill creates

a “standard of care” that would be breached by anyone who beconmes extrenely

i nt oxi cated and who causes harmto another person while in that State. A
person departing fromthis standard will be unable to rely upon the defence of
extrene intoxication akin to automatism

Factors and difficulties

81. The issue of high-risk offenders has generated significant social and
political comment over the past two years. As was discussed in Canada's
second report, the Crim nal Code sentencing provisions for dangerous offenders
wer e uphel d under the Charter by the Suprenme Court of Canada in 1987. The
present controversy relates to convicted offenders who are still considered
dangerous but who were not prosecuted as dangerous offenders at the tinme of
sentencing. A variety of approaches are under consideration for addressing

t he concerns surrounding the release of persons at high risk of committing
crinmes dangerous to the public. The potential for using provincial nenta
health legislation to civilly comrit certain offenders is being assessed. 1In
addition, the legal and constitutional inplications of detaining such persons
under the crimnal-law power at the expiry of their sentences are being
studied. It will be several years before any policy or |egislative
initiatives are devel oped.

Arbitrary detention

82. I n Cunni ngham v. Canada, the Suprene Court of Canada upheld the validity
of a provision in the Parole Act (now found in the Corrections and Conditiona
Rel ease Act), which pernmits the denial of early release on conditions of

mandat ory supervi sion, where there are reasonable grounds to believe that the
inmate is likely to commt an offence causing death or serious bodily harm
The Court held that, although the deprivation of liberty was sufficiently
serious to engage section 7 of the Charter, the changes to the Parole Act
effected by the 1986 amendnments did not violate the principles of fundamenta
justice. These principles were found to include not only the interests of the
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i ndi vi dual who asserts a violation of rights but also the protection of
society. The procedures and requirenments (a hearing, representation for the
prisoner, limtations on the material to be consulted, etc.) provide adequate
saf eguards agai nst arbitrary or capricious orders, and ensure that denial of
rel ease on mandatory supervision occurs only where necessary to protect the
public and only after due regard has been paid to the prisoner's interest in
obtai ning his rel ease

83. In R_v. Storrey, an 18-hour delay in charging an accused after his
arrest was held not to be unreasonable or contrary to section 9 of the Charter
in the particular circunstances of the case. The delay was occasioned by the
necessity to await the victims arrival fromoutside the jurisdiction to view
the accused's |ine-up and determ ne whether or not the accused woul d be
identified. The accused in this case was charged and taken before a Justice
of the Peace immediately after his identification in the |line-up

84. There is no doubt that a person is detained once the police stop and
guestion a notorist under routine check and random st oppi ng progranmes that
are authorized by notor vehicle legislation. Consequently, where any
guestioning or searching goes beyond the purpose of the legislation (which is
to check licences and insurance, the sobriety of the driver or the fitness of
the vehicle) the person consenting to answer questions or permtting the
search must be properly informed and fully aware of his rights, or a violation
of the Charter will have occurred and the evidence so gathered will be
excluded (R_v. Mellenthin).

Right to be inforned of charges

85. In a case where a suspect was tricked into providing a blood sanple for
DNA anal ysis ostensibly in relation to one sexual assault investigation, where
the police were in fact seeking the evidence for another undisclosed

i nvestigation, the Supreme Court of Canada found a violation of section 10 (a)
(as well as section 10 (b) and section 8) of the Charter, and the evidence was
excl uded under section 24 (2) (R_v. Borden).

Trial within a reasonable tine

86. The Charter's guarantee of trial within a reasonable time in

section 11 (b) has had a substantial effect on Canadi an practices. 1In

R_v. Askov, the Suprene Court of Canada expounded at |ength on the neani ng of
this provision. As a result of this case, thousands of crim nal charges
across the country were thrown out because of unreasonable delay. The case
reiterates the significance of four factors previously identified in the
assessnment of whether a delay has been unreasonable: (1) the length of the
delay; (2) the reason for the delay, including limts on institutiona
resources and the inherent tine requirenents of the case; (3) waiver of tine
periods; and (4) prejudice to the accused. The controversy that ensued in the
aftermath of this decision stenmed primarily fromthe Court's statenent that
system c delays will not be lightly tolerated.

87. Cases subsequent to Askov have clarified that ruling and ensured that
there has been no creation of a judicially developed Iinmtation period that is
to be nechanically applied, whenever there is system c delay. |In every case,
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the court is required to weigh the four factors descri bed above (R_v. Mrin).
Morin al so stands for the proposition that pre-charge delay may, in certain

ci rcunst ances, have a bearing or influence on the overall determ nation as to
whet her post-charge delay is unreasonable, but, of itself, it is not counted
in determning the length of the del ay.

88. The trials of young people involve contingencies having a bearing on
trial within a reasonable tinme. As with all cases, charges agai nst young

of fenders nust be proceeded with pronptly. However, in sone cases, what is a
reasonabl e delay will be affected by the inherent tine requirements involved
in seeking transfers to adult court and appeals in relation thereto

(R_v. D.(S.)).

89. In R_v. CIP Inc., the Suprenme Court of Canada deternined that a
corporate accused charged with a regulatory offence has a right to be tried
within a reasonable tine.

90. The right to trial within a reasonable tine under section 11 (b) has
been held by the Suprenme Court of Canada not to apply to appellate del ay,
regardl ess of whether it is the accused or the Crown who is appealing

(R_v. Potvin). The Court found support for this position in the
jurisprudence of the European Court of Human Rights, which has linmted the
interpretation of article 5 (3) of the European Convention for the Protection
of Human Ri ghts and Fundanental Freedons, which deals with expeditious
justice, to trials of first instance. The Court noted in contrast that
article 6 (1) of the European Convention, which addresses fair tria

consi derations, has been interpreted to extend to the supervision of appellate
delay. |In parallel fashion, Potvin asserts that, in extraordinary

ci rcunstances, section 7 of the Charter nmay command a consi deration of
appel l ate delay, if the fairness of trial will be adversely affected.

Rel ease pending tria

Canadi an Charter of Ri ghts and Freedons

91. The pre-trial detention (bail release) provisions of the Crimnal Code
(sects. 515 (6) (a), 515 (6) (d) and 515 (10) (b)) were chall enged as
violating sections 7, 9 and 11 (e) (right to bail) of the Charter in the cases
of R_v. Pearson and R._v. Mrales. Section 515 (6) of the Code (persons
charged with drug offences shall be detained pending trial, unless they can
show cause why detention is not justified) was upheld in Pearson. Although
persons were “detai ned” under that provision, the Supreme Court of Canada
concl uded that they were not detained “arbitrarily”. A discretion is
arbitrary if there are no criteria to guide its exercise. This provision sets
out a process with fixed standards, and the process created is in no way
characterized by unstructured discretion. Specific conditions for bail are
set out, and the process itself is subject to exacting procedural guarantees

i ncluding review by a superior court. |In Mrales, the adequacy of two
criteria justifying detention - “public safety” and “public interest” - in
section 515 (10) of the Code was considered by the Court. The “public safety”
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conmponent was found not to violate the Charter for reasons sinmlar to those
set out in Pearson, but the “public interest” conponent was held to be
unconstitutionally vague, and incapable of guiding and structuring discretion
in this context.

Legi sl ative and ot her devel opnents

92. Bill C-42, a miscellaneous crimnal |aw anmendnent bill, received Roya
Assent on 15 Decenber 1994. |Its provisions are in force as of 1 April 1995.
This bill gives the police the power to release an arrested person on certain

conditions restricting liberty. This power of conditional release provides
the police with a third option in addition to the previous choices of

rel easing unconditionally or detaining in custody until a hearing before a
Justice of the Peace. The bill also permts a Justice of the Peace to conduct
a hearing on release fromcustody by telephone. It is thought that these new
provisions of the Criminal Code will reduce the nunber of persons held in
custody following arrest and will reduce the period of tine that persons are
hel d in custody pending a hearing before a Justice of the Peace.

Detention review

Gener a

93. As was noted in previous reports, section 10 (c) of the Charter provides
the right to have the validity of a detention determ ned by way of

habeas corpus. The Inmigration Act, which pernits the detention of persons in
certain circunstances, provides an automatic detention-revi ew mechani sm

Legi sl ative and ot her devel opnents

94. As part of the anendnents to the Criminal Code dealing with verdicts of
“not crimnally responsible” (discussed in paragraph 78), annual reviews of
di spositions by the court or Review Board are mandatory, and nore frequent
reviews can be initiated at the request of the person or the adm nistrator of
the institution in which the person is placed. Disposition reviews are open
to the public, the person may be represented by counsel and there is a right
of appeal

95. The detention provisions of the Imrigration Act were anmended in 1993 by
Bill C-86 (which is discussed nore generally under article 13). Section 103
of the Act expressly provides that detention reviews are to be conducted in
public, unless the adjudicator is satisfied that there is a serious
possibility that the life, liberty or security of the person detained would be
endangered by a public hearing. Detention reviews for persons held under
section 103 (persons detained for an exam nation, hearing or rempval on the
basis that they pose a danger to the public or would be unlikely to appear)
must be held initially within 48 hours. A second review nust be held within
7 days. However, subsequent reviews need only be held at |east once every

30 days. Section 103.1 now provides that detention reviews shall be held

in camera in respect of persons detained at the border for inability to
establish their identity or where the Deputy Mnister or Mnister of
Citizenship and Imm gration has reason to suspect that the person has been
may be or will be engaged in espionage, terrorism acts of violence, war
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crimes or crimes against humanity (sect. 19 (1) (e), (f), (9), (i), (k)

or (1)) but only where the Mnister of Justice has certified in witing that
an additional period of detention is required to investigate these nmatters.
In such cases, detention reviews nust be conducted every 7 days.

Article 10
Cenera
96. Section 12 of the Charter provides protection against cruel and unusua
treatment or puni shnent.
97. As noted in earlier reports, jurisdiction over correctional institutions

is shared between the federal Parlianent and the provincial |egislatures.

Rel evant federal |egislation includes the Corrections and Conditional Rel ease
Act (CCRA), which is also discussed under article 7, and the Young O f enders
Act (YOA), which is discussed nore fully under paragraphs 159 to 171. The
CCRA enacts a policy approach in which it is recognized that public safety,
which is the paranmount consideration in the corrections process, is best
protected through the rehabilitation of offenders, including the preparation
of offenders for safe reintegration into the conmunity.

Canadi an Charter of Ri ghts and Freedons

98. In AAG (Canada) v. Daniels, the Saskatchewan Court of Appeal set aside,
on the basis of lack of jurisdiction, an order of a trial judge that a
sentence not be served in the Prison for Whnen at Kingston. The case raised
the question of whether an order of committal, which would result in a woman
of Native ancestry fromthe prairie provinces being incarcerated far from her
comunity violated sections 7, 12, 15 and 28 of the Charter. At the tine,

Ki ngston was the only penitentiary for wonmen in Canada. See bel ow, at

par agraph 107, the discussion of the new federal correctional institutions for
women.

99. In Conway v. R., the Suprenme Court of Canada held that frisk searches
and security patrols of inmates' living quarters in male penitentiaries by
femal e guards did not infringe the inmates' right to privacy under section 7
or section 8 of the Charter or their equality rights under section 15. The
Court held that the prison setting entails a substantially reduced |evel of
privacy, as it requires surveillance, searching and scrutiny for the security
of the inmates, other prisoners in the institution and the public. Thus,

i nmat es do not have a reasonabl e expectation of privacy with respect to the
practices in question, such that sections 7 and 8 are not inplicated.

Legi sl ative and other devel opnents

100. On 1 Novenber 1992, the Corrections and Conditional Rel ease Act (CCRA)
came into force. The CCRA, the regulations enacted thereunder and the
Directives of the Commi ssioner of Corrections govern matters relating to the
treatment, health care and living conditions of inmates of federa
penitentiaries. A nunber of these provisions are highlighted bel ow.
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101. Section 70 of the CCRA requires the Correctional Service of Canada (CSC)
to take reasonable steps to ensure that the penitentiary, the penitentiary
environnent and the living and working conditions of inmates are safe, healthy
and free of the practices that would underm ne a person's sense of dignity.

102. Subsection 71 (1) of the CCRA provides that “in order to pronote

rel ati onshi ps between inmates and the community, an inmate is entitled to have
reasonabl e contact, including visits and correspondence, with famly, friends
and ot her persons fromoutside the penitentiary, subject to such reasonable
limts as are prescribed for protecting the security of the penitentiary or
the safety of persons”. |Inmates are encouraged to maintain and develop famly
ties through witten correspondence, tel ephone conmuni cations and visits,
which will assist to prepare themfor reintegration as |aw abiding citizens.

103. Section 75 of the CCRA provides that “an inmate is entitled to
reasonabl e opportunities to freely and openly participate in, and express,
religion or spirituality” subject to the same linitations as contained in
section 71. Section 83 provides, “for greater certainty, that Aborigina
spirituality and Aboriginal spiritual |eaders have the same status as ot her
religions and other religious |eaders”

104. The Interfaith Conmittee on Chaplaincy is a national advisory body
mandated to advise the CSC on matters related to religion. Over the period
covered by this report, this advisory body has been expanding its nmenbership
to include nenbers of nore faith groups. Chaplains frommnority-faith groups
are on contract with the CSC, where nunbers in a particular region warrant.

Mul tifaith issues are an integral part of the orientation and training of

chapl ains, and all personnel are encouraged to attend activities that pronote
under st andi ng of diverse religious traditions.

105. In 1991, an Aboriginal Corrections Unit was established within the
Department of the Solicitor General to undertake innovative research and
eval uation, devel opment and contuni cati ons projects.

106. In 1993, the Correctional Service introduced a random urinalysis and
drug-testing programme in an effort to reduce substance abuse by inmates and
the viol ence associated with the drug trade. The British Colunbia Suprene
Court has disnmissed a challenge to the programe brought on the basis of
sections 7 and 8 of the Charter. The Court of Appeal has stayed the use of
the programre, pending resol ution of an appeal

107. There is currently only one federal penitentiary for wonen (at

Ki ngston). Since 1973, about one third to one half of wonmen sentenced to
federal penitentiary have been able to serve their sentence in their hone
provi nce under federal-provincial transfer arrangenents. 1In 1990, on the
recommendati on of a national Task Force on Federally Sentenced Wbnen, the
Gover nment of Canada decided to replace the existing systemwith five new
facilities across the country. One of these facilities will be a healing

| odge for Aboriginal wonen. While there have been unanticipated delays in
site selection and the consultation process, the current schedul e anticipates
that all these facilities will be operational in 1996-1997.
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108. A comprehensive nother-child programme is under devel opment for the
correctional facilities for wonen that are under construction. The progranme
is prem sed on ensuring that any institutional residential arrangenment for
newborn children of inmates, whether full- or part-tinme, is in the best
interests of the child. At present, pregnant innmates receive conprehensive
counsel ling and assistance, and their w shes respecting the custodia
arrangenents for their newborns are respected to the extent possible.

Prenatal care is provided, and arrangenents are nade to permt birth to occur
in hospitals outside correctional facilities. Since the current penitentiary
for wonen is not a suitable environnent for children due to its age and
design, the Correctional Service arranges for transfers to provincial
correctional facilities for women who wish to retain custody of their newborn
chi | dren.

109. In 1992, anendnents were made to the Young Offenders Act to deal with
the question of the detention of young persons who were transferred to
ordinary (adult) court. Section 16.1 states that persons under the age of 18
who are to be held in custody pending trial in ordinary court shall be held
separate and apart fromany adult in custody, unless the youth court judge is
satisfied that the young person, in the best interests of that person and the
safety of others, cannot be detained in a place of detention for young
persons. Section 16.2 provides extensive guidelines for the sentencing judge
on the choice of placenent of a young person (a place of custody for young
persons, a provincial facility for adults or a penitentiary) for the purpose
of serving a sentence of inprisonnent.

110. As noted under article 14, paragraph 160, the Young O fenders Act
applies to youths 12 years or older but under 18 years. Pre-trial detention
woul d not be authorized for youths under 12 who are involved in crimna
activity. Instead, they may be found to be children in need of protection
under child-protection |egislation

Factors and difficulties

111. Canada is currently facing, at both the federal (sentenced to two years
or nore) and provincial (sentenced to less than two years) levels, a rapidly

i ncreasing i nmate popul ati on and, therefore, a grow ng problem of crowdi ng and
doubl e-bunking in its correctional facilities in a tinme of financial
constraint. A nunmber of measures are being pursued to attenpt to deal with
this problem Renovations to existing structures will add 3,500 beds. Access
to surplus provincial facilities is pursued through |easing arrangenents and
exchange-of -servi ce agreenments. Inmates are transferred within the federa
systemto | ess crowded institutions. Were double-bunking is necessary,
accommodation policies provide that srmaller cells are not used for this
purpose and that it should be avoided for offenders with special needs and
those with long-termsentences. 1t is recognized that, in the final analysis,
the probl em of crowded prisons requires fundanental changes to sentencing and
progress in crine-prevention strategies.

112. In April 1994, inmates at the Prison for Wnen in Kingston assaulted six
correctional officers, seriously injuring two. (Five inmates were
subsequently convicted of assault, attenpted hostage-taking, attenpted escape
and assaulting a peace officer.) As a result of this incident, the inmates
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were placed in segregation and, when seriously disruptive behavi our conti nued
in segregation, the Institutional Emergency Response Team (| ERT) was brought
in fromKingston Penitentiary. Over the course of eight hours, all the
inmates in segregation were placed in restraint equiprment, stripped of regul ar
clothing and pl aced in paper gowns by fermale officers in the presence of and,
when required, with the assistance of the all-male energency response team
The treatnent of the inmates was subsequently investigated by an interna
Board of Investigation convened by the Commi ssioner of Corrections and by the
Correctional Investigator, an onmbudsman for inmates in federal correctiona
institutions. The reports of these two investigations differed both on
matters of fact and interpretation of the findings. In April 1995, the
Solicitor Ceneral of Canada appointed a judicial officer to conduct an

i ndependent inquiry, which is expected to report in 1996. |ndependent of this
inquiry, the service effected i medi ate changes to its policies and training
of IERT who are to intervene in female facilities. |In particular, every
reasonabl e step shall be taken to renove nmale | ERT nmenbers fromthe presence
of femal e offenders who are being stripped.

Article 12
Genera

113. The right of persons to nove across Canada's international borders and
to remain in Canada i s governed by section 6 of the Canadian Charter of Rights
and Freedons and by the Inmgration Act and I nm gration Regul ations.

Section 6 (1) of the Charter provides that only Canadian citizens have a
constitutional right to enter, remain in and | eave Canada. As was discussed
in previous reports, this constitutional right of citizens is subject to
Canada's international extradition obligations. Under section 4 of the

I mmigration Act, persons with pernanent resident status have a legal right to
enter and remain in Canada. The Inmmgration Act governs the granting of

per manent resident status, the ability of visitors to enter Canada and the
protection of refugees consistent with Canada's obligations under the
Convention relating to the Status of Refugees.

114. Liberty of novenent within Canada is governed by section 6 (2) and
section 6 (3) of the Charter and by | egislative and ot her neasures.

Subsection 6 (2) gives citizens and persons with permanent resident status the
constitutional right to nove to and take up residence and pursue a livelihood
in any province. This subsection of the Charter reflects the fact that Canada
is a federal State and gives expression in the Constitution to rights that
have | ong been exercised. Canadian |egislation does not restrict, on the
basis of imm gration status, the liberty of novenent of any individuals within
the country nor does it restrict the right of persons to choose where they
will reside.

Canadi an Charter of Ri ghts and Freedons

115. In U.S.A v. Cotroni, the Supreme Court of Canada expanded its anal ysis
of the application of the Charter to the extradition of a Canadian citizen to
face trial in another State for a crine that could be prosecuted i n Canada.
The Court applied section 1 of the Charter to find that the extradition of
Cotroni was a reasonable limt on his right as a citizen to remain in Canada.
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Al t hough Canada could take jurisdiction for the prosecution of his alleged
crimnal conduct, the requesting State in this case was in the better position
to prosecute.

Article 13
Cenera
116. The administrative and judicial decision-making processes that govern

the renoval of aliens from Canada are found in the Immgration Act and the
I mmi gration Regul ations. Renoval decisions are subject to the application of

t he Canadi an Charter of Rights and Freedons. In particular, section 7 of the
Charter requires that decisions be consistent with the principles of
fundamental justice where they affect an individual's life, liberty or
security of the person. |Inmigration decisions also nust be consistent with

section 15 (equality rights) of the Charter

Canadi an Charter of Ri ghts and Freedons

117. In Chiarelli v. Mnister of Enploynent and Inmigration, the Suprene
Court of Canada considered the constitutionality of provisions of the

I mmigration Act governing the deportation of persons with permanent resident
status based on convictions for serious crines. The Court held that the
principles of the fundanental justice requirenent of section 7 of the Charter
was not infringed by a provision of the Act that denied an appeal on equitable
grounds agai nst an order of deportation to persons agai nst whom there was an
outstanding certificate issued by the Governor in Counsel stating that they
were likely to engage in organized crinme or other very serious crinmes. The

| egislation did provide a right of appeal on grounds of fact, |aw or m xed
fact and law. The Court al so considered the nechani sm by which the
certificate was issued. It held that the hearing on the issue of whether
there were reasonabl e grounds to believe a person will engage in organized
crime did not infringe the principles of fundanental justice. The Security
Intelligence Review Commttee had given Chiarelli a sunmary of evidence, which
it had received in canera and ex parte given the need to protect the sources
of the information. The Court held that the process was acceptable in the
context and found that he had been given an adequate ampunt of information to
enable himto neet the case against him

118. I n Dehghani v. Mnister of Enploynent and Inmigration, the Suprene Court
of Canada held that persons awaiting an interview with an inmgration officer
(secondary exam nation) at ports of entry were not detained within the nmeaning
of section 10 (b) of the Charter (right to retain counsel on detention) and,
therefore, the right to retain and instruct counsel did not arise. Assum ng
that section 7 (right to life, liberty and security of the person) of the
Charter was engaged, where a refugee claimant is being interviewed at a point
of entry, the Court held that the principles of fundanental justice do not
require that the claimant be provided with counsel at the pre-hearing stage of
the refugee determ nation process.
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Legi sl ative and ot her devel opnents

119. Followi ng the decision of the Supreme Court of Canada in

Dehghani v. ME.1., discussed in paragraph 188 above, imrgration officers
were rem nded that, where they decided to detain an individual under the

I mmigration Act, that person was entitled to be informed pronptly of the
reasons for detention, informed of the right to retain and instruct counse
and given a reasonabl e opportunity to exercise the right to counsel
Immigration officers were also instructed that, even in cases where the right
to counsel did not arise, persons may be allowed the assistance of counsel or
an adviser, provided that person is ready and able to proceed i nmediately.

120. In 1993, Bill C-86 becanme | aw, ushering in a conprehensive set of
anmendnents to the Immgration Act. The Imrgration Regul ations were anmended
in three stages to conpl enent the changes to the Act. Anpng the major policy
changes affecting the renoval of aliens were changes to the definitions of

cl asses of persons inadnissible on the basis of crimnality, a streamining of
the refugee determ nation process, changes to the process for applications for
| andi ng on hunmanitarian and conpassi onate grounds, and the creation of a class
of persons who can apply for landed imrigrant status fromw thin Canada, in
contrast to the general rule that requires persons to apply for landing from
outside the country. In addition, senior immgration officers were given the
authority to issue admnistrative renpval orders in cases that raised no
significant question of fact. Previously, all renoval orders were issued by

i ndependent adj udi cators on the basis of a formal hearing.

121. Anendnents to the Inm gration Regulations follow ng upon Bill C-86
created the “post-determ nation refugee claimants in Canada class”. The
objective of this aspect of the amendnents is to provide a “safety net” for
persons who might fail to neet the definition of Convention refugee but who
nonet hel ess face an objectively identifiable risk of serious harmif renoved
from Canada. There are a nunber of eligibility requirements including, for
exanpl e, the requirenent that the person has not |eft Canada. An assessnent
of the need for protection is done in the case of an unsuccessful refugee

cl ai mant, whether or not that person seeks an assessment. Decisions under
this class are nmade by specially designated inmgration officers whose
training includes instruction on adm nistrative |aw concepts of fair

deci sion-nmaking as well as on the Charter and Canada's international human
rights obligations, including the Covenant.

122. The Immigration Regul ati ons have been anmended to add two other classes
of persons who may seek |landing within Canada. One is the “live-in caregivers
in Canada class” which is designed to permt qualified persons who are
admtted as tenporary entrants and reside in the household of their enployer
in Canada to apply for permanent residence fromwthin Canada after two years
of enploynment. The other class, the “deferred renoval orders class”, was
created to regularize the immgration status of certain persons who have had
their claimto refugee status rejected but have not been pronptly renoved from
Canada because of the CGovernnent's unwillingness or inability to return them
to their country of origin due to conditions existing in that country at the
tinme.
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Measures foreseen

123. Bill C-44 proposes a nunber of anmendnents to the Immigration Act. The
provi sions determning the eligibility of persons convicted of serious crines
in Canada or el sewhere to claimrefugee status will be refined. Senior
immgration officers will be given the authority to informthe Inmgration and
Ref ugee Board concerning the serious crimnality of a person claimng status
at any tinme in the process. The Board will have the authority to termnate

t he refugee-deternmination process on the basis of ineligibility at that point.
Immigration officials will be given the legislative authority to seize fal se
travel documents or fraudul ent passports which are found in transit to Canada

by mail. The grounds for appeal to the Inmm gration Appeal Division will be
restricted, and in sone cases renoved, for certain classes of persons involved
in serious crimnal behaviour. Instead, the Mnister of Citizenship and

I mmigration or a delegate will consider humanitarian and conpassi onate grounds
in the process of assessing serious crimnality and certifying that a person
is a danger to the public.

Article 14
124. Sections 7 through 14 of the Charter provide guarantees of fair process.
In addition, section 15, the equality rights provision of the Charter, has

application to crimnal and civil processes.

Equality before the courts

Canadi an Charter of Ri ghts and Freedons

125. In R_v. S.(S.), the Suprene Court of Canada upheld the validity of
section 4 of the Young Offenders Act, which was chall enged under the equality
rights provision of the Charter. The Court concluded that federa

| egi sl ation, which permtted provincial differences in “alternate neasures”
programmes for dealing with a young offender who is alleged to have comitted
an offence, created a distinction in the |aw that was not discrimnatory. The
di stincti on was based on place of residence rather than on persona
characteristics.

126. In R_v. Seaboyer, the Suprene Court of Canada found a provision of the
Crim nal Code, which restricted the right of the defence on a trial for a
sexual offence to cross-exam ne and | ead evidence of the victins sexua
conduct on other occasions, to violate sections 7 and 11 (d) of the Charter
The provision had been enacted to prevent the potential for a judge or jury to
draw illegitimate inferences fromthe evidence of past sexual behaviour and to
deal with an existing problemof a significant percentage of victinms choosing
not to report sexual behaviour. The Court held that the provision violated
the Charter, because it created the potential for the exclusion of evidence
that was relevant to the defence and whose probative val ue was not
substantially outweighed by the prejudices to the trial process.

127. In R_v. Gsolin, the Suprene Court of Canada upheld a provision of the
Crimnal Code, which inposes an “air of reality” test as a threshold to be net
before the issue of mistaken belief in consent can be left to the jury in
trials for sexual assault. The right to cross-exam ne has never been
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unlimted. It is a basic principle that evidence nust be relevant to be
adm ssible. In addition, the probative value of the evidence nust be wei ghed

against its prejudicial effect. The constitutionality of alimt to the scope
of the cross-exam nation of a victimin a sexual assault trial should be
assessed in light of the guarantee of equality to women and nmen in sections 15
and 28 of the Charter

128. In R_v. Généreux, the application of a mlitary systemof justice to a
menber of the military charged with an of fence under the Crim nal Code was
hel d not to violate the accused's equality rights under section 15 of the
Charter.

Legi sl ative and ot her neasures

129. Followi ng the decision of the Suprenme Court of Canada in R_v. Seaboyer,
which is discussed in paragraph 126, the Criminal Code was anmended in 1992 to
provi de gui delines for judges on the admissibility of the past sexual history
of victinms of sexual offences. This anmendnment addressed an equality rights
probl emin Canada, wherein the defence of persons accused of sexual offences
often seened to place the victins thenselves “on trial”. The new provision
outlines the procedure that nust be followed in admtting such evidence,
defines the notion of consent to sexual activity and restricts the defence of
m st aken believe in consent in sexual assault cases. This |ast aspect of the
amendment was upheld by the Court in R_v. Osolin discussed in paragraphs 127
and 150.

130. The National Judicial Institute offers training progranmes on gender and
mul ticultural sensitivity to provincially and federally appointed judges.
Committees with nmenbers representative of their comunities exist in each
province to advise the federal Mnister of Justice on judicial appointnents.
In the period covered by this report, increased efforts have been nade to
appoi nt wonen and nenbers of minorities as federal judges. The percentage of
federal |y appointed judges who are wonen has risen to over 14.4 per cent.

131. Menbers of administrative tribunals receive in-house training on
cross-cul tural awareness and gender issues. |In addition, courses pronoting
awar eness of equality issues are available fromsuch organizations as the
Council of Canadian Adm nistrative Tribunals, the Canadian Institute for the
Adm nistration of Justice and the National Institute for the Adm nistration of
Tri bunal s.

Conpetent, independent and inpartial tribuna

Gener a

132. The right to a conpetent, independent and inpartial tribunal is
protected in Canadian | aw by a conbi nation of section 7 (the right to life,
liberty and security of the person and the right not to be deprived thereof
except in accordance with the principles of fundamental justice) and

section 11 (d) (the right to be presuned innocent until proven guilty
according to lawin a fair and public hearing by an independent and inpartia
tribunal) of the Charter, various |egislative provisions and adm nistrative
I aw principl es.
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Canadi an Charter of Ri ghts and Freedons

133. In R_v. Lippé, the Suprene Court of Canada considered the
constitutionality of a provision in |egislation governing nunicipal court
judges, which pernmits part-tinme judges to continue to practise |law. The Court
concl uded that section 11 (d) of the Charter (guarantee of an independent and
inmpartial tribunal) does not prohibit part-tinme judges but does guarantee that
they will not engage in activities that are inconpatible with their duties as
judges. The provision was upheld on the basis that the | egislation provided
for a judicial oath, judicial immnity, a Code of Ethics, a public conplaints
systemthat could result in the renmoval of judges and the requirenment that
judges renove thensel ves from cases in specified circunstances.

134. In R_v. Bain, the Suprene Court of Canada held that the then existing
jury-sel ection provisions of the Crimnal Code violated section 11 (d) of the
Charter, the right to be presuned innocent until proven guilty according to
law in a fair and public hearing by an independent and inpartial tribunal

The Court found that the nunerical disparity between the Crown's and the
accused's right to chall enge jurors gave an appearance of unfairness or bias
agai nst the accused.

135. In R_v. Généreux, the Suprene Court of Canada found that the nmilitary
system of justice at the tine of the accused's trial infringed the right to
trial by an independent and inpartial tribunal guaranteed by section 11 (d) of
the Charter. The Court found that the essential conditions of judicia

i ndependence were not net. The main factors affecting the Court's decision

i ncluded: the insufficient security of tenure of the mlitary judge (judge
advocate); the appointnent of judges by a nenber of the executive of the
mlitary (Judge Advocate General) rather than by an i ndependent and inpartia
judicial officer; and the |ack of sufficient financial security of the nenbers
of the General Court Marti al

Legi sl ative and ot her devel opnents

136. In 1992, the Crimnal Code was anended to provide that the prosecution
and the defence in a crimnal jury trial would have an equal nunber of
peremptory chal |l enges. This change was made to enhance the fairness of the
jury-sel ection process consistent with the reasoning in R_v. Bain

137. Anendnents to the National Defence Act and its regul ati ons have
reinforced the institutional independence and inpartiality of the Genera
Court Martial through greater guarantees of security of tenure and financia
security.

Press exclusion and publicity bans

Canadi an Charter of Ri ghts and Freedons

138. In Dagenais v. CBC and R_v. S.(T.) (cases decided concurrently in
1994), the Suprenme Court of Canada concluded that the right to a fair tria
protected by section 11 (d) of the Charter and freedom of expression in
section 2 (b) of the Charter are of equal inportance under the Charter. It
nodi fi ed the common-| aw rul e concerning publication bans for crimnal trials.
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The new test is as follows: a publication ban should only be ordered when
such a ban is necessary to prevent a real and substantial risk to the fairness
of the trial, and the salutory effects of the publication ban outweigh the

del eterious effects to the free expression of those affected by the ban

Presunption of innocence

139. In cases surveyed in previous reports by Canada, the Supreme Court has
hel d that the guarantee of the presunption of innocence in section 11 (d) of
the Charter requires the prosecution to prove each of the essential elenents
of a crimnal offence beyond a reasonable doubt. There had been uncertainty
as to whether a reversal of the burden of proof of a defence infringes
section 11 (d). This issue was resolved in the cases of R_v. Wyte and
R_v. Keegstra, so that it is now clear that the distinction between el ements
of the offence and other aspects of the charge is irrelevant. The rea
concern i s not whether the accused nust disprove an el ement or prove an
excuse, but that an accused nay be convicted, while a reasonabl e doubt exists.
When that possibility exists, the presunption of innocence is infringed.

140. In R_v. Downey, the Suprene Court of Canada held that the presunption
of innocence is infringed whenever the accused is liable to be convicted
despite the existence of a reasonable doubt. The Criminal Code provision
presum ng, in the absence of evidence to the contrary, that a person who lives
with a prostitute lives off the avails of prostitution, was unaninmously found
to contravene the presunption of innocence but was upheld, per mnority (4:3),
as justifiable under section 1.

Informati on on the nature of the charge

141. Section 11 (a) of the Charter is franed in terms of the rights of a
person upon being charged with an offence. It is, in the context of a
crimnal investigation, |inked chronologically to the rights arising on arrest
or detention that are conferred under section 10 of the Charter respecting the
provision of the right to counsel and the right to be informed of that right.
Juri sprudence under section 10 indicates that, where special circunstances
exi st (for exanple, |anguage difficulties indicating a |ack of understandi ng),
the police have a special obligation to ensure that the accused understands
the information that is being conveyed (R_v. Black). A person who does not
understand the right to counsel cannot be expected to assert it (R_v. Evans).

Counsel of choice/funded counse

Gener a

142. Section 10 (b) of the Charter guarantees everyone the right on arrest or
detention to retain and instruct counsel w thout delay, and to be informed of
that right. There are constitutional obligations that the State nust assune
to ensure the adequate provision of counsel pursuant to section 10 (b), and
these may include the provision of State-funded counsel. As well, while
sections 7 and 11 (d) of the Charter do not entrench a right to funded
counsel, they do guarantee a right to a fair trial, and funded counsel nmay be
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necessary in order to secure that right (Deutsch v. Law Society Legal Aid
Fund; R._v. Rowbotham). Access to State-funded |egal assistance for
i mpecuni ous i ndividuals is governed by |egislation

143. The delivery of legal aid services is the responsibility of the

provi nci al governnents. The federal CGovernnment cannot inpose on the provinces
a requirenent that they provide legal aid. 1In practice, with the financia
support of the federal CGovernnent, each of the provinces has inplenmented
conprehensive | egal aid programes.

144. The Governnment of Canada shares with the provinces and territories the
cost of providing free | egal advice and representation to indigent persons
accused of serious crimnal offences. Federal-provincial-territoria
cost-sharing agreenments set m ninum standards for the provision of eligible
persons accused of indictable or summary of fences, where, upon conviction

i mprisonnent or the loss of a nmeans of livelihood would likely result. Under
t he Canada Assi stance Plan, the CGovernnent of Canada provides financia
support to the provinces for their civil legal aid programes. Provincia
programes normel |y cover such famly matters as separation and di vorce

cust ody and access to children, support obligations and spousal abuse. These
pl ans al so include such matters as credit or debt collection, housing,
conpl ai nts about the police and cl ains under social benefit programres.

Canadi an Charter of Ri ghts and Freedons

145. In R_v. Brydges, the Supreme Court of Canada inposed an obligation on
the police to informa detainee of the existence and availability of the
appl i cabl e systens of duty counsel and legal aid in the jurisdiction to give
the detainee a full understanding of the right to retain and instruct counse
(see al so paragraph 9 on the Brydges case). Subsequent cases have clarified
this ruling and have held that there is no constitutional requirenment that
provi nces establish and maintain a system of 24-hour access to duty counse
(Prosper; Bartle; Pozni ak; Mtheson; Harper; Cobham). |In Prosper, the
majority of the Court decided that the State had to del ay obtai ning evidence
if free prelimnary |egal advice was not inmediately available. It is too
soon to know what inpact this case will have on the provision of |egal aid.

Factors and difficulties

146. Many provinces are experiencing increasing demands for |egal aid
services in a tine of general financial restraint. A national review of the
state of legal aid is under way, led by provincial and territoria
governnments. The principal areas under exam nation are funding,
service-delivery nodels and the determ nation of the appropriate |evel of
coverage. |In addition, provincial legal aid plans are experinmenting with

i nnovati ve and cost-effective ways of providing | egal aid services.

Full exam nation of all w tnesses

147. In R_v. Stinchconbe, the Supreme Court of Canada held that section 7 of
the Charter gave persons accused of crimnal offences the right to ful

di scl osure by the Crowmn. Full disclosure includes provision of the statenents
of all persons who have provided relevant information to the authorities. 1In
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Stinchconbe, the Court fastened on the “overriding concern that failure to

di scl ose inpedes the ability of the accused to nmake full answer and defence”
Ful | disclosure, thus, is the condition precedent to full and conpl ete access
by the defence to all relevant witnesses. The renedies available to an
accused, if full disclosure is not provided, range from adjournnents to
prepare the defence follow ng disclosure to a stay of proceedi ngs.

148. In order to encourage full and candid testinony, section 486 (2.1) of
the Crim nal Code permits a conplainant in a sexual assault case who is under
the age of 18 to testify outside the courtroomor behind a screen or device
that would prevent a view of the accused. The constitutionality of this
provision was upheld in R_v. Levogiannis. The Court reasoned that the
limted and discretionary use of a screening device in no way restricts or
inmpairs the ability to cross-exam ne the conpl ai nant and, since it is designed
to elicit a full and candid account of the acts conplained of, it may be of
real assistance in securing a fair trial

149. Section 715.1 of the Crim nal Code allows for the adm ssion of the

vi deot aped testinmony of a conplainant under the age of 18 with regard to
certain |listed sexual offences, provided that the conplainant, while
testifying, adopts the contents of the videotape. In R_v. L.(D.O), the
Suprene Court of Canada unani nously upheld the validity of this provision
finding that it neither offends the principles of fundamental justice nor
violates the right to a fair trial. Cross-exam nation at trial is sufficient
to remedy the absence of opportunity to cross-exanmine at the time of meking
the initial statenments. Possible prejudice is prevented as well by a power in
the trial judge to strike out or edit statenents, where necessary.

150. In R_v. Gsolin, the Suprene Court of Canada found that the trial judge
restricted the ability of the accused in a sexual assault trial to
cross-exam ne the conpl ai nant on certain nedical records, which were placed in
evi dence on the issue of her conpetence to testify. Defence counsel sought to
cross-examne the victimon a notation in her nedical records describing
reactions and attitudes that may have had an influence on the accused's

behavi our. The Court held that the right to cross-exam ne is fundanental to
providing a fair trial to the accused.

Assi stance of an interpreter

Canadi an Charter of Ri ghts and Freedons

151. In Tran v. R, the Suprene Court of Canada made several statenents on
the scope of section 14 of the Charter: (a) courts have an i ndependent
responsibility to ensure that their proceedings are fair and in accordance
with the principles of natural justice and, therefore, to protect an accused's
right to interpreter assistance, irrespective of whether the right has
actually been formally asserted; (b) particularly with the elevation of the
right to the level of a constitutional norm courts should be generous and
open- m nded when assessing an accused' s need for interpreter assistance,

wi t hout granting such assistance systematically; (c) section 15 (equality
rights), section 25 (Aboriginal rights) and section 27 (rnulticultura
heritage) of the Charter also speak to the inportance of the right to
interpreter assistance in Canadi an society (insofar as a nmulticultura
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heritage is a nmultilingual one, it follows that a nulticultural society can
only be preserved and fostered if those who speak | anguages ot her than Engli sh
and French are given real and substantive access to the crimnal justice
system); (d) the right to interpreter assistance in the crimnal context
shoul d be considered a “principle of fundanental justice” within the nmeaning
of section 7 of the Charter; and (e) the standard of interpretation under
section 14 is not one of perfection, but one of continuity, precision,
inmpartiality, conpetency and contenporaneousness.

Legi sl ative and ot her devel opnents

152. Since 1990, the |language-of-trial provisions of the Crimnnal Code have
been in force in all provinces and territories. Those provisions include the
right of any accused to have a trial before a judge, a jury and a prosecutor
who speak the official |anguage (English or French) of the accused, the right
of the accused to have a judgenment witten in his official |anguage, and the
right of the accused, the witnesses and the accused' s counsel to be assisted
by an interpreter. The Crimnal Code al so provides, since 1988, that al
pre-printed forns prescribed by the Code nmust be printed in both English and
French. Court challenges are currently taking place in different provinces
and territories as to the exact scope of those provisions.

153. Under section 15 (1) of the O ficial Languages Act (in force

since 1993), every federal court has a duty to ensure that any w tness can be
heard in the official |anguage of his or her choice, and that in so being
heard the person will not be placed at a disadvantage by not being heard in
the other official |anguage. Section 15 (2) of the Act states that every
federal court has the duty to ensure, at the request of any party, that
facilities are made avail able for the sinultaneous interpretation of
proceedi ngs. Section 16 of the Act states that all federal courts and
tribunal s of Canada, except the Suprene Court of Canada, have the duty to
ensure that every judge or other officer who hears proceedings is able to
understand the official |anguage(s) chosen by the parties w thout the
assistance of an interpreter.

Protection against self-incrimnation

154. In Prosper v. The Queen, one of the cases nentioned in paragraph 145
above dealing with the right to funded counsel, the Suprene Court of Canada
noted that the privilege against self-incrimnation is a basic tenet of the
Canadi an crimnal justice systemand, therefore, a principle of fundamenta
justice under section 7 of the Charter. The Court asserted that the right to
retain and instruct counsel, which is protected by section 10 (b) of the
Charter, serves to protect the privilege against self-incrimnation

155. In a series of cases, the Supreme Court of Canada exam ned the scope of
the principle against self-incrimnation in greater detail. In

R v. S.(RJ.), the Court held that a person separately charged with an

of fence was conpellable as a witness in the trial of another person charged
with the sanme of fence. Evidence which would not have been obtai ned but for
the conpelled testinony could be subject to exclusion at any subsequent tria
of the charged person who was conpell able as a wi tness.
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156. In Crawford v. R, the Suprene Court of Canada held that an accused may
Cross-exam ne a co-accused on his or her pre-trial silence for the purpose of

i npeaching his or her credibility but not for the purpose of incrimnating the
co-accused. This approach was seen as bal ancing two conpeting rights
protected by section 7 of the Canadian Charter of Rights and Freedons: the
right to pre-trial silence and the right to nake full answer and defence.

157. In B.C_ Securities v. Branch, the Suprenme Court of Canada upheld the
constitutionality of a provision of the Securities Act of British Colunbia
which permitted directors to be subpoenaed to testify at a public inquiry into
the operations of their conpany. The Court held that testinmony and the
production of conpany docunents were conpellable. Section 13 of the Canadi an
Charter of Rights and Freedons protects a w tness against the use of any
incrimnating evidence in future proceedings. As was held in R_v. S.(RJ.),
which is discussed in paragraph 155, derivative-sue inmunity woul d be
avai |l abl e in subsequent trial for any evidence which could not have been

obtai ned but for the conpelled testinony or production. The Court also

i ndi cated that judges had a discretion to exenpt individuals fromtestifying
at a public inquiry if the predoni nant purpose for seeking the evidence was to
obtain incrimnating evidence agai nst them

158. In R_v. Fitzpatrick, the Supreme Court of Canada held that the
principle against self-incrimnation is not infringed by the use of
statutorily required records in the prosecution of regulatory offences. The
statutory schene required the production of fishing records independent of any
i nvestigation. The rationale of protection against unreliable confessions and
abuse of power by the State which underlies the principle against
self-incrimnation is not engaged in the context of a detailed regulatory
regi me that governs the managenent and conservation of a fishery by the State
and fishernmen acting as partners.

Prosecution of juveniles

Gener a

159. As was noted in Canada's second report, the rights of young persons
charged with crimnal offences are protected by the Canadi an Charter of Rights
and Freedons and the provisions of the Young Offenders Act, federa

| egi slation that governs their treatment within the crimnal justice system
Section 3 of the Act outlines the policy of the Government of Canada with
respect to young offenders and includes recognition for the special needs of
young persons, particularly for guidance and assi stance, and indicates that
their accountability for their actions may differ fromthat of adults.

160. The Young O fenders Act applies to youths who are 12 years of age and
ol der but under the age of 18. Youths under age 12 who are involved in
crimnal activity may be found to be children in need of protection under
provincial child welfare or child-protection |egislation.

Case | aw

161. In an effort to address the confusion in case | aw about the
applicability of sentencing principles such as denunciation and deterrence in
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young- of f ender sentencing, the Supreme Court of Canada rendered its decision
in R_v. J.J. M The Court acknow edged t he existence of a philosophica

i nconsi stency between the various principles governing sentencing set out in
section 3 of the Act. The Court held that this anbival ence was inevitable in
order to provide the required degree of flexibility in fashioning dispositions
aimed at rehabilitating offenders. O particular significance was the Court's
assertion that rehabilitation is the ultimte aimof youth sentencing.

Legi sl ative and ot her devel opnents

162. There have been three main | egislative devel opnents affecting young

of fenders in the period covered by this report. An Act to Amend the Crim nal
Code (Bill C-12) was proclained in force on 15 May 1992. The legislative
provi sions introduced a nunber of changes, chief of which pertained to

nmodi fications to the provisions relating to transfer to adult court. A new
subsection 16 (1.1) was introduced, which clarified that, if the court canme to
the concl usion that public protection and the offender's rehabilitation could
not be reconciled in the youth court system then the former principle was

par amount and necessitated a transfer

163. Another significant change introduced by the fornmer Bill C 12 was a
change in the penalty structure for nurder offences in the youth-court system
The penalty was changed from a maxi num of three years closed custody, to a
sentence conprised of two parts. The custodial portion of the sentence could
be for a period of up to three years. This was then to be followed by a

peri od of conditional supervision in the comunity for a maxi mum period of two
years |l ess one day. In situations where the youth court was satisfied that
there were reasonable grounds to believe that the young person was likely to
cause death or serious harmto another person if released, it could order the
person to remain in custody for the bal ance of the sentence.

164. A further significant change introduced in 1992 was a nodification to
the Crimnal Code through the enactnent of section 742.1. That section

provi des that persons under age 18 who have been convicted of first- or
second-degree nurder in adult court are eligible for parole, after they have
served a term of between 5 and 10 years, as specified by the sentencing court.

Measures foreseen

165. In 1994, the Mnister of Justice tabled Bill C37, a further Act to
anmend the Young O fenders Act in the House of Commons. Bill C-37 proposes to
nmodi fy the statenment of purposes and principles in section 3 of the Act by
clarifying that public protection is one of the primary objectives of the
yout h-justice system Another proposed anmendnment to section 3 acknow edges
that crinme prevention is essential to the long-term protection of society and
requi res addressing the underlying causes of crine by young persons and

devel opi ng mul tidi sciplinary approaches to identifying and effectively
responding to children and young people at risk

166. Bill C 37 will require young persons aged 16 or 17 years, who have been
charged with nurder, attenpted murder, nmansl aughter or aggravated sexua
assault, to apply to remain in youth court. |If they can show that protection
of the public and rehabilitation can be achieved by their remaining in the
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young of fender system the court nust order that they be deal with in youth
court. If the two objectives cannot be net in youth court, a youth nust be
transferred to adult court.

167. Bill C-37 proposes increases to the sentences for nurder under the Young
O fenders Act. The maxi num sentence for first-degree murder will be increased
to 10 years with a maxi mum of 6 years to be spent in custody and the remaining
4 years under supervision in the community. For second-degree murder, the
maxi mum sentences will be 7 years with a maxi num of 4 years to be spent in
custody. In exceptional cases, it will be possible for a youth to spend the
total period of the sentence in custody.

168. Bill C- 37 contains neasures to facilitate the sharing of information.

It will be possible for professionals to share information for the purposes of
enforcing court orders and of securing the safety of individuals.

I nformation-sharing with select nenbers of the public will be possible only by
court order and where there is a risk to public safety.

169. Bill C-37 proposes to restrict the use of custody as a sentencing
measur e and proposes changes to section 24 of the Act, which governs the

i nposition of custodial dispositions. The suggested section 24 (1.1)
prohibits the use of custody as a substitute for appropriate child protection
heal th and ot her social neasures. It also indicates that a young person who
conmmits an of fence that does not involve serious personal injury should be
hel d accountable to the victimand to society through non-custodi al

di spositions, whenever appropriate. A final principle in the new section
restricts the use of custody to situations where all available alternatives to
custody that are reasonable in the circunstances have been consi dered.

170. In addition to Bill C 37, further changes to the Young O fenders Act may
result froma review of the Act conducted by a federal -provincial-territoria
Task Force of Senior O ficials and an upconing parlianmentary review. This
second phase of legislative review will consider such issues as the age
jurisdiction of the Act; the causes of youth crine and how youth crime can
best be prevented; and the relationship between the provincial child welfare
and child protection systens, and the youth justice system In the course of
this review, a parlianentary committee will seek the views of concerned
citizens, victins' groups, professionals working with children and youth,
academ cs and others interested in these inportant policy matters.

Factors and difficulties

171. Public opinion has been divided on the effectiveness of the Young

O fenders Act. In response to nedia coverage of violent crimes commtted by
young persons, a significant percentage of the Canadi an public has conpl ai ned
recently that the penalty structure of the Act is insufficiently broad to dea
adequately with the nore serious crimnal offences. Wen asked in opinion
polI's, however, the public seens to favour rehabilitation for young people.
The tension between the goal of rehabilitation of young offenders and the
preservation of public confidence in the youth-justice systemw ||l be an

i nportant consideration for the Phase Il review noted above.
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Rights on miscarriage of justice

172. Conpensation for wongful conviction and m scarriage of justice is
largely dealt with by the exercise of executive discretion. Mscarriage of
justice is potentially actionable under the Canadi an | aw of malicious
prosecution or breach of statutory duty.

173. Canada's second report nmentioned gui delines governing the compensation
of persons wongfully convicted and inprisoned. Those guidelines were adopted
by the federal and provincial governnents in 1988 and are still applicable.
Conpensati on has been granted in two provincial cases since the guidelines
wer e adopted (Donald Marshall; Richard Norris).

Doubl e j eopardy

174. In R_v. Van Rassel, the accused, a former RCMP officer, could not rely
on section 11 (h) (the Charter's double jeopardy provision) on the basis of
acquittals in the United States of charges arising out of disclosure of
confidential information gained when he was involved in a joint investigation
with United States officials. The United States charges and the Canadi an
charges, also based on disclosure, were different, because they were based on
duties of a different kind. These were two aspects to the accused' s conduct:
first, wongdoing as a Canadian official with a special duty to the Canadi an
public and, second, wongdoing as an Anerican official tenporarily subject to
American law. The accused was required to account for his conduct to the
Canadi an publi c.

175. In R_v. Shubley, the Supreme Court of Canada revisited the issue

deci ded previously in Wqggleswrth, namely the relationship between

di sci plinary proceedi ngs and subsequent crimnal trials for purposes of the
Charter's double jeopardy protection. |In this case, the accused was charged
with a crimnal assault after being found guilty of internal prison

di sci plinary proceedings for the sane incident. No violation of

section 11 (h) was found to exist on the basis of the principles enunciated in
W ggl eswor t h.

Article 15
Genera

176. As discussed in Canada's second report, section 11 (g) of the Charter
protects persons fromretroactive penal |aw, unless the act or om ssion was,

at the tinme, a crinme under Canadian or international |aw or was crim na
according to the principles of law recognized by the conmunity of nations. In
addition, section 11 (i) provides that persons found guilty of an offence are
entitled to benefit froma | esser punishnent, if such becomes |aw before

sent enci ng.

Canadi an Charter of Ri ghts and Freedons

177. In R_v. Finta, the Supreme Court of Canada upheld the constitutionality
of provisions of the Crimnal Code governing the prosecution of war crimnals
in a case involving a prosecution for actions outside Canada during the Second
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World War. Subsection 7 (3.74) of the Code, which removed a defence of

obedi ence to de facto | aw, was found not to violate the Charter. The war
crimes and crinmes agai nst humanity provisions of the Code were al so found not
to violate section 11 (g) of the Charter (the protection against retroactive
penal | aw).

Article 16

178. In R_v. Salituro, the Suprene Court of Canada changed the conmon-I| aw
rul e prohibiting spouses of accused persons from being wi tnesses for the
prosecution to permt separated spouses to give evidence. The Court stated
that it had a duty to ensure that the comon | aw devel ops in a manner
conpatible with Charter values, and that the rule in question was not
conpatible with the inportance now given sexual equality.

Article 17

Canadi an Charter of Ri ghts and Freedons

179. Section 8 of the Charter guarantees the right to be secure agai nst

unr easonabl e search and seizure. It has been interpreted by the courts to
provi de protection against unjustified State intrusions on the reasonabl e
expectations of an individual to privacy (R_v. Simons). Relevant

consi derations include the purpose of the search or seizure, and the extent of
the intrusion on privacy. Thus, for exanple, it is nore difficult to justify
a search or seizure in the regulatory and adm ni strative context

(e.g. inspections) than in the crinm nal-law context. Oher relevant

consi derations are whether the search is of the dwelling place of an

i ndividual (R_v. Silveira), or the seizure relates to matters of a persona
or confidential nature (R_v. Plante). Section 8 also covers the acquisition
of confidential information about a person in a manner anal ogous to a search
and seizure (Plante).

180. In R_v. Dersch, the Suprene Court held that it was contrary to
section 8 for the police to obtain information about the results of a bl ood

test froma hospital without the patient's consent. In R_v. Baron, the
Suprene Court of Canada concl uded that section 231.3 of the Inconme Tax Act,
which stated that the judge “shall issue” a warrant, if certain conditions

were nmet, breached section 8 of the Charter, because its mandatory | anguage
did not pernmit the courts to take into account all relevant factors (this
provi si on was subsequently anmended to use the phrase “may issue”).

181. In R_v. Plante, the Suprene Court held that conducting an on-1line
search of public utility records stored in a conputer that was not privately
mai ntai ned to obtain information about the electricity consunption of the
accused relevant to a charge of growing marijuana in a basenent, did not

i nvol ve a breach of section 8. See also Conway, paragraph 99

182. In R_v. O Connor, in the context of an application in a sexual assault
case to obtain the sexual assault counselling and medi cal records of
conpl ai nants, the Supreme Court of Canada said that there was a two-stage
procedure i n determ ning whet her production should be ordered. First, the
applicant nust establish that the docunents are likely to be relevant to his
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or her case. |If so, the docunents should be produced to the court. Second,
the court nust review the docunments to determ ne whether they should be
produced to the accused, taking into account a nunmber of factors, including
the right of the accused to make a full answer and defence and that of the
conpl ai nant to privacy.

183. In terms of section 1 (reasonable linmts) of the Charter, the courts
have accepted respect for privacy as an objective of sufficient inportance for
purposes of justifying limts on Charter rights and freedons. For example, in
Ontario (Attorney General) v. Dieleman, the Ontario Court (Ceneral Division)
concluded that an interlocutory injunction prohibiting anti-abortion activity
near abortion clinics and the residences and offices of health care providers
was a reasonable limt on free expression because of the need to protect,

inter alia, the privacy of health care providers and their famlies. The
Court made specific reference to article 18 (see paragraph 12).

Legi sl ative and ot her devel opnents

184. A concern for privacy was manifested in a series of Suprene Court of
Canada cases dealing with el ectronic surveillance, which resulted in the

i nval i dation of several aspects of relevant provisions of the Crimnal Code
(see paragraph 22 of Canada's third report). 1In 1993, amendments to the
Crimnal Code were enacted to restore to | aw enforcenent officials their
ability to use electronic surveillance nmethods in a manner consistent with the
Charter. The anendnents pernmit electronic surveillance where the police or

ot her agents of the State are in potentially dangerous situations; provide
judges with the authority to permt surveillance where there is consent of one
of the participants or where serious crinmes are involved; and authorize
Justices of the Peace to grant warrants for surveillance in limted
circunstances. They al so extend protection to cellular phones, and make
provision for video surveillance and the use of electronic tracking devices.

185. The use of Social Insurance Nunbers (SIN) in Canada is restricted to
specific Acts of Parlianment, regulations and related programmes. All new uses
of the SIN for adm nistrative purposes nust be |legislated. The right to be
gi ven access to personal information under the Privacy Act extends to al
citizens and permanent residents of Canada, and to all individuals present in
Canada. The right to be given access to records under the control of federa
governnment institutions under the Access to Information Act extends to al
citizens and permanent residents of Canada, and to all individuals and
corporations present in Canada (see paragraph 79 of Canada's second report).
In 1992, the Access to Information Act was anended to allow those with

physi cal disabilities to have access to governnment records in alternative
format.

186. In 1992, the Corrections and Conditional Release Act was enact ed.
Section 71 (1) provides that a penitentiary inmate is entitled to have
reasonabl e contact, including visits and correspondence, with famly, friends
and ot her persons fromoutside the penitentiary, subject to such reasonable
limts as are prescribed for protecting the security of the penitentiary or
the safety of persons. Under the regul ations, correspondence with | ega
counsel and certain other privileged correspondence must be forwarded
unopened.
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Measures foreseen

187. Proposed anmendnents to the Young Offenders Act (Bill C-37) would permt
the sharing of information about young of fenders between professionals and the
public, when public safety is at risk

188. Anendnents have been proposed to the Inmigration Act to maintain the
effectiveness and integrity of the Canadian inmmgration system (Bill C44).
These amendnments woul d regul ate the international nmovenment of docunents
relating to status or identity which are addressed or being sent to persons
not legally entitled to them and which would furnish evidence relevant to
proceedi ngs under the Inmgration Act, or have been or are likely to be used
in a manner inconsistent with the Act.

Article 18

Canadi an Charter of Ri ghts and Freedons

189. Section 2 (a) of the Charter guarantees freedom of conscience and
religion. The Suprene Court of Canada has interpreted section 2 (a) to
protect individuals fromsubstantial interferences with conduct based on the
tenets of their faith. 1In Roach v. Canada, the Federal Court of Appeal stated
that a breach of section 2 (a) mght also be found on the basis of

governnmental interference with strongly held noral views of right and wong
(al though not on the facts under consideration in that case). Infringenments
on freedom of conscience and religion will require justification under

section 1 of the Charter.

190. At this stage of Charter jurisprudence, cases in which breaches of
section 2 (a) have been found have involved legislation with an effect on
conduct closely tied to religion, such as religious education in the schools
or observance of days of worship. For exanple, in Canadian Civil Liberties
Association v. Ontario (Mnister of Education), the Ontario Court of Appea
hel d that a requirenent that there be religious education in the public
schools where, in fact, it was the majority religion that was taught, breached
section 2 (a).

191. In Young v. Young, the Suprene Court of Canada consi dered provisions of
the Divorce Act requiring that judicial decisions regarding custody and access
be made “in the best interests of the child”, in the context of a claimby a
parent with visiting rights to involve his children in his religion as a
Jehovah's Wtness, against the wi shes of the custodial parent. The Court
concl uded that these provisions of the Divorce Act did not infringe

section 2 (a) (freedomof religion), section 2 (b) (freedom of expression),
section 2 (d) (freedom of association) or section 15 (1) (equality rights) of
the Charter. 1In regard to section 2 (a), the Court stated that freedom of
religion is not absolute and is limted by a nunber of considerations,
including the rights and freedons of others.

192. In B.(R.) v. Children's Aid Society of Metropolitan Toronto, the Suprene
Court of Canada considered the question of whether a provision of the Ontario

Child Protection Act enabling the Children's Aid Society to obtain wardship of
a child for purposes of adm nistering a blood transfusion infringed the
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guarantee of freedomof religion in the Canadi an Charter of Rights and
Freedoms. The Court stated that the right of parents to rear their children
in accordance with their beliefs, including choosing nmedical treatnment, is a
fundanmental aspect of freedomof religion. However, in the circunstances
under consideration, the linmtation on this right served the inportant

obj ective of protecting children at risk, and was therefore justifiable within
the terms of section 1 of the Charter

O her cases

193. In Lakeside Colony of Hutterian Brethren v. Hofer, the Supreme Court of
Canada assuned jurisdiction to determ ne nmenbership in a religious

organi zati on where property and civil rights depended on nenbership, and
concl uded that the nmanner of expul sion of the respondents fromthe Hutterian
Brethren was not consistent with the principles of natural justice. See also
par agraph 254 on the duty of reasonabl e acconmodati on under human rights
codes.

Legi sl ative and other devel opnents

194. In 1990, the Divorce Act was anended to deny a civil divorce under the
Di vorce Act to anyone refusing to renpve a religious barrier to remarri age
(paragraph 28 of third report). The mgjor inpact of the anmendment has been on
the granting of the Jewish Get. A study conducted in 1992 by the Depart nent
of Justice indicates that the anendnent has been effective in preventing a
spouse fromutilizing the Get as a negotiating tool during divorce

proceedi ngs.

195. See al so paragraphs 104-105 on freedom of religion of prison inmates.

Specific concerns of the Hunan Rights Conmittee

196. In General Conment No. 22 on article 18, the Human Rights Committee
specifically requests information on provisions relating to blasphemy and
consci entious objection to mlitary service. Section 296 (1) of the Crim nal
Code nmkes the publication of blasphenmous libel a crimnal offence, with
subsection 3 providing that it shall not be considered to be bl asphenous
libel, in good faith and decent | anguage, to express an opi nion or argunent
about religion. The issue of conscientious objection to nmilitary service does
not arise in Canada, because there is no conscription

Factors and difficulties

197. The 1992 Final Report of the Canadian Panel on Viol ence agai nst Wnen
contains a discussion, in a chapter entitled “Under-Acknow edged Forns of

Vi ol ence”, of its findings regarding the problemof ritual abuse of wonmen and
children in Canada. Ritual abuse is defined in the report as severe physi cal
sexual , psychol ogi cal and spiritual abuse of a systematic nature, in

conbi nati on with synbols, cerenpnies or group activities with a religious,

magi cal or supernatural connotation. The report notes the difficulty of

obtai ning precise informati on about the extent of such abuse. However, on the
basis of testinony nade to the Panel, the report describes the problem as one
that “urgently requires recognition in Canada”
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Article 19

198. Section 2 (b) (freedom of expression) of the Charter protects all forns
of activities which convey or attenpt to convey a meani ng, regardl ess of
content (R_v. Butler), and includes the right of nenbers of the public to
receive information pertaining to judicial proceedings, subject to overriding
public interests (Dagenais v. CBQ)

199. Freedom of expression is not absolute, and it excludes violent forms of
expression (Keegstra). Section 2 (b) does not place a positive obligation
upon Governnent to fund the expression of views by individuals or groups,
except perhaps in exceptional circunmstances (Native Winen's Associ ation of
Canada v. Canada). The underlying values for the protection of freedom of
expression are the pursuit of truth, social and political participation, and
self-ful filment (Rocket v. Royal College of Dental Surgeons), and it wll be
less difficult, within the terns of section 1 of the Charter, to justify

i nhcursions on expression such as commerci al advertising that are not closely
related to these val ues

200. In Rocket v. Royal College of Dental Surgeons, the Suprenme Court held
that the prohibition on advertising by dentists in the Quebec Health

Di sci plines Act breached section 2 (b) of the Charter. For other breaches of
section 2 (b), see Committee for the Commonwealth of Canada, paragraph 208; R._
V. Zundel, paragraph 204; Canada (Canadi an Human Ri ghts Conmi ssion) v. Taylor,
par agraph 205; Dagenais v. CBC, paragraph 138; and Osborne v. Canada (Treasury
Board), paragraph 241.

201. In R_v. Butler, the Suprene Court of Canada held that the prohibition
of obscene publications in the Crininal Code involved a reasonable linmt on
freedom of expression within the terms of section 1 of the Charter. |In Haig
v. Canada, the Supreme Court held that residency requirenents in federal and
Quebec referendum | egi sl ation, the conbined effect of which was to excl ude
persons who had recently noved to Quebec fromvoting in the referendumon the
Charl ottetown Accord, was justifiable under section 1 of the Charter. See

al so Keegstra, paragraph 203 and Lavigne v. Ontario Public Service Enployees
Uni on, paragraph 211.

202. In RIR-MacDonald Inc. v. Canada (Attorney General), the Suprene Court of
Canada hel d that the Tobacco Control Act, which regul ated the advertisement of
t obacco products and required unattributed health warnings (that is, not
attributed to Governnent) to be placed on themdid not involve a reasonable
l[imt within the ternms of section 1 on the guarantee of freedom of expression
in section 2 (b) of the Canadian Charter of Rights and Freedons. All judges
acknow edged that protecting the health of Canadi ans was an objective of
sufficient inportance for section 1 purposes. However, the Court held that
there was insufficient evidence that an absol ute prohibition of tobacco
advertising was necessary to achieve this objective, and that attributed

heal th warni ngs woul d be | ess effective than unattributed ones. The Court
referred to a nunber of international docunents, including directives of the
Eur opean Conmi ssi on and the European Council, and resolutions of the

United Nations Economic and Social Council and Wirld Health Assenbly.
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Article 20

Canadi an Charter of Ri ghts and Freedons

203. Section 319 of the Crimnal Code prohibits the wilful pronpotion of
hatred agai nst any identifiable group, with “identifiable group” defined as
any section of the public distinguished by race, colour, religion or ethnic
origin. In R_v. Keegstra, the Supreme Court of Canada held that section 319
i nvolved a reasonable limt on freedom of expression within the terns of
section 1 of the Charter

204. In R_v. Zundel, the Supreme Court of Canada consi dered the
constitutional validity of section 181 of the Criminal Code, which prohibits
the spreading of false news, in the context of a charge relating to the
publication of a panphlet claimng that the hol ocaust was a myth. The Court
stated that freedom of expression includes the expression of unpopul ar views,
and, further, that section 181 of the Code was based on the outdated objective
of protecting the nobles of the realmfrom sl ander and, therefore, did not
serve an objective of sufficient inportance to justify an infringenment of
freedom of expression within the ternms of section 1 of the Charter

205. Section 13 of the Canadi an Hurman Ri ghts Act prohi bits comuni cation by
tel ephone of any matter that is likely to expose persons to hatred or contenpt
on the basis of a prohibited ground of discrimnation. In Canada (Human

Ri ghts Commi ssion) v. Taylor, the Suprenme Court of Canada concl uded that
section 13 was a reasonable Iimt on freedom of expression. The Court stated
that hate propaganda undernines the dignity and worth of individuals and
contributes to disharmonious relations. Furthernmore, the internationa
commtnent to eradicate hate propaganda in the present Covenant and the

I nternational Convention on the Elimnation of Al Forns of Racial

Di scrimnati on magni fied the wei ghtiness of Parlianent's objective in enacting
section 13. The Court also referred to the decision of the Human Ri ghts
Committee in Taylor and Western Guard Party v. Canada, Conmuni cati on

No. 104/ 1981.

Measures foreseen

206. In 1994, anendnents to the Crinmnal Code (Bill C-41) were proposed which
woul d include in the Code a statenent of purpose and principles with respect
to sentencing for the guidance of the courts. The proposed Statement of
Purpose and Principles of Sentencing specifies that aggravating or mtigating
ci rcunmst ances shoul d be taken into consideration, and that evidence that the
of fence was notivated by bias, prejudice or hate based on race, nationality,
colour, religion, sex, age, nental or physical disability, or sexua
orientation of the victimshall be deenmed to be an aggravating circunstance.

Factors and difficulties

207. The Canadi an Human Ri ghts Commission is encountering difficulty in

st oppi ng hate nessages involving new technology - that is facsimle nmachines
and conputers, including on Internet. It is much nmore difficult to determ ne
who is responsible for a nessage on a conputer network, and, if they originate
out si de Canada, the Act does not apply.
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Article 21

208. In Committee for the Commobnwealth of Canada v. Canada, the Suprene Court
of Canada held that freedom of expression includes the right of groups to use
public property such as streets and parks for purposes of dissem nating views
on public matters subject to reasonable limtation to ensure their continued
use for the purposes for which they are dedicated. The Court concluded that
the distribution of political panphlets at an airport by the group in question
was not inconpatible with the airport's primary function and was, therefore,
protected by the Charter. See also Dieleman, paragraph 12

Article 22

209. The right to freedom of association guaranteed by section 2 (d) of the
Charter protects the right of individuals to join together to pursue conmon

goals. It includes the right to establish and maintain associations and trade
unions, and to belong to them and participate in their activities w thout fear
of reprisal. Section 2 (d) does not, however, protect the objects, goals or

activities of a particular association as distinct fromthe right to associate
for the purposes of pursuing them It does not, therefore, guarantee the
right to strike, lock out or bargain collectively (Reference Re Public

Enpl oyees Rel ations Act, paragraph 102, second report).

210. The right to freedom of association is public and collective in nature,
and does not protect every relationship - sone conmon purpose is required. It
does not extend to individual relationships such as those between famly
menbers, or doctor-patient or teacher-pupil relationships (Re _Catholic
Children's Aid Society).

211. In ].WL.U., Local 500 v. Canada, the Suprene Court of Canada held that
section 2 (d) of the Charter was not infringed by back-to-work |egislation
endi ng a | abour dispute involving | ongshoremen by forbidding strikes or |ock
outs. In Lavigne v. Ontario Public Service Enployees Union, the Suprene Court
held that section 2 (d) of the Charter was not infringed by a requirement that
a non-nenber pay dues to a trade union pursuant to a mandatory dues check-off
clause in the collective agreenent, where a portion of the dues collected was
contributed to a political party that the enpl oyee in question did not

support. The Court did not decide whether freedom of association included the
right not to associ ate.

Article 23
Genera

212. The term“fam |ly” does not have a single |legal definition in Canada, and
is infrequently used in statutes. It is defined according to the specific
context, both in case |law and statute |law. For the nobst part, |egislation
refers to specific relationships, relevant to the purpose of the |egislation
in question, sonetines with the additional phrase “or other relatives
permanently residing in the enpl oyee's household” to ensure flexibility.

213. Protection and assistance are provided to the famly in Canada by a
variety of legislative and policy neasures. For exanple, the Incone Tax Act
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contai ns many provisions assisting individuals with children from an econonic
perspective (see paragraphs 235-236 below). At the federal |evel, the
Department of Health has primary responsibility for policy coordination
regarding the famly. As indicated bel ow, the Canadi an Charter of Rights and
Freedonms and human rights codes may al so be utilized to protect the famly.

214. In 1992, the Covernnent of Canada established the Federal Secretari at
for the International Year of the Famly, at the Departnment of Health, to
coordi nate and pronote federal activities celebrating the International Year
of the Family, 1994 (1YF). The Secretariat encouraged initiatives pronoting
public awareness of the inportance of famlies, and increasing understanding
of famlies and strengthening them and has worked in partnership with other

| evel s of governnment and non-governmental organizations. The Governnent of
Canada al so funded the Canada Committee for the |IYF, an independent

organi zation with a mandate to assist in activities in the public and private
sector to celebrate the IYF

Canadi an Charter of Ri ghts and Freedons

215. The Supreme Court of Canada has stated that section 15 (equality rights)
of the Charter extends to grounds anal ogous to those enumerated within it. 1In
Mron v. Trudel, the Suprene Court of Canada concluded that marital status was
an anal ogous ground, so that discrimnation agai nst comon-|aw spouses is
contrary to section 15 and requires justification under section 1 (reasonable
[imts) of the Charter. |In Egan v. Canada, the Supreme Court of Canada

concl uded that sexual orientation was also an anal ogous ground under

section 15.

216. In the lower courts, section 15 of the Charter has been held to preclude
di scrim nation agai nst menmbers of the follow ng additional groups: unwed
mothers and illegitimte children (Panko v. Vandesype), and single fenale

parents (R__v. Rehberqg).

Hunan rights | eqgislation

217. The Canadi an Human Ri ghts Act prohibits discrimnation on the basis of
marital or fam |y status. |In Canada (Attorney General) v. Mssop, the Suprene
Court of Canada held that it was not discrimnation on the ground of famly
status contrary to the Act to deny bereavenent |eave to the honpsexual partner
of someone whose father had di ed, where such | eave woul d have been avail abl e
to a spouse.

Legi sl ative and other devel opnents

218. In 1990, the Unenploynent |nsurance Act was anended to allow natural and
adoptive parents 10 weeks of parental |eave. Natural mothers remain eligible
to receive 15 weeks of maternity benefits, and nay conbine themw th parenta
and sick benefits, for a maxi mum of 30 weeks. As a result of the Druken case
(paragraph 36, third report), where the ineligibility for unenpl oynent

i nsurance of a fornmer enployee of a spouse was held to breach the Canadi an
Human Ri ghts Act, the Unenpl oynment | nsurance Act was anended to provide for a
rebuttabl e presunption that enployees not in an arnis length relationship to
their empl oyer are ineligible for unenpl oynment insurance.
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219. In 1991, section 29 of the Canada Labour Standard Regul ati ons was
amended so that a period of |eave for child-care responsibilities is deened
not to interrupt continuity of enployment for purposes of cal cul ating
entitlenent and benefits under the Canada Labour Code, such as vacati ons,
maternity | eave and sick | eave.

220. In 1991, the CGovernnent of Canada announced a four-year $136 mllion
Fam |y Violence Initiative involving seven federal departments and agenci es.
The key el ements are: increasing public awareness and community action in

prevention; strengthening the framework for dealing with fam |y viol ence;
establishing services on Indian reserves and in lnuit comunities;
strengthening crimnal justice, health and social service intervention and
treatnment services for victins and offenders; increasing |onger-term housing
alternatives for victinms of famly violence and continuing to nake avail abl e
energency shelters; enhancing national information on the extent and nature of
fam |y violence; and sharing information and solutions across Canada through
the National C earinghouse on Fanm |y Viol ence.

221. In 1993, the Canada Labour Code was anmended to provide the follow ng
additional protection to pregnant enployees and those with child-care
responsibilities: an enployee whose job function poses a health risk because
she is pregnant or nursing may request a job nodification or reassignment;
enpl oyers are obligated to grant such a request, where reasonably practicabl e,
or grant unpaid | eave (paid | eave nay be granted while the enployer reaches a
deci sion); an enployee nmay obtain leave for inability to work by reason of
pregnancy or nursing; and nedical opinions in support of requests are

concl usive proof of the statenments in them

222. Bill C-86, which was enacted in 1993, anended the Inmgration Act to
enabl e all Convention refugees so found to apply for permanent resident status
on behal f of thenselves and their dependents, whether the dependents are in
Canada or abroad (sect. 46.04 (3)). Previously, a Convention refugee had to
have been granted pernmanent resident status prior to being able to sponsor
dependents. In addition, Convention refugees and their dependents are subject
to less stringent requirenents for admissibility (i.e. medical and crimnmna

i nadm ssibility are not barriers to being granted permanent resident status).
Thi s amendnent to the Act will speed up processing tines, so that famly
menbers can be reunited nore quickly. In addition, in regard to al
prospective inmmgrants, the 1995 Imrigration Plan (that is the Annual Report
of the Mnister of Citizenship and Inmigration to Parliament) gives priority
to the reunification of inmediate fam |y nenbers. All sponsored spouses and
dependent children who apply will be processed, subject to the usual nedica
and security requirenents. The Inmgration Plan continues the conmitnent to
si x-nmonth processing of routine cases.

223. The Wonen's Bureau at Hunan Resources Devel opnent Canada has undert aken
a nunber of initiatives to support the fanmily in the context of enabling
persons with fanmily responsibilities to work in the paid | abour force. It has
publ i shed pamphl ets providing informati on on job-sharing arrangenents,
work-related child care, relocation policies, occupational health and safety
concerns of Canadi an wonen, fanily-related | eave and benefits, and wonmen and

t he Canada Labour Code.
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224. The Community Mental/Child Devel opnment conponent of the Child

Devel opnent Initiative (see paragraph 236) pronotes famly unity anong
Abori gi nal peoples by providing information and resource nmaterial to assist
Abori gi nal comrunities to devel op conprehensive nental health programres with
a chil d-devel opnent conponent. Community workers advise that parents are
eager to obtain parenting and chil d-devel oprment information and wl |
participate in sessions centred around creating better lives for their
children nmuch nmore willingly than in nental health progranmres designed for
adul ts.

225. See al so paragraph 108 on the nother-child progranme in federa
penitentiaries for wonen.

Article 24

226. Canada ratified the Convention on the Rights of the Child on

13 Decenber 1991, and subnmitted its initial report on inplenmentation of the
Convention to the United Nations Committee on the Rights of the Child in
June 1994. The initial report provides detailed informtion on neasures of
protection for children adopted by all governnments in Canada. The present
report will highlight nmeasures of particular interest since 1990.

Canadi an Charter of Ri ghts and Freedons

227. There have been no decisions by the Suprenme Court of Canada finding

di scrimnation against children, either on the basis of age or other
prohi bi ted grounds of discrimnation, contrary to section 15 (equality rights)
of the Charter. There have, however, been sone relevant |ower-court cases.
For exanple, in Cenons v. Wnnipeg, the Manitoba Court of Queen's Bench held
that section 15 was breached when fam |y nmintenance was denied to a
17-year-old living away from hone wi th her conmmon-|aw husband and child, in

ci rcunstances where it woul d not have been denied to an adult.

228. There are a nunber of cases where the Suprene Court of Canada has relied
upon the objective of protecting children as a vul nerable group to concl ude
that limts on Charter rights were acceptable within the terns of section 1 of
the Charter (Butler, paragraph 201). See also R_v. L.(D.QO), paragraph 149;
Young, paragraph 191; and Dagenai s, paragraph 138

Legi sl ative and ot her devel opnents

229. Since 1987, the Governnent of Canada has made contri butions of
approximately $17 mllion to nore than 100 projects through the Child Care
Initiative Fund to develop culturally sensitive Aboriginal child care and to
re-establish the tradition of comunity responsibility for children
Abori gi nal communities have used this funding to test various nodels of
service, develop culturally appropriate programm ng and training, and use
child-care services both at a national and a | ocal |evel

230. In 1991, the Covernnent of Canada, after extensive consultations with
rel evant individuals and groups, finalized an Extraordi nary Assistance Plan of
$8.5 million for persons born with disabilities as a result of thalidom de
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(about 100 individuals qualified under the Plan). The Governnent of Canada
al so made a contribution of $1 nillion to two national charitable

organi zations to support counselling and ot her non-nobnetary services to
thalidom de victins in Canada. Specifically, $800,000 were allocated to the
Thal i dom de Victins Association of Canada and $200, 000 to the Fondation
guébecoi se des victines de la thalidoni de.

231. In 1991, section 11 of the Labour Standard Regul ati ons was anmended to
preclude the paynent of |ess than m ni num wages to workers under the age of

17 years, except for apprentices registered under provincial apprenticeship

| egi sl ati on, who are paid in accordance with the schedule of rates established
under such | egislation

232. As part of the Family Violence Initiative established in 1991

(para. 220), the Government of Canada, in cooperation with other |evels of
government, comrunity groups, professional associations and others, has
undertaken a range of initiatives to better protect children from sexua
expl oi tation, physical and nental abuse, and negl ect.

233. In 1992, the Governnent of Canada published Brighter Futures: Canada's
Action Plan for Children, which is its response to the Wrld Sumrt for
Children in 1990. Brighter Futures supports a broad range of initiatives
focused on preventing problens and difficulties of children, particularly
those up to eight years of age, and has a budget of $459 million over

five years. The CGovernnent of Canada created the Children's Bureau to

coordi nate this conprehensive progranme. A mgjor project pursuant to Brighter
Futures is the Child Devel opnent Initiative, which is a group of |long-term
programes designed to address conditions of risk during the earliest years of
achild s life. The Initiative operates on four guiding principles:
prevention, pronotion, protection and partnership.

234. In 1993, the famly allowance, refundable child tax credit and dependent
tax credit were replaced by an enriched Child Tax Benefit. The benefit was
set at $1,020 per child, and was increased by $75 for the third and subsequent
child in the famly, and by $213 per child under age seven, where no
child-care expenses are clained. For |lowincome working famlies with
children, the Child Tax Benefit also includes a new earned-incone suppl enent
of up to $500 per family to provide an incentive to work. The measure

i ncreased benefits to famlies by about $0.4 billion annually to roughly

$5.0 billion.

235. Beginning in 1993, the child-care expenses deduction under the |Incone
Tax Act was raised from$4,000 to $5,000 for dependants under age 7 or who are
di sabl ed, and from $2,000 to $3,000 for dependants between ages 7 and 14 or
who have a nental or physical infirmty. This nmeasure increased tax benefits
to famlies by about $40 million annually to roughly $300 mllion

236. In 1993, as part of the Child Devel opment Initiative, Bill C 128, an Act
To Anend the Criminal Code and Customs Tariff (child pornography and
corrupting norals) was proclained in force. Bill C 128 defines child

por nography to include any visual representation showi ng a person under

18 years of age engaged in, or depicted as being engaged in, sexual activity,
or depicting a sexual organ or anal region of such person. Bill C-128 creates
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new of f ences prohibiting the possession and inportation of child pornography,
and i ncreases the maxi num sentences for production, sale and distribution of
child pornography, and possession for such purposes, from2 to 10 years.

237. See al so paragraphs 45-48 on child health, paragraphs 69-71 on child
prostitution, and paragraphs 88, 109-110 and 159-171 on children in the
juvenile justice system

Article 25

Canadi an Charter of Ri ghts and Freedons

238. Section 3 of the Charter guarantees every citizen the right to vote in
federal and provincial elections. In Reference Re Provincial Electora
Boundaries (Sask), the Suprene Court of Canada stated that section 3 does not
guar antee absolute equality of voting power, but rather the right to effective
representation. Section 4 of the Charter requires federal and provincia

el ections to be held at | east once every five years.

239. The right to vote guaranteed by section 3 of the Canadi an Charter of

Ri ghts and Freedons does not apply to other than federal and provincia

el ections (e.g. to municipal or band council elections) or to referenduns.
However, even where section 3 does not apply directly, its underlying val ues
may be invoked in asserting clainms under section 2 (b) (freedom of expression)
or section 15 (equality). The Suprene Court of Canada has repeatedly
enphasized in this regard the fundanental inportance of political expression
in a denocratic society (Haig v. Canada).

240. In Sauvé v. Canada (Attorney Ceneral), the Suprene Court of Canada held
that the disqualification in the Canada El ections Act of all prison i nmates
fromvoting was an unjustifiable infringement of section 3 of the Charter
Since then, the Act has been anended to disqualify only those i nmates serving
sentences of two or nore years. The anended provision is currently being
chal l enged in the courts on Charter grounds.

241. I n Gsborne v. Canada (Treasury Board), the Suprene Court of Canada held
that the prohibition in the Public Service Enploynment Act against public
servants engaging in work for or against a political candidate or party was
not a reasonable lint on freedom of expression as guaranteed by the Canadi an
Charter of Rights and Freedons, in that it applied to all public servants
regardl ess of their type of work or their role, level or inmportance in the
public service hierarchy. The prohibition was upheld only with respect to the
nost senior nenbers of the Public Service.

242. In Native Wonen's Association of Canada v. Canada, the Suprene Court of
Canada considered a claimby the Native Wnen's Associ ati on of Canada (NWAC)
that section 2 (b) (freedom of expression), section 15 (equality) and

section 28 (equal guarantee of Charter rights to nen and wonen) were breached
when the federal Governnent did not provide NWAC with funding to take part in
constitutional discussions where other Aboriginal groups alleged to be

mal e- dom nated were funded. The Court noted that there was no evidence that
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the funded groups were |l ess representative of the views of women than of nen,
and stated that freedom of expression does not generally include the right to
recei ve positive assistance from Governnent in nmaking one's views known.

243. Section 3 of the Charter guarantees every citizen the right to be
qualified for nmenbership in the federal House of Conmmobns and the

provinci al |egislative assenblies. Various federal and provincial statutes
disqualify persons on certain |linmted grounds from such menbership. A
provi nci al | aw prohibiting persons convicted of illegal election practices
fromsitting in the provincial legislature is currently being challenged on
Charter grounds in a case pending before the Supreme Court of Canada
(Harvey v. A.G New Brunswi ck).

Legi sl ati ve and ot her devel opnents

244, 1n 1992, Bill C 78, an Act to Amend Certain Acts with Respect to Persons
with Disabilities, was enacted. The Act includes provisions to ensure that
prem ses utilized through an el ection event, including polling stations, are
accessi bl e; that those in need of assistance at polling stations receive help
that voters with a visual disability receive special aids to enable themto
vote; and that “personal expenses” includes expenses incurred by a disabled
candi dat e

245. In 1993, Bill C-114, an Act to Anend the Canada El ecti ons Act, was

enacted. It extends the right to vote to Canadi ans tenporarily residing
out si de Canada, and nakes the process of registering and voting nore
accessible to the voter. It renoves the disqualification to vote for judges,

peopl e who are restrained in their liberty of novenent or management of their
property by reason of disability, and inmates in correctional institutions

serving less than two years. Bill C-114 also allows the Chief Electora
O ficer to inplenment public education programmes relating to the electora
process. In the 1992 federal referendum the Ofice of the Chief Electora

O ficer undertook an extensive voter education progranme, wi th an enphasis on
the promotion of voter participation by cultural minorities and Aborigi na
peopl e through the publication of material in their own | anguages.

246. In 1993, the Public Service Reform Act came into force. It constitutes
the first major set of anendnents to staffing legislation in the federa
Public Service in 25 years. The anendnents sinplify and i nprove the staffing
process. The nerit principle and the preference for veterans and Canadi an
citizens (when appointnments are nade from outside the Public Service) are
retai ned, and also the requirenent that public servants obtain a | eave of
absence if they wish to seek political office, but not the restriction on
their right to work for or against a political candidate or political party
(see Osborne, paragraph 241). The Public Service Conm ssion may hol d

i nvestigations and audits into any matter within its jurisdiction and take
corrective action. Furthernore, the Treasury Board and deputy heads of
departnment may request the Conmm ssion to inplenment enmpl oynent equity

pr ogr amres.
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Article 26

Canadi an Charter of Ri ghts and Freedons

247. Section 15 (equality) of the Charter has been interpreted in a manner
conpatible with General Conment No. 18 (non-discrimnation) of the Human

Ri ghts Committee. Thus, it precludes adverse-effect discrimnation (Synes v.
Canada) and discrimnation in the adm nistration as well as in the content of
the aw (Law Society of British Colunbia v. Andrews, R v. Smith). Although
the Iist of grounds enunmerated in section 15 differs slightly fromthat in
article 26 of the Covenant, it extends to anal ogous grounds - that is, to
characteristics associated with di sadvantage and prejudice, and that touch on
the essential dignity and worth of the individual (Mron v. Trudel

par agraph 215). The Suprene Court of Canada has held that citizenship, famly
status and sexual orientation are anal ogous grounds to those enunerated in
section 15 (see paragraph 217). Section 15 does not require identica
treatment (Conway v. Canada, paragraph 99). By virtue of section 15 (2),
affirmative action to renedy the situation of disadvantaged groups is
permtted.

248. In Tetreault-Gadoury v. Canada (C. E.1.C. ), the Suprene Court of Canada
held that the ineligibility under the Unenpl oynent |nsurance Act of persons
65 years of age or older for unenploynment insurance benefits infringed
section 15 of the Charter and was not justifiable within the terns of
section 1. See also R_v. Salituro, paragraph 178).

249. In Mron v. Trudel, the Suprene Court of Canada held that section 15 of
the Charter was breached when a common-| aw spouse was excl uded from notor
vehicl e accident benefits under the standard autonobile policy prescribed by
the Ontario Motor Vehicle Accident Clains Act. The Court concluded that the
appropriate remedy was for the new definition of “spouse” adopted in 1990,

whi ch includes heterosexual couples who have cohabited for three years or who
have lived in a permanent relationship with a child, to be retroactively “read
in” to the inmpugned |egislation

250. In the follow ng cases, the Suprene Court of Canada held that chall enged
| aws or policies were not discrimnatory within the terns of section 15 of the
Charter, or involved a reasonable [imt on section 15 rights within the ternmns
of section 1:

(a) The deportation pursuant to the Imrigration Act of inmmgrants
convicted of a serious crimnal offence (Chiarelli v. ME.1.);

(b) The exclusion of sane-sex couples fromthe definition of “spouse”
in the Od Age Security Act, so that a same-sex partner was not eligible for a
spousal all owance under the Act (Egan v. Canada, paragraph 215);

(c) The trial and conviction of a nmenber of the Canadi an Forces for an
of fence under the Narcotic Control Act by way of a General Court Martia
(R_v. CGénéreux);

(d) The offence in the Crimnal Code of engaging in sexual intercourse
with a fermal e person under the age of 14 years (R_v. Hess);
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(e) The limted application of the Ontario Hunman Ri ghts Code to
persons under 65 years of age (in regard to a university's mandatory
retirement policy for professors also considered in the case, the Court held
that the Charter did not apply because the university was not Governnent
within the terms of section 32 of the Charter) (MKinney v. University of

cuel ph);

(f) The disal | owance of a claimof child-care expenses as a busi ness
deduction under the Income Tax Act, where a limted amunt could be clainmed
under a provision specifically on child-care expenses, on the ground that it
was not denonstrated in this case that the rel evant provisions had a
di sproportionate effect on women (Synes v. Canada); and

(9) The taxation under the Incone Tax Act of child support paid to
custodi al parents (Thi baudeau v. Canada).

See al so Conway v. Canada (Attorney General), paragraph 99; and Native Wnen's

Associ ation of Canada v. Canada, paragraph 242

251. At the Court of Appeal level, two significant cases are Haig and Sparks.
In Haig v. Attorney General of Canada, the Ontario Court of Appeal held that

t he om ssion of sexual orientation fromthe |ist of prohibited grounds of
discrimnation in the Canadi an Human Ri ghts Act violated section 15 of the
Charter, and that this ground should be “read into” the Act (no appeal).

Since that tinme, the Canadi an Hunan Ri ghts Comr ssion has accepted conpl aints
al l eging discrimnation based on sexual orientation. |In Dartnouth/Halifax
County Regional Housing Authority v. Sparks, the Nova Scotia Court of Appea
hel d, on the basis of statistical information about public tenants, that

provi sions of the Nova Scotia Residential Tenancy Act, which gave residentia
tenants security of tenure after five years' possession but denied the benefit
to public housing tenants, anpunted to discrimnation on the basis of sex,
race and incone (no appeal).

252. Anong the grounds of distinction that, at the [ower court |evel, have
been held to be anal ogous to those enunerated in section 15 of the Charter are
i ncome (Sparks, paragraph 251) and di sadvantage such as being a forner

pri soner or about-to-be-rel eased prisoner (Al coholism Foundation of Mnitoba
v. Wnnipeg (City)). See also paragraphs 215-217 above on grounds related to
famly or marital status, including illegitimcy and sexual orientation.

Cases under anti-discrin nation |egislation

253. In Central Alberta Dairy Pool v. Alberta Human Ri ghts Conmmi ssion, the
Suprene Court of Canada held that in cases of adverse-effect discrimnation
enpl oyers nust take steps to accommpdat e enpl oyees except where it woul d cause
undue hardshi p, even where there is a bona fide justification for the
differential treatnment. The Suprene Court of Canada expressly overruled its
earlier decision on this point in Bhinder v. Canadian National Railways, where
it had stated that there was no duty to acconmpdate under the Canadi an Human
Ri ghts Act, if the enploynent rule in question was a bona fide occupationa
requi renent (paragraph 130, second report). In two subsequent decisions, the
Court applied the duty of acconmodation to unions and collective agreenents,
and enmphasi zed that it neans maki ng genuine efforts, beyond nere negligible
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effort, and may involve m nor inconvenience to other enployees (Centra
Ckanagan School District No. 23 v. Renaud; Conmi ssion scolaire régionale de
Chanbly v. Bergevin).

254. In University of British Colunbia v. Berg, the Suprenme Court of Canada
gave human rights legislation a broad application in one of the main areas
covered by it, the provision of goods, services and facilities available to
the public. The Court stated that it enconpasses not just services and
facilities available to all nmenbers of the public, but also to smaller, nore
restricted “public” groups - for exanple, in the circunstances of that case,
to services and facilities provided by a university to its students.

255. From 1990 to 1994, the Suprenme Court of Canada held that the foll ow ng
policies did not involve a breach of anti-discrimnation |egislation

(a) A mandatory retirement policy for university professors (Dickason
v. University of Alberta);

(b) An insurance policy charging higher insurance prem uns for young
unmarried mal e drivers, where current statistics indicated that they were nore
likely to have autonpobile accidents (Zurich Insurance Co. v. Ontario (Hunman
Ri ghts Conm ssion)); and

(c) The denial of a claimby an enpl oyee for bereavenent |eave to
attend the funeral of his honpsexual partner's father (where the conpl ai nant
al | eged that same-sex rel ationships cane within the ground of famly status)
(Canada (Attorney General) v. Mdssop).

Legi sl ative and ot her devel opnents

Gener a

256. In 1993, there were 1,214 conplaints of discrimnation to the Canadi an
Human Ri ghts Conmission, relating to the follow ng grounds of discrimnation
disability (30 per cent); sex (25 per cent); age (12 per cent); famly or
marital status (9 per cent); national or ethnic origin (8 per cent); race or
colour (6 per cent); religion (2 per cent); and pardon (less than 1 per cent).

257. Under the Enploynent Equity Act, enployers nust file annual statistica
reports on the results of their enploynent equity programes (see

par agraph 136 of second report and paragraph 41 of third report). Enployer
data from 1988 to 1992 indicate sone progress for women into non-traditiona
j obs and hi gher-paying positions, significant gains for menbers of visible
mnority groups, and little progress for Aboriginal peoples or persons wth
disabilities.

258. In 1991, as required by the Enploynment Equity Act, a Special Committee
of the House of Commobns commenced a conprehensive review of the provisions and
operations of the Enpl oynent Equity Act, including consultations with many
groups and individuals. The Special Comrittee concluded that the |egislation
had made further progress toward equity in the workplace, and nmade
recommendati ons on inproving its effectiveness. 1In 1994, the CGovernnent of
Canada introduced Bill C-64, an Act to Amend the Enploynment Equity Act. The
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Bill extends enploynent equity |legislation to enployers in the federal Public
Service; creates an enforcenent nmechani sm provides the Canadi an Human Ri ghts
Commi ssion with authority to conduct audits to verify conpliance; and enabl es
t he appoi ntnment of a Canadi an Human Rights Tribunal to adjudi cate cases of
non- conpl i ance.

259. The Federal Contractors Programme, which applies to conpanies with 100
or nore enpl oyees who obtain contracts valued at $200,000 or nore fromthe
Gover nment of Canada, requires such conpanies to achieve and maintain a fair
and representative workforce (see paragraph 137 of second report and

par agraph 42 of third report). Human Resources Devel opment Canada nonitors
conpliance with the Programe. As of 1994, 688 federal contractors had been
reviewed, with 564 found in conpliance. Representation rates of the four

desi gnat ed groups under the Progranme (wonen, Aborigi nal peoples, persons with
disabilities and visible mnorities) have inproved by approximtely

15 per cent anobng the contractors reviewed. About 28 per cent show

i mprovenent for wonen and visible mnorities. Very few contractors have been
able to increase representation of persons with disabilities or Aborigina
peopl es.

260. In 1993, the Governnment of Canada announced that the Court Chall enges
Programe, which funded court chall enges of federal and provincial

| egi sl ation, and policies based on section 15 (equality rights) or

sections 16-23 (| anguage rights) of the Canadian Charter of Rights and
Freedonms, would be reinstated (as it had been discontinued in 1992). In 1994,
a Contribution Agreenent was signed between the federal CGovernnment and the
Court Chall enges Programme Corporation, which is conposed of representatives
fromthe private bar, non-governnmental organizations and academ cs. The

Cor poration adm nisters the Programme, with an annual budget of $2.75 mllion
for the next three years. The Programe funds court chall enges invol ving:

(i) official-language rights guaranteed under section 93 or 133 of the
Constitution Act, 1867, section 23 of the Manitoba Act, 1870, sections 16-23
of the Canadi an Charter of Rights and Freedons or parallel constitutiona
provi sions, or the clarification of the |linguistic aspect of freedom of
expression in section 2 (b) of the Canadian Charter of Rights and Freedors;
and (ii) equality rights guaranteed in sections 15 and 28 of the Canadi an
Charter of Rights and Freedons or the clarification of section 2 (fundanmenta
freedons) or section 27 (nulticultural heritage) when invoked in support of
section 15 arguments.

Abori gi nal peopl es

261. As discussed in paragraphs 131, 132 and 146 of the second report,

par agraph 45 of the third report and paragraph 38 of docunment CCPR/ C/ SR. 1010,
in 1985, Bill C31, the Act to Rembve Sexual Discrimnation fromthe Indian
Act was enacted, and wonen, who had lost their status as a result of past

di scrimnation together with their first-generation descendants, becane
entitled to regain their status and, upon application, to beconme Band nenbers.
In 1990, a major evaluation study on the effects of Bill C 31 was conpl eted
and tabled in Parlianent. Anong its findings were that the majority of those
who gai ned I ndian status were wonen; nost |ived off reserve and did not intend
to move to communities on reserve; and progranme benefits were well recognized
by registrants. As of Decenber 1994, sone 96, 000 people had acquired |Indian
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status as a result of the anmendnents. The question of whether the limtation
of Bill C31 to first-generation descendants is consistent with the Canadi an
Charter of Rights and Freedons is currently before the courts.

262. In 1991, the Governnment of Canada established the Aboriginal Justice
Initiative (AJl), a five-year initiative with a budget of $26.4 mllion. The
AJl is an advocacy progranmme ai ned at consulting Aboriginal groups on justice
reform and sponsoring research and pilot projects by Aboriginal groups and
communities. It has funded over 60 projects across Canada, which have built
awar eness of Aborigi nal needs and aspirations and have provi ded val uabl e i deas
and experience for Aboriginal people.

Di sabl ed persons

263. In 1991, the National Strategy for the Integration of Persons with

Di sabilities was established, with a $158 nmillion budget over a five-year
period. The National Strategy involves 10 federal departnments and agencies
wor king in collaboration with the disabled community toward the goals of equa
access, economc integration and effective participation

264. In 1992, as part of the National Strategy, Bill C 78, an Act to Anend
Certain Acts with Respect to Persons with Disabilities, was enacted

Bill C-78 anends six laws to inprove the lives of persons with disabilities in
the foll ow ng areas: access to Canada's national transportation system
acquisition of citizenship, ability to testify in crimnal courts, access in
alternative formats to records and personal information under the control of
the Governnent; and inproved access to the electoral process (see

par agr aphs 244-245).

265. In 1992, a working group was established to review the Canada
Cccupational Safety and Health Regul ations and to identify systematic barriers
to the enpl oynent of persons with disabilities. The working group has
conduct ed extensive consultations and has proposed amendments to the
Regul ati ons to make the workpl ace safer and nore accessible for disabled

per sons.

266. In 1993, the Canada Labour Code was anmended to contain specific
protection for workers tenporarily disabled by reason of work-related illness
or injury, including: job protection; wage replacenent; assignnment upon
return to the same work, where practicabl e; reassignnent, where the enpl oyee
is unable to do the sanme work; and continuation of pension, health and
disability benefits, and seniority. See also paragraph 230 on the

Extraordi nary Assistance Pl an

I mm grants and refugee clai nants

267. In 1993, Bill C-86, the Act to Anmend the Imm gration Act, canme into
force. It retains the medical inadm ssibility provisions of the Inmmgration
Act, according to which prospective inmgrants may be deni ed adm ssion to
Canada if they would place excessive demands on health and rel ated socia
services or would be a threat to public health and safety. However, there is
now a requirenent that “excessive demands” be defined in the Regul ations
enacted pursuant to the Act, and the reference to disabled persons has been
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del eted. Refugees so found are not subject to the nedical inadm ssibility
provi sions. However, all refugee claimants are required to take a nedica
exam nation.

268. In 1993, the Immigration and Refugee Board adopted Guidelines on Wnen
Refugee C ai mants Fearing CGender-rel ated Persecution. These guidelines
recogni ze severe sexual discrimnation as “persecution” within the definition
of a Convention refugee in the Inmmgration Act, and state that “social group”
in that definition extends to wonen subjected to sexual discrimnation on the
basis of religious, social or cultural norns. The guidelines also seek to
ensure that the specific needs and concerns of wonen refugee clainmants are met
during the hearing process.

269. In Canada (Attorney General) v. Ward, the Suprene Court of Canada
consi dered the question of whether a person belonging to a paramlitary
terrorist group in Ireland was the nenber of a “particular social group”
within the definition of a Convention refugee. The Supreme Court concl uded
that a particular social group includes three categories - groups defined by
an innate, unchangeabl e characteristic; those whose nenbers voluntarily
associ ate for reasons so fundanental to their human dignity that they should
not be forced to forsake the association; and groups associated by a former
vol untary status, unalterable due to its historical permanence. The Court
concl uded that the claimant was not a nenber of a “particul ar social group”
and, in particular, that the objective of obtaining specific political goals
by any neans, including violence, was not so fundanental to human dignity as
to fit into the second category. Followi ng the Ward deci sion, the Federa
Court and the Inmm gration and Refugee Board have identified sex and sexua
orientation, in addition to already recogni zed grounds such as nenbership in
the famly, as exanples of imutable characteristics that identify a
“particul ar social group”

Wonen

270. In 1991, a Human Ri ghts Tribunal was appoi nted pursuant to the Canadi an
Human Ri ghts Act to deal with a conplaint on the part of 82,000 federa

enpl oyees and their unions that adjustnments made by the Treasury Board in 1990
(which included a | unp-sum paynent of $317 million and paynents of

$181 million annually) did not entirely renpve the wage discrimnation between
men and worren identified in a five-year union-nmanagenent study (see

par agraph 38 of the third report). A decision is expected in 1996. O her
tribunals are hearing sinmlar cases affecting smaller nunbers of federa

public servants.

271. Between 1975 and 1993, the nunber of wonen enployed in the paid work
force rose from3.4 to 5.6 mllion. By 1993, just over half of all women
aged 15 and over were working outside the hone, and wonen made up 45 per cent
of those with jobs. The recessionary period of the early 1990s resulted in a
slight decrease in enploynent anong wormen (from 54 per cent in 1990 to

51 per cent in 1993), which was |less than that experienced by men (from

71 per cent to 65 per cent). However, the proportion of nen enpl oyed outside
the home (65 per cent) remains significantly greater than that of wonen

(51 per cent).
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272. The elimnation of violence against wonen is a priority of the
Government of Canada. In 1993, the Canadi an Panel on Viol ence agai nst Wonen
published its final report, and Statistics Canada published a Viol ence agai nst
Worren Survey. In 1994, the Mnisters of Justice, Health and Status of Whnen
hel d consultati ons on viol ence agai nst wonmen with rel evant wonmen's groups.
Also in 1994, a public awareness and conmunity action canpai gn on viol ence
agai nst wonen was | aunched in partnership with the Canadi an Associ ati on of
Broadcasters, and a National Crime Prevention Council and a Nationa
Informati on System of Child Sex Offenders were announced. The Wnen's Bureau
at Human Resources Devel opnent Canada has undertaken initiatives to counter
the i nhumane treatnent and sexual harassnment of wormen in the workpl ace,

i ncludi ng producing a fact sheet on sexual harassnment and a col |l ection of
essays entitled “From Awareness to Action: Strategies to Stop Sexua
Harassment in the Wrkpl ace”.

273. At the international level, the United Nations Declaration on the
Eli m nati on of Violence agai nst Wonen was a Canadi an initiative, and Canada
participated in drafting the Inter-Anerican Convention on the Prevention

Puni shment and Eradi cation of Viol ence agai nst Winen. As a result of a

resol ution introduced by Canada, the United Nations Conm ssion on Human Ri ghts
at its fiftieth session unaninously agreed to appoint a Special Rapporteur on
vi ol ence agai nst wonen.

Measures foreseen

274. 1In 1992, the Governnment of Canada introduced anmendnents to the Canadi an
Human Ri ghts Act, including changes to the substantive |egal obligations,
process and procedures, and renedies. Before these changes could be enacted,
Parliament was prorogued for the 1993 federal election. The Governnent
announced in its 1994 Speech fromthe Throne at the opening of Parlianment that
anmendnents to the Canadi an Human Rights Act will be proposed. See al so

par agr aph 258 above on the proposed Act to Anend the Enploynment Equity Act.

Specific concerns of the Hunan Rights Committee

I mmi grants and refugee clainants

275. The Human Rights Conmittee, in its consideration of Canada's second and
third reports, requested informati on about what steps have been taken to
ensure that inmmgrants and asyl um seekers are accorded their Covenant rights
Wit hout discrimnation. Inmmigrants and asylum seekers in Canada have the
protection of the Canadian Charter of Rights and Freedonms. They have the
right to attend school, to be eligible for provincial social assistance and,
generally, to receive nedical care. |If provincial authorities responsible for
heal th services do not provide refugee claimants with health services, the
federal Covernnent assumes responsibility for ensuring that they receive
essential nedical care. Furthernore, the Canadi an Hunan Ri ghts Act applies to
all persons lawfully present in Canada.

Uniformty of protection across Canada

276. At the presentation of Canada's second and third reports to the Human
Ri ghts Committee, concerns were expressed by nenbers of the Committee about
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the rel ationship of federal and provincial laws in the human rights area. It
is inmportant to note that Canada's federal, provincial and territorial human
rights codes primarily inplenment the requirenent in article 26 of the Covenant
that “the |law prohibit discrimnation”, rather than guaranteeing all rights
covered by the Covenant.

277. The following factors serve to ensure that the division of
responsibility in Canada in the human rights area does not inpede protection
agai nst discrimnation in Canada: the basic simlarities between federal
provincial and territorial human rights codes; the role of the Supreme Court
of Canada in interpreting them thus contributing to their consistent
application across Canada; and the application of the Canadian Charter of

Ri ghts and Freedons to all human rights codes.

278. In practice, there has been little conflict between the Charter and
Canada's human rights codes. There have been cases where the Charter has been
i nvoked to broaden the scope of human rights code protection (see MKinney,

par agr aph 250; Hai g, paragraph 251), and al so cases dealing with the

rel ati onshi p between freedom of expression and the right not to be subjected
to discrimnation (see Taylor, paragraph 205). For the nost part, the Charter
and human rights codes have worked together to prompte the protection of human
rights in Canada

Factors and difficulties encountered and progress nade

279. The Canadi an Human Ri ghts Commi ssion, in the section of its 1994 Annua
Report on Aborigi nal peoples, stated as follows:

“Twenty-five years after the White Paper [that is, the 1969 Statenent on
Indian Policy], the situation of the Native peoples remains the nost
pressing human rights issue facing Canadi ans. But, despite the gravity
of the problems that remain, it nust be said that the |ast 25 years have
al so been a period of considerable progress. The Aborigi nal peoples -
Indian, Inuit and Métis - have dramatically altered both their clains on
and their place in Canadi an society” (p. 27).

The Annual Report of the Canadi an Human Ri ghts Conmi ssion then went on to
refer positively to governnental initiatives relating to the inherent right to
sel f-governnent, and to Aboriginal education and health care.

280. In regard to the status of wonen in Canadi an society, there are many
Charter cases dealing with the rights of wonen. There are also a nunber of

ot her Suprene Court of Canada decisions reflecting an increasing appreciation
of the perspective of wonen. For exanple, in R_v. lLavallée, the Suprene
Court of Canada broadened the interpretation of self-defence to include

ci rcunst ances where a wonman kills an abusive spouse. |In Mqge v. Mge, it
relied upon evidence that divorce and its econonic effects are contributing to
the fem nization of poverty in Canada to conclude that a divorced wife was
entitled under the Divorce Act to continue to receive support from her husband
for an indefinite period. On the other hand, concerns have been expressed by
wonen' s groups about judicial decisions permtting the disclosure of

t herapeutic records of sexual assault victins (see al so paragraphs 77 and 80
on Daviault and paragraph 185 on O Connor).
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281. There are at present 4 Aboriginal persons and 20 wonen represented in
the Senate of the Parlianment of Canada, out of a total menbership of 102 (with
two vacancies). There are 3 Aboriginal persons and 54 women in the House of
Conmons, out of a total menbership of 295.

282. The Canadi an Humen Ri ghts Conmi ssion has urged the followi ng amendnents
to the Canadi an Human Ri ghts Act: that the Conm ssion report directly to
Parliament, to enhance its independence, and that it be granted additiona
authority and neans so that it can nore effectively carry out its mandate;
that Tribunal nenbers be appointed on a full-tine basis; that the “equa
wages” section of the Act be augnented to inpose affirmative duties on

enpl oyers; that there be an express inclusion in the Act of the duty of
reasonabl e accommodati on and of sexual orientation as a prohibited ground of
di scrimnation; and that the existing exenptions fromthe application of the
Act on mandatory retirenent and matters falling under the Indian Act be
renoved

283. In the consultations conducted with non-governmental organizations by
the Governnent of Canada on the present report, EGALE (Equality for Gays and
Lesbi ans Everywhere) expressed the view that there was inadequate protection
agai nst discrimnation on the basis of sexual orientation in Canada, noting,
inter alia, that this issue was not addressed in previous reports, that sexua
orientation is not expressly included as a ground of discrimnation in the
Canadi an Human Ri ghts Act and that federal benefits are not provided to
sanme- sex spouses. The Canadi an Human Ri ghts Foundation al so submi tted that
there was inadequate protection on the ground of sexual orientation at the
federal |evel. See paragraph 215 on Egan, and paragraph 217 on Mssop, for
recent jurisprudential devel opnments on sexual orientation

Article 27
Genera

284. Section 27 of the Canadian Charter of Rights and Freedons requires that
it be interpreted in a nmanner consistent with the preservati on and enhancenent
of the nulticultural heritage of Canadians. The Supreme Court of Canada has
relied upon section 27 in cases dealing with freedomof religion

(R_v. Guenke), freedom of expression (see Keegstra, paragraph 203; and
Zundel , paragraph 204), the right to an interpreter (see Tran, paragraph 151)
and equality and mnority-|anguage educational rights (Reference re Public
School s Act (Man.), paragraph 302).

285. Under the MulticulturalismAct, the Government of Canada has adopted the
policy of pronoting the full participation in Canadian society of mnorities,
rather than to nmarginalize them or adopt a “nelting-pot” approach (see

par agraph 149 of second report and paragraphs 52-54 of third report). The
preanmbl e to the Act recogni zes the diversity of Canadi ans as regards race,

nati onal or ethnic origin, colour and religion
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Abori gi nal peopl es

Gener a

286. Aboriginal peoples have a special status in Canada, recognized in the
Constitution. There are a nunber of cases under appeal to the Suprenme Court
of Canada on the scope of section 35 (1) of the Constitution Act 1982, which
recogni zes and affirms their existing Aboriginal and treaty rights.

287. The Royal Conmi ssion on Aboriginal Peoples was established by the

Governnment of Canada in 1991. The Royal Comr ssion has a broad mandate to
“ i nvestigate the evolution of the relationship anong Abori gi na

peopl es, the Canadi an Governnment and Canadi an society as a whole. The

Commi ssion is to propose specific solutions to problens ... based on

devel oping a new rel ati onshi p between Canada's Aborigi nal and

non- Abori gi nal peopl es, which is based on trust, understandi ng and

mut ual respect.”

The Royal Conmi ssion on Aboriginal Peoples is expected to exam ne a nunber of
i ssues, including historical relations and social, econom c and social issues.
The Commi ssi on conducted four rounds of hearings in 1992 and 1993. |Its fina
report will be coming out in stages, with the first volune expected in 1995
and the remaining volunes in 1996

Convention on the Rights of the Child

288. The CGovernnent of Canada conducted consultations with nationa

Abori gi nal groups before ratifying the Convention on the Rights of the Child
in 1991. As a result of these consultations, a statenment of understandi ng was
made upon ratification of the Convention to the effect that the Governnment of
Canada shoul d take into account Aboriginal linguistic, cultural and religious
rights in adopting neasures dealing with Aboriginal children, and a
reservation was nmade to protect the practice of customary care arrangenents
anong the Aboriginal peoples of Canada.

Crimnal justice system

289. The 1992 Corrections and Conditional Rel ease Act enabl es arrangenents
wi th Aboriginal communities, so that they can provide correctional services
for Aboriginal offenders, and provides for the establishnent of a Nationa
Abori gi nal Advisory Committee to the Correctional Service of Canada.

Land cl ai ns

290. Pursuant to section 35 (3) of the Constitution Act, 1982, nodern
conprehensive |land cl ai m agreenents are protected as treaty rights under
section 35 (1). Since 1990, seven nmjor conprehensive land claimsettlenents
have been reached across northern Canada, based on the continuing Aborigina
title to | ands and natural resources, and address issues of managenent,
resource royal ties, environnental -i nmpact assessnent, and |and and waters

regul ation. The settlenent policy for conprehensive |and clainms has undergone
maj or changes in recent years, including the elimnation in 1990 of the
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previous limt of six clainms that could be negotiated at once. 1In 1992, the
British Columbia Treaty Conmi ssion was established to coordinate |and cl ai nms
in that province.

291. Since the beginning of the Specific Clains policy in 1973, 127 specific
cl ai nrs have been settled, 83 of them since 1990. The value of all 127
settlenents is $296 nmillion fromthe federal Governnent and $58 million from
provi nci al governnents. Associated with these agreenents is the transfer of
title for 181,035 hectares (447,000 acres) of land to the First Nations

i nvol ved.

292. In 1992, the Covernnent of Canada, the Province of Saskatchewan and 26
Saskat chewan First Nations signed a Treaty Land Entitlenent Framework
Agreenent, which will provide $450 mllion to the First Nations over 12 years.
They may al so buy up to 607,500 hectares (1.5 million acres) of land to add to
their Indian reserves.

293. The Indian Specific C ains Commi ssion was established by the Governnment
of Canada in 1991 as an independent body to inquire into and report on

di sputes between First Nations and the Governnment of Canada over the rejection
of a specific claim or on disagreenent between the parties on the
conmpensation criteria.

Languages

294. The Canada- Northwest Territories (NW) Cooperation Agreenment on French
and Aboriginal Languages enables the provision of governnmental services in the
si x Aboriginal |anguages recognized in the NWI, and encourages their use in
the honme, school and community. The Agreenent has been renewed for three
years (to 1996/97). O the total budget of $28 million, $11.2 mllion are

al l ocated to Aboriginal |anguages programmes, and $6.8 nillion to

French-1 anguage programes. 1In addition there is a mnisterial understanding
to provide $2 mllion toward Aborigi nal -1 anguage devel opnent relating to

nati onal parks and historic sites in the Northwest Territories.

295. The Canada- Yukon Cooperation and Fundi ng Agreement on the Devel opnent
and Enhancenent of Aborigi nal Languages is a five-year agreenent
(1994/95-1996/97) of about $4 million. It provides supplenentary funding to
the Yukon Territory to expand and enhance Abori gi nal -1 anguage progranmes and
services in the eight Aboriginal |anguages recognized there. The Aborigina
comunity works with the Governnment of the Yukon in devel oping these
programmes. Under the two territorial agreenents, educational materials have
been devel oped in Aboriginal |anguages that are used by children and adults.

296. The Northern Native Broadcast Access Programre, which was established

in 1982, provides funding ($20 million for 1994-1996) and assistance to 13
Abori gi nal communi cations societies for production and distribution of

Abori ginal radio and tel evision programr ng, reaching approximtely 40
Abori gi nal comrunities and serving 250,000 Aborigi nal people. These
Abori gi nal conmmuni cations societies are located in the two Territories and the
northern regions of nine provinces.
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Cka situation

297. In the sunmer of 1990, there was an arned confrontati on between the
Mohawks of Kanesatake and Kahnewake, and Quebec police and nei ghbouring
conmunities with barricades raised and one police officer killed (the Cka
situation) (see CCRPIC/ SR 1010, paragraph 93; SR 1012, paragraphs 33,

36-37, 43; SR 1013, paragraphs 4-5). The Canadi an Forces were called in to
supervi se the situation. The barricades were renoved after negotiations
brought about a peaceful resolution

298. A parlianentary conmittee investigated the Cka situation and issued a
report. Its recommendations for a Royal Comm ssion on Aboriginal Peoples, for
measures to resolve internal governance issues and for comunity healing have
been i nmpl enented. Trials have been held for those charged with of fences. The
Royal Comm ssion on Aboriginal Peoples has conducted extensive consultations
and is expected to produce its final report in 1996.

Sel f - gover nnent

299. See paragraph 7 on recognition by the Government of Canada of the

i nherent right of Aboriginal peoples of Canada to self-government. A policy
framework is being devel oped for negotiations on inplenmentation of the right
to sel f-governnent, which may involve treaties with constitutional status.
Thi s process replaces the comuni ty-based sel f-governnment process described in
par agraph 144 of the second report and paragraph 63 of the third report, and
will cover nore issues and be larger in scale.

300. In 1993, the Nunavit Act cane into force. It provides for the
establishnment by 1999 of the territory of Nunavit in the eastern Arctic, where
the Inuit make up the large magjority of the population, and for a transition
process.

Heritage | anguages

301. The Heritage Cul tures and Languages Programme provi des support for the
pronoti on of |earning heritage | anguages, primarily by the production of
Canadi an curricular materials and teacher-training opportunities. This
programe al so recogni zes the benefits of the linguistic and cultura

di versity of Canadians with regard to international, and di pl omatic and
cultural |inks between Canada and other countries. There are currently
approxi mately 200,000 children | earning heritage | anguages in a variety of
provinci ally supported progranmmes, and an additional nunber |earning them at
secondary and post-secondary institutions. There are nmore than 200 ethnic
journal s and newspapers across Canada. The Multicul turalism Progranme

provi des sone limted assistance to the witing and publication of books in
| anguages ot her than English and French. See al so paragraphs 294-295 on
Abori gi nal | anguages.

Oficial |Ianguages (French and English)

302. In Reference re Public Schools Act (Man.), the Suprenme Court of Canada
confirmed its 1990 decision in Mahé v. Al berta that section 23
(m nority-1language educational rights) of the Charter includes the right of
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of ficial-language nmnority groups to manage and control their own schoo
facilities (third report, paragraph 60). In Reference re Manitoba Language
Rights, it held that the duty of the federal, Quebec, Manitoba and

New Brunswi ck governnents to enact laws in both official |anguages applied to
orders-in-council of a legislative nature and to docunents incorporated by
reference in a law. See al so paragraph 151 on the Tran case.

303. The Oficial Languages Regul ations, enacted pursuant to the Oficia
Languages Act, cane into force on a graduated basis from 1992 to 1994. They
define nore precisely the linguistic duties of federal institutions when
conmuni cating with nenbers of the public. [In 1993, Treasury Board policies on
| anguage rights were revised to ensure conpliance with sections 16 and 20 of
the Charter, the Oficial Languages Act and the new Regul ati ons.

304. In 1994, the Governnment of Canada announced that an accountability
framewor k woul d be established to require key federal institutions (some 25
departnments and agenci es) to devel op business plans which take into account
the needs of mnority-language communities, to contribute to their devel opnent
as required by sections 41 and 42 of the Oficial Languages Act. These plans
wi |l be developed in consultation with mnority-|anguage comunities, which
will identify their needs in relation to these institutions.

305. The CGovernnent of Canada has, through agreenents with all provinces and
territories, funded English and French minority-1language and second-| anguage

education. The Languages Agreenents with the Yukon and Northwest Territories
referred to in paragraphs 294-295 above include funding for the expansi on of

governnental services in the French | anguage.

Race rel ations

306. In 1991, in cooperation with the government of Ontario, the Governnent
of Canada established the Canadian Centre for Police-Race Relations. The
Centre is the first national service offering specialized information to

i nprove police-mnority relations in Canada.

307. There is a Federal-Provincial-Territorial Wrking Goup on Miulticultura
and Race Relations in the Justice System It is currently exam ning the
following issues: the taking of oaths, hate-notivated activity, the |ega
needs of ethno-cultural mnority wonmen, jury selection, crimnal gangs,
interpretive services and bl asphenmous |i bel

308. The Departnent of Canadi an Heritage has devel oped a guide entitled
Toward Full Inclusion: Gaining the Diversity Advantage to help private and
public institutions respond to the diverse nature of Canadi an society. It has
assisted the National Judicial Institute in devel oping a national programe
for Canadi an judges on race relations, and the Western Judicial Education
Centre in inproving the awareness of judges in western and northern Canada of
race rel ations issues, particularly those regardi ng Aborigi nal peoples.

Followup to views of Committee

309. In Onnayak v. Canada, Conmunication No. 167/1984, the Human Ri ghts
Commi ttee concl uded that Canada had breached article 27 of the Covenant in its
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treatment of the Lubicon Lake Band. The Conmittee also stated that the
settl enent offer made by the Governnent of Canada to the Lubicon Lake Band
constituted an appropriate remedy within the ternms of article 2 of the
Covenant. This offer was not accepted by the Band, and after prol onged
negotiations with the Band, in 1994, the CGovernnent of Canada announced t hat
it woul d appoint a negotiator to assist in the resolution of the dispute.

Measures foreseen

310. In 1994, in the Speech fromthe Throne at the opening of Parliament, the
Gover nment of Canada announced its intention to proclaimthe Act to Establish
t he Canadi an Race Rel ati ons Foundati on, which received Royal Assent in 1991
The Canadi an Race Rel ations Foundation will serve as a national resource for
comunity groups, researchers and the general public to further understanding
of racial discrimnation in Canadian society, and to provide a know edge base
from whi ch Governnment can draw for |egislative and policy devel opnents.

Factors and difficulties

311. In the consultations conducted by the Government of Canada with

non- gover nmental organi zations in preparing the present report, the Armenian
Nati onal Committee of Canada submitted that article 27 of the Covenant should
be interpreted to require positive nmeasures of protection of mnority rights,
and that section 27 of the Canadian Charter of Rights and Freedons provided

i nadequat e protection at the constitutional level in this regard, because it

is solely an aid to interpretation

1. MEASURES ADOPTED BY THE GOVERNMENTS OF THE PROVI NCES

A. Newf oundl and

312. The purpose of this report is to update the information provided in
Newf oundl and' s section of the third report of Canada on the Internationa
Covenant on Civil and Political Rights and covers the period from1l June 1990
to 31 May 1994.

Article 2

313. The Newfoundl and Human Ri ghts Conmi ssion is the appropriate body to dea
with conplaints of infringenments of human rights. There is nobody at the
provinci al |evel that has overall responsibility for the protection of
Covenant rights.

Article 3

314. In 1991, the Government concluded pay equity studies for Newfoundl and
and Labrador Hydro and Health Care Sector 1 (Support Classifications). To
date, affected femal e-dom nated classifications have received four cunul ative
annual wage adjustnents based on 1 per cent of total annual payroll. As of
20 March 1995, these adjustnents will increase to 2 per cent and will remain
at that level, until pay equity is achieved.
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315. Pay equity studies are currently under way for other fenal e-dom nated
groups in health care (nurses and allied health professionals) and genera
governnent (including Crown corporations and post-secondary educationa
institutions). The first pay equity adjustments for these groups are expected
to be made m dway through the 1995-96 fiscal year. Pay equity wage

adj ustnments for these groups will be calculated on the basis of 1 per cent of
total payroll.

316. Since 1991, the Covernnent has increased its pension benefits for
survivors from 55 per cent to 60 per cent, thereby enhancing paynents to the
non- menber spouse, the ngjority of whom are wonen. The Governnment has al so

i npl emented the ability to split pension credits on marriage breakdown,
thereby allowi ng inmedi ate | unp-sum paynents to Registered Retirenment Savings
Pl ans rather than having to wait until actual pension paynments have begun.

317. The Governnent has endorsed the recommendations of the

Federal - Provincial-Territorial Wrking Goup on Gender Equality in the
Canadi an Justice System Many of the proposals have already been inpl emented,
whil e work continues on those renaining.

Article 4

318. The Energenci es Measures Act, R S.N. 1990, c. E-8, allows the Governnent
to plan, organi ze, establish and operate enmergency neasures necessary or
desirable in the public interest to deal with civil disaster or a war

emer gency.

Article 7

319. Initiatives to help deal with spousal abuse include: (i) provision

of funding for workshops around the province on w fe abuse (1990);

(ii) appointnment of an Interdepartnental Committee to Build a Provincia
Strategy on Viol ence agai nst Wonen, Children, Elderly and Dependent Adults.
A consul tation paper was released in April 1993, and consultations were held
in five regions across the province for community input. The report on the
consul tation process is now available; and (iii) devel opment of the Famly
Violence Referral Card. The card sets out the fact that spouse abuse is a
crime and contains information on peace bonds, restraining orders and

shel ters.

Article 9

320. Under the Royal Newfoundl and Constabulary Act R S.N. 1990, c. R 17,
there is a nechani sm established for the public to lay conpl ai nts agai nst
Const abul ary nenbers

321. Conpensation for wongful arrest may be sought through a civil suit.

322. Persons can be detained at police stations. Such detention is
supervi sed by guards who are subject to the conplaints procedures as outlined
above. Pre-trial detention is reviewed in 30 or 90 days dependi ng on whet her
the offence is sumary or indictable.
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323. CGuidelines for the conpensation of persons for wongful conviction were
adopted by all provinces. Newfoundl and has no experience in the application
of these guidelines.

Article 10

324. Jurisdiction under the Young Persons O fences Act is from12 years of
age to 18 years of age. There is no jurisdiction under that Act for children
under 12 years of age.

325. Convicted and accused persons are kept separate and apart when detai ned
and accused persons are granted rights in keeping with their status as
non-convi cted persons.

326. The Youth Corrections Progranme has introduced the Alternatives to
Custody Initiative through detail ed assessnment and service planning, support
and services to fam lies, enhanced opportunities for enptional and socia
devel opnent, focused and specialized counselling and treatment services,

i ncreased supervision and structured daily living, advocacy for services and
opportunities, appropriate residential services, and enhanced coordination of
cust ody- and communi ty-1|evel services.

327. One of the mmjor programmes to be created as part of the Alternatives to
Custody Initiative is an Intensive Intervention Programme. This is currently
bei ng devel oped, and allows for additional social workers to be hired and
assigned to provide services to a linmted nunber of famlies and youths who
have been identified as being at risk of entering custody.

328. Wth respect to Secure Custody and Remand Services in 1992, the newy
bui It Newfoundl and and Labrador Youth Centre was opened at Whitbourne,

Newf oundl and. The system al so includes a satellite facility, the

Pl easantville Youth Centre at St. John's. Programes at these secure custody
facilities include education, sex offender treatnent, substance abuse
counsel Il ing, nursing, psychiatric and psychol ogi cal assistance, comunity
integration opportunities, activities involving volunteers, active and passive
recreation, industrial arts, wlderness progranmes and farm ng. The Centres
are viewed as focal points in the conmunity rather than as facilities isolated
fromthe comunity.

329. The Governnment of Newfoundl and and Labrador has adopted a | ong-term pl an
for secure custody facilities. The construction of the Newfoundl and and
Labrador Youth Centre in Whitbourne was the first phase. This nmaster plan

al so included 10- to 13-bed satellite facilities to be | ocated at Happy Valley
(Labrador), Corner Brook and St. John's (replacement for current facility).

Al so under construction is a replacenent facility for the Assessment Centre in
St ephenville.

330. A Coalition of Alternative Measures Programmes was formed in 1993
with 19 alternative nmeasures programmes currently operating in this province

331. The Youth Correction Division is undertaking a major review of

resi dential and non-residential programmes with a view to devel opi ng them and
m ni m zing the use of intrusive nmeasures. The Division will continue to

m nimze the use of custody and will instead focus on community and
fam | y-based non-residential services.
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332. Wth respect to the above initiatives, it is premature to formally
evaluate their effects. The Division is constantly or continuously nonitoring
them on an ongoing basis. Oher initiatives of the Youth Corrections
Programme wi || address preventative services, after-care services, accessing
ment al heal t h/ speci al - educati on services, service provision to Native
Communities and the young offender's “negative inmage”.

Article 14

333. The Legal Aid Act, R S.N 1990, c. L-11, sets out the kinds of cases in
whi ch a person may be entitled to legal aid. Legal aid is available for civi
cases in specified instances.

Article 18

334. Hone schooling is allowed with the approval of the Superintendent of
School Attendance should the child's parent or guardian, for religious or
ot her reasons, w sh to provide schooling at hone.

Article 19

335. The Freedom of Information Act, R S.N. 1990, c. F-25, provides a right
of access by the public to information in records of government departnents,
or boards or conmi ssions, or other enunerated bodies. That right is subject
only to specifically limted exceptions necessary for the operation of the
governnment departnents and for the protection of personal privacy.

336. Section 9 of the Freedom of Information Act lists certain

non-di scretionary exceptions which prevent the rel ease of confidentia

i nformati on as described in that section. Personal information shall not be
rel eased except in specific enunerated circunstances. There are certain

cl asses of information which are terned discretionary exceptions under
section 11 of the Act. This information may be rel eased at the discretion of
the head of the departnent. Section 12 of the Act permits an appeal to the
Supreme Court, Trial Division, fromthe decision of the departnent head
regardi ng rel ease of information

337. Under section 13, if a departnent head intends to disclose informtion
that may have a specific effect on a third party, notice nmust be given to the
third party of the intention to release the information. The third party is
gi ven an opportunity to nmake representations as to why the information should
not be di scl osed.

Article 23

338. Pursuant to the Family Law Act, R S.N. 1990, c. F-2 a married person has
a legal personality that is independent, separate and distinct fromthat of
his or her spouse. The sane |aw applies and applies equally to married nmen
and wonen, and any difference in it resulting froma conmon-law rule or
doctrine is renoved.
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339. The Children's Law Act, R S.N. 1990, c. 13, provides that, for al
purposes of law, a person is a child of his or her natural parents, whether
the child was frominside or outside the marriage.

340. The Province has a number of programes and initiatives to pronote
fam |y unity anong indi genous peoples. Aboriginal children taken into care
under the provisions of the Child Wlfare Act, R S.N. 1990, c. 12, wll be
pl aced within the Aboriginal comunity.

341. The Departnment of Social Services has entered into a Purchase Service
Agreenent with the Conne River Band for the provision of child welfare
services on the reserve. 1In effect, the Departnent purchases the services
fromthe Band, and the Band delivers these services in accordance with
provincial legislation. There are currently new initiatives under way in
Native child welfare, as well as the introduction of Comrunity Services
Workers in Labrador communities to assist in the provision of child welfare
and famly services to Aboriginal citizens.

342. Concerning the protection of the child and famly, the follow ng

| egi sl ati on and programmes services of the Departnment of Social Services, not
referred to in the second and third reports, support the integrity of the
famly unit.

343. The current Day Care and Honeneker Services Act, 1975, governs the

adm nistration of licensing |egislation and inspection, the adm nistration of
a programe of worker approval/certification, the provision of free
subsi di zati on and, as well, advisory, training, consultative and financia
resources. A new Child Care Services Act is expected to be presented for
debate during the sitting of the House of Assenmbly in 1995.

344. The Fam |y and Rehabilitative Services Programe has responsibility for
the delivery of services to individuals with a physical and/or devel opnenta

di sability. The range of services include: Direct Hone Services for
preschool - aged children, Conmunity Behavi oural Services, Home Supports
(respite, attendant care, behavioural aides, early intervention, enriched
needs), Alternate Famly Care, Individual Living Arrangenents, G oup Hones,
Cooperative Apartnments, Board and Lodgi ng, Vocational/Training Services,
Fundi ng for Five Transition Houses in Response to Fanmily Violence, and a G ant
to Private Agencies Programme. These grants assi st various vol unteer agencies
in their efforts to support and/or to advocate on behal f of

i ndi vidual s/famlies in need of service. The Rehabilitative Act, 1978,

provi des the neans whereby persons who have a disability can realize their
maxi mum i ndi vi dual potential; the Social Assistance Act, 1977, governs the

i ssuance of financial assistance to individuals and fanmlies who are in need;
and the Departnment of Social Services Act, 1990, provides for Social Services
Appeal Board, which deals with all appeals arising fromsocial services

| egi sl ation.

Article 24

345. A menorandum of understanding was entered into between the Roya
Canadi an Mounted Police, Royal Newfoundl and Constabul ary, and the Departnents
of Justice and Soci al Services, concerning both the protocol to be followed
and the information to be shared in child abuse cases.
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346. A contract was entered into with Menorial University of Newf oundl and
regardi ng the devel opnent and provision of training in the area of child abuse
i nvestigation. This training will be given to police, social workers and
Crown prosecutors. It is a joint project of the royal Canadi an Munted
Police, the Royal Newfoundl and Constabul ary, and the Departnments of Justice
and Soci al Servi ces.

347. New legislation regarding the reporting of suspected child abuse cases
was passed in Decenmber 1992, extending the existing paraneters of mandatory
reporting provisions.

348. In 1992, an evaluation of child protection policy and practises was
carried out by the Child Wl fare League of Americal/Canada. A report was
submitted to the Department of Social Services and was released to the public.
To date, many of the recommendati ons have been inplenented; others are
currently being followed up.

349. During fiscal year 1992/93, an extensive programre of Ri sk-assessnent
Training was initiated and conpleted. Child Welfare staff in each region of
this province were provided training. This was done in conjunction with the
Ontario Institute for the Prevention of Child Abuse.

350. The Departnent of Social Services' relationship with the Foster Famlies
Associ ati on has been strengthened and enhanced. Initiatives included the
training of foster parents jointly by the Department and the Association
Enmphasis will be placed on the future devel opment of the foster care systemto
i nclude the provision of energency foster hone placenents and the creation of
addi ti onal treatnent-based foster hones.

351. In fiscal year 1992/93, a new foster care rate structure was
i mpl enented, and an assessnent tool for establishing special rates for
children with special needs was devel oped.

352. Currently, there is a review being conducted of the child welfare
legislation. This reviewis focused on naking the |egislation nore

fam ly-oriented, with the objective of nmoving fromcrisis intervention to
providing a greater famly support/comunity devel opnent approach and to
strengthen preventive types of services. One such initiative is the intent to
include a clause in the Child Wl fare Act for the voluntary provision of
services to youth between the ages of 16 and 18.

353. There are also plans to review the Adoption of Children Act, 1990, with
a view to exanm ning i ssues such as birth-parent selection (i.e. where the
birth parent decides with whom she wants to place her child).

Article 26

354. Newfoundl and legislation relating to minors and illegitimte children
does not infringe the Covenant.
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355. The Mental Health Act, R S.N. 1990, c. M9, which deals w th inconpetent
persons, is presently under review
Article 27

356. The province is participating in tripartite land clains negotiations
with the federal Governnent and Aboriginal groups in Labrador.

357. There are currently no self-governnent agreenments in place in
Newf oundl and.

358. The province provides translators to ensure that Aboriginal people can
comunicate in their own | anguages in the courts when they are unable to
comuni cate in one of the official |anguages of Canada.

B. Prince Edward | sl and

Article 2

359. The Human Rights Act of this province includes a provision whereby the
M ni ster Responsible for Human Ri ghts nmay establish a public board of inquiry
into a conplaint. The Mnister selects an individual (usually) to be the
board of inquiry and this board is tasked with establishing, on the bal ance of
probabilities, whether an act of discrimnation has occurred. It also
recommends steps that may be taken to resolve the conplaint. The report of a
human rights board of inquiry in this province is then forwarded to the Human
Ri ghts Conmi ssi on which then recommends to the M nister Responsible for Human
Ri ghts how the board's results may be followed through. The Mnister then has
the power to issue an order to carry out the reconmendati ons of the board.
There is no appeal process within the Prince Edward Island (PElI') Human Ri ghts
Act. There is an option under the Judicial Review Act, whereby the decision
and recomendation of a board of inquiry may be referred to the Suprene Court
of Prince Edward I sl and.

Article 3

360. The inplenentation of the Pay Equity Act, R S.P.E. I., 1988 Cap. P-2
(reported in Canada's third report) has been virtually conpl eted, and nost
adjustnents are finished in the public sector to which this statute applies.
The inmpact of this statute is difficult to ascertain, but it appears that
worren in the provincial econony as a whole now earn over 80 per cent of the
wages that nen earn. The reason for this dramatic inmpact is the high

i nvol venment of public enploynent in the PEI | abour market.

Article 6

361. In an effort to save lives through facilitating the donation of organs
and tissues, the province of Prince Edward Island has passed a new Human

Ti ssues Donation Act, RS.P., P.E.l. 1998 Cap. 39. The effect of this Act
will be to renove some of the barriers to organ and tissue donations so that
others may benefit. For exanple, the statute | owers the age of self-consent,
provi des a broader range of persons who nay give substitute consent for a
deceased person, and requires doctors to consciously consider proposing organ
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donation to the famly of persons who die in hospital. Several safeguards
were built into this statute which expand its coverage to include regenerative
tissues in addition to organs. It provides for an independent assessment

panel for several types of inter vivos donations to protect potential donors,
particularly a child, against undue pressure.

Article 9

362. The province of Prince Edward Island is in the process of adopting a new
Mental Health Act which protects, in part, the rights to liberty and security
of person contained in article 9. Anpbng other protections included in this
statute are protections of the right to reasonable and probabl e grounds for
detention, the right to be infornmed of those reasons, and a patient's right to
counsel . There are also established linmts on the duration of detention and a
mechani smfor review by an inpartial tribunal

Article 10

363. The new Mental Health Act also protects many of the rights contained in
article 10 in that the guarantees of due process, and rights of contact and
comuni cation contained in the Mental Health Act, guarantee humane treat nent
and respect for the inherent dignity of the patient.

Article 14

364. In this province, legal aid does not apply to civil cases with the
exception of child custody cases and cases invol ving suspected child abuse.

365. Although article 14 applies to individuals who have been charged with a
crimnal offence, the new Mental Health Act of this province will guarantee
due process for patients with nental difficulties, so that their rights are
uphel d and pronmpted. The Act provides for rights to consent to treatment,
access to records, confidentiality, and contact and comunication with others.

Article 22

366. The Civil Service Act of this province defines union to nean a specific
union and, in this province's opinion, nerely recognizes the union that is
nost representative of the enployees' concerns. There is a process whereby
anot her union can be recogni zed but to date, there has been no di sagreenent
formthe enpl oyees involved with this approach. However, consistent with
Canada's previous responses, the province of PEI will keep this matter under
revi ew

Articles 23 and 24

367. In 1993, this province established a new Adopti on Act which replaced an
act enacted in 1969. This statute provides for tighter controls and standards
for placing a child, including licensing of placenent agencies, requirenments
for counselling, consent by both parents, approval of out-of-province

pl acenent, professional assessnent of risk and arrangenments of interim
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guardi anship. On behalf of an adopted child, this Act allows for subsequent
search and di scl osure procedures which allow birth parents and adopted
children to discover information about the adoption and each other, and
possi bly establish contact in |ater years.

368. All children have equal rights under the statutes of this province.
Article 25

369. As a result of a decision in the Suprene Court of this province, Prince
Edward | sl and has enacted amendnents to the El ections Act which substantially
alter traditional constituency boundaries to enable provincial elections to be
carried out nore closely based on the principle of universal and equa
suffrage. This involved the redistribution of electoral boundaries, so that
nmore heavily popul ated urban centres received an increased representation

370. The Human Rights Act of Prince Edward Island protects the right to take
part in the conduct of public affairs by including a provision against

di scrimnation based on political belief. This provision has been in the Act
since 1976 and is currently linmted to registered political parties.

C. Nova Scotia
Article 2

371. The Nova Scotia Human Rights Act, R S.N.S. 1989, c. 214, is the
principal anti-discrimnation |aw providing recourse for those who all ege

di scrimnation. The Human Ri ghts Act underwent mejor revisions in 1991 and
now provi des protection against discrimnation on the basis of the follow ng
grounds: race; colour; creed; religion; national, ethnic or Aborigina
origin; sex (includes pregnancy); age; marital or famly status; physical or
mental disability; sexual orientation; political activity, affiliation or
associ ation; source of inconme; fear of contracting an illness or disease;
sexual harassnent; and association with nmenbers of groups protected under the
Act. Al though persons of Aboriginal origin could | odge conplaints since the
i nception of the act, they would do so on the basis of ethnic origin
Aboriginal originis now specifically Iisted as one of the prohibited grounds
of discrimnation. The Nova Scotia Human Ri ghts Conmm ssion's policy is that
conpl aints of racial harassnent are considered to be conplaints of racia

di scrimnation.

372. The anmendnents al so provided for mnisterial involvenent in the decision
as to whether a board of inquiry should be appointed. It is now the Human

Ri ghts Conmi ssion that decides whether a conplaint of discrimnation should be
referred to a hearing. The anmendnments al so included regul ati ons with respect
to the appoi ntnent of persons to chair the inquiry.

Article 3

373. The Pay Equity Act, R S.N. S. 1989, c¢. 337, becane law in 1988. Al
groups covered by the Act, except nunicipalities, have conpleted the pay
equity process. Although civil service wage restraints are in place, the pay
equity process has continued to be inplenented as pl anned.
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374. The Energency Measures Act, S . N.S. 1990, c.8, s.1, continues the earlier
constituted Enmergency Measures Organi zation of Nova Scotia, which assists the
m ni ster responsible for the adm nistration of the Act on all matters relating
to energencies for the protection of all people in Nova Scotia. The Act
requires that each nunicipality of the province establish and maintain an
energency by-law, which prescribes the preparation and coordi nati on of
energency neasures plans for the nunicipality, and an energency measures

or gani zati on.

Article 7
375. In 1993, the M nimum Wage Order, a regul ati on under the Labour Standards
Code, R S.N.S., c. 246, as anended, elinmnated its |ower m nimum wage rate for

persons under the age of 18. The m ninum wage is now the sanme for al
enpl oyees.

Articles 9 and 10

376. Although there have been no changes to the Hospital Act, R S.N. S. 1989,
c. 208, and the Medical Consent Act, R S.N. S. 1989, c. 279, since the |ast
report, there continues to be a nove toward deinstitutionalization of persons

with mental illnesses and disabilities but only after the patients (referred
to as consumers) have acquired the life skills necessary to allow themto
integrate into the conmunity. Institutions are seen as a short-termtreatnent

facility and the right to be nmainstreaned in the community is pronoted. These
efforts also include the provision of support programes for individuals while
they are in the conmunity. As an exanple, the Nova Scotia Hospital, the

| argest tertiary-care nental health facility in Nova Scotia, offers, through
its Rehabilitation Progranme, a conponent called Supportive Community
Qutreach. This nmultidisciplinary team supports individuals while they are in
the community, and allows consuners access to a variety of out-patient
programes while living away fromthe institution

377. Wth respect to consent for treatment, institutions are making efforts
to ensure that the consent is, in fact, informed consent. Several hospitals
and consuner groups have published panphlets that explain the meani ng of
consent and outline the rights of patients to refuse treatnent.

378. \While there are experinental drugs used in Nova Scotia, there is a

requi renent that they be adnministered on an entirely voluntary basis with

i nformed consent. Each hospital in the province has a policy with respect to
the adm ni stration of experinmental drugs and treatnment which includes periodic
reviews of the drug or treatnent.

379. Previous reports have referred to the establishnment by the Province
of Nova Scotia, in October 1986, of a Royal Commission to inquire into
the circunmstances that led to the wongful nurder conviction of

Donal d Marshall, Jr., a M'kmaqg Indian. The federal and provincial
governments continue to address the Royal Conm ssion's 82 recomendati ons.

380. The Tripartite Forum consists of representatives of the federal and
provi nci al governnents, and the Nova Scotia Native comunity. It was
established in order to explore and facilitate the inplenmentation of the
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recommendati ons of the Marshall Royal Comm ssion concerning Native Justice

i ssues. The Forum was instrunental in establishing an Adult Diversion
Programe on the Indian Brook Reserve. This programe allows Band nmenbers who
have comrtted m nor offences to be heard by a Native Justice Panel nade up of
respected community nenbers. The procedures and outconmes of these hearings
reflect Native cultural standards. Negotiations are currently under way to
establish a Native police force, which would have jurisdiction on reserves on
Cape Breton Island.

381. O her projects funded by the Tripartite Forumare the Native
Courtwor ker Programre and the Conmunity Legal |ssues Facilitator's Project
(Novenber 1992), which functions as a |iaison between the justice system and
t he Aboriginal conmunity. The province will ensure that the terns of
reference for evaluating these projects include a | ook at the province's
efficacy in neeting the needs of Aboriginal wonen as well as Aboriginal men.

382. Wth respect to conpensation for persons who have been wongfully
convicted, the Nova Scotia governnment is comritted to attenpt negotiation of a
conpensati on package and will establish a judicial inquiry, if it is not able
to agree on the package.

383. A Race Rel ations Division was established within the Nova Scotia Human
Ri ghts Commission in 1991. |Its mandate is to devel op and recomend, both in
the public and private sectors, programmes and policies to pronote
cross-cultural understanding and to elimnate barriers to the ful
participation of nenbers of racial mnorities in society.

384. The governnent of Nova Scotia has appointed a Director of Public
Prosecutions to ensure that all Nova Scotians, regardless of influence, race,
sex or political affiliation, are dealt with fairly, and has established a
Court Structure Task Force to nake the court system npbre accessible,
under st andabl e and efficient.

385. A protocol is in place to ensure the just inplenentation of section 525
of the Crimnal Code with respect to the review hearing for pre-tria
detention. Review hearings are held every 90 days for indictable offences and
every 30 days for sumrmary convictions. Pre-trial detention is not authorized
for persons under the age of 12

386. Regul ations pursuant to the Police Act, R S.N. S. 1989, c.348, s.1, as
amended, establish a code of conduct for police officers enployed with
muni ci pal police forces with respect to arrests. Persons who believe that

t hey have been wongfully arrested or arrested with excessive force can | odge
a conplaint under the Police Act and may file a conplaint with the chief

of ficer of the police force who will investigate and report on the findings.
Conpl ai nts agai nst the chief officer of a police force can be filed with the
Muni ci pal Board of Police Comni ssioners established under the Act. Should a
party not be satisfied with the decision of the Police Comr ssioners, a
process for appeal is available under section 28 of the Act. The Police

Revi ew Board may neke findings of fact, dismiss the matter or, in cases where
it finds validity to the conplaint, may vary any penalty inposed, including,
notwi t hst andi ng any contract or collective agreenent to the contrary, the
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di smi ssal or suspension of the police officer. The Board may al so award or
affix costs where appropriate. The option for civil or crimnal proceedings
is also avail able to persons who believe they were wongfully arrested.

Article 14

387. The Victinms' Services Division of the Department of Justice was
established in 1989 to provide services to victins of sexual assault, child
abuse and donestic violence, with a particular focus on wonen. There are five
Victinms' Services offices across the province serving both urban and rural
Nova Scotians. The Victim Services progranme Fundi ng provides funding to
comuni ty- based organi zations to benefit victinms of famly violence, sexua
assault and child abuse. The progranme has been in place for three years,
with 36 projects totalling over $1.2 million being funded. The fund is
financed through a surcharge of fines for prosecutions under the Crim nal Code
and ot her provincial statutes. The Victinms' Rights and Services act,

R S.N.S. 1989, c. 14, as anended S.N. S. 1992, c. 36, now incorporates the
Conpensation for Victins of Crinme Act, R S.N. S. 1989, c. 83, which was
repeal ed in 1989. Regul ations nmade under this Act in 1994 provide for
conpensation for services such as counselling, |oss of incone, noving expenses
and costs for nmintenance of a child.

388. The Victims Services Division also operates a three-year pilot Child
Victim Support Programre to prepare child victinms of crine for the experience
of appearing and testifying in court. The purpose is to allow children to

| earn about and understand the process of a trial, and her or his role in the
proceedi ngs. Experts will be trained in comunities across the province, and
will be available to child victins and their parents.

389. The Corrections Act, R S.N. S. 1989, c. 103, s. 1, anended 1990, c. 19,
s. 36, provides for the safe custody, security and rehabilitation of

of fenders, and for the integration of offenders into the community, while, at
the sane time providing adequat e safeguards for the public. Regulations under
this Act provide that all persons deprived of their liberty shall be treated
with respect for human dignity.

390. The adm nistration of the Young Offenders Act (which is federa
| egislation) is the responsibility of the provinces. Under this Act, young
of fenders are segregated fromadults and treated appropriately given their age

and legal status. |In Nova Scotia, young offenders aged 12 to 15 are dealt
with through the Departnent of Community Services, while 16- and 17-year-old
of fenders are dealt with through the Department of the Attorney Ceneral. In

of fences invol ving provincial statutes, such as notor vehicle infractions,
persons aged 16 and over are considered adults.

391. The Young persons Sunmary Proceedings Act, R S.N. S 1989, c. 509,
establishes the procedures for dealing with juvenile offenders aged 12 to 16
who break provincial and nunicipal laws. |t provides for warnings, charges or
an alternative nmeasures progranme sinmilar to the alternative neasures
progranmme under the Young Offenders Act. Alternative measures include
rendering community service, witing letters of apology to the victinmns,
researching and witing articles on crime and puni shnent, etc.
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392. Anmendnents to the Limtations of Actions Act, R S.N.S. 1989, c. 258, in
Sept enber 1993 extend the tine limt for victinms of sexual abuse to start
civil legal action.

393. Efforts continue to be nmade with respect to the independence of the
judiciary of Provincial Court and Fam |y Court judges. The Provincial Court
Act, R S.N. S., 1989, as anended, provides for the appointment of a tribunal to
determ ne annual salaries for judges of the provincial and fam |y courts.
This practice has been in place since 1988. Prior to this, salaries were
determ ned by the Governor-in-Council. Judges have good behavi our

appoi ntnents until age 65, which limt the influence governnent can have on
removing them for political reasons. The renpval or a judge nust be based on
the recomrendation of judicial council conposed of federal and provincia
judges. The use of retired judges to hear additional cases is in the

di scretion of the Chief Judge of the Court and not at the discretion of

gover nment .

394. The Departnent of Justice established an interdepartnmental commttee in
Sept enber 1993 to respond to the report of the Federal -Provincial-Territoria
Wor ki ng Group on Gender Equality in the Canadian justice system The
commttee published a sunmary of Nova Scotia's efforts in this area in
February 1994.

395. Judicial education initiatives include courses on gender equality,

racial and cultural diversity, sentencing disparity, issues of famly

vi ol ence, spousal assault and child abuse, and issues of credibility in sexua
assault cases. The training initiatives for police include gender
sensitivity, workshops for el der abuse and investigating fam|y-violence

i ncidents. Education sessions for public prosecutors include child abuse and
techni ques for effective conmunications with victinms of abuse. Training for
public prosecutors includes child abuse, dynami cs of child abuse and effective
conmuni cati ons with victins.

396. The Nova Scotia Departnent of Justice provides funding to the Public
Legal Education Society of Nova Scotia. Many of its core programes (Lega
Information Line, Lawer Referral Service) and special projects (brochures,
wor kshops, video on wife battering, gender-sensitivity training) are designed
to enhance wonmen's access to the justice system

397. Nova Scotia Legal Aid, the provincially funded | egal aid system
provi des | egal assistance for persons who cannot afford a | awer for crimna
proceedi ngs, as well as famly and mai ntenance matters.

398. Dal housie Legal Aid, a community law clinic affiliated w th Dal housie
Law School provides a range of legal services to lowinconme clients in famly
| aw, social assistance, |andlord-tenant disputes, child protection, issues for
persons with HV/AIDS, etc. A protocol for investigation and prosecution of
cases involving persons with special comruni cati on needs was issued in

April 1991, pursuant to section 6 (a) of the Public Prosecutions Act, S.N.S.
1990, c. 21, s. 1. The protocol was designed to guide the crimnal justice
officials in a full and conprehensive investigation for those individuals who,
because of age, level of literacy, or nental or physical disability are
unabl e, w thout assistance, to fully use the crinminal justice system The
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protocol outlines the responsibilities of police officers and the Crown
prosecutors with respect to providing the required assistance. The costs
associated with these services are the responsibility of the province.

Articles 19 and 20

399. Although the | egislation respecting hate groups and hate propaganda is
federal jurisdiction, the provincial Human Rights Act provides for protection
under section 7 with respect to publications, displays or broadcasts which

i ndicate discrimnation or an intention to discrimnate against individuals or
cl asses of individuals. A Board of Inquiry has found that a sweatshirt
depicting black wonen in an offensive manner is racially offensive and

di scrimnatory.

400. The Freedom of Information Act, S.N. S. 1990, c. 11, applies to all Nova
Scoti ans, regardl ess of age. The Act proclainmed in 1990 has as its purpose to
ensure that the governnent of Nova Scotia is fully accountable. 1t provides
for the disclosure of all government information in order to facilitate

i nformed public participation in policy fornmulation, and it ensures fairness

i n governnment decision-nmaking. The Act al so provides for an independent
revi ew of decisions on the disclosure of government information, protects the
privacy of individuals with respect to information about thenselves held by
government and provides these individuals with a right of access to this

i nformati on.

Article 21
401. In Nova Scotia, persons enployed pursuant to the Cvil Service Act,
R S.N.S. 1989, c. 70, other than those excluded from coll ective bargaining,
are nenbers of the Nova Scotia Governnment Enployees Union. It is the only

uni on providing collective bargaining services for the civil servants enpl oyed
in the province.

Article 24

402. The Children and Fanmily Services Act, S.N.S. 1990, c. 5, which cane into
force in Septenber 1991, replaced the existing Children's Services Act. The
new | egi sl ation provides clearer rules and states unanbi guously that, wherever
possible, famly units are to remain together, assisted by a wi de range of
supports. It provides, in several of its sections, a requirenment that the
best interest of the child be considered in decisions affecting children

Some of the follow ng circunstances are listed in the Act as relevant to the
best interest of the child: inportance for the child s devel opnent of a
positive relationship with a parent and a secure place as a menmber of a

fam ly; the inportance of continuity in the child s care and the possible
effect on the child of the disruption of that continuity; the bonding that

exi sts between the child and the child' s parent; the child s physical, nmenta
and enotional |evel of developnent; the child's cultural, racial, religious
and |inguistic background; the child' s views and wi shes, if they can be
reasonably ascertained; and the risk that the child may suffer harm through
bei ng removed from kept away from returned to or allowed to remain in the
care of a parent.
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403. The Children and Family Services Act, in situations where a child of
Aboriginal origin is the subject of a proceeding with respect to protective
intervention, allows for the M'kmag Famly and Children's Services of

Nova Scotia, at nay stage of the proceeding, to be substituted as a party for
the agency that conmenced the hearing. The M'kmag Family and Children's
Servi ces has been established with full |egislative authorities.

404. Through the Departnment of Community Services, many initiatives are in

pl ace to increase the independence of Fanmily Benefits recipients. The
Transition to Enpl oynent Programme, an initiative to help job-ready parents on
Fam |y Benefits find jobs, opened an office in July 1993 in Halifax. The

of fice provides job-search counselling and assistance such as résumé witing
and enploynent leads. A $1.9 million enploynent package announced in

August 1993 will provide 300 jobs to job-ready social assistance recipients.

405. Under the Nova Scotia Labour Standards Code, R S.N. S 1989, c. 246,
worren are entitled to 34 weeks' conbined maternity and parental |eave. New
parental -1 eave provisions also allow parents to take up to 17 weeks of unpaid
| eave of absence to care for their newborn or newmy adopted child. If
eligible, wonren may receive unenpl oynent insurance benefits while on | eave.

406. As of Decenber 1989, fermle provincial civil servants who are eligible
to receive maternity benefits under the federal Unenpl oynent |nsurance Act are
now pai d a suppl enentary all owance through the Suppl enmentary Unenpl oynent
Benefits Plan while on maternity | eave.

407. The Fami |y Mintenance Act, R S.N. S. 1989, c. 160, provides for the
paynment of maintenance for dependent children and spouses, where there is
reasonabl e need for the assistance.

408. The Fami |y Maintenance |Incone Support Programme (1991) allows single
parents on Fanmily Benefits who receive an irregul ar mai ntenance paynent to
assign the paynent to the province and receive the full anpunt of their
benefits.

409. The Family Orders Information Release Act, R S.N. S. 1989, c. 161
provides for the enforcenment of court orders respecting children and support
obligations by providing for the release of information that nay assist in

| ocating children, defaulting spouses or other persons.

410. The Mintenance Orders Enforcenent Act, R S.N S. 1989, c. 268, provides
for the reciprocal enforcenent of nmintenance where the respondent is not
conplying with an order of the court to provide nmaintenance for a child.

411. Efforts are under way to inplenent a Unified Famly Court. The
objective is to elimnate many |layers of courts and conflicting or concurrent
jurisdiction, particularly over famly matters. The phil osophy of the Unified
Fam |y Court will be to provide a renedial and therapeutic nodel of

adj udi cati on where procedures and processes are understandable, results are
durabl e and where, as nuch as possible, uncertainty and i nconveni ence are
elimnated. Plain-Ianguage rules and procedures will be devel oped.
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412. Section 16 of the Intestate Succession Act, R S.N. S. 1989, c. 236, which
outlined differences in succession rights between legitimate and illegitinmate
children has been struck down by the courts as no | onger applicable in

Nova Scoti a.

Article 25

413. The Provincial Electoral Boundaries Comm ssion was created to review the
boundaries set up for provincial elections. One of its criteria was to ensure
that the boundaries were set up in a manner that woul d encourage and give an
opportunity to Bl ack persons and racial mnorities to run for election. A new
Preston riding was created as a result of the review, and, in May 1993, a

Bl ack candi date was elected to the | egislature and subsequently appointed to

t he Cabinet by the Premier. The Cabinet also includes a nmenber of Lebanese
origin.

Article 27

414. The Select Committee on Education established by the government to
consult Nova Scotians on a wi de range of educational issues subnmitted its
report to the government in March 1992. The governnment accepted the
recommendati ons of the Cormittee. The Ofice of Race Rel ations and

Cross-cul tural Understanding was created in the Department of Education. This
Ofice is working with school boards, nulticultural groups and other education
partners in devel oping anti-racist principles and a provincial education race
relations policy. As well, the Ofice is working with school boards to
devel op race relations policies at the board | evel

415. A discussion paper and work plan on race relations is being devel oped.
The anti-racist principles will reinforce the individual's right to an
education free frombias, prejudice and intolerance. The race relations
policy will include school programes and practices pronoting self-esteem and
pride in individual cultures and heritages.

416. The Select Conmittee also identified a |l ack of Aboriginal role nodels
and a high drop-out rate anong Aboriginal students in Nova Scotia. A M'knmaq
education consultant has been hired to work with the nulticultural coordinator
and race relation consultant. The M'kmaq education consultant will work with
the M'kmaq community to develop a course on M'knmaq history and culture. A
pil ot course, open to all students, will be available in schools in districts,
where sufficient nunbers of M'knmaq children [|ive.

417. Following a 1991 anmendment to the Education Act, R S.N. S. 1989, c. 136,
as anmended, which provided for the designation of schools as Acadi an where the
nunber of French first-language students warranted such action, the Education
Act was further amended in 1991 to allow for the creation of conseils d'école
to be responsible for the operation and managenent of Francophone educati ona
facilities. There is one conseil d'école operating in Nova Scotia. There are
now 17 schools in the province that offer French-Ilanguage instruction

D. New Brunsw ck

| nt r oduction

418. This report covers the period 1 June 1990 to 31 May 1994.



CCPR/ C/ 103/ Add. 5
page 82

419. The government of New Brunswick is conmitted to the inprovement of the
civil and political rights of its citizens through the devel opment of policies
and programes and the passage of |egislation that advances said rights.

Article 2

420. Amendnents to the New Brunswi ck Human Rights Act in May 1992 provi ded
protection fromdiscrimnation on the basis of sex, including pregnancy and
sexual orientation. The Act now prohibits discrimnation and harassnent on
the basis of age; marital status; physical and nental disability; religion
race; colour; national origin; place of origin; ancestry; sex, including
pregnancy; and sexual orientation

421. New Brunswi ck has had an Enpl oynent Equity Programme in Part | of the
Public Service since 1986. The objective of the Programre is to inprove
wonen's representation in all occupational categories and groups where they
are currently under-represented, as well as to create a clinmate that supports
enpl oynent equity generally. In the spring of 1993, a new strategic direction
for empl oynent equity was approved by the Board of Management, which set forth
gquantitative and qualitative goals for all regular governnent departnents.

Fl exi bl e wor kpl ace arrangenents for Part | of the Public Service are a new
feature of the programe that will be introduced in Novenber 1994.

422. In 1993, the Province of New Brunswi ck instituted a Harassnent in the
Wor kpl ace Policy which applies to all personnel, including casuals, enployed
in Parts I, Il and Il of the New Brunswi ck Public Service. The policy
defines four different types of harassnent, including personal and sexua
harassment, poi soned work environnment and abuse of authority. In cases where
an informant or formal conplaint may be laid, the policy outlines procedures
to follow, as well as other options, including conplaints to the New Brunsw ck
Human Ri ghts Conmi ssion and conpl aints under the Crim nal Code of Canada.

423. The Equal Enpl oynent Opportunity (EEO Progranmme was established in 1982
to provide Natives and persons with disabilities equal access to enpl oyment,
trai ning and pronotional opportunities in Part | of the New Brunsw ck Public
Service. The definition of eligibility was expanded in COctober 1990 to

include visible mnority persons. |In Cctober 1990, the EEO Programme created
a new non-bargai ning classification designed to accommbdate intellectually
di sabl ed persons. |In August 1993, an anendnent to the Civil Service Act nade

it possible for persons registered under the EEO Programme to be eligible to
apply for in-service conmpetitions which would otherwi se have been closed to
them Eligible persons can al so be appointed to a regular position w thout
conpetition. During 1995, the EEO Progranme will double its potential for

j ob- pl acenent opportunities by extending its services into Part Il (schoo
districts) of the Public Service.

424. The Province of New Brunswi ck has had a policy on nmulticulturalism
since 1986. The policy is founded on the principles of equality,

appreci ation, preservation of cultural heritages and participation. The
policy is inplenented through neasures designed to advance the above
principles, as well as through the establishment of a ministerial advisory
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commttee representative of all cultural comrunities that advise the Mnister
Responsi ble for Miulticulturalismon matters pertaining to the multicultura
nat ure of New Brunsw ck.

Article 3

425. The Pay Equity Act was passed in June 1989. Pay equity reflects the
principle of equal pay for work of equal value and is a positive step toward
| abour-force equality between nmal e and fenal e enpl oyees. Pay equity
adjustnents in Part | of the New Brunswi ck Public Service were distributed
over a four-year period beginning 1 October 1991. Pay equity will be
introduced in Part Il (school districts) of the Public Service in

November 1994.

Article 4

426. The Emergency Measures Act of New Brunswi ck provides for the fornulation
and i npl enentation of emergency plans. 1In the Act, an emergency neans a
present or imm nent event where pronpt coordination of action or regul ation of
persons or property is undertaken to protect property, the environment, or the
health, safety or welfare of the civil population

427. A state of energency can be declared by the Mnister of Miunicipalities,
Culture and Housing or an elected official representing a municipality. In
declaring a state of energency, the Mnister or elected official can do
everyt hing necessary for the protection of property, the environment, and the
health or safety of persons therein. Under the Act, the Disaster Assistance
to Municipalities Regulation governs the provision of chargeabl e and

non- char geabl e assi stance to nunicipalities by the province.

Article 6

428. The New Brunswi ck Medicare Plan is the primary health insurer for

el i gi bl e New Brunswi ck residents and provides for entitled nmedical and

hospi tal services, regardl ess of age, state of health or financial condition
Medi care is financed fromthe general revenues of the province and
contributions fromthe federal Government. There are no prem uns.

429. The Prescription Drug Programme provides prescription drug benefits

to eligible residents of New Brunsw ck. The Progranme consists of severa

i ndi vi dual drug plans, each designed to neet the needs of beneficiary groups.
Beneficiary groups are identified in the Programe.

430. In Septenber 1993, the Mnister of Health and Conmunity Services and the
Prem er of New Brunswi ck announced that the day-to-day operations of Medicare
woul d be contracted out to the private sector. As a result, the Medicare
system woul d be revanped, a new magnetic-strip card would be introduced, and
recei pts would be issued to residents who have received services from
physicians. The initial steps to achieve these goals were taken. Responses
to a request for proposals were received in January 1994. As a result,
ongoi ng di scussi ons and devel opnental work were begun in the fiscal year, and
it is expected that the contracting out of Medicare adm nistration will occur
in fiscal year 1995/ 96.
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Article 7

431. Procedures for gaining consent to treatment of voluntary and involuntary
patients in psychiatric hospitals in New Brunswi ck were revised in the new
Mental Health Act, anmended in May 1994,

432. The Mental Health Act 1994 states that any patient, including an

i nvoluntary patient, has the absolute right to refuse any psychiatric
treatment, unless a finding of inconpetency to consent to treatment is made
by a tribunal conposed of a barrister and two nenbers of the public. The Act
states that the tribunal can authorize the treatnment of involuntary patients
wi thout their consent, if a finding of inconpetency is made. The tribuna
shal |l have regard to: (a) whether or not the nental condition of the person
will or is likely to be substantially inproved by the treatnment; (b) whether
or not the nental condition of the person will or is likely to be inproved
wi t hout treatnent; (c) whether or not the foreseeable benefit fromthe

treat ment outwei ghs the risk of harmto the person; (d) whether or not

the treatnent is the least restrictive that nmeets the requirenents of

par agraphs (a), (b) and (c). The Act states that, in making an order to

aut horize routine clinical nedical treatnment w thout consent, the tribuna
must consider the best interests of the patient, as well as the reliable and
informed state of the person when consent is refused.

433. The Act states that a patient found not conpetent to make treatnment
deci sions can apply to a review board to challenge the tribunal's finding.
A review board is conprised of one senior barrister, one psychiatrist and
one nenber of the public.

434. The Act states that, if the tribunal refuses to authorize treatnent

wi t hout consent, the attending psychiatrist my apply to the review board to
consi der such treatnent. |In response to the application of the attending
psychi atrist, the review board may authorize treatnent: (a) if it is of the
opinion that the treatnment is in the best interests of the involuntary
patient; and (b) if it is of the opinion that, w thout the treatment, the

i nvol untary patient would continue to be detained as an involuntary patient
wi th no reasonabl e prospect of discharge. |In authorizing treatnment, the
revi ew board nust al so consider any known previous refusal to give consent
while the patient was nmentally conpetent, and considering: (a) if it
constitutes reliable and inforned instructions based on the patient's

know edge of the effect of the treatment; (b) if it is current; (c) if it
applies to the patient's circunstances; or (d) if it has been revoked or
revised by a subsequent consent or by a subsequent accepted treatnment while
the patient was conpetent.

435. The Act states that if a person is declared not conpetent to give or to
refuse to give consent, a certificate to that effect nust be filed with the
adm ni strator and the adnministrator shall give the person to whomit relates

a copy of the certificate, as well as a witten notice that the person is
entitled to apply to the review board to have the issue reviewed. A voluntary
and an involuntary patient nmay apply to the review board to consider if his or
her treatnent is appropriate according to the Act. If a patient is not
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satisfied with any decision of the tribunal or review board, he or she has the
options of laying a conplaint with the Ofice of the Orbudsman or applying to
the courts.

436. The Act states that the request to adnmit involuntarily may al so be
acconpani ed by a request for an order to adm nister routine clinical medica
treatnment w thout consent, as well as a certificate of the attending

psychi atrist attesting whether the patient is nentally conpetent to consent
to routine nedical treatnent.

437. The tribunal can authorize routine clinical nedical treatment: (a) for
a patient less than 16 years of age, if it is the patient's best interest;
(b) for a patient nore than 16 years of age who is not conpetent or who
refuses to consent, if: (i) any previous objections to treatnent made while
conpetent are felt to be not reliable, not current or not applying to the
present circunstances; (ii) if the treatnent is in the best interest of the
patient; (iii) if the patient will not get better w thout the treatnent.

438. The Human Ti ssues Act was anended in May 1992. The Act regul ates

inter vivos transfer of human tissue for transplants and post-nortem transfer
of human tissue for transplants and other purposes. A donor can request in
witing, in the presence of at |least two witnesses, during his or her |ast
illness, that his or her body or specific parts thereof be used after death
for therapeutic purposes, or for the purposes of nedical education and
research. Procedures for consent are outlined in the Act. A consent form has
been attached to each New Brunswi ck driver's licence since 1979. The Act
makes it illegal to buy, sell or deal in human tissues, directly or
indirectly, other than bl ood or a blood constituent.

439. In 1993, the New Brunswi ck Human Ti ssues Programe Advisory Committee
proposed to the Departnment of Health and Community Services that
organ-donation information be included in Medicare's proposed magnetic-strip
card. This would significantly increase the nunber of potential donors in
New Brunswi ck and create a nmuch nore effective information-retrieval system
in hospitals: deceased persons who have agreed to donate their organs could
be immediately identified through the information contained in their
magnetic-strip card. Plans are currently under way for the inplenentation of
this proposal when the Departnent introduces the new nmagnetic-strip card in
Decenber 1994. Upon receipt of the new card, every Medicare recipient will be
required to conplete a formthat contains reference to organ donation in the
“must - conpl ete” section. This information will then be stored electronically
on Medicare's new magnetic-strip card.

440. As of March 1994, children who woul d have previously been placed in a
provincial institution, as called for by the place of safety provision of the
Fam |y Services Act, are now placed in famly support or foster home settings,
where they can receive conmunity-based care

441. The Mental Health Act, 1994 provides for a tribunal to order the
treatment of a person under 16 if it is in the patient's best interest,

provi ded certain criteria have been net. Appeal procedures are provided for
in the Act.
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442. A new six-bed community residential centre is expected to be established
in Moncton by May 1995. This facility will support community-based programres
by providing eval uation and diagnostic services, as well as short-termrespite
care.

Article 9

443. The Mental Health Act was anmended in May 1994 to provide expanded rights
for psychiatric patients in the Province of New Brunswi ck. In particular
certain procedures for involuntary admi ssion to a psychiatric facility were
changed. Procedures to follow for involuntary adm ssion to a psychiatric
facility in New Brunswi ck are contained in the new Act.

444, The Act calls for the creation of a patient advocate to advance the
legal and civil rights of involuntary patients. There are three patient
advocates in New Brunswi ck

445. Every psychiatric facility has the power to carry on its undertaking as
authorized by the Mental Health Act, but where the provisions of other Acts
conflict with those of the Mental Health Act, the provisions of the Menta
Heal th Act prevail.

Article 10

446. In conpliance with the federal Young Offenders Act, section 7 (2), it is
the policy of the Departnment of the Solicitor General, Correctional Services
Division, that all young offenders are to be held separate and apart from any
adult who is detained or held in custody. Procedures to follow are contai ned
within the Young Offender Institutional Policy and Procedures (1993) and the
Institutional Services Policy and Procedures (1990) of the Departnment of the
Solicitor Ceneral, Correctional Services Division

447. It is the policy of the Correctional Services Division to separate
convi cted and accused persons. The Division operates three kinds of adult
facilities. These are jails, correctional centres and conmunity-residentia
centres. Those persons awaiting trial are held in jails and/or correctiona
centres. Once sentenced, prisoners nmay then be transferred to other
correctional centres, jails and/or community-residential centres for
rehabilitative progranm ng.

Article 17

448. The Right to Information Act ensures that every person is entitled

to request and receive information relating to the public business of the
provi nce upon conpletion of an application formand paynent of a fee of

five dollars. Any person may request information by applying to the mnister
of the department where the information is likely to be kept or filed, and the
appropriate mnister shall grant or deny the request within 30 days of receipt
of the application. The Act defines situations where there is no right to
information. Any person who is not satisfied with the decision of an
appropriate mnister, or where the appropriate mnister fails toreply to a
request within the tine prescribed, may refer the matter to the Ofice of the
Orbudsman or to the court.
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449. The privacy rights and right to information provisions of the Menta
Health Act were anended in May 1994 with a view to giving broader rights

to patients. Wthout exception, the patient is entitled to privacy of

comuni cation. The Act also stipulates that patients are entitled to exam ne
and copy their clinical record. However, the adm nistrator may apply to the
review board to withhold part or all of the record. The patient and the

adm ni strator may make submi ssions to the Review Board before a decision is
made. [If a patient is not satisfied with the decision of the Revi ew Board,
he or she may make a conplaint to the Ofice of the Onrbudsman or apply to the
courts. The Act al so provides specific guidelines for situations in which the
adm ni strator may di sclose information to others.

450. The Family Services Act was anended in May 1992 to provide for stricter
enforcenent of support paynments. The provincial enforcement service may
apply to the mnister to have a provincial information bank searched. The
information is then released to the enforcement service for purposes of
enforcing an order for support. The release and disclosure of information for
the purpose of enforcing support orders shall not be deemed a contravention of
any Act or regulation or any common-law rule of confidentiality.

Article 18

451. The Schools Act, assented to 20 June 1990, provides for one publicly
funded educational system from Grade 1 through to Grade 12. Kindergarten is
an optional, free programre.

452. Section 78 of the Schools Act states that all schools conducted under
this Act are to be non-sectarian

453. Section 60 of the Act provides that no action shall be taken with
respect to the absence of children fromschool on a day regarded as a Holy Day
by the Church or religious denom nation to which the child, or parents of the
child, bel ong.

Article 23

454. The Marital Property Act recogni zes that contributions of husband and
wife to a marriage are of equal inportance, and each spouse is entitled to an
equal share of the marital property except in certain special circunstances.
In ordinary circunstances, the Act stipulates that each spouse is equally
entitled to possession of the marital honme. There are certain rights that
flow fromthis entitlenent: therefore, the |legal owner of the marital hone
cannot force the other to | eave, and cannot di spose of the hone or househol d
goods wi thout the other's consent.

455. The support provisions of the Famly Services Act, unlike those dealing
with property under the Marital Property Act, extend to conmmon-| aw spouses who
have |ived together for three or nore years, or who are in a relationship of
some permanence and have a child. Either spouse may ask for support fromthe
ot her, based on their respective need and ability. Both parents are obligated
to contribute toward their children's upbringing, to the extent that they are
able to do so.
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456. There have been changes to the Fami |y Services Act which provide for

stricter enforcenent of fam |y support orders. In May 1991, the Act was
amended to enpower the court to register a |lien against a payer's property if
the payer is in default of payment of a support order. In April 1992, a new

system of enforcing support orders was established in New Brunswi ck called the
Fam |y Support Orders Service. The Service, which is free and optional for
those who choose to use it, provides that support orders and agreenents filed
with the court for the purpose of enforcenment are automatically collected and

monitored by the court. If the person owi ng support does not make a payment
or underpays, the court automatically takes i medi ate action to enforce the
order. In May 1992, the Act was anended to allow the Family Support Orders

Service to apply to the minister to have a provincial information bank
searched. The information is then released to the Service for purposes of
enforcing the support order. The release and disclosure of information for
t he purpose of enforcing support orders shall not be deenmed a contravention
of any Act or regulation, or any comon-law rule of confidentiality.

457. In Septenber 1993, the Departnent of Inconme Assistance (now the
Department of Human Resource Devel opnent) began to enforce a fanm |y support
orders policy which recogni zes that parents have an obligation to support
their childen and that those seeking assistance nmust first seek all other
means of support. The policy requires single parents who are applying for, or
who are already on incone assistance, to identify the paternity of their child
or children in order to determne their eligibility for and | evel of incone
assi stance benefits.

Article 24

458. The protection provisions of the Fanm |y Services Act apply to al
children wi thout discrimnation

459. The Vital Statistics Act is expected to be anmended in Cctober 1994 to
permt registration of the birth of a child in a name that is determned in
accordance with the child' s cultural, ethnic or religious heritage. These
changes will recognize the expanding nulticultural reality of the province
and will enable the birth of a child to be registered in accordance with

Aboriginal practices and traditions. The Change of Name Act will pernmt a
change of registered nane in the same nmanner as the Vital Statistics Act.

Article 27

460. The Province of New Brunswi ck continues to inplenent its Oficia
Languages Policy, which cane into force in 1988.

461. In Novenber 1990, the Oficial Languages of New Brunsw ck Act was
anended to ensure that all citizens of the province have the right to be heard
by a court that understands, without the need for translation, the officia

| anguage in which the person intends to proceed.

462. The Insurance Act sets out certain requirenents regarding the provision
of legal services, and of forms and docunents relating to i nsurance contracts
in both official |anguages upon request.



CCPR/ C/ 103/ Add. 5
page 89

E. Quebec

463. The governnment of Quebec conmitted itself to conplying with the
I nternational Covenant on Civil and Political Rights by adopting Oder in
Counci| 1438-76 on 21 April 1976.

464. The follow ng report contains information on the neasures taken by

t he government of Quebec to inplenent the Covenant during the period from

1 June 1990 to 31 May 1994. It thus adds to the information in the previous
reports.

465. It should be noted that relevant information on inplenentation of the
Covenant is already included in the contributions of the government of Quebec
to Canada's twelfth report on the International Convention on the Elimnation
of Al Fornms of Racial Discrimnation, fourth report on the Convention on the
Eli m nation of Al Fornms of Discrimnation against Wwnen and initial report on
the Convention on the Rights of the Child. Where necessary, more specific
references will be nade to those reports in the discussions on the rel evant
articles.

Article 2

466. Quebec's Conmi ssion des droits de |a personne, which is responsible for
pronmoti ng and uphol ding the principles enunciated in the Charter of Human

Ri ghts and Freedons (R S.Q, c. C12), opened 4,521 investigations between

1 January 1990 and 31 Decenber 1993. The appendix to this section presents
the distribution of those investigations by year, ground of discrimnation and
sector of activities.

467. As mentioned in paragraph 118 of the third report, Quebec's Nationa
Assenbly passed the Act to Amend the Charter of Human Ri ghts and Freedons
Concerning the Conmi ssion and Establishing the Tribunal des droits de |la
personne (S.Q 1989, c. 51) in June 1989. Since the Act cane into force on

1 January 1990, the Tribunal has rendered 85 judgenents under its jurisdiction
over discrimnation and exploitation. A nunber of those judgements have
gquoted or drawn inspiration frominternational human rights instrunents,

i ncl udi ng the Covenant.

Article 3

468. Quebec's Conmi ssion des droits de |la personne has continued its

i npl enmentation of affirnmative action programes (see paragraphs 115 and 116 of
the third report). At the end of 1993, there were 45 active

vol untary-programme files. As of that tinme, 321 private conpani es had
undertaken to participate in the contractual conpliance programe; 124 of them
were under an obligation to set up an affirmative action programe. The
conmpani es concerned have a total of 118, 000 enpl oyees.

469. However, conpanies participating in both voluntary programes and the
contractual conpliance programme have nentioned that the recession sonetines
makes it hard to achieve the numerical objectives that have been set. Such
programes can only be entirely effective in a period of econom c recovery.
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Article 7

470. \here acts of the police are concerned, section 35 of the Act Respecting
Police Organization (RS.Q, c. 0-8.1) provides that the Code of Ethics of
Quebec Police Oficers (RS.Q, c. 0-8.1, r.1) sets out the duties incunbent
upon and standards of conduct to be upheld by police officers in their
relations with the public. The Code applies to nmenbers of the Slreté du
Québec, the Police Departnent of the Communaut é urbaine de Montréal and every
ot her rmunici pal police force, and to special constabl es.

471. The Code of Ethics regul ates the conduct of police officers in the
performance of their duties (sect. 5), prohibits themfrom engaging in any
form of abuse of authority, and requires that they respect the authority of
the aw and of the courts, that they performtheir duties with integrity and
inmpartially, and that they respect the rights of any person in their custody
(sects. 6-10).

472. Any breach or omission in respect of a duty or standard of conduct
constitutes a transgression and is subject to penalty under the Act Respecting
Police Organi zati on, which provides for machinery consisting of complaints,

i nvestigations and hearings of a quasi-judicial nature to ensure the

i npl enmentation of the Code and in so doing to effectively protect citizens
rights (sects. 35-149). The Rules of Evidence, Procedure and Practice of the
Conmité de déontol ogie des policiers (RS. Q, c. 0-8.1, r.2) ensure an
expedi ti ous and sinple proceeding that respects the principles of natura
justice and equality between the parties. The function of the Police Ethics
Conmmi ssioner is to receive and exani ne conplaints. Thus, in 1993-1994, the
Conmmi ssi oner received 1,092 conpl ai nts about the conduct of 1,558 police

of ficers or special constables, nost of which concerned breaches of

sections 5, 6 and 7 of the Code of Ethics of Quebec Police Oficers:

m sconduct, abuse of authority, and disrespect for the authority of the |aw
and of the courts. O those conplaints, 53 per cent resulted in

i nvestigations and 12 per cent resulted in attenpts to conciliate the parties.
After exam nation, a certain nunber of conplaints were held to be frivol ous,
vexatious or nmade in bad faith (28 per cent). During that period, the Comté
de déontol ogie policiére, which is responsible for deciding whether a police
officer's conduct is a transgression of the Code of Ethics, inposed 31
penal ti es rangi ng fromwarnings to dism ssals.

473. The Mnister of Public Security may request the Director General of the
Siret é du Québec, the chief of any other police force or any person
responsi bl e for any other class of peace officers to submt, within the tine
the mnister indicates, detailed reports on disturbances of the peace, order
or public security and, where appropriate, reports on the corrective measures
he or she intends to take (section 173 of the Act).

474. Furthernore, a coroner may al so, at an investigation or inquest, make
any recommendation directed toward better protection of human life pursuant to
section 3 of the Act Respecting the Deternination of the Causes and

Circunmst ances of Death (R S.Q, c. RO0.2).

475. Finally, it should be added that victinms of unlawful acts can also bring
actions in civil liability to obtain conpensation
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476. Articles 10 through 31 of the new Civil Code of Quebec contain

provi sions on the consent a person must give before undergoing a nedical or
psychi atric exam nation, receiving care or treatnment, undergoing surgery,
whet her therapeutic or otherw se, alienating a part of his or her body or
being submtted to an experinment. |In such matters, which are related to the
integrity of the person, the Code draws its inspiration fromthe principle
that the human body nmay not be the subject of trade; it reaffirms the
inviolability of the person by stating as a basic rule that the person nust
give his or her free and enlightened consent before any act what soever,

whet her nedical or otherwi se, is perforned. The new Code also |ays down the
rules that apply in an energency, or where persons are incapable of giving
their consent due to age or | ack of discernnent.

477. The Code lists the circunmstances in which a mnor or a person of ful

age who is incapable of giving his or her consent may subnit or be submitted
to an experinent and |ays down the general framework for such experinents. It
al so states the principle that a person nust consent before a part of his or
her body that is renpbved as part of the care that he or she receives my be
used for research purposes. The Code also states the principle that the
alienation by a person of a part or product of his or her body is gratuitous
and that an experinment may not give rise to any financial reward other than
the payment of an indemmity as conpensation for the |oss and i nconveni ence
suffered by the person submtted thereto.

Article 9
478. In Quebec, section 1 of the Charter of Human Ri ghts and Freedons

provi des for the right to personal freedom and security, and sections 1
through 38 of the Charter prevail over any other Act, even subsequent to the

Charter. Chapter 11l of the Charter (sects. 23-38) on judicial rights
entrenches the rights recognized in article 9 of the Covenant in relation to
arrest, detention and a fair trial. Thus, the Charter provides that no one

may be deprived of his or her liberty or rights except on grounds provided by
| aw and in accordance with prescribed procedure (sect. 24). Furthernore, no
one may be subjected to unreasonable search or seizure (sect. 24.1), and every
person arrested or detained nust be treated with humanity and with the respect
due to the human person (sect. 25). Every person arrested or detained has a
right to be pronptly inforned, in a | anguage he or she understands, of the
grounds for his or her arrest or detention, and of the specific offence with
whi ch he or she is charged. Such a person has a right to i medi ately advi se
his or her next of kin, to have recourse to the assistance of an advocate, and
to be promptly inforned of those rights (sects. 28, 28.1 and 29) and brought
before the conpetent tribunal or released (sect. 30). Finally, section 49
entitles a victimof interference with any right or freedomto obtain the
cessation of such interference and conpensation for the resultant noral or

mat eri al prejudice.

479. Articles 73 and 82 of the Code of Penal Procedure (R S.Q, c. C25.1)
confirmthe comon-|aw principles of Canadian crimnal |aw, by providing that
an accused has a right to be informed of the grounds for his or her arrest. A
failure to respect this right may result in exclusion of any evidence obtai ned
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in such circunstances and, as a consequence, in acquittal of the accused. The
decl arations used by police forces when arresting an individual take this
right entirely into account.

480. Concerning the tinme for appearance, in addition to the applicable
general rules of Canadian crimnal |aw, the Code of Penal Procedure provides
that an accused may be arrested if he or she refuses to identify hinself or
hersel f adequately, or refuses to stop comnmitting an offence. The arrested
person nust be rel eased from custody once the grounds for his or her arrest
cease to exist. In every case, article 89 of the Code provides that if the
accused is kept in custody, he or she nust be brought before a court within
24 hours.

Article 10

481. Every person inprisoned in Quebec's corrections system may avail hinself
or herself of the relevant sections of the Canadi an and Quebec Charters

(rmore specifically sections 7, 9, 11, 12 and 24 of the Canadi an Charter and
sections 1, 24 through 32.1 and 49 of the Quebec Charter) to determ ne whether
his or her rights are being respected and, if necessary, ensure that they are
respected or, if they are not, to obtain relief, thus giving effect to the
provi si ons of the Covenant.

482. Thus, sone 65 habeas corpus proceedi ngs were instituted agai nst Quebec
prison authorities between 1 April 1990 and 30 April 1994. This neans that

65 persons inprisoned in Quebec houses of detention applied to a court to

deci de wi thout delay on the | awful ness of their detention (article 9 (4) of
the Covenant), and sonme of them where appropriate, were released or had their
| ockdowns or cellular confinenents term nated.

483. Finally, in the same period as that referred to in the preceding

par agr aph, the corrections services paid $179,917 in conpensation to

i ncarcerated persons as a result, anong other things, of clains for unlawfu
detention (article 9(5) of the Covenant) and for the |oss of personal effects.

484. In Septenber 1989, the Governnent published a draft regul ati on on houses
of detention, and Quebec's Conmmi ssion des droits de |la personne adopted a
position on this draft regulation in April 1990. The draft regulation

mai nt ai ned the right of accused persons to be segregated from convicted
persons and, to a certain extent, the right of accused juvenile persons and
juvenile offenders to be segregated fromadults. However, the recognition of
these rights was subject to a general reservation related to situations
endangering the security of innmates and accused persons, of third persons and
of the institution. The Comm ssion pointed out that the restrictions placed
by the draft regulation on the right to segregated detenti on was inconsi stent
with sections 26 and 27 of Quebec's Charter of Human Ri ghts and Freedons. The
Conmmi ssion's position was al so based on an anal ysis of the neani ng of

article 10 of the Covenant. In particular, the Human Rights Committee had

al ready stated in General Observation No. 21 that “to treat all persons
deprived of their liberty with humanity and with respect for his or her
dignity is a fundanental rule of universal application, and that application
cannot therefore be dependent on the physical resources available in a State
Party”. The Conmi ssion accordingly felt that the “exceptional circunstances”
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referred to in article 10(2)(a) are not related solely to a shortage of
physi cal resources. After the Commi ssion had adopted this position, the draft
regul ati on was wi t hdrawn.

Article 11
485. The relevant information was provided in the first report.
Article 12

486. Al though the issue arose in relation to an enploynent contract, it
shoul d be noted that the validity of a nunicipal council's resolution
requiring enployees of a nunicipality to reside on its territory has been
chal l enged in the Court of Appeal of Quebec.

Article 14

487. In addition to the information provided in previous reports, a project
initiated by the Conmi ssion des droits de |a personne to educate Quebec's

| egal and judicial conmunities to the problem of adequate understandi ng of
the judicial process by deaf persons was carried out between April 1993 and
March 1994. The objective was to acquai nt governnment and non- gover nment a
organi zations with the specific problens faced by deaf persons in relation to
equal access to justice. The information sessions reached both governnent
managers, and advocates and notari es.

Article 16

488. To update the information contained in the first report, Quebec's
Nat i onal Assenbly passed the new Civil Code of Quebec (C.C. Q) on

18 Decenber 1991, and article 1 of the new Code restates the provisions
of article 18 of the forner Code.

Article 17

489. In the process to reformthe Cvil Code, the Quebec governnent

i ntroduced a specific chapter on the protection of privacy (arts. 35-41).
Article 35 provides that no one nmay invade the privacy of a person w thout the
consent of the person or the person's heirs unless authorized by law. The
purpose of articles 37 et seq. is to establish a legal framework for the
activities of persons (legal persons established for a private interest, in
particul ar) who establish files on other persons. The Civil Code provisions
add to the guarantees laid down in the Charter of Human Ri ghts and Freedons,
which were nentioned in the first report. Section 24.1 of the Charter, which
reads “No one may be subjected to unreasonabl e search or seizure”, also
protects the individual from unreasonable interference.

490. Two other statutes have added to the protection of privacy, where

i nformati on on an individual held by a public body or private sector

organi zation is concerned: the Act Respecting Access to Docunents Held by
Public Bodies and the Protection of Personal Information (R S. Q, c. A-2.1)
and the Act Respecting the Protection of Personal Information in the Private
Sector (S.Q 1993, c. 17). \Were the second of these statutes is concerned
t he Conmi ssion des droits de |a personne, although approving the Bill's

obj ectives and main characteristics, had recomended that it be amended to
fully guarantee respect for privacy; several of the anmendnments suggested by
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t he Conmi ssion were incorporated into the final version of the Act. (Genera
Qobservation No. 16 of the Conmittee, para. 10).

491. It should be nentioned that a request was made to the Comm ssion des
droits de la personne in 1992 for an opinion on the video surveillance of
publ i c roadways conducted by certain municipalities. 1In its opinion, the

Conmi ssion reconmended that to ensure that interference with privacy is

i mpossi bl e, the videotaping of persons on comercial or residential roads be
limted to cases in which an offence is being conmitted or is about to be
commtted, or to cases in which there are reasonabl e and probable grounds to
bel i eve that an offence could be committed.

492. In paragraph 5 of Ceneral OCbservation No. 16, the Committee asks States
to indicate in their reports what nmeaning they give to the terms “famly” and
“home”. In Quebec, the right to privacy relates primarily to the person
regardl ess of whether or not the person lives in a famly. There is no single
definition of “famly”, as each individual is free to consider hinself or
herself to be or not to be a nenber of a famly, whether extended or

ot herwi se. Every person has a right to respect for privacy regardl ess of the
type of famly in which he or she lives. Moreover, article 75 of the G vi
Code of Quebec provides that the domicile (honme) of a person, for the exercise
of his or her civil rights, is at the place of his or her principal residence.
The concept of privacy applies primarily to the concept of residence, that is,
the place or places where a person usually resides.

493. Finally, according to section 49 of the Charter of Human Ri ghts and
Freedoms, a victimof interference with the right to privacy may apply to an
ordinary court of law to obtain the cessation of such interference, and
conpensation for the resultant noral or material prejudice. Since 1990, nore
than 25 judicial decisions on this subject have been reported.

Article 18

494. In addition to section 3 of the Charter of Human Ri ghts and Freedons,

whi ch was nentioned in the first report, section 10 of the Charter provides
that every person has a right to full and equal recognition, and exercise of
the freedom of conscience, religion and opinion wthout distinction, exclusion
or preference based, inter alia, on religion, political convictions or

| anguage. The Education Act (R S.Q, c. 1-13.3) provides for the freedomto
choose between noral instruction, Catholic or Protestant religious

i nstruction, and instruction of another religious denom nati on, where such
instruction is given at the school

495. On the freedom of religion, the Suprene Court of Canada held in

Conmi ssion scolaire de Chanbly v. Bergevin, [1994] 2 S.C. R 525, that, to
conply with the Charter of Human Ri ghts and Freedoms, a school board had to
pay Jew sh teachers who, in observance of their religious precepts, had been
absent and unavail able to teach on the day of Yom Ki ppur. The Suprenme Court
consi dered the action taken by the school board to acconmpdate the religious
beliefs of these teachers, which was limted to granting them a day of unpaid
| eave to cel ebrate Yom Ki ppur, to be insufficient.
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496. In another decision, P.(D.) v. S.(C), [1993] 4 S.C. R 141, the Suprene
Court upheld the constitutionality of article 30 of the Civil Code of Lower
Canada (now article 33 of the Civil Code of Quebec), according to which

deci sions concerning a child nust be based on the child's interest, and
respect for his or her rights. This provision is of potential relevance in
famly matters, where parents with different religious convictions disagree
over their child s religious education and apply to a court to settle the

di spute. W should also nmention that, according to article 599 of the Cvi
Code of Quebec, the father and nother have the rights and duties of custody,
supervi sion and education of their children

Article 19

497. Sections 58 and 68 of the Charter of the French Language

(RS.Q, c. CG11) on the I anguage of commerce and busi ness were anended by the
Act to Anend the Charter of the French Language (S.Q 1993, c. 40). The new
version of section 58 establishes the principle that public signs and posters,
and comercial advertising, may now be either in French alone, or in French
and anot her | anguage, provided that French is markedly predom nant. On the
subj ect of firmnanes, the new version of section 68 provides that, as a
general rule, a firmname may be acconpanied with a version in a | anguage

ot her than French provided that, when it is used, the French version of the
firmname appears at |east as promnently. As for the use of firmnames in
public signs and posters, and commercial advertising, it is governed by the
rul es that apply under section 58 of the Charter of the French Language.

Mor eover, these provisions have been brought to the attention of the Conmttee
on Human Rights in the formof detailed additional information on interna
nmeasures adopted in response to the Conmttee's observations respecting
conmuni cati ons Nos. 359/1989 and 395/1989.

498. In May 1991, the Comm ssion des droits de |la personne nmade a nunber of
recomendations to the Commi ssion des écoles catholiques de Montréal on the
use of | anguages inside French schools. It stressed the problem fromthe

poi nt of view of freedom of expression, raised by that school board' s proposed
ban on the use of | anguages other than French on school grounds. Although
legitimate insofar as it applied specifically to teaching activities, such a
ban woul d be inconsistent with the Charter of Human Ri ghts and Freedoms if it
were also to apply to relations anbng students outside those activities. The
Comm ssion des écoles catholiques de Montréal followed the Conmm ssion's
recommendat i ons.

Article 20

499. Hate propaganda is prohibited by section 319 of the Crimnal Code. In
Quebec, section 319 is conmplenented by a directive of the Attorney General to
his or her prosecutors requiring that, at the tine of sentencing for such a
crime, they stress its discrimnatory nature as an aggravating factor for the
sent ence.

500. Paragraphs 204, 205 and 206 of Canada's twelfth report on the

I nternational Convention on the Elimnation of Al Forns of Racial

Di scrimnation report on the activities of the Comni ssion des droits de la
personne. They mention the establishnment in 1990 of the Conmité d'intervention
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contre la violence raciste, the report it published in June 1992 and the
measures proposed as the result of a symposiumon racist violence organized in
1993. Finally, they nention that the Commi ssion is pursuing its public
activities to conbat racist novenents.

501. The Commi ssion des droits de |la personne has al so studi ed the question
of the bal ance between the fundanental freedons, freedom of expression in
particular, frequently raised in their defence by racist nmovenents, and the
rights to dignity and equality, anong others. At first, the Conm ssion's
study consisted in analysing the neans provided by the Charter of Human Ri ghts
and Freedons for conmbating the activities of racist movements. This review of
the | egal avenues nade it possible to define the Iimts and suggest possible
solutions while keeping international obligations and certain constraints
flowing fromconstitutional lawin mnd

Articles 21 and 22

502. The legislative basis for the recognition and protection of the rights
set out in articles 21 and 22 lies primarily in the Charter of Human Ri ghts
and Freedons and the Labour Code (R S.Q, c. C27). Section 3 of the Charter
states clearly that every person possesses the freedons of peaceful assenbly
and of association. The exercise of these rights can be subjected to no
constraints of a discrimnatory nature, as victinms of any unl awful
interference with their rights and freedons have specific remedies at their
di sposal

503. O the other Quebec |egislation applicable on this subject in respect of
col l ective | abour relations, the Labour Code constitutes the main illustration
of the practical application of the principles contained in articles 21 and 22
of the Covenant. It provides as follows: “Every enployee has the right to
bel ong to the association of enployees of his choice, and to participate in
the formation, activities and managenment of such association” (sect. 3). In
this respect, it contains neasures to protect union activities and a mechani sm
for the certification of representative associ ations by independent

organi zations on the basis of clearly defined criteria that are known in
advance. An association that has proven its representativeness will, for a
limted period, have the exclusive right (and related duties) to represent a
defined group of enployees in collective bargaining. Anmong other measures,
the Code al so recognizes the right to strike, which is a practica
mani f estati on of the right of peaceful assenbly when it takes the formof a

pi cket line, and grants |egal protection by prohibiting the enployer from
usi ng repl acenent workers to performthe strikers' work, except within very
strict limts. |In the public and parapublic sectors and in the public
service, however, the right to strike is subject to the mintenance of
essential services, while nunicipal policenmen and firenmen have mandatory
arbitration in lieu of the right to strike. Were the right of peacefu
assenbly is concerned, the legislation sinply prohibits the hol ding of union
meetings in the workplace, unless certain conditions are satisfied.

504. (Quebec's National Assenbly has al so passed a nunber of special
provi sions for specified groups of enployees, or for one or nore sectors of
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activity, on the exercise of the rights of peaceful assenbly and association
This is true, for exanple, of provincial police officers, the construction and
provinci al public service sectors, and artists.

Article 23

505. Aside fromthe information about the famly included in article 17 of
the Civil Code of Quebec, Book Two of the Code |ays down a series of rules

ai med at nmintaining harnonious relations within the famly and protecting its
menbers. It establishes the principle of the equality of spouses in the
exercise of their parental authority along with their obligation to maintain
their children.

506. In its chapter on econom ¢ and social rights, the Charter of Human
Ri ghts and Freedons confirns that a husband and wi fe have the same rights,
obligations and responsibilities in the marriage. It further provides that

every person has a right, for hinself or herself and his or her famly, to
measures of financial assistance and social neasures susceptible of ensuring
such person an acceptabl e standard of living. This right is supported by a
nunber of government incone security and social services programres.

507. As for article 23 (3) of the Civil Code of Quebec, it provides that
marri age nmay be contracted only between a nman and a woman expressi ng openly
their free and enlightened consent, and they nust be at |east 16 years of age.

508. At the dissolution of the matrinonial reginme established between
spouses, the National Assenbly has provided for a series of nmeasures intended
to ensure that the spouses have equal rights and to protect their children

Two specific exanples are the partition of the fam |y patrinony provided for
in articles 414 et seq. of the Civil Code and the conpensatory all owance
provided for in articles 427 et seq. Nor does the dissolution of the marriage
deprive the children of the advantages secured to themby |aw or by the
marriage contract. Articles 513 and 521 of the Code further provide that the
rights and duties of fathers and nothers toward their children are unaffected
by such circunstances.

509. The Quebec governnent has established a Secrétariat a la famlle under
the authority of the Mnister Responsible for the Famly; its mandate is to
anal yse the evolution of the socio-econonmc conditions of famlies and
identify their needs. Anpbng other things, the Secrétariat has inplenented
mul tiyear action plans.

Article 24

510. After the adoption of the Covenant, the rights provided for in this
article were restated and el aborated upon in the Convention on the Rights of
the Child. Canada's initial report related to that Convention and the answers
given to the Conmttee on the Rights of the Child in anticipation of the
review of that report contain all the relevant information. Menbers of the
Human Ri ghts Conmittee are invited to consult, when they discuss Quebec in
particul ar, paragraphs 862 through 969, and nore specifically paragraphs 853

t hrough 864, 870 and 871 of Canada's report.
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Article 25

511. In addition to the information contained in the first three reports, to
perfect the exercise of the rights provided for in this article, a nunber of
anmendnents have been made to the Election Act (R S. Q, ¢c. E-3.3) to delimt

el ectoral divisions in such a way as to better ensure that the principle of
effective representation of electors is respected.

Article 26

512. The protection of the right to equality provided for in section 10 of
the Charter is one of the principal responsibilities of the Comm ssion des
droits de la personne. Information on the Commi ssion's activities in this
area can be found in the discussion on article 2.

513. I n Novenber 1993, the Conmi ssion des droits de |a personne held public
heari ngs on viol ence and discrimnation agai nst gays and | esbians. This
consul tation, which was the first of its kind in North America and marked a
turning point for the gay and | eshian comunities and for Quebec society as a
whol e, was the result of several nonths of reflection and discussion within
the Commi ssion and with its partners. The Comm ssion received 75 briefs, 44
of which were presented in public. In My 1994, the Comm ssion published its
report on the consultation. The report contained 41 recomendati ons rel ated
to the followi ng areas: health and social services, relations with the police
and consistency of legislation with the Charter. It was sent to the politica
authorities and to those who had partici pat ed.

514. On 29 June 1993, the Conmi ssion des droits de |la personne adopted a
document entitled Accés & |'égalité, ancienneté et discrimnation. This
docunent anal yses the problens that may arise where the seniority principle,
as devel oped in collective agreenents between enpl oyers and enpl oyees, inpedes
the institution or maintenance of affirmative action progranmes in the

wor kpl ace. I n the Commi ssion's opinion, this is true, inter alia, where a
conmpany's existing seniority systemhas the effect of prolonging the
consequences of past discrimnatory practices agai nst such groups as wonen and
ethnic minorities. The Conmi ssion's docunent ains to mitigate the inpact of
the seniority principle on affirmative action neasures, especially where a
conpany lays off a | arge nunmber of enployees.

515. On 28 January 1994, the Conm ssion adopted guidelines on discrimnation
agai nst pregnant women. This type of discrimnation occurs primarily in
situations related to hiring, separation and non-renewal of a fixed-term

enpl oynent contract. The guidelines make a distinction between direct and

i ndirect discrimnation against pregnant wonen. They al so pay specia
attention to the conpl ex problemof discrimnation related to the existence of
fixed-termcontracts. On the topic of such contracts, the Commi ssion's
guidelines draw their inspiration fromthe business-rel ationship concept,
which relates to the de facto existence, regardl ess of the formal wording of
the contract, of a certain continuity of the duties performed. Were such a
busi ness rel ati onship exists, the situation of an enpl oyee under a fixed-term
contract is, in view of the Charter of Human Ri ghts and Freedons, conparable
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to that of an enployee in an indefinite enploynent relationship. In many
cases, the enployer is, therefore, despite the termstipulated in the
contract, under an obligation of reasonable accommopdati on

516. On 31 March 1994, the Commission ratified guidelines entitled Lignes
directrices sur la condition sociale. 1In the Commission's opinion, the
soci al -condition criterion nentioned in section 10 of the Charter of Human
Ri ghts and Freedons refers to the rank, social standing or class that is or
may be attributed to a person primarily on the basis of his or her incone,
occupation and educati on. However, the social condition criterion must be
defined in light of both its objective (econom c situation) and subjective
(status) dinensions.

517. To take the field of enploynent as an exanple, discrimnation based on
social condition in enploynment matters may thus be based on objective or
subj ective factors.

518. To determ ne whether a conplaint in this field is admssible, it wll
first be necessary to establish a relationship between certain indicators
(such as unstabl e enpl oynent, unenpl oynent and soci al assistance) and the
soci al condition (economc class and status) in the specific context in which
the interaction occurs. It will then be necessary to determ ne whether entire
cl asses of individuals in the sane situation are excluded on the basis of
status or econom c class, regardl ess of whether or not they are capabl e of
satisfying the objective requirements of the job in question

519. At the level of jurisprudence, the establishment of the Human Ri ghts

Tri bunal has nmade possible a significant evolution of the concepts and
principles enployed in respect of discrimnation. Thus, it has been

recogni zed that the right to equality (sect. 10 of the Charter) applies to

all the protected rights and freedons. A prom sing evolution of precedents
related, inter alia, to racial and sexual harassnent, age-based discrimnation
and indirect religious discrimnation can also be seen in the Tribunal's
deci si ons.

520. On this last point, it should be noted that the Suprene Court of Canada
has clarified the nature and scope of a union's responsibility in respect of
indirect religious discrimnation and of reasonable accommodation (Centra
kanagan School District v. Renaud, [1992] 2 S.C.R 970). In a judgenent
rendered on 23 June 1994, that has al ready been di scussed under article 18
(Bergevin), the highest court of the land also clarified the nature of the
duties incunbent upon an enpl oyer whose enpl oyee wi shes to be absent from work
for reasons related to his or her religion. The Court held that, in the
circunmst ances of the case, the enployer had not shown that to grant paid | eave
woul d result in an unreasonabl e financial burden
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Article 27
521. In addition to section 43 of the Charter of Human Ri ghts and Freedons,
whi ch was discussed in the first report, section 18.3 of the Act Respecting
the Mnistére des Affaires internationales de |'Immigration et des Communautés

culturelles (RS . Q, c. M21.1) gives the Mnister the responsibility for
devising a policy relating to the devel opnent of cultural conmunities and to
their full participation in Quebec society. In this respect, the Enoncé de
politigue en matiere d' inmigration et d'intégration (imrgration and

i ntegration policy statenent), which was adopted in 1990, proposes to
encourage the recognition of the pluralistic nature of Quebec society through
the promotion of attitudes favourable to inmmgration and to ethnic, racial and
cultural diversity by increasing ethnocultural representation in the principa
soci alization nedia and increasing the value placed in contributing cultures.
Moreover, this policy statenment and the resulting action plan have already
been di scussed in paragraphs 185 et seq. of Canada's twelfth report on the

I nternational Convention on the Elimnation of Al Forns of Racia

Di scrimnation. The Department has established various financial assistance
programes to support original cultures, pronote intercomunity relations or
support organi zations that inplement projects to adjust to the pluralistic
nature of Quebec.
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1. Distribution of investigations opened by the Commission des droits
de la personne in 1990 by ground and sector of activities

Sector
Employment Housing Access to Others Total %
Goods public
Services transport
and places

Ground

Handicap 157 46 31 18 252 19.7
Harrassment* 169 19 4 44 236 18.4
Sex 132 9 4 1 156 11.4
Age 114 23 4 4 145 11.3
Civil status 78 21 2 6 107 8.4
Race/colour 46 8 10 14 78 6.1
Ethnic/national 41 11 10 8 70 5.5
origin

Pregnancy 57 6 - 1 64 5.0
Criminal record 38 2 - 1 41 3.2
Language 27 2 - 4 33 2.6
Political 18 2 - 9 29 2.3
convictions

Social condition 10 15 2 1 28 2.2
Sexual 10 8 - 3 21 1.6
orientation

Religion 6 3 1 2 12 0.9
Exploitation - 3 - 9 12 0.9
Multiple grounds 3 - - 3 6 0.5
Total 906 178 68 128 1 280 100
*Harrassment

Sex 90 4 - 6 100 42 .4

Race/colour 10 1 1 17 29 12.3
Other 69 14 3 21 107 45.3
Total 169 19 4 44 236 100%
%/236 71.6 8.1 1.7 18.6 100%
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I11. Distribution of investigations opened by the Commission des droits
de la personne in 1991 by ground and sector of activities
Sector
Employme Housin | Access Access Judicial Others | Total %
nt g to to rights
goods public
and transpor
service | t and
S places
Ground
Sex 252 1 9 - - 1 263 16.5
Handicap 173 6 46 15 1 2 243 15.2
Race/colour 89 10 23 5 20 13 160 10.0
Ethnic/nation 69 9 18 5 29 7 137 8.6
al origin
Age 105 9 4 6 1 1 126 7.9
Civil status 89 5 10 - - - 104 6.5
Criminal 49 - - - - - 49 3.1
record
Pregnancy 43 - 3 - - - 46 2.9
Language 17 - 10 - - - 27 1.7
Religion 12 - 12 - - 1 25 1.6
Sexual 18 - 1 2 - 3 24 1.5
orientation
Social 9 7 4 - 1 2 23 1.4
condition
Political 12 - - 1 - - 13 0.8
convictions
Harassment 278 19 6 2 - 23 328 20.6
Exploitation
- elderly - 2 10 - - 7 19 1.2
- handicapped - - 1 - - 5 6 0.4
Reprisals - - - - - 2 2 0.1
(s.82)
Total 1 215 68 157 36 52 67 1 595
% 76.2 4.3 9.8 2.2 3.3 4.2 100
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Distribution of investigations opened by the Commission des droits
de la personne in 1992 by ground and sector of activities

Sector
Employme Housin | Access Access Judicial Others | Total %
nt g to to rights

goods public

and transpor

service | t and

S places
Ground
Handicap 130 6 43* 5 - 1 185 23.0
Sex 98 1 4 1 - - 104 12.9
Age 51 14 2 9 - - 76 9.4
Race/colour 41 9 5 7 1 2 65 8.1
Ethic/nationa 38 6 9 4 3 - 60 7.4
1 origin
Civil status 36 3 2 - - - 41 5.1
Social 7 20 6 - - - 33 4.1
condition
Pregnancy 21 1 1 - - - 23 2.9
Criminal 15 - - - - - 15 1.9
record
Language 9 - 1 - - - 10 1.2
Sexual 8 1 - 1 - - 10 1.2
orientation
Political 6 - - - - - 6 0.7
convictions
Religion 4 - - 1 - - 5 0.6
Harassment 141 9 9 - - 3 162 20.1
Exploitation
- elderly - 2 - - - 6 8 1.0
- handicapped - - 2 - - 1 3 0.4
Total 605 72 84 28 4 13 806
% 75.1 8.9 10.4 3.5 0.5 1.6 100

* OFf this number,
students into regular classes.

it is necessary to count 25 cases of integration of handicapped
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1IV. Distribution of investigations opened by the Commission des droits
de la personne in 1993 by ground and sector of activities
Sector
Employmen | Housin | Access Access to Others | Tota %
t g to goods public 1
and transport and
services places
Ground
Sex 213 3 4 1 2 223 26.
Handicap 148 5 29 7 - 189 22.
Race/colour/ethn 78 18 11 10 16 133 15.
ic/national
origin
Age 49 23 2 4 - 78 9.
Civil status 42 4 5 - 1 52 6.
Pregnancy 31 - 2 - - 33 3.
Social condition 5 21 3 - 1 30 3.
Sexual 17 - 4 3 2 26 3.
orientation
Criminal record 22 - - - - 22 2.
Religion 11 - 5 - 2 18 2.
Language 9 - - - - 9 1.
Political 3 - 2 - 2 7 0.
convictions
Exploitation
- elderly - - - - 11 11 1.
- handicapped - - - - 3 3 0.
Reprisals - - - - 3 3 0.
Total 628** 74 67 25 43 837
% 75.0 8.9 8.0 3.0 5.1 100

** These data include complaints made under section 10 of the Charter (grounds of
discrimination) and 10.1 (harrassment on those same grounds).
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F. Ontario

522. This report updates the information in the initial second and third
reports.

Article 2
523. See also articles 3 and 26
Legal aid
524. The Attorney General, in cooperation with the provincial |egal aid plan
is adding a refugee law office and three famly |law offices to conpl ement
existing legal aid services in these areas. The refugee office will provide

| egal advice and representation in a linguistically and culturally sensitive
manner to refugee applicants involved in Canada's refugee-determ nation
tribunals and courts. The famly offices represent different nodels of |ega
aid services, with one focusing on the broader |egal, social-advocacy and
counsel I i ng needs of wonen involved in famly conflict.

525. In Cctober 1994, the Ontario governnent officially opened the African
Canadi an Legal Cinic. The governnent worked in collaboration with the
African Canadi an community to develop the clinic. Its mandate is to litigate
test cases ained at elimnating race discrimnation in our laws and in | ega
deci si on-maki ng. The African Canadian clinic is the seventy-second clinic in
Ontario joining, anong others, the Aboriginal Legal Services, and the Metro
Chi nese and Sout heast Asian Legal Cinics.

Extending rights and benefits to sane-sex spouses

526. The governnment of Ontario introduced |egislation in 1994 which would
have granted sane-sex couples equal rights, benefits and obligations as
het er osexual conmon-|aw couples. However, the proposed |egislation was
narrowmy defeated by a vote of the |egislature.

Article 3
527. See also article 26

Ontario Wonen's Directorate

528. The Ontario Wonen's Directorate (OAD) was established in 1983 to help
t he government of Ontario to achieve its conmtnent to economic, |egal and
social equality for all wonen in Ontario. This work includes policy

devel opnent and review, progranme coordination, consultation and public
education. Central to the work is the recognition of diversity anong womnen.

529. Currently, the Directorate is responsible for two specific initiatives:
the Wfe Assault Prevention and the Sexual Assault Prevention Initiatives.
These invol ve a three-pronged approach to address the issue of violence

agai nst wonen in the province - public education and prevention progranmres,
shel ter and support services, and | aw enforcenent initiatives. The Ontario
Wnen's Directorate coordinates this initiative.
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530. The Ontario Female Genital Mitilation (FGW Prevention Task Force,
established in 1993, is co-chaired by the OAD and a comunity representative.
The Task Force recognizes the practice of fermale genital mutilation as a
violation of wonen's human rights. It will devel op and reconmend strategies
and policies designed to provide support to wonmen and girls who have under gone
FGM to prevent the practice, and to support comunity work by and for wonen
af fected by FGM

Gender _equality in the justice system

531. In 1992, federal and provincial justice mnisters endorsed the
recommendati ons of the Federal -Provincial-Territorial Wrking G oup of
Attorneys General Oficials on Gender Equality in the Canadi an Justice System
The report contains 55 recomrendati ons for imediate action and 72
recommendati ons for further study or referral to pronote gender equality in
the justice system Ontario has either inplenented or is in the process of

i mpl enenting nost of the proposals.

Pay equity

532. On 28 June 1993, the legislature of Ontario passed anmendnents to the Pay
Equity Act, inplenenting reconmendations nmade in the 1989 report of the Pay
Equity O fice entitled Methods of Achieving Pay Equity in Sectors of the
Econony that are Predomi nantly Fermale. These anendnents, which canme into
effect on 1 July 1993, will enable an additional 420,000 workers who are in
jobs that are classified as predomnantly fenmale, to achieve pay equity.

533. The anendnents established two new net hods of achieving pay equity:
proportional val ue conparisons and proxy conparisons. These nethods

conpl ement the existing job-to-job conparison nmethod enacted in the existing
Act. Both new nethods, like the job-to-job conparison nethod, require a
gender -neutral conparison of skill, effort, responsibility and working
conditions between so-called nmale and femal e jobs.

534. Proportional value conparisons will be used by both private-sector

enpl oyers with 10 or nore enpl oyees and public-sector enpl oyers regardl ess of
size. They are required in situations where there are an insufficient nunber
of equal or conparably val ued so-called nmale jobs to nake direct conparisons
for all so-called fenale jobs using the job-to-job nmethod. The proportiona
val ue nethod allows conparisons to be made indirectly between differently

val ued jobs. To use proportional value conparisons, enployers nust determ ne
the rel ati onship between the value of the work perforned and the pay received
by so-called nale jobs, and apply the sane principles and practices to paying
so-called femal e jobs. The proportional value nethod took retroactive effect
on 1 January 1993. Enployers had until 1 January 1994 to prepare and post

pl ans, and begi n payi ng adj ustnents.

535. Proxy conparisons will be used in the public sector only. The public
sector is defined in a schedule to the Pay Equity Act and includes

uni versities, hospitals, schools, nunicipalities and coll eges, plus nost
soci al service and public health agenci es.
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536. Proxy conparisons are used where there are insufficient so-called nmale

j obs to meke conparisons using either the job-to-job or proportional val ue

met hods. Wth proxy, enployers nmust meke conparisons to jobs outside the

enpl oyer's establishnent. The choice of which jobs to use outside the
establishnent is set out in another schedule to the Pay Equity Act. The proxy
conpari son nethod took effect on 1 January 1994.

537. The Act continues to require enployers to pay any necessary adjustnents
at a rate of 1 per cent of payroll per year until pay equity is achieved,
except for public-sector enployers using job-to-job or proportional val ue
conpari sons who nust achieve pay equity no later than 1 January 1998.

538. The governnent of Ontario has publicly affirmed its commtnment to assi st

public-sector enployers with the costs of achieving pay equity. It
anticipates that, by the tinme pay equity is fully achieved, it will contribute
$1 billion annually toward pay-equity adjustnment costs.

539. In addition to expandi ng coverage under the Act, the governnent has

provi ded significant funding to establish a new legal clinic called Pay Equity
Advocacy and Legal Services. This clinic provides free |egal advice and
representati on to non-unioni zed wonen who need assistance in enforcing their
rights under the Pay Equity Act. The clinic also acts as an advocate on
behal f of its client group and is active in law reform

540. Finally, in 1993, the governnent initiated the Downpaynment Programme,

whi ch was designed to provide a “downpaynment” on future pay-equity adjustnents
for sone of the nost fenal e-predom nant and | owest-paid agencies in the public
sector. The $50 nmillion programre provi ded base wage increases of $2,500
annual ly for eligible so-called fenale jobs, and a proportional anount for
part-time workers. The sectors targeted for the programme were: child care,
homemaki ng and hone-support services, community nental health services, famly
vi ol ence services, libraries and information centres, imm grant services,
conmunity corrections and Native friendship centres.

Article 4

541. The Energency Plans Act, R S. O, 1990, c. E. 9, provides for the
formul ati on and i nplenentati on of energency plans, including nuclear energency
plans. “Energency” is defined as a situation caused by the forces of nature,
an accident, an international act or otherw se that constitutes a danger of
maj or proportions to |life or property. An energency may be decl ared by the
head of the council of a municipality or by the Prem er of Ontario.

542. The Act enpowers the Premier or the head of the council of a
muni ci pality, follow ng the declaration of an energency, to take such action
as he or she considers necessary, which is not contrary to law, to inplenent
the emergency plans and to protect the property and the health, safety and
wel fare of the inhabitants of the energency area.
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Article 7
543. See also article 26

544. The Consent to Treatnment Act, S. O, 1992, c. 31, received Royal Assent
on 10 Decenber 1992. Expected to be proclainmed in early 1995, it deals
conprehensively with consent to treatnent for therapeutic, preventative,

pal liative, diagnostic, cosnetic or other health-rel ated purpose and

adm ni stered by health practitioners.

545. The legislation sets out the elenents of what constitutes a valid
consent and provides a clear list of substitute decision nakers, where a
patient is found to be incapable of nmaking a specific treatnent decision on
his or her own behalf. The substitutes include those specifically designated
as such by the patient, when capable, by way of power of attorney for persona
care, as well as court-appointed guardians and fanm |y nmenbers. The

gover nment - appoi nted Public Guardian and Trustee will be the decision maker of
| ast resort for those with no one else to act as substitute.

546. The legislation stipulates that those acting as substitute decision
makers nust base their decision first and forenpst on the previously expressed
wi shes of the incapable person, where those wi shes are expressed when the
person was capabl e and over the age of 16. Were no such w shes have been
expressed, the decision maker nust nmake decisions in the best interest of the
patient. The best interest test is explicitly set out in the |egislation

547. Health practitioners are obliged under the |egislation to make the
determ nation of capacity, w th guidelines provided by way of regul ation

When a health practitioner deens a person incapable of making a specific
treatment decision (and capacity is linked to the nature of the treatnent
proposed), if that person is over the age of 14 years, the practitioner is
obliged to give the patient witten notice of his or her right to speak to the
Ri ghts Adviser. The practitioner nust then make contact with the Rights

Advi ser where the patient requests such a neeting. Were a person 14 years or
older is found to be incapable in a psychiatric facility, the Ri ghts Adviser
must be contacted w thout a request being nmade.

548. Rights Advisers will be authorized by the Advocacy Conm ssions,
establ i shed by the Advocacy Act, S. O, 1992, c. 26 (a comnpani on piece of

I egislation to the Consent to Treatnent Act, which received Royal Assent at
the sane tinme and will be proclained in tandemwth it). The role of the

Ri ghts Adviser is to provide information about the consequences of having been
deened i ncapabl e of naking the treatnent decision and the process of | aunching
an appeal or obtaining | egal services, if necessary.

549. Review of findings of incapacity will be heard by the Consent and
Capacity Review Board. The Board will also have the authority to appoint
representatives for incapable persons and give directions with respect to

i nstructions and wi shes previously expressed by the incapable person that are
not clear. The Board also has the jurisdiction to settle disputes between two
fam |y menmbers who have the same ranking in the legislation to make substitute
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deci sions for the incapable person where those two do not agree on whether or
not to give consent to the treatnment. Decisions of the Consent and Capacity
Revi ew Board nmay be appealed to the court.

550. The legislation stipulates that it does not give authority to substitute
deci sion makers to give consent on behalf of an incapable person for
non-therapeutic sterilization, research or the renoval of tissue for
transpl ant into another person

551. The purpose of the Regul ated Health Professions Arendnent Act,

S.0O, 1993, c¢. 37, is to prevent and reduce instances of sexual abuse of
patients by menbers of regul ated health professions. The |egislation provides
for funding for therapy and counselling of patients who have been sexually
abused and requires mandatory reporting of sexual abuse of patients by

regul ated heal th professionals.

552. The Long-Term Care Statute Law Amendment Act, 1993, S. O, 1993, c. 2

whi ch was proclainmed in force on 1 July 1994, anended | egislation governing
homes for the aged and nursing homes. The Act added a Bill of Rights to the

| egi sl ati on governing honmes for the aged that is identical to the Bill of

Ri ghts created under the nursing honmes |l egislation in 1987. The anmendi ng

| egi sl ation al so established a new adni ssion schenme adm ni stered by

i ndependent agenci es known as pl acenment coordi nators. When a pl acenent

coordi nator assists a person to choose the homes to which the person w shes to
apply, the placenent coordinator is obliged by the legislation to consider the
person's preferences relating to ethnic, spiritual, linguistic, famlial and
cultural factors.

Article 9
553. See also articles 2, 7 and 10.

554. The Police Services Act, RS. O, 1990, c. P.15, was proclained in force
on 31 Decenber 1990. Wth the passage of the Act, civilian control of the
police in Ontario has been consi derably enhanced. The Act continued and
expanded the role of the Police Conplaints Comm ssion who is authorized to
oversee the investigation of public conplaints agai nst nenbers of police
forces (both provincial and municipal) and to review the decisions of chiefs
of police with respect to such investigations. The Commi ssioner can al so
refer matters to a civilian board of inquiry that has full disciplinary
power s.

555. Under the Act, police services boards and their menbers, chiefs of
police and individual menbers of police forces are accountable to the Ontario
Civilian Conmm ssion on Police Services (OCCPS) in accordance with the

provi sions of the Act. The OCCPS is al so the appeal body for menmbers of
police forces who have been found guilty of internal disciplinary offences
under the Act.

556. The Police Services Act also contains provisions requiring police forces
to i npl enent enploynent equity plans to ensure equitable hiring of wonen,
racial mnorities, persons with disabilities and Aborigi nal peoples.
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557. Regul ati ons under the Act governing equi pnent and use of force by police
of ficers prohibit a nenber of a police force fromdraw ng or discharging a
firearmunl ess he or she believes, on reasonable grounds, that to do so is
necessary to protect against loss of life or serious bodily harm Regul ations
al so expand the rights of nunicipal police officers to engage in politica
activity.

558. The Special Investigations Unit (SIU was established in 1989 and is

adm nistered by the Mnistry of the Attorney CGeneral. The SIU is charged with
the responsibility of conducting investigations into the circunstances of
serious injuries and deaths that may have resulted fromcrimnal offences
committed by police officers. The SIUis a conpletely independent agency that
reports to the legislature of Ontario through the Attorney General. The SIU
trains and equips its own investigators, and has the power to lay crimna
charges in regard to any of the nmatters that it investigates.

559. The Mnistry of the Solicitor General and Correctional Services has

i ssued a policing standard to deal with prisoners' right to counsel. The

Pri soner Right to Counsel Standard supports the right of a person who has been
arrested or detained to retain and instruct counsel, and the opportunity to
exercise this right in private, in accordance with the provisions of the
Canadi an Charter of Rights and Freedons.

560. The Provincial Ofences Act was anmended on 15 August 1994 to provide
that anyone arrested for failure to pay a fine for a provincial offence nust
be taken before a judicial officer and given the opportunity to denmonstrate
that the failure to pay was based on an inability to pay. |If this is
denonstrated, the Justice of the Peace is forbidden to jail that person for
defaul t.

Article 10
561. See also articles 7 and 9

562. The Mnistry of the Solicitor General and Correctional Services issued,
in 1992, a policing standard to deal with prisoner care and control. The

Pri soner Care and Control Standard assures that individuals in custody have
the right to humane treatnent and, in the case of sick or injured persons,

i mredi ate medi cal or hospital care

Article 11

563. The Fraudul ent Debtors' Arrest Act was repealed in its entirety in 1991
by the Fraudul ent Debtors' Arrest Repeal Act, S. O, 1991, c. 42

Article 14

564. The Courts of Justice Statute Law Anendnment Act, 1994, which received
Royal Assent on 23 June 1994, entrenches in | egislation a new i ndependent
process for the selection of provincially appointed judges who hear the
majority of crimnal cases in the province as well as inportant famly |aw
cases. The Judicial Appointnents Advisory Comrittee is a public-dom nated
body responsi ble for advertising, screening and presenting to the
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Attorney General a ranked short |ist of candidates for every judicia

position. The Conmittee's criteria and process for selection is public and is
contained in an annual report of its activities. The Ontario |egislation

whi ch has been wi dely appl auded, is intended to ensure the appoi ntment of an

i ndependent, inpartial and highly conpetent judiciary, and to increase the
public's input into the appoi ntment process.

565. These amendnents al so reforned the process of conplaints agai nst
provi nci al judges, and instituted new neasures to provide for standards of
conduct, ongoi ng eval uation of judicial performance, and progranmes of
judicial education for provincially appointed judges.

566. The anmendnents al so expand the regions where bilingual juries are
avai |l abl e, and where court docunents can be filed in French or English. The
provi nci al governnent is also required, when prosecuting offences under
provincial law, to provide a French-speaking prosecutor if the defendant
states a desire to be heard in French at trial

567. In 1992, the government decided upon a four-year extension of the

I ntervenor Funding Project Act, which provides financial assistance to public
i nterest-groups intervening in proceedi ngs before the Environmental Assessnent
Board, the Ontario Energy Board and joint boards under the Consolidated

Heari ngs Act.

568. The Cl ass Proceedi ngs Act, 1992 permits broader access to the Ontario
Court (General Division) for clainms brought on behalf of a class of person

and provides detailed procedures for the bringing of such claims. The Law
Soci ety Anendnent Act (Cl ass Proceedi ngs Funding), 1992 establishes the C ass
Proceedi ngs Fund to provide financial support to plaintiffs for the litigation
expenses (not including |awers' fees).

569. The Regul ated Health Professions Act, S. O, 1991, c. 18, provides for a
conpr ehensi ve procedural code relating to the disciplinary process for

regul ated health professions. Under this procedural code, all regul ated
health professionals are entitled to fair and public hearings by a tribuna
consi sting of regulated health professionals and nenbers appointed by the

Li eut enant Governor in Council. Hearings are open, unless the tribuna
excludes the press and public on the reason of privacy or security. Al such
heari ngs, and decisions arising out of those hearings, are made public.

Article 17
570. See also articles 26, 19 and 21

571. The Freedom of Information and Protection of Privacy Act canme into force
on 1 January 1988. The Freedom of Information and Protection of Privacy Act,
R S. O, 1990, c. F.31, and the Minicipal Freedom of Information and Protection
of Privacy Act, R S. O, 1990, c. M56, regulate the collection, use and

di scl osure of personal information of an individual by provincial governnent

i nstitutions and nunicipal government institutions, respectively.

572. The I ndependent Health Facilities Act, R S. O, 1990, c. 1.3, licenses
free-standing wonen's clinics that deliver therapeutic abortions. In
February 1994, the establishnment of a new free-standing clinic in Otawa was
announced, as was a progranme to train physicians in the delivery of abortion
services, funded by the Mnistry of Health. The governnent al so provides
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funding for five free-standing abortion clinics, including $420,000 over the

| ast two years to inprove security. Anendnents have been nade to the Northern
Health Travel Grants Progranmme to hel p cover abortion-related costs for wonen
in renote areas.

573. In April 1993, the Attorney General of Ontario comrenced an action
seeking an interlocutory and permanent injunction against anti-abortion

pi cketing and other activities at 23 locations in Ontario. The action seeks a
ban on such activities within 500 feet of each of these |ocations, which
consi st of the homes and offices of certain physicians, several hospitals and
three abortion clinics in Toronto.

574. On 30 August 1994, the court granted an injunction restraining, unti
the trial of the action, anti-abortion picketing and all other anti-abortion
activities for a distance of 500 feet fromthe doctors' honmes, 25 feet from
their offices, 60 feet from Cabbagetown and Scott clinics in Toronto, and

30 feet fromthe Choice in Health Clinic. |In addition, there is a 10-foot
“bubbl e zone” around patients and providers, which extends 160 feet or

130 feet, as the case may be, fromthe property lines at the Toronto clinics.

575. The Landl ord and Tenant Act, R S. O, 1990, c. L.7, establishes privacy
and security of tenure rights for tenants of residential rental prem ses and
provi des the neans for tenants to enforce these rights as agai nst |andl ords.
The Landl ord and Tenant Act was anmended in 1994, so that it now applies to
residential rental properties occupied by people receiving care (usually
persons with disabilities or seniors) and by |and-|ease conmunities (such as
persons who live in nobile honmes). This nmeans that tenants of these types of
residential rental property now have the same privacy protection as tenants of
ot her types of residential rental property.

Article 18

576. On 6 July 1994, the Ontario Court of Appeal in the case of Adler v.
Ontario upheld the constitutionality of the provisions of the Education Act
that provide for funding to Roman Catholic separate schools, but not to
private religious schools, because of the explicit constitutional entrenchment
of the former right.

577. The Retail Business Holidays Act (RBHA), R S. O, 1990, c. R 30, which
regul ates retail-store closing on holidays enunerated in the | egislation, was
amended in 1991 by renmpoving references to religious practices. The anmendnents
al so renoved the wi de discretion vested in nmunicipalities to regulate in the
area of holiday retail-closing and replacing it with an authority to exenpt
retail businesses fromthe Sunday and holiday-closing requirements for the

pur pose of maintaining or developing tourism Mnimmfines were established
for contravention of the legislation. The Enploynment Standards Act was al so
anended at the same tine to provide retail workers with the right to refuse
Sunday and holiday work. Workers penalized for refusal to work on days such
as their religious holidays nay have grounds for a conplaint under the Ontario
Human Ri ghts Code

578. The RBHA was further anended in 1993 to enable retail businesses to open
on Sundays. These anendnents are retroactive to 3 June 1992.
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Article 20
579. See also article 27

580. The Cabi net Roundtable on Anti-Raci sm was established in 1992 to devel op
strategies for conbating racismin the province and is focusing on the areas
of justice, econom c renewal and education. It is nmade up of Cabi net

m ni sters and 13 conmunity representatives, and provides communities direct
and regul ar access to governnent decision-meking. One of the focuses of the
Roundt abl e is the devel opnent of strategies to conbat hate activity in the
provi nce.

581. In 1994, the Mnistry of the Solicitor General and Correctional Services
i npl enented a standard for all police services regarding the investigation of
crinmes notivated by hate or bias. The Mnistry of the Attorney Ceneral has

al so instituted guidelines for prosecutors to seek harsher sentences for

of fences notivated by raci st or honpphobic hate or bias, and speciali st
hate-crimes units and Crown attorneys have been designated in areas with the
greatest frequency of hate crine.

Article 22

582. Anendnents to the Labour Relations Act in 1993 have pronoted freedom of
association in the foll ow ng ways:

(a) Ext ended the right to organize and bargain collectively to
domestic workers and previously excluded professionals such as | awers,
architects and | and surveyors;

(b) Removed restrictions on ability of security guards to join a trade
uni on representing enpl oyees other than security guards;

(c) Permtted representation votes where a union has card-support of
40 per cent of enployees in the proposed bargaining unit;

(d) Required the organization of part- and full-tine enployees in the
same unit (previously, part-time enployees were usually segregated into
separate units);

(e) Empower ed the Labour Relations Board to nake interim orders and
expedite hearings on conplaints of unjustified discipline or discharge during
an organi zi ng canpai gn;

(f) Provi ded easier recourse to binding arbitration during the
negotiation of a first collective agreenent;

(9) Empower ed the Labour Rel ations Board to conbine two or nore
bargai ning units where there is a common enployer and trade union; and

(h) Pl aced restrictions on the use of replacenment workers during a
stri ke or |ockout.
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583. Anendnents to the Crown Enpl oyees Col |l ective Bargaining Act in 1994 have
pronmot ed freedom of association for public servants by:

(a) Renovi ng statutory exclusions from organi zing by noving to the
private-sector definition of “enployee”

(b) Permtting the right to strike, follow ng determ nation of
essential services (recourse to arbitration remai ns where essenti al
designations are so high that they conprom se the ability of the union to
engage i n meani ngful bargaining); and

(c) Removi ng previous statutory restrictions on negotiable issues
(e.g. pensions and job classifications).

584. The Public Service and Labour Rel ations Statute Law Amendment Act, 1993
S. 0O, 1993, c. 38, anends the Crown Enpl oyees Coll ective Bargai ni ng Act,
bringing it inline with the Ontario Labour Relations Act, and anmends the
Public Service Act, expanding political activity rights for Crown enpl oyees.

585. One of the major changes to the Crown Enpl oyees Col | ective Bargaining
Act is extending the right to stike to enployees of the Ontario Public Service
and renoving the reliance on binding arbitration. Before a strike can occur
the empl oyer and uni on nust reach agreenent on the provision of essential
services. Essential services are those services necessary to enable the

enpl oyer to prevent danger to life, health and safety; the destruction or
serious deterioration of machinery, equipnent or prem ses; serious

envi ronnent al danmaege; or disruption of the administration of the courts or of
| egislative drafting. Bargaining rights have al so been extended to as nmany of
t hese enpl oyees as possible through the revision of criteria in the

| egi slation that have in the past excluded enpl oyees fromcollective

bar gai ni ng.

586. Anendnents to the Public Service Act expand political activity rights
for Crown enpl oyees. The legislation maintains a two-tiered system of rights,
restricted and unrestricted, but fewer enployees now fall into the restricted
tier, which is made up prinmarily of senior nanagers. Most enployees will now
have nore freedomto conment on political issues, canvass on behal f of a

candi date during a provincial or federal election, and take a voluntary | eave
of absence to take part in political activity at any |level of governnent. In
addition, all enployees will have the right to file a grievance agai nst any

di sci plinary action, adverse enploynent consequence or threat of such action
for violation of any of the prohibitions in the |egislation.

587. In 1993, the Ontario governnment passed the Social Contract Act, 1993,
S.0, 1993, c¢. 5, in order to curtail spiralling public expenditures that were
expected to increase the growing provincial deficit to an unacceptable |evel.
The Act provided for a three-year freeze of wages in the broader public
sector, and permitted enployers to conpel enployees to take up to 12 days
unpai d | eave. These provisions applied only where enployers and their

bar gai ni ng agents were unable to reach an agreenent on sonme other basis to
reduce expenditures by the approximtely 5 per cent established as a target in
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nost sectors. \Were agreenent could be reached on ot her expenditure-reducing
measures, the conpensation freeze and the requirenment to take unpaid | eave did
not become effective.

Article 23

588. The Children's Law Reform Amendnent Act, 1989, S. O, 1989, c. 22, as
summari zed in Ontario' s last report, has not been proclaimed in force.

589. The Support and Custody Orders Enforcement Act, 1985, S. O, 1985, c. 6
established the Support and Custody Orders Enforcement O fice, which enforces
support provisions contained in court orders, separation agreenents, marriage
contracts and cohabitation agreenents. The Ofice also enforces custody
provi sions contained in court orders and separation agreenments. There are

ei ght regional offices throughout the province that provide enforcenent
services free of charge to any person entitled to support.

590. Anendnents to the legislation that established the Support and Custody
Orders Enforcenent Act were proclainmed in force on 1 March 1992. The new
Fam |y Support Plan Act provides for the automatic deduction of support
paynments fromthe payer's incone source (usually the enployer) at the sane
time that a court order for support is made. As well, any support provisions
in court orders nmade prior to 1 March 1992 or any donestic contracts for
support, including paternity agreements, are subject to the new | egislation

591. The Hague Convention on the Civil Aspects of International Child
Abduction is an international treaty to which Canada is a signatory. The
pur pose of the Convention is to secure the pronpt return of children who
have been abducted from one contracting State of the Convention to another
In Ontario, the Convention has been enacted into |law and forms part of

the Children's Law Reform Act. Under this Act, the Mnistry of the
Attorney General is nanmed as the Ontario Central Authority and, therefore,
must performthe duties pursuant to the Convention. This function is
presently fulfilled by the Reciprocity Ofice of the Fami|ly Support Pl an

592. In 1992, under the Supervised Access Programre, the Ontario Mnistry of
the Attorney General provided funding for 14 supervi sed access centres across
Ontario on a pilot-project basis. The main objectives of supervised access
are to:

(a) Provi de a safe, neutral and child-focused setting for visits or
exchanges between a child and the non-custodial parent;

(b) Ensure the safety of all participants;

(c) Provi de trained staff and volunteers who are sensitive to the
needs of the child, and provide the court and |lawers with factua
observations about the participants' use of the service.

593. Supervised visits may be appropriate in cases where, for exanple, there
are concerns about the safety of the child or the nmother; the non-custodia
parent has a drug or alcohol problem or a psychiatric disability; there has
been a | engthy separation between the parent and the child; or there is a risk
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of abduction. An evaluation of the pilot project conducted in 1994 was very
favourable. (In Cctober 1994, permanent fundi ng was announced for the 14
supervi sed access centres.)

Article 24

594. A 10 Decenber 1990 anendnent to the Vital Statistics Act, ¢c. V.4, s. 10,

requires that a child shall be given at |east one forename and a surnanme. It
allows a parent to give a child the surnanme of either parent or a conbination
of both, irrespective of marital status, provided both parents consent. |If

parents cannot agree, children will receive a hyphenated nane.

Article 25
595. Anendnents to the Municipal Elections Act in 1991 provide the
opportunity for honel ess persons (i.e. persons with no fixed address) to vote

and run for nunicipal office

596. Bill 175, the Statute Law Anendnent Act (Governnment Managenent and
Services), 1994, received Royal Assent in Decenmber 1994. The Bill renpves a

nunmber of unwarranted barriers to sitting on juries. The Bill renoves the
eligibility for jury service granted to the spouses of people in certain
occupations. It will also expand the jury pool to include unilingua

Francophones who nay be able to serve on French-only crimnal trials.
Article 26
597. See also articles 2, 7, 17 and 27

598. The Enpl oynent Equity Act cane into effect on 1 Septenber 1994. The
legislation ainms to ensure fair and equitable treatnment of all enpl oyees and
requires enployers to develop plans to renmobve any barriers that adversely

af fect designated groups in the workplace. The Act sets out the principles,
objectives and main features of enploynment equity. The Regulation outlines
the practical steps needed to nmake enpl oynent equity a reality in Ontario.
The Act ensures equal treatnent in enploynent for Aboriginal peoples, people
with disabilities, nenbers of racial mnorities and wonen.

599. The Act establishes an Enploynent Equity Comr ssion to admi nister and
nonitor the legislation. The Conmi ssion will provide guidance, information
and data to support the inplenentation of enployment equity. Disputes about
conpl i ance and conpl ai nts about non-conpliance will be nediated or deci ded by
t he Enmpl oynent Equity Tri bunal

600. Sections 4, 14, 15 and 16 of the Advocacy Act, S. O, 1992, c. 26, were
proclainmed in force on 15 Septenber 1993. The Act contributes to the

enpower nent of, and promptes respect for the rights, freedons, autonony and
dignity of wvul nerable persons, i.e. persons who, because of a nobderate to
severe mental or physical disability, illness or infirmty, whether tenporary
or permanent, and whether actual or perceived, are unable to express or act on
their wishes, or to ascertain or exercise their rights, or have difficulty in
expressing or acting on their wishes, or in ascertaining or exercising their
rights. The sections proclainmed provide for the establishment of the
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Appoi ntments Advisory Commttee to develop criteria and procedures for the
sel ection of candidates for appointnent to a conm ssion to be created under
the Act for the pronotion of respect for and assistance to vul nerabl e persons
and their rights, freedons, dignity and autonomy. (O her sections proclained
in force in October 1994 provide for the establishnent of the Advocacy

Commi ssion, which will oversee the delivery of advocacy services as well as
establish policies for such services.)

601. The Substitute Decisions Act, S.O., 1992, c. 30, provides people with
options for appointing a substitute to make deci si ons about their persona
care or property matters if they beconme nentally incapable. The Act also
allows the court to appoint a guardian for personal care and property

deci sions for someone found incapable of naking decisions. An official, the
Public CGuardi an and Trustee, is given the nandate to serve as tenporary
guardi an for people who are nentally incapable and are being exploited and
abused, and to act as substitute decision maker of last resort for nmentally
i ncapabl e persons who have not appointed a substitute and who have no famly
able and willing to act.

602. Ontario has established the Conmi ssion on System c Racismin the

Ontario Crimnal Justice System which will investigate and nake
recommendations to governnent. The final report is expected to be received in
the spring of 1995. An interimreport focusing on provincial correctiona
institutions was received, and the Mnistry of the Solicitor General and
Corrections has responded by addressing nany of the issues raised in the
interimreport.

603. Anendnents to the Enploynent Standards Act, which were proclainmed in
Decenber 1990, established the right of each natural or adoptive parent to
take up to 18 weeks of unpaid | eave to care for a newborn or newy adopted
child. This is in addition to seniority and benefits that continue to accrue
or be paid during this |eave.

604. The Landl ord and Tenant Act, Rent Control Act, 1992 and the Renta
Housi ng Protection Act were anended in 1994, so that they now apply to
residential rental properties occupied by people receiving care (generally
seniors or people with disabilities). They will now have the sanme protection
as other residential tenants.

605. The Landl ord and Tenant Act and the Rental Housing Protection Act were
anended so that they now apply to | and-1ease communities, in which residents
own hones but rent the land on which the houses sit. This is comonly found
in retirement communities. Tenants of these comunities, many of whom are
seniors, will now have the sanme protection as other residential tenants.

606. I n amendnents to the Insurance Act made by the Financial Services
Statute Law Ref orm Anendnent Act, 1994, restrictions on the activities of
agents selling life insurance were significantly altered. Prior to those
anmendnents, an agent was required to devote his or her full time and attention
to the business of selling life insurance, and a person could not carry on the
business of a life insurance agent as a part-tinme activity. This restriction
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had a di sproportionate effect on wonen, since it prevented them from working
part-tinme as |ife insurance agents. These restrictions were renmoved by the
amendment s.

Article 27

Statenment of political relationship

607. The Statement of Political Relationship was signed between the Ontario
governnment and Aboriginal |eaders in Ontario on 6 August 1991. The docunent
recogni zes that First Nations peoples in Ontario are distinct nations and that
t hey have the inherent right of self-governnent. The docunent established a
gover nment -t o- governnent rel ati onship between First Nations and Ontario, and
commtted both to negotiations for the inplenmentation of the inherent right of
sel f - gover nment .

608. The French-Ianguage Services Act, as reported in the second report, is
now in effect. It sets out the requirenment that governnment services be
available to the public in French. It applies to head and central offices of
governnment agencies, as well as to local offices in the 23 areas designated in
the Schedule to the Act. The Act also applies to public-service agencies as
desi gnated by regul ati on, but does not apply to municipalities or |oca

boar ds.

609. O her major features of this Act are: a requirenment that all public
Bills in te legislature be introduced and enacted in both French and Engli sh,
and a requirenment that the public general statutes of Ontario be translated
into French and the regul ations be translated as deterni ned by the

Attorney Ceneral. The purpose of the Ofice of Francophone Affairs is to
advi se the M ni ster Responsible for Francophone Affairs, the Executive Counci
and senior governnent officials on matters pertaining to the provision of
services in French and the needs of the province's Francophone conmunity.

610. As of September 1992, 4,850 positions in the Ontario Public

Service (6.9 per cent of the total) require French-language proficiency. O
those, 74 per cent were staffed with incunbents able to provide services in
both English and French. As of Septenber 1994, 130 public service agencies
had been designated under the Act.

Ontario Native Affairs Directorate

611. The Ontario Native Affairs Directorate has been renaned the Ontario
Native Affairs Secretariat.

G Mani toba

612. This will update to 31 May 1994 the information contained in Mnitoba's
report on the Convention.

Article 2

613. The Human Ri ghts Code of Manitoba prohibits persons from discrimnating
with respect to enploynment, housing, services and facilities available to the
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public or a section of the public, unless bona fide and reasonabl e cause exi st
for the discrimnation. Prohibited grounds of discrimnation include ancestry
(including colour and perceived race), nationality or national origin

religion or creed (and religious belief, association or activity), age, sex

(i ncluding pregnancy), other gender-determ ned characteristics, sexua
orientation, marital or fam |y status, source of income, political belief,
associ ation of activity, and physical or nental disability.

614. Manitoba's Human Ri ghts Conmi ssion adm ni sters The Human Ri ghts Code.
One of the Commission's functions is to review and investigate conplaints of
discrimnation. |If not contravention is reveal ed, the Conm ssion may dism ss
the conplaint. O herw se, the Conmi ssion may undertake settl ement

negoti ations or refer the conplaint to be heard before an inpartia

adj udicator. |If a contravention is found, the adjudicator may nake a nunber
of binding renmedi al orders, award conpensatory and exenpl ary danages, and nmake
recommendati ons. Enforcenent is available through the Mnitoba Court of
Queen' s Bench.

615. The Human Ri ghts Commi ssion is al so responsible for educating and
pronmoti ng understanding of the civil and legal rights of residents of
Mani t oba. The Conmi ssion devel ops and conducts special education projects
such as sem nars and workshops, with Conm ssioners and staff menbers who are
avail able to speak to groups. The Commi ssion also offers consultative
services and activities to maintain an ongoing liaison with various sectors of
the community. As well, the Comn ssion provides advisory opinions as to

whet her contraventi ons of the Code have occurred.

616. An exanple of the Code in action is Vogel & North v. Governnment of
Mani t oba, which dealt with the issue of an enployer not meki ng spousa
benefits avail able to sanme-sex spouses of enpl oyees when benefits were nade
avail abl e to heterosexual spouses of enployees. Although the adjudicator
found in 1991 that there was no discrimnation, which was upheld by the Court
of Queen's Bench in 1993, the Manitoba Court of Appeal reversed the decision
in 1995 and ordered a new hearing.

617. In 1992, Scott v. Lou's Miving & Storage Ltd. and Louis Nicholas was
heard before a Board of Adjudication, which found an enpl oyer to have sexual |y
harassed a former enployee. The Board ordered the enployer to report to the
Commi ssion for a period of two years whenever a femal e enpl oyee entered or
left his enploy. It was further ordered that copies of the Code and the

Commi ssion's brochure on sexual harassnent be displayed in the enployer's

wor kpl ace. Finally, general danages were awarded, as well as special damages
of $6,400 and exenpl ary damages of $2, 000.

Article 3

618. In Manitoba Council of Health Care Unions et al. v. Bethesda Hospita

et _al., the Manitoba Court of Queen's Bench struck down a provision in the Pay
Equity Act as offending the equality provisions of the Canadi an Charter of

Ri ghts and Freedons. The Act had been adopted to elimnate differences in pay
bet ween men and wonen, but it stated that the governnent was only obliged to
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gi ve wage adjustnents of 1 per cent of the total yearly payroll in each of
four consecutive years, after which the governnment's obligation was deened to
be met. The Court found that this provision contravened the Charter because
it perpetuated inequality.

Article 9

619. The Health Care Directives Act canme into force in July of 1993,

i ntroduci ng the concept of the “living will” into the |law of Manitoba. It
gi ves persons in Mnitoba greater control over the health care treatnment that
will or will not be provided to them by entitling themto make health care

decisions in anticipation of future incapacitation or inability to communicate
health care treatnent decisions. The directive nmay express the maker's health
care decisions or appoint a proxy to nmake decisions on the naker's behalf.

620. In July 1993, the Vul nerable Persons Act recei ved Royal Assent. Not yet
proclainmed in force, it will replace Part 2 of the Mental Health Act. The Act
has been designed with a nore sensitive and caring approach to vul nerable
persons. |In particular, the Act recognizes that vul nerabl e persons should be
presuned to have the capacity to nmake decisions affecting thenmselves, that any
assi stance with deci sion-meking should be the | east restrictive and | east
intrusive form of assistance appropriate in the circunstances, and that
substitute decision-naking should be invoked only as a | ast resort.
Proclamation will follow the appointnent of the Conm ssioner of Vul nerable

Per sons (whose appoi ntmrent was nmade in February 1996).

621. In R_v. Joe, the Manitoba Court of Appeal dealt with a constitutiona
chall enge in 1991 to |l egislation, where inprisonnment resulted fromthe

non- paynment of fines for offences under The Hi ghway Traffic Act. The Court
determ ned the scheme to be unconstitutional. Accordingly, anmendnents were
made to The Summary Convictions Act, rempving Hi ghway Traffic Act offences

fromthe category of offences resulting in inprisonnent.

Article 12

622. In Re: Alcoholism Foundation of Manitoba v. City of Wnnipeg, a
muni ci pal governnent had enacted a by-law directing that group hones could be
| ocated in certain areas of the city but not in others. A challenge was nade
on the ground that the provision offended the equality provisions of the
Canadi an Charter of Rights and Freedons. The Manitoba Court of Appeal agreed
and struck down the provision

Article 14

623. Two anmendments were nmade to The Provincial Court Act. The first changed
the way judges are appointed to the Provincial Court. Previously, judges were
appointed at the full discretion of the executive branch of government. The
executive now nmakes appointnments froma set |ist of candidates submitted from
a coimmittee of judges, |awyers and non-lawers. The second anmendment changed
the discipline procedures for Provincial Court judges. A review ng body
conposed of judges and | awyers receives a conplaint, holds an inquiry, and may
di sm ss the conplaint, suspend the judge or reprinmand the judge.
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624. Energency fiscal legislation reducing the length of the work week and,
by extension, the salary, for all persons on the provincial payroll (including
judges) was challenged in 1994 by the Provincial Court Judges Association as
interfering with judicial independence. A five-nmenber panel of the Mnitoba
Court of Appeal concluded that the judges failed to show any connection

bet ween the energency fiscal neasures and the independence of the judiciary.
The judges have sought |eave to appeal to the Suprene Court of Canada.

625. In R_V. Harper, a case originating in Manitoba, police officers had
failed to informa man of his rights under the Canadi an Charter of Rights

and Freedons upon arrest, because he confessed i medi ately upon being
apprehended wi thout allowi ng the police any tinme to deliver the warning.

The Supreme Court of Canada found that this was a breach of the man's section
10 (b) Charter rights, but went on to allow the confession to be admtted
anyway. The Court found that the man had an irresistible desire to confess
and that including the confession would not affect the fairness of his trial

Article 18

626. In 1992, the Departnment of Education changed its school -prayer policies
foll owi ng a declaration by the Manitoba Court of the Queen's Bench in Manitoba
Association for Rights and Liberties v. Manitoba that certain sections of

The Public Schools Act contravened the freedom of conscience and religion
provi sion of the Canadian Charter of Rights and Freedonms. A pupil is no

| onger required to opt out of a school -prayer progranme; instead, a school may
adopt a school -prayer progranme only after a certain |evel of interest is net,
and pupils nust opt into it.

Article 19

627. As discussed in the federal Governnent's submission to this report, the
Supreme Court of Canada found in R_v. Butler - a case that originated in
Mani t oba - that the prohibition of obscene publications in the Crimnal Code
i nvol ved a reasonable limt on the freedom of expression, within the ternms of
section 1 of the Canadian Charter of Rights and Freedons.

628. In R_v. Stevens, the Manitoba Court of Appeal determ ned that the
prohi bition of crimnal defamation, as defined in the Crimnal Code, was not
contrary to the Canadi an Charter of Rights and Freedons.

Article 23

629. The mai nt enance-enforcenent provisions of The Family M ntenance Act
were anended during this period to allow for terns of incarceration of persons
found in wilful default of their fam|y-mai ntenance obligations. The terns
are to be served intermttently. Oher changes introduced were intended to
clarify the ability of a person detained on a warrant for non-appearance to
apply to a judicial officer for rel ease.

630. The Pension Benefits Act was anended in 1992 to enabl e spouses to opt
out of the Act's fornerly mandatory pension-splitting provisions, in certain
circunstances. The Act was al so anended to clarify that conmon-| aw spouses
who nmeet certain criteria are entitled to survivors' benefits.
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631. Changes were made in 1992 to The Fam |y Mai ntenance Act, which provided
a faster and nore sinplified nethod to obtain an order that one spouse not

nmol est, annoy or harass the other spouse or any child in that spouse's
custody. The order is available to a spouse on application to a magi strate,
and may be set aside by consent of the spouses or on application by the spouse
named i n the order.

632. In 1990, a specialized Fanm |y Violence Court was established in the
Provincial Court to hear, on an expedited basis, cases of spousal abuse, child
abuse and el der abuse. Judges with specialized know edge and sensitivity in
the field are assigned to hear Family Viol ence Court matters. The Department
of Justice has assigned specialized Crowmn Attorneys to prosecute these
matters. In conjunction with the various police forces in Manitoba, the
Department of Justice has al so adopted a zero-tolerance policy with respect to
spousal abuse.

Article 24

633. In June of 1991, the forner child-protection agencies serving the Cty
of Wnni peg were amal gamated into one to provide nore efficient, effective
servi ce.

634. The Child and Fami |y Services Act was nodified in 1992 to create the
office of the Children's Advocate. The Children's Advocate has powers to
conduct inquiries, investigate, report on and meke reconmendati ons regarding
any matter relating to children who receive services under The Child and
Fam |y Services Act or relating to the services thensel ves.

635. An all-party constitutional task force in Manitoba affirmed, in 1992,
the right to self-governnent of Aboriginal persons within the paraneters of
t he Canadi an Constitution

636. A Framework Agreement has been reached between the Assenbly of Manitoba
Chiefs and the federal Department of Indian Affairs and Northern Devel opnent.
This is the first such agreenment in Canada intended to give Aboriginal persons
i n Mani toba greater powers of self-government. Wth the agreement, Aborigina
persons in Manitoba will be able to exercise powers over issues that affect
Abori gi nal s throughout the province, both on and off reserves.

637. Treaty Land Entitl ement negotiations continued between the federa
Government, the provincial governnment and the Treaty Land Entitl enent
Committee, which represents 19 Aboriginal bands in Manitoba. The negotiations
wer e undertaken to conpensate Aboriginal bands in Mnitoba under

| ong-established treaties. Utimtely, conpensation is expected to include
both a | and award (approximtely 360,000 hectares) and a financial award.

638. As reported in 1991, the Aboriginal Justice Inquiry was set up in 1989
to exam ne in detail the interaction between Manitoba's Aborigi nal peoples and
all aspects of the justice system (policing, the courts, legal aid, etc.).

The Conmi ssioners delivered an extensive report in August of 1991, containing
recommendati ons directed at governnents and other entities.
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639. In light of the Aboriginal Justice Inquiry, there is an ongoing review
of the justice systemin Mnitoba. By June of 1995, approxi mtely 37
recommendati ons directed at the governnent of Manitoba had been inpl enented,
with a further 7 in progress. As well, 19 of the recomendations directed at
the federal and provincial governnents jointly had been inplemented, and a
further 4 were in progress.

640. A nunber of the inplenmented progranmes are designed to bring greater
cultural sensitivity to Manitoba's correctional institutions. Aborigina

el ders are available for consultation at all institutions, with the |evel of
service overseen by a Council of Elders. A substance-abuse programe has been
i mpl enment ed, which focuses on Aboriginal culture and spiritual issues.

Certain facilities now have sweat | odges. As well, Aboriginal candi dates have
been specifically selected for correctional officer entry-Ilevel positions.

641. Elsewhere in the justice system Aboriginal Justice Commttees provide
young offenders with alternatives to the formal court process.

Sent enci ng-circle processes involving Aboriginal elders have been established
in sonme conmmunities, allow ng for Aboriginal offenders to be sentenced in the
comunity. |In one community, St. Theresa Point, a process has been designed
whi ch diverts Aboriginal young offenders toward a nore traditional and | ess
adversarial formof dispute resolution. Dispositions and sanctions are nore
culturally appropriate, with a view to addressing viol ence and del i nquency.

642. Two Aboriginal schools have been established in the Wnni peg Schoo
Division: Children of the Earth H gh School and Niji Makwa, an el enentary
school. Parents may choose to send their Aboriginal children to these
schools. Although the core curriculumis the sanme as it is for any public
school, cultural and linguistic enhancenents have been nade to better reflect
Aboriginal realities. Parents also have greater input into Aboriginal issues
at the school s.

643. Manitoba's French-|anguage Services Secretariat reports to the Cerk of
the Executive Council (of Canada). Manitoba's overall record with respect to
French-1 anguage services has recently recei ved commendati on fromthe
Commi ssi oner of Official Languages (for Canada).

644. In 1993, the province-w de Francophone School Division was established
for the children of Manitoba residents whose first |anguage | earned and
understood is French. The new School Division is conprised of those
Francophone school s throughout the province that opt into the Division, and is
run by el ected school trustees to the Francophone School Board.

H. Saskat chewan

645. This will update to Septenber 1994, the information contained in
Saskat chewan's | ast report on this Convention

Article 2
646. In 1993 and 1994, the Saskatchewan Human Ri ghts Commi ssion conducted a

conprehensi ve revi ew of The Saskatchewan Human Ri ghts Code and the operation
of the Commission itself. This reviewinvolved a three-part public
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consultation. First, individuals and group representatives were invited to 20
smal | informal discussions about specific human rights issues such as racism
sexism disability and accessibility, enploynent, education and pay equity,
and the current conplaint system adm nistered by the Conmm ssion. Second, the
Commi ssion held eight public neetings around the province. Third, the general
public was invited to provide witten subm ssions. The Comm ssion's report
and recomendations will be submitted to the Mnister of Justice in the near
future.

647. The Human Ri ghts Conm ssion continues to conduct 200 to 300 sem nars and
wor kshops per year, and to produce and distribute witten information to the
general public about human rights' issues and | egislation. The Comm ssion
recei ved 622 conplaints between 1 April 1990 and 31 March 1994. In the
reporting period from1 April 1993 to 31 March 1994, the Conmm ssion was

i nvestigating conplaints of discrimnation on the follow ng grounds:

Grounds Nunmber of conplaints Per cent age
Age 14 4%
Ancestry 73 20%
Marital status 18 5%
Mental disability 7 2%
Physi cal disability 64 18%
Rel i gi on 8 2%
Sexual harassnent 72 20%
Sex/ ot her 43 12%
Sex/ pregnancy 24 7%
Fam |y status 2 1%
Sexual orientation 11 3%
Recei pt of public assistance 0 0%
O her 20 6%
Tot al 356 100%
Article 3

648. The Change of Nane Act was anended in 1993 to pernit persons who are
wi dowed, divorced, or whose marriages have been annulled to resune either
their birth nanes or pre-nmarriage surnanes w thout being required to pay a
formal application fee.
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649. The Pension Benefits Act, enacted 1993, ensures that part-time workers,
the vast mgjority of whomare wonen, will be entitled to join their

enpl oyers' pension plans upon neeting certain conditions tied to hours of work
or earnings. The Act also increases post-retirement death benefits from

50 to 60 per cent of the deceased' s benefits and provi des guidelines with
regard to the valuation of pension benefits on marital breakdown. These
provisions will primarily affect wonen.

Article 9

650. The Mental Health Services Act was anmended in June 1993 to provide that
a mentally disordered person nmay be detained for treatnment for up to one year
when two physici ans have exam ned the person and found that he or she: is in
need of treatnent, care or supervision that can only be provided in an
in-patient facility; is unable to nake an inforned decision regarding the need
for treatment, care or supervision; has already been detained for 60 or nore
consecutive days; and is likely to cause bodily harmto self or others, or to
suffer substantial nmental or physical deterioration if not detained. The Act
al so provides that a “community treatnent order” may be issued by a

psychi atrist, where a person requires conpulsory nedial treatnent in order to
live in the cormmunity. \Where supported by a second psychiatrist, a comunity
treatment order constitutes authority for conpul sory medi cal treatnent outside
of hospital for up to three nonths.

651. Persons have rights to be informed of the reason for detention, to be
assisted by an official representative (who functions as a patient advocate),
and to appeal orders for detention and conpul sory treatnent to a revi ew panel
and subsequently to the courts.

652. The Legal Aid Act was amended in 1989. The Legal Aid Commi ssion
currently does not charge a client contribution for the cost of providing

| egal aid services to clients. The Saskatchewan Legal Aid Comm ssion

guar antees m ni mum standards of service in the crimnal-law area consi st ent
with article 9

Article 12

653. The Public Health Act, 1994 allows a nedical health officer to issue
orders requiring persons to be isolated, tested or treated. A person

recei ving such an order can appeal to the Court of the Queen's Bench. The

M ni ster of Health can restrict travel within the province and prohibit public
gatherings in order to control comuni cabl e di seases. The Act also requires
that all comuni cabl e di sease information remain confidential, unless

di sclosure is authorized by law or is made with the effect of a person's
consent .

Articles 14 and 15

654. Young offenders who request |egal representation are provided with it,
even if the parents are able, but refuse, to pay or the young offender does
not otherwi se nmeet the eligibility criteria of the Saskatchewan Legal Aid
Conmi ssi on.
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655. I n 1993-1994, Saskatchewan began inplenenting the Fam |y and Youth Pl an
an initiative to provide nore effective services to 12- to 15-year-olds who
are in custody, at high risk to receive custodial dispositions or require
treatment services. The primary objectives of the initiative are to provide
the Youth Court with a wider array of comunity options other than custody,
and to nake treatnent nore accessible to youth Iiving at home or in snal
comunity residential facilities.

Article 16

656. Under The Dependent Adults Act, proclainmed in 1990, a person may | ose
the right to nake personal or financial decisions only if its proven to the
court that he or she is functionally unable to make a decision and that such a
decision is necessary. The person is entitled, as far as is possible, to
partici pate i n decision-nmaking.

Article 18

657. The Educati on Act has been anended to all ow parents to educate their
children at hone, rather than sending themto school, for reasons of religious
or consci entious belief.

Article 22

658. Anendnents to The Trade Union Act will extend bargaining rights to nore
enpl oyees by reduci ng the nunber of exenptions available. As well,
secret-ballot votes can be ordered, if an unfair |abour practice is conmmtted
during an organi zi ng canmpai gn. The Act also clarifies that intimdation and
coercion through enpl oyer-enpl oyee comuni cation are not permtted.

659. The Construction Industry Labour Relations Act 1992 establishes a

provi nce-wi de system of trade-by-trade bargaining in the construction

i ndustry. The Act establishes trade divisions along craft |ines, and provides
for the nam ng of a single enployer organi zation and trade union for each
trade division.

Article 23

660. In 1990, the Child and Fanm |y Services Act and the Adoption Act were
procl aimed. This |egislation provides for mandatory reporting by w tnesses of
abuse or neglect of children. The enphasis in the law is on supporting

fam lies and keeping themtogether, as well as on encouraging the invol venment
of extended families in the resolution of difficulties. There is a renewed
recognition of the legitimte involvenent of Indian and Métis comunities in
protecting the cultural heritage of their children. \Where possible,
out-of-court resolution of issues is preferred. There is also greater
openness in the adoption process.

661. A judge may order that the child-protection proceedings under the Child
and Family Services Act be held in closed court.

662. Seven governnent departnents and secretariats worked together to devel op
a proposal for a conprehensive, interagency policy framework for integrating
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policy and programme devel opnment for children. In June 1993, Saskatchewan's
Action Plan for Children was devel oped to encourage partnershi ps anong al

| evel s of government, private organizations and conmunity groups to provide
programes and services to address the needs of all children, particularly
those at risk of any form of abuse or neglect. The newy established

Saskat chewan Council on Children will advise participating mnisters on

priorities for inproving the well-being of children. The Council, conprised
of 25 volunteers appointed for one-year ternms, represents a broad spectrum of
children's interests. 1In 1994/1995, the governnent nade available $4.4

mllion for newinitiatives targeted toward children. Som of these funds are
avai l abl e through prevention and support grants to communities to support
their efforts to enhance the well-being of children and famlies.

Article 24

663. I n August 1993, the Saskatchewan governnent and a Saskat chewan Fir st
Nations Tribal Council signed the first-ever agreenent for the devel opnent of
Indian Child and Fanmily Services agencies in the province. Agreenments have
since been signed with three nore agencies, and negoti ati ons are under way
with several others. The agreenents facilitate devel opnent and delivery of
child and famly services by First Nations people to their nenbers living on
reserves.

664. In 1994, the Onbudsman Act was anmended to pernit creation of a
Children's Advocate for Saskatchewan. The Advocate protects the interests of
children and youth receiving services fromthe government, and ensures that
services provided are appropriate. To ensure independence, the Advocate
reports to the | egislature.

Articles 26 and 27

665. The Federation of Saskatchewan | ndian Nations established the

Saskat chewan | ndi an Federated Col |l ege to provide university-degree progranmes
for Indian and other students. It is the only institution of its kind in
North Anmerica. The Federation of Saskatchewan |Indian Nations al so manages the
Saskat chewan I ndian Institute of Technol ogy, which provides skills training
for Indian students. The Saskatchewan Urban Native Teacher Education
Programme, the Northern Teacher Programme, the Northern Professional Access
Col  ege, the Northern Training Progranmme and the Non-status Indian and Métis
Programme all provide education and training for Métis and I ndian people in a
culturally sensitive environnent.

666. The provincial government provides funding and support to the
Gabriel Dunobnt Institute to pronbte Indian and Métis culture, and to the
Dunont Technical Institute to deliver culturally relevant basic adult
education and skill training to Métis, Indians and ot her students.

667. Saskatchewan has enacted anendnents to the Educati on Act and regul ations
to all ow menmbers of the French-1language mnority to establish and operate
their own schools, where nunbers warrant, in accordance with section 23 of the
Canadi an Charter of Rights and Freedons.
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668. The Saskat chewan Human Ri ghts Conmm ssion has the nandate in the

Saskat chewan Human Ri ghts Code to pronote equality through affirmative action
or equity plans. Currently, these plans focus on enploynment and educati on
Enpl oyers and educational institutions wi shing to pronote and enhance the
quality of their workplaces and classroons may submt plans for Comr ssion
approval .

669. Enploynment equity plans focus on four historically di sadvantaged groups
of workers: Aboriginal peoples, wonen, people with disabilities and visible
mnority people. Visible mnority people were added as a desi gnated group

in 1992. In Saskatchewan, 20 enpl oyers, representing approximtely 7 per cent
of the province' s enpl oyed workforce, have equity plans. The goal of their
plans is to match the nunber of designated group enployees with their actua
representation in the | abour force of the working-age popul ation. The
foll owi ng percentages reflect the actual percentage of each designated group
in the | abour force or working-age population. They are based on 1991
statistics of the Canada Labour Force Survey, 1991 Census data and popul ation
statistics gathered by the Saskatchewan Aborigi nal organi zati ons. The

Commi ssi on adopted these enploynent equity goals in 1994,

Worren 45. 0%
Abori gi nal peoples 12. 2%
People with disabilities 9. 7%
Visible mnority peoples 2.6%

670. The total percentage of Aboriginal people enployed by organizations with
equity plans is 4.2. At the current rate of change, it will take 29 years for
Abori gi nal people to neet the 12.2 per cent goal. That is a significant

i mprovenent over |ast year's 150-year prediction, but is largely due to the
equity programmes of the Saskat chewan governnent.

671. People with disabilities make up 3.3 per cent of the total workforce.
They will never match their 9.7 per cent representation in the working age
popul ation at the existing rate of progress. People with mental disabilities
have benefited | east of all

672. Visible mnority people were added as a designated group in 1992. Sone
equity enployers have not yet collected statistics for this group, so the
Conmi ssi on cannot say whether their workplace participation has inproved in
the past two years.

673. Work needs to be done to convince Saskatchewan's health care and private
sectors of the benefits of enploynent equity. Wth a couple of exceptions,
t hese sectors have not put forward plans for Comm ssion approval
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674. The Commi ssion nonitors equity plans by hosting an annual day-I| ong
sem nar for enployers, designated groups and other interested parties.
Partici pants prefer this non-confrontational approach, which enphasizes
partnershi ps and i nformation-shari ng.

675. Since 1985, education-equity plans have sought to devel op supportive
cl assroonms for Aboriginal children and encourage themto conplete grade 12.
At the end of 1993, 19 school divisions with nore than 75,000 students, or
about 38 per cent of Saskatchewan's enrol ment, had devel oped and i npl emented
education-equity plans.

676. Participating schools have nmade progress toward equal educationa
opportunities for Aboriginal students by:

(a) I ncreasi ng enphasis on hiring Aboriginal teachers;
(b) Provi ding cross-cultural training for all enployees;
(c) Increasing participation of Aboriginal parents;

(d) I mproving curriculumrel evant to Aboriginal students;

(e) Revi ewi ng school policies and procedures for bias against
Abori gi nal peoples; and

(f) Devel opi ng anti-racismpolicies and related initiatives.

677. The Comm ssion monitors and approves education-equity plans. Schoo
boards submit annual progress reports, and the Commi ssion presents a summary
of activities at an annual education-equity sem nar where boards attend
educational workshops and share information with their peers.

678. Since 1980, eight post-secondary education institutes have devel oped and
i npl enented equity plans to inprove post-secondary education for nenbers of
the four designated groups.

679. Like other equity initiatives, post-secondary plans include specia
nmeasures to encourage designated group nmenbers to enrol and to support
students once they enter the institution

I. Alberta

680. Canada's second and third reports provided informati on on Al berta's

| egislation that gave effect to articles 1 to 27 of the International Covenant
on Civil and Political Rights. This report will provide new information on

Al berta's legislation and policies relevant to articles 1 to 27 of the
Covenant. It will also provide corrections to the second and third reports.
The period covered is 1 June 1990 to 31 May 1994.

Article 2

681. In Alberta, there is no tribunal, but a board of inquiry. The Board of
Inquiry may be conposed of one or nore persons. Wen filed at the Court of
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Queen's Bench, the Board of Inquiry's decision is enforceable in the sanme
manner as an order fromthe Court of Queen's Bench. The powers of the Board
of Inquiry are outlined in section 31 of the Individual's Rights Protection
Act, R S.A 1980, c. I-2 as anended.

682. There is no body at the provincial |evel that has the overal
responsibility for protecting the Covenant rights. The Al berta Human Ri ghts
Commission is the only body in the province of Alberta with the |egal mandate
to protect human rights.

Article 3

683. Effective 1 Novenber 1991, the Donestic Rel ations Act, section 47, was
amended to extend the circunstances in which the father is a joint guardi an of
a mnor child, if the father cohabited with the mother of the child for at

| east one year imediately before the birth of the child, or married the

not her after the birth of the child and has acknow edged that he is the father
of the child, or the marriage was term nated by decree of nullity, or
judgenent of divorce was granted not nore than 300 days before the birth of
the child.

684. Section 63 was added to provide for certain |egal presunptions of

parent age, which are to apply unless the contrary is proven on a bal ance of
probabilities. Section 64 was added to permt an application to the court for
decl arati on of parentage. The father is also a joint guardian of a m nor
child when he is registered as the father of the child at the joint request of
hi nsel f and the nother of the child under the Vital Statistics Act or simlar
| egi slation in another province.

Article 7

685. Alberta Famly and Social Services introduced the Child Managenment
Policy in July 1993. This policy is directed at foster parents and defines
the main tasks of child nmanagenment. Mst inportantly, the policy prohibits
t he use of physical discipline in foster hones. The policy sets down
principles governing discipline and lists the types of disciplinary neasures
that are appropriate for foster care. Extensive education and support are
available to foster parents as alternatives to physical discipline.

Article 9

686. The Child Welfare Act contains provisions for the apprehension
confinenent and secure treatnent of children who suffer fromnmental or

behavi oural disorders, and who present a danger to thensel ves or others.

There can be an initial confinenent of not nore than 10 days under a
secure-treatnment certificate issued by a director if the child is the subject
of a tenporary guardi anship order or permanent guardi anship order and, if a
secure treatnent order is being applied for, an adjournment can be requested
of not nore than 7 days. The court may order renewals for a 60-day period for
a first renewal and 90 days in the case of any subsequent renewal or the

peri od of the guardi anship order, whichever is shorter. A child or guardian
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may apply for a review of a secure treatnent order once during the period of
any order or renewal thereof. A child aged 12 or older is entitled to service
of notice of any application for a secure treatnent order

687. The Mental Health Act was proclainmed in force on 1 January 1990. This
Act set out procedures that nust be followed for a person to be admtted to
and detained in a designated psychiatric facility as an involuntary patient.
Patients have the right to be informed of the reasons for their detention and
the right to appeal to an independent review panel or the Mental Health

Pati ent Advocate.

Article 10

688. Under the Child Welfare Act, a court order is required for the
apprehension of a child in all cases other than energencies. |If a child is
apprehended, a director has exclusive custody of the child; is responsible for
care, maintenance and wel |l -being; and may confine the child in a
secure-treatnent institution, if it is considered necessary to do so in order
to protect the survival, security or developnent of the child. |If a director
confines a child, the director shall appear before the court within three days
of the confinenment to show cause why the confinenment was necessary and, if
necessary, to apply for an order authorizing the confinenment of the child for
a further period of not nore than six days. The court may order the child to
be returned to a guardian or to be placed under supervision for a period of
not nore than six nonths. In addition, an application for a 30-day
secure-treatnent order can be nade, even if the child is only under
apprehensi on status, but this order cannot be renewed. The court can nmake an
order for permanent guardi anship, or it can make an order of tenporary

guardi anship for a period not exceeding one year or less, if the cunulative
time in care already exceeds the tine limts for which tenporary guardi anship
can be ordered

Article 14
689. In Alberta, legal aid is available under certain conditions for persons
who cannot defray the costs of their trial. Legal aid applies to civil cases,
in sonme circunstances

Article 17

690. Under the Freedom of Infornmation and Protection of Privacy Act, the
sections presently limting disclosure in sone social services legislation are
affected. The Freedom of Information and Protection of Privacy Act places
restrictions on the disclosure of certain personal information, and provides
for notice of this parties or applications covering their personal information
to give thema chance to consent or meke representations. It also permts
third parties to apply to the Comm ssioner for a review of a decision to grant
access. There is also a provision for a judge of the Court of Queen's Bench
to be appointed as adjudicator to investigate conplaints regarding a

Conmi ssioner's decision. See article 19.
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Article 18

691. Under the Donestic Relations Act, the court can only nake an order
respecting religion in a situation where an application is made for production
and custody of a child to enforce rights to custody. Were this is denied,
the court can nake any order it deens fit to ensure that the child is brought
up in the religion in which the parent or other responsible person has a | ega
right to require for the infant.

Article 19

692. The Public Contribution Act, sections 3, 5 and 6, unduly restricts the
freedons of people and organi zati ons who solicit charitable donations fromthe
public. The Act will be repeal ed and repl aced.

693. Effective 1 June 1994, the Freedom of Information and Protection of
Privacy Act provides the right to seek information on oneself and others.
There are two najor parts to the Act: Part 1 deals with access to infornmation
hel d by the governnent and Part 2 deals with rules concerning the protection
of privacy of personal information held by the government. The Act: (i)
allows a right of access to any person to the records in the custody and
control of the government subject only to limted and specific exceptions;
(ii) controls the manner in which the governnent may coll ect persona

i nformati on fromindividual Al bertans; to control the use that the governnent
may rmeke of the information; and to control the disclosure by governnent of
such information; (iii) allows individuals, subject to limted and specific
exceptions, the right to have access to information about thenselves held by
t he government; (iv) allows individuals the right to request corrections to

i nformati on about thenselves held by the governnment; and (v) provides an

i ndependent review of the decisions made by the governnent under the

| egislation by the Information and Privacy Commi ssi oner

Article 23

694. Effective 1 June 1994, the Miintenance Enforcenment Amendnment Act permts
the Director to obtain nore personal information of a debtor (his or her
soci al insurance nunber, residential tel ephone nunber, and the name and
address of the enployer that is shown on a record in the possession or contro
of the Crown in the right of Alberta, a provincial agency or a statutory agent
of the Crown) in order to permt better enforcement of a maintenance order
benefiting a creditor or the children. The Director can also provide this
information to a person in a simlar position to the Director in a

reci procating state under the Reciprocal Enforcenent of Mintenance Orders
Act .

695. Section 31 of the Mintenance Enforcenent Anendnent Act, as

of 1 July 1994, del etes the prohibition against enforcing no nore than

10 years of mmintenance arrears. The exception is for arrears accrued prior
to 1 July 1984.

696. The Premier's Council in Support of Alberta Famlies was established by
mnisterial order in 1990 to advise the governnent on how its policies,
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programes and services may affect famly life in Alberta. 1t was established
in recognition of the fact that fanmlies are the foundation of our lives and
t he cornerstone of our society.

697. The Council has: (i) provided an overview of the denpgraphics of famly
life in Alberta; (ii) nmade reconmendations on the need for rationalization and
integration of services to famlies; (iii) reviewed all policies and
programmes that affect famlies through the Family Policy Gid; (iv) reviewed
the three-year business plans of all departnents of governnent to exam ne
their effect on fanmilies; (v) provided input on best practices in the area of
prevention and pronotion; (vi) addressed issues arising fromfamly breakup by
exam ni ng nedi ati on services; and (vii) provided an analysis of all of the
laws in Alberta that affect the parent-child relationship.

698. After four years of operation, there is evidence that the Council has
been an effect in raising the profile of famly issues, and seeking changes in
governnent policies and programes.

Article 26

699. Alberta's Parentage and Mai ntenance Act was proclained in force

on 1 January 1991. This Act elimnates the distinction between |egitimte and
illegitimate children. It elimnates restrictive tineliness on the
commencenent of affiliation and mai ntenance proceedings involving a child of
unmarried parents. The reference to a father's ability to provide for his
“legitimate” children as a determ ning factor in maintenance for his
“illegitimte” children has been renoved. Furthernore, the financia
obligation of a father of an “illegitinmate” child does not term nate upon the
remarriage of the child s nother

Article 27

700. I n Novenmber 1990, |egislation establishing structures and systenms of
governance of the eight Métis Settlenents in Al berta was proclainmed. At the
same time, the fee sinple title to 1.25 mllion acres was transferred to the
Métis Settlenments General Council, a corporate entity representing the
Settlenments. This grant of land is protected in the Constitution of Alberta
Amendnent Act, 1990. The legislative package establishes funding arrangenents
until the year 2007. The Metis Settlenents Appeal Tribunal was al so created
by the legislation. The Appeal Tribunal is a quasi-judicial body enpowered to
resolve disputes in a wide range of areas, with a primry focus on nenbership
and | and all ocation decisions nade by the eight Settlement councils. Both

Al berta and the General Council nake appointnments to the Appeal Tribunal

701. Included in a schedule to the Métis Settlenents Act is a co-nmanagenent
agreenent on subsurface resources. This agreement provides nmechanisnms for the
Settlenments to participate in the devel opnent of mneral resources underlying
Settl enment | ands.

702. The Settlenents |egislation was devel oped through a five-year
consultation with the Alberta Federation of Métis Settlenents Association. It
represents a uni que, nmade-in-Al berta approach to providing Aborigina
conmunities with greater autonony.
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703. I n October 1993, a Menorandum of Understandi ng was signed between the
Government of Al berta and the Siksika Nation establishing a process to guide
provi nci al involvenent in the Siksika Nation comunity-based sel f-government
negotiations. Provincial officials and representatives of the Siksika Nation
have di scussed specific self-government proposals in a wi de range of sectors.

704. Al berta has also participated in national-Ievel discussions regarding
sel f-government. These di scussions include representatives of the major

nati onal Aboriginal organizations. During these discussions, Al berta has
taken the position that self-governnent is best achieved through |ocal or
comuni ty-based initiatives, due to the diversity of Aboriginal cultures and
aspirations in Canada.

705. Although the structures and systens of Settlenent governance are
established by provincial legislation, it nmust be stressed that Settlenent
representatives participated fully in the devel opnment of the |egislation. The
governing structures and systens represent a blend of standard nunicipa
institutions, and Settlenent culture and practices. Settlenent governments
make nenbership, |land allocation and financial expenditure decisions. The
Metis Settlements General Council nakes policies in the collective interest of
the Settlenents, in consultation with the province.

706. A nunber of factors have been encountered in addressing the issue of

sel f-governnment. The inplenentation of self-governnent arrangements results
in fundanental changes in the political, social and econom c fabrics of

Abori ginal comrunities. These changes are sonetinmes viewed with anxiety and
have, in fact, been resisted by sone nmenbers of Aboriginal conmmunities due to
the uncertainty that they bring. As noted earlier, the legislation for the
Métis Settlenments took five years to devel op. The pace of |egislative

devel opnent was, to a significant extent, determ ned by Settlenment nenbers
themsel ves. Intensive consultation in the conmunities was required to ensure
that Settl ement nenbers understood and supported the proposed | egislative
changes.

707. The Aboriginal population in Alberta is diverse, representing different
cultural, linguistic, political, social and econom c traditions and
circunmstances. No single self-government fornula can be established to
represent and fulfil the aspirations of every Aboriginal group or comunity.
VWi le significant tinme and resources have been expended at the national |eve
to define self-governnment, its inplenmentation nust occur at the community

| evel .

708. \Where progress has been nade in the area of self-governnent, it has
occurred within the context of a defined geographic area. It is much nore
difficult to address self-governnent in situations where Aborigi nal people
live in urban areas or nixed conmmunities.

709. The Alberta MulticulturalismAct has as its objectives: to encourage
respect for the multicultural heritage of Alberta; to pronote an awareness and
understandi ng of the nulticultural heritage of Alberta; to foster an
environnent in which all Al bertans can participate in and contribute to the
cultural, social economic and political life of Alberta; and to encourage al
sectors of Alberta's society to provide access to services and equality of
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opportunity. To fulfil these objectives, the Alberta Milticulturalism
Commi ssi on undertakes various projects in partnership with conmunity and
busi ness stakeholders. In addition, the Conmm ssion provides funding for
heritage-| anguage instruction.

710. Alberta is commtted to settling treaty land-entitlenment clainms with
First Nations and has an obligation under the Natural Resources Transfer
Agreenent to provide unoccupied Crown land to the federal Governnent for this
purpose. In negotiating |land clains, the province seeks |long-termsettlenents
that are fair and equitable to all parties involved and in the best interest
of all Albertans. Since 1990, treaty land-entitlement clains have been
concluded with six First Nations and agreenment in principle has been reached
with a seventh, involving approximately 110,000 acres of |land. Negotiations
are al so under way with four other First Nations.

J. British Colunbia

711. This report will update information contained in Canada's second and
third reports on how British Colunbia has nmet its obligations under the

I nternational Covenant on Civil and Political R ghts from1l June 1990 to
31 May 1994.

Article 2

712. The B.C. Human Rights Act was anended in 1992 to include fam |y status
and sexual orientation as prohibited grounds for discrimnation, to expand the
definition of age from45 to 65 years to 19 to 65 years, to renove the maxi mum
[imt of $2,000 awarded for danmges, to allow for class-action conplaints and
remedies, and to facilitate the establishment of enploynment equity progranmes.
The Act is administered by the B.C. Council of Human Rights, a quasi-judicia
tribunal consisting of five full-tine adjudicators, appointed for fixed terns
by the Lieutenant-CGovernor. The Council is supported by 20 Public Service
staff nmenbers and reports directly to the Mnister Responsible for

Mul ticul turalismand Human Ri ghts. However, government recognizes the need
for the Council to be independent because of its role in investigating and

adj udi cati ng conpl ai nts agai nst governnent. The Council ensures that the

B.C. Human Rights Act is upheld and that legislation is enforced through
publi c education, nediation, formal investigation and adjudi cation of
conpl ai nts.

713. The B.C. Council of Human Rights conpleted 51 hearings in 1992-1993.
Hearings are conducted by Council nenbers and are open to the public. During
a hearing, the two sides present evidence, examnm ne and cross-exam ne

wi t nesses, and nmeke submi ssions. Individuals who cannot afford a | awer may
request | egal assistance through the Legal Services Society of B.C. If
conpl ai nants or respondents disagree with any deci si on nade by the Council
they can apply to the B.C. Suprenme Court for a judicial review. If they

di sagree with the B.C. Suprene Court, they can appeal to the B.C. Court of
Appeal . If still not satisfied, they can apply to the Suprene Court of Canada
to review the Appeal Court deci sion

714. The Supreme Court of Canada rendered an inportant decision in Renaud v.
Central kanagan School District No. 23 (1992) 95 D.L.R (4th) 577 (S.C.C.).
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The Court, in unaninmous decision, upheld a decision of the B.C. Council of
Human Ri ghts that an enpl oyer has an obligation to accompdate an enpl oyee who
is adversely affected by a legitimate enpl oynent rule.

715. In 1991, the government established an enpl oynent equity progranme to
identify and renove barriers to enpl oynent and advancenent in the Public
Service to wonmen, visible mnorities (defined in the Human Rights Interim
Enmpl oyment Equity Cuidelines, for the purposes of enploynent equity only, as
“a person other than an Aborigi nal person who, because of race or colour, is
in avisible mnority in Canada), Aboriginal people and persons with
disabilities and to create a Public Service workforce that is representative
of the diverse population it serves. |In 1993, the Enpl oynent Equity Policy
was adopted and requires that all mnistries prepare and subnmt annual action
pl ans for enploynent equity and annual reports on progress nmade to the Public
Servi ce Enpl oyee Rel ati ons Commi ssi on

716. The Multiculturalism Act (1993) recogni zes and val ues the diversity of
British Col umbi ans, encourages respect for British Colunbia' s multicultura
heritage, pronotes racial harnony and cross-cul tural understandi ng, and
fosters the creation of a society in which there are no inpedinments to the
full and free participation of all British Colunbians in the econom c, social
cultural and political life of British Colunbia. The Act requires each
mnistry to develop a Multiculturalismaction Plan and to report annually to
the M nister Responsible for Miulticulturalismand Human Ri ghts on how t hey
have net their obligations under the Act.

717. A Multiculturalism Advisory Council has been established and all Cabi net
subm ssi ons nust be reviewed to ensure sensitivity to nmulticultural and gender
i ssues.

718. Two independent Comm ssions of Inquiry were established from 1992-1993:
(i) Justice Wallace Oppal's Commission of Inquiry into Policing in British

Col unbi a (June 1992) to revi ew governance and operation of municipal policing,
i ncluding the Police Act and conpl aints procedures; and (ii) Justice Anthony
Sarich's Cariboo-Chilcotin Justice Inquiry (October 1992) to investigate

al l egations of prejudice and unfair treatnment by the Caribou-Chilcotin
Abori gi nal community agai nst nenbers of the provincial justice system

Wor ki ng groups have been established involving the province and Aborigi na
comunities to work on putting the recommendations into effect, including
tribal policing

719. The Onbudsman Act was anended in 1993 to ensure that it is an offence to
di scri m nate agai nst anyone who nakes a conplaint, gives evidence or assists
t he Orbudsman in an investigation.

720. In February 1994, the M nister Responsible for Milticulturalismand
Human Ri ghts announced a Human Rights Review. This independent report on the
Human Rights Act of British Colunmbia will ook at the structure of responsible
agencies; their role in dissemnating informtion and education; procedures;
setting standards; and scope. The purpose of the report is to ensure that
government is dealing effectively and pro-actively with discrimnation and
human rights' issues in British Col unbi a.
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721. The provincial governnment and its unions negotiated, in 1994, a new
policy and procedures on harassnent and discrimnation in the workplace,
provi di ng governnment enpl oyees with avenues of conplaint other than the

B.C. Council of Human Rights to resolve harassnent conplaints in the

wor kpl ace. The policy and procedures, and the protected grounds of the

Human Ri ghts Act, were conmuni cated to governnment enpl oyees through workshops
on preventing and dealing with sexual harassnent.

722. Various mnistries have inplenented programmes to increase cultura
under st andi ng and cul tural conpetency. The Departnent of Education is
reviewi ng school curricula to incorporate a conponent of cross-cultura
understandi ng and to ensure that |earning resources are reflective of the
community. Conflict Resolution progranmes are provided in schools and
comunities, where there is racial tension

Article 3

723. I n Novenmber 1991, the provincial government established the Mnistry of
Wnen's Equality, Canada's first ministry dedicated exclusively to equality
for wonen. The Mnistry devel ops and delivers progranmes that expand choi ces,
and pronote econom ¢ security and personal safety for women in their
communities. The Mnistry works to guarantee wonen equal rights in al
spheres, including politics. 1In 1990, the province introduced a pay equity
programe for the Public Service.

724. Covernnent participated in the Law Society of British Colunbia's
report on Gender equity in the Justice Systemin 1992. The Mnisters of
Attorney Ceneral and Wnen's Equality released a detailed status report in
Sept enber 1993 on new and ongoing justice initiatives, including famly | aw
reform treatnent of wonen in the courts, the justice system's response to
vi ol ence agai nst wonen and wonen in the |egal profession

725. The Residential Tenancy Act was anmended to provide fenale tenants with
i ncreased protection from harassnent by |andlords and fromunjustifiable rent
i ncreases.

Article 6
726. A Pregnancy Qutreach Programme provi des educati on and support to
hi gh-ri sk pregnant wonen. The Programme al so provides counselling, referral
suppl enental food and peer-group support to inprove the health of nothers and
newbor ns.
727. An inquest is required, when deaths occur in prison or police custody.

Article 7

728. The Limtation Anendnent Act (1992) permts people who have suffered
child sexual abuse to sue for danmmges at any tine.

729. The governnment |aunched the revised Violence Agai nst Wnen in
Rel ati onships (Wfe Assault) Policy in March 1993 and a mgjor strategy ained
at stopping viol ence agai nst wonen.
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Article 9

730. Under the Police Act (1988), a Comm ssion handl es conpl ai nts agai nst
provi nci al and nunici pal constables in the performance of their duties.
Conpensation may be paid, if a conplaint is justified. Under civil law, and
the tort of false arrest and inprisonnent, a person can sue for conpensation
for wongful arrest.

Article 10

731. In 1991-1993, several new correctional and youth-custody facilities were
constructed to repl ace i nadequate centres. Additional treatnment programes
for sex offenders were provided in both institutions and the comunity.

Several programes were provided to offenders with substance abuse and
psychol ogi cal problens, and assaultive men. During 1992-1993, Aborigina
comunities and organi zati ons provided services to Aboriginal offenders. Mre
creative sentencing options for Aboriginal offenders have been encouraged.

732. Ceneral rehabilitation nmeasures undertaken in provincial adult
correctional centres include: work and work-skill training programres;
educati onal programres; recreational programres; substance-abuse awareness
and counsel I ing programres; psychol ogi cal counselling programes; religious
servi ces and pastoral counselling; life-skills, social skills and specia
skills programmes, specialized facilities or units for the treatnment and
management of special groups (i.e. sex offenders); specialized programres for
Abori gi nal offenders; and graduated community-rel ease progranmes (i.e. parole,
el ectronic nonitoring). Young offenders are offered sinmilar progranmres with
a greater enphasis on education and at a nore intensive |level. Between

1990- 1994, specific programme and service areas were enhanced such as
psychol ogi cal services and substance-abuse counselling (youths).

Article 14
733. In 1991, the Small C ains Progranme was inplenented to provide better
access to the court, to nmake the court process nore understandable and to
encour age nedi ated settlenents. In March 1993, the Robson Square Court

conpl ex was opened to increase sittings and, thus, reduce delays in provincia
Fam |y, Youth and Small Clainms Court. Access to justice has al so been
i ncreased through use of technol ogy.

734. The Crimnal Code was anended on 5 February 1992 to include a
requirenment to hold a hearing on accused persons judged by the courts to be
either not crimnally responsible on account of nmental disorder or unfit to
stand trial. The hearing nmust be held within 45 days of the court verdict,
and each year thereafter, until that given person is discharged or judged fit
to stand trial. An attenpt is made to subject the accused to the | east
restrictive conditions possible while ensuring that the public is protected.

735. A Native Courtworkers and Counselling Association assists Native British
Col unbi ans accused of a crinme to understand the charges, find | egal counse

and obtain bail; assist Aboriginal famlies in Famly Court and operates a
nunber of counselling services. The first provincial tribal-policing project
was piloted in British Col unbi a.
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736. A Learning about the Law brochure was produced to assist non-English
speakers with basic information on the provincial justice system

737. To ensure comrunity involvenent in parole issues, the provincial Board
of Parole nmet with various communities and started a recruitment drive that
enphasi zed finding candi dates from di verse cul tural backgrounds.

738. In 1991-1992, 309 conplaints frominmates and youths in custody were
received, a 3 per cent increase in conplaints over the year. Conplaints by
of fenders and clients were down 7 per cent to 285 in 1992-1993. Appeal s of
di sci plinary decisions were down 14 per cent to 208.

739. The average length of crimnal proceeding in British Colunbia in 1993
was 101 days fromthe date when the information is sworn, until the date when
the verdict (or sentence, if any) is pronounced.

Article 18

740. The Tenth Master Agreenent of the British Colunbia Governnment Enpl oyee
and Service Wirkers Union was negotiated to provide up to two days | eave
wi t hout pay to non-Christian enployees for religious purposes.

Article 19

741. The Freedom of Information and Protection of Privacy Act provides better
public access to governnent information and protection of specified persona
i nformati on.

742. The provincial governnment's Standards of Conduct states that public
servants should not use their position to speak out agai nst the governnent;
however, they have a right to freedom of expression within these boundaries
and wi thout violating the oath of confidentiality.

Article 22

743. A new Labour Rel ations Code, Decenber 1992, facilitates form ng unions
and negotiating first collective agreenents. The Code states that every
enpl oyee is free to be a nenber of a trade union and to participate inits
lawful activities, and that every enployer is free to be a nmenber of an

enpl oyers' organi zation and participate in its lawful activities.

Article 23

744. The Human Ri ghts Act was anended in 1992 to include protection against
di scrimnation based on fam |y status.

745. In June 1991, the Fam |y Justice Review Wrking Goup was established to
address issues of advocacy and accessibility to the famly justice system

New Fami |y Court Rules were introduced to standardize practice and reduce
delay in April 1993. The Fanmi|ly Mintenance Enforcenent Programre works to
ensure that individuals provide financial support to their famlies.
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Article 24

746. A nunber of Intermnisterial Child and Youth Conmittees were established
around the province. Governnent participated in a federal-provincial

fam ly-1aw project studying the feasibility of child-support guidelines in the
context of the actual costs of raising children in Canada.

747. The Legal Services Branch of the Mnistry of Attorney Ceneral reviews
and gives advice on various international conventions. Branch |awers act as
a central authority for the Hague Convention on the Civil Aspects of

I nternational Child Abduction

748. The Family Search Service searches for mssing persons in order to
settle such fam |ly-law matters as child or spousal support, child custody,
access and guardi anshi p.

749. In 1992-1993, the Crimnal Gangs Programre established a gang cont act
line in each Lower Mainland Community to allow young people to call the police
i n confidence about gang-rel ated probl ens.

750. The Ofice of the Public Trustee protects the legal rights and financia
interests of children and vul nerable adults, and the estates of m ssing or
deceased persons.

751. In April 1992, the provincial government |aunched a new child-care
strategy aimed at stabilizing and expanding the availability of safe,

af fordabl e child care for famlies in British Colunbia, including non-profit
child care, famly care and after-school programes. Five thousand new

chil d-care spaces were created in 1992-1993. The new Infant/Toddl er Incentive
Grant Programme will result in an increased stable supply of licensed quality
child care. The new Needs Assessnent, Planning and Quality Enhancenent G ants
are available to assist communities to plan for and devel op | ocal child-care
initiatives.

Article 25

752. The El ections Amendnment Act (1992) |owered the voting age from 19
to 18 years for provincial elections and permts eligible voters to register
on polling days.

753. There are 2 judges of Asian backgrounds, 1 judge of African

background, 2 First Nations judges and 27 fenale judges in British Col unbia,
out of a total of 130 judges in the provincial court. From 1990/91, there
was 1 First Nations person, out of 69 nmenbers, in the provincial |egislature.

754. Wth such initiatives as Service Quality (1990), Enploynment Equity
(1993) and Multiculturalism (1993), the provincial government is seeking to

i nprove service for all British Colunbians. |Inmigrants are given full access
to all governnent social programmes. The province has nmade strides to ensure
t hat governnent services are provided in various |anguages and in a culturally
sensitive manner.
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755. A Newconer's Guide is translated into a wide variety of |anguages to
acquai nt new immgrants and current residents with basic federal and

provi nci al services and programres. O her governnment documents are al so
provided in various |anguages.

Article 27

756. The Indian Self-governnent Enabling Act, which deals with issues of
taxation, services, grants, laws and by-laws, regulations and other nunicipa
benefits as they relate to self-governnent, was assented to on 27 July 1990.

757. I n Decenmber 1991, the government of British Colunbia (B.C.) formally
recogni zed the inherent rights of Aboriginal people to Aboriginal title and to
sel f-governnent. |In the sane year, the British Colunbia C ains Task Force
submtted its independent report on the scope and process of |and-clains
negoti ati ons. The governnent accepted all 19 reconmendati ons on

10 Decenber 1991, which included the creation of the British Colunbia Treaty
Commi ssion, a six-stage process in negotiating treaties, funding, dispute
resolution, the dissenination of public information and education, and
Abori gi nal representation

758. In 1991/92, negotiations were held over the settlenent of eight |and
clains. On 10 Septenber 1991, negotiations with the Nuwitti (TIatlasi kwal a)
First Nation were concluded with the return of 38 acres of |land and $107, 000
conpensation. In September 1992, First Nations and the federal and provincia
governnments signed a formal agreenent to establish the British Colunbia Treaty
Commi ssion to coordinate treaty negotiations across the province. There is
currently one treaty negotiation under way with the N sga'a Tribal Council
dealing with i ssues such as self-government, fisheries, |ands and resources.

759. In 1991/92, the province wrked to bal ance the needs and views of both
Abori gi nal and non- Abori gi nal peoples regardi ng natural resource managenent,
reviewi ng 35 energy, forest devel opment and other nmajor projects to ensure

t hat Aboriginal interests were considered, and 20 proposals from Abori gi na
organi zations for resource-nmanagenent projects to be conpleted in cooperation
with provincial resource mnistries. A nunber of joint stewardship agreenents
and other interimarrangenents for cooperative resource managenment were nmade
with First Nations to ensure their involvenment in resource use and managenent
decisions within their traditional territories. For exanple, in July 1992,
an interimagreenment was signed with the Council of the Haida Nation to all ow
greater involvenent of the Haida in the managenent of sports fishing in

Hai da OGnaii (Queen Charlotte Islands).

760. On 22 March 1993, an agreenent outlining the role of |ocal governnments
in Aboriginal treaty negotiations was signed by the province and the Union of
B.C. Municipalities. The province will consult municipalities, where there
are matters that directly relate to | ocal government.

761. On 18 May 1993, the provincial government passed the Treaty Comr ssion
Act, which led to the establishnent of the B.C. Treaty Comm ssion, an

i ndependent body of five representatives appointed by the federal and

provi nci al governnents, and the First Nations Sunmit. Between
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15 Decenber 1993 and 20 May 1994, the Treaty Commission Ofice accepted
statements of intent from 38 First Nations.

762. The Mnistry of Aboriginal Affairs is commtted to working with

of f-reserve Aboriginal peoples to ensure that their social, political and
economic interests are fairly addressed. The province also works with federa
departnments to address the barriers currently preventing Aborigi nal peoples
fromattaining their social, econom c and educational goals. A strategy has
been devel oped to pronote economi c opportunities for Aboriginal comunities.

763. A series of public foruns and extensive comunity and government
consultation in 1991/92 resulted in the “How Can W Hel p” report, which
outlines a nodel for adult guardianshi p designed to maxim ze

sel f-determ nati on of vulnerable adults and will be used to form new
adul t - guardi anship | egislation

764. The First Peoples' Heritage, Language and Cul ture Act (12 June 1990)
seeks to preserve and enhance Native heritage, |anguage and culture; increase
under st andi ng and sharing of know edge; and hei ghten appreciation and
acceptance of the wealth of cultural diversity among British Col unbi ans.

765. In 1992/93, the province allocated $1.52 nmillion to the First Peoples
Heritage, Language and Culture Council to fund a variety of projects ained at
preserving and strengt heni ng Abori gi nal | anguages and cul tures.

766. The new Language Policy in schools is nore reflective of the diverse
comunity, with several |anguages other than English and French being offered.
Funding is also provided to Heritage-language Progranmes to support

i ndependent | anguage programmes for children. The British Colunbia Settlenent
Grants Programme provides funds to inmgrant serving agencies to a tota

of $2.5 mllion per year.

767. Interimguidelines on Aboriginal use of fish and wildlife for sustenance
pur poses were developed in 1993 to formthe basis of consultations and to
provi de guidelines to ensure the rights of First Nations people to continue
traditional |ifeways

I11. MEASURES ADOPTED BY THE GOVERNMENTS OF THE TERRI TORI ES
A.  Yukon
Article 2
768. The Yukon Human Ri ghts Act, 1987, states that special programres and
affirmative action are not discrimnation. This Act enables enployers to
desi gn programes to reduce di sadvantages resulting from past discrimnation
suffered by a group identified by reference to a prohibited ground of

di scri m nati on.

769. The information outlined in this package is fromthe perspective of the
Yukon governnment as an enpl oyer. Enployees can obtain help fromthe Public
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Servi ce Conmi ssion to understand the Yukon Human Ri ghts Act and probl ens of
di scrimnation. The Public Service Commi ssion also handl es human rights
conpl ai nts agai nst the enpl oyer.

770. The Public Service Act, section 98, provides the |legislative authority
by which the Public Service Commr ssioner may, in respect of any position or
class, prescribe qualifications that are necessary or desirable with regard to
the nature of the duties to be performed. In doing so, he/she shall not

di scri m nate agai nst any person by reason of race, religion, religious creed,
colour, ancestry, sex, marital status, or ethnic or national origin

771. The Public Service Act, section 99.1, provides the |egislative authority
to inplenment affirnmative action programmes that have as their object the

anmelioration of conditions of disadvantaged individuals or groups. The Yukon
government may, for that reason, enploy nmenbers of such groups as appropriate.

772. 1n 1990, the Yukon governnent approved an Enpl oyment Equity Policy. The
Policy docunent states that the enployer's goal is to ensure fairness in
accessi ng enpl oynent opportunities and devel oping a Public Service that is
representative of the Yukon popul ation by the year 2000. The Policy applies
to all departments of governnment. The target groups identified in the policy
are worren, Aborigi nal peoples and people with disabilities. The objectives of
the policy are to achieve an equitable, representative workforce; identify and
remove barriers to enploynent and advancenent; inplenent special neasures and
support progranmmes to renedy a previous di sadvantage; and contribute to fair
and equitabl e access to enploynent opportunities and benefits of the Yukon
government. A survey was designed to allow the government to coll ect

i nformati on from enployees. This is required for the planning and support of
enpl oynment equity programres that are established to elimnate enpl oynent

di sadvant ages. Annual enploynent equity plans are devel oped, and progress is
reported in annual corporate reports for the Yukon government.

773. In 1992, the Yukon governnent approved a Wrkpl ace Harassnent Policy.
The purpose of the Policy is to establish a workplace that does not tolerate
harassment and to maintain a work environment that is free from harassnent.
The Policy applies to all individuals, including casual and contract personne
enpl oyed with the Yukon governnment. Definitions are provided for the types of
harassment covered under this Policy. These definitions include workplace
harassment, personal harassment, sexual harassnment and abuse of authority.

The Policy establishes a formal and informal process for |aying a harassnent
conplaint. The Policy also provides information to enpl oyees about | aying
conpl ai nts under the Human Ri ghts Act and the Collective Agreement.

774. The AIDS Policy provides for the respect of the rights and benefits of
enpl oyees who are infected with AIDS/ H V; the education and counselling
services for all enployees regarding AIDS/ H V; the protection of the
occupational health and safety of enployees who are potentially at risk of
exposure to H'V; and ensuring that m sconceptions regarding the transm ssion
of AIDS/H V infection in the workplace are elin nated.

775. The Reintegration of Disabled Enployees Policy provides alternate
enpl oynment opportunities to enpl oyees who beconme either tenporarily or
permanent|y disabled resulting in their inability to performthe functions
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of their own job. Affected enployees may volunteer for the programe, which
is designed to assist both the enployee and the enployer. Opportunities that
are considered under this Policy are tenporary or permanent restructuring

of enpl oyee's hours of work; nodifications to enployee's job or workpl ace;
on-the-job training assignments; and forrmal training for a specific,
identified position. [Individualized plans are devel oped in consultation
with the enpl oyee.

776. A variety of training progranmes have been delivered to enpl oyees on
val uing and managi ng diversity and differences in the workpl ace.

Article 3

777. The Yukon Advisory Council on the Status of Wnen's |Issues Act was
procl aimed and cane into force on 1 January 1995. The Act entrenches in

| egi sl ati on an ei ght-nenber advi sory body to advise the Mnister Responsible
for the Status of Wbhnen on issues that affect Yukon wonen.

Article 6

778. The Yukon government provides a nunber of programes and services ained
at |l ending positive assistance to the pronotion and mai ntenance of life for
al I Yukoners. These include:

(a) The Child Protection Unit supports Yukon fanilies and delivers
programes intended to reduce famly violence, child abuse and negl ect;

(b) The Fam |y Support Programe involves famlies, where there are
child protection concerns;

(c) Chil d Abuse Treatment Services provide assistance to child victins
of sexual and physical abuse, and to those children who have w tnessed famly
vi ol ence;

(d) The Youth Achi evenent Centre provides crine-prevention
courses, intensive supervision, aggression-managenent groups, al cohol -
and drug-awareness education, life-skills training, pre-enploynment and
j ob-preparation training, cultural awareness and outdoor recreation activities
to young of fenders and youth at risk between the ages of 12 and 18 years;

(e) The Pioneer Utility Grant and Yukon Seniors |Inconme Suppl enent
provi de additional assistance to seniors living in the Yukon; and

() The Honecare Programme continues to provide personal and soci al
support, respite services, palliative care, and assessnment and treatnent for
famlies in need of such services.

779. In the fall of 1993, the Yukon governnment opened the Thomson Centre.
This facility offers several programres, each designed to address particul ar
care requirenents. The Thonmson Centre acts as a gateway between

comuni ty-based and facility-based programr ng for seniors and others
needi ng care, with the underlying goal being to help people remain in the
comunity as | ong as possible.
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780. Social Services offers assistance to Yukoners with disabilities or

| ow i ncomes, senior citizens, and individuals struggling with substance

addi ctions. The programmes ensure that these people have the opportunity to
achi eve an acceptabl e standard of living within an i ndependent environment.

781. The Social Assistance Recipients Agreenment provides for matching funds

to be provided by the Yukon and federal governnents solely for the purpose of
assi sting social assistance recipients enhance their enployability and becone
sel f-sufficient.

Article 7

782. The Yukon's Mental Health Act proclainmed in Novenber 1991 shifted
responsibility for individuals with nental health disabilities fromthe courts
to a commttee of peers. The Mental Health Review Board now deals with
matters relating to institutional comritnents and seeks alternatives to such
conmi t ment s.

Article 10

783. In 1993, Youth Services established an After/Qutreach programre for
young of fenders. This progranme provi des pre- and post-rel ease support, and
hel ps to pronote the offender's successful reintegration into the comunity.

Article 18

784. The collective agreement between the Yukon government and the Yukon
Teachers Association states that |eave with pay will be granted with pay
deducted at cost for a substitute, to participate in specific (i.e. other
t han Sabbath or equivalent) religious holidays.

Article 19

785. Section 182 of the Education Act and Section 161 of the Public Service
Act provide | eave w thout pay for enpl oyees proposing to becone a candidate in
an el ection pursuant to the Canada El ections Act or the Elections Act (Yukon).

786. Section 183 of the Education Act provides for enployees to engage in
political activity in a federal or a Yukon election, whether or not a wit of
an el ection has been issued. The political activity includes speaking,
writing or working on behalf of a candidate or a political party.

787. The Public Service Commi ssion has a Tine Of for Elections Policy which
provi des enpl oyees with tinme off with pay, if required, to cast their votes in
federal, territorial or nunicipal elections.

Article 20

788. See paragraphs 776 and 777
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Article 22

789. The Public Service Staff Relations Act provides for enployee
organi zations or a council of organizations to apply in the prescribed manner
for certification as a bargaining agent for a bargaining unit.

Article 23

790. The Leave Benefits Policy provides | eave for enpl oyees for adoption
maternity and paternity reasons. The |eave would be w thout pay for

enpl oyees. Regul ar and seasonal enpl oyees who have conpl eted one year's

conti nuous enploynment are eligible for a wage top-up to 93 per cent of their
weekly rate of pay for a total of 17 weeks. This enables enployees to bal ance
their work and famly responsibilities.

791. The Yukon governnent provides other special |eave to enployees for the
purpose of marriage, to care for an imediate fanm |y nmenber who is sick, and
to make and attend to the funeral of an inmediate fam |y nmenber.

792. The Leave Wthout Pay Policy provides enployees with the opportunity to
take |l eave without pay to fulfil famly, cultural, civic and volunteer roles
within the community. The |eave is designed to recognize and accommpdate the
needs of enpl oyees in the workplace. This |leave permts enployees to
participate in work-related and non-work-related activities w thout |osing
status as an enpl oyee.

793. The Yukon government has established benefits such as a Dental Plan and
a Public Service Health Care Plan, which extend benefits to fam |y nenbers.
When enpl oyees are on travel status, they may be eligible to make a claimfor
chil d-care expenses.

794. Pursuant to the Children's Act, the Yukon governnment strives to pronote,
strengthen and sustain effective parenting and positive famly functioning.
Fundi ng has been increased for the Famly Services Unit. The Fam |y Services
t eam provi des or coordi nates access for children and their famlies to support
services, counselling/treatnent and other community resources.

795. New standards for foster care and pl acenent support canme into effect in
the spring of 1991. These include: ©provisions for holiday travel, new
renmuneration rates for foster care, introduction of respite care, and

i ncreased training and accreditation programes.

796. In 1992-1993, the federal Child Care Initiative Fund provided funding
(through Yukon College) to initiate a two-year project, which would inprove
the quality of child care and support the integration of children with specia
needs into the child-care systemthroughout the Yukon

797. The Early Chil dhood Devel opnent Progranme at Yukon Col | ege received
funding for 1991-1994 to support courses in Early Chil dhood Devel oprment in
five rural Yukon conmunities.
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Article 24

798. In 1991/92 and 1992/93, joint initiatives in the area of child
protecti on were undertaken by Yukon First Nations and Yukon government Health
and Social Services Departnent. A letter of agreement was devel oped that |ed
to the designation of First Nations social workers' positions to work with
First Nations famlies.

799. The Child Abuse Treatnent Services Programre is now established as a
per manent programe under the Yukon governnent's Family and Children's
Services Branch. The progranme offers three categories of services:
counselling, consultation and training. These services are also offered to
resource people in the comunities.

800. In 1992/93, the Northern Network of Services, a Yukon children's
residential treatnent centre, offered a variety of therapeutic services to
Yukon young people and their famlies.

801. In 1994, a voluntary hepatitis B vaccination progranme was undertaken by
t he Yukon governnent, Departnment of Health and Social Services, for children
in grade 4. This vaccination programre was reconmended by the Canadi an

Pedi atric Society and the National Advisory Conmittee on | nmuni zation

Ni nety-two per cent of the children in the Yukon in grade 4 were i munized
agai nst hepatitis B.

802. In 1992/93, the Yukon government's Vital Statistics Branch was able to
provide bilingual birth certificates.

803. The O fice of the Public Adm nistrator protects the legal rights and
financial interests of children and vul nerable adults, and the estates of
m ssing or deceased persons.

Article 26
804. See paragraphs 773, 774 and 775.

805. Equal pay for work of equal value under the Human Ri ghts Act applies to
Yukon and nuni ci pal governnments. Yukon governnment has a job-eval uation system
that is based on the principle of equal pay for work of equal value, and an

adj ust rent was nmade to some enpl oyees' conpensation to achi eve equal pay.

Article 27

806. In 1988, the Council for Yukon Indians, the federal and Yukon
governments reached an agreenent-in-principle on a conprehensive | and-cl ai ns
package that will affect approxi mtely 8,000 Yukon Indians who are nenbers in
one of 14 Yukon First Nations.

807. In 1989, parallel negotiations of self-governnent agreenments began with
four Yukon First Nations, and the federal and Yukon governnents.

808. In 1993, the federal and Yukon governnents and the Council for Yukon
I ndi ans, on behalf of all 14 Yukon First Nations, signed the Unbrella Fina
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Agreenment, which provides the framework for First Nation Final Agreenent
negoti ations. The overall package includes provisions for approxi mtely

41, 000 square kilometres of land to becone settlenent |and; financia
conpensati on; econom ¢ nmeasures; and rights in the areas of harvesting, fish
and wi ldlife management, |and and resource managenent, and heritage.

809. Also in 1993, the federal and Yukon governnents signed First Nation

Fi nal Agreenents and Sel f-governnental Agreenents with the Champagne and

Ai shihik First Nation; the First Nation of Nacho Nyak Dun; the Vuntut Gwitchin
First Nation; and the Teslin Tlingit Council. These agreements provide First
Nations with | awnmeking powers in relation to their settlenent land and to
their citizens in areas such as: health care; education; |and use; and
hunting and trapping.

810. The Yukon Legislative Assenbly unani nously passed An Act Approvi ng Yukon
Land C ai m Final Agreenents and First Nations (Yukon) Self-government Act

in 1993. These Bills were proclained concurrently with federal |egislation

on 14 February 1995.

811. Land-claimand self-governnment negotiations continue with the

remai ni ng 10 Yukon First Nations. These negotiations include a process

wher eby individual First Nations negotiated final agreements that incorporate
the provisions of the Unbrella Final Agreenent and al so address specific

ci rcunmst ances of each First Nation. The process also includes a paralle
negoti ati on of self-governnment agreenents. |Inplenentation plans for the
agreenents are al so conpleted as part of the conprehensi ve package.

812. Aboriginal Language Services supports the devel opment and revitalization
of Yukon Aboriginal |anguages by working with First Nations, Tribal councils
and cultural groups to deternine priorities and carry out |anguage activities.
It also provides comrunity-based interpretative services, as well as |anguage
research and docunentation projects. The Aboriginal Languages Community
Initiatives Programme provides funding and support for comunity-based

| anguage projects.

B. Northwest Territories

CGeneral coments

813. The Revised Statutes of the Northwest Territories, 1988, canme into force
on 15 July 1991. The revision did not change the substance of the Acts.
Instead it consolidated the Acts in force as of 31 Decenber 1988, and the Acts
made since that date. In addition, contenmporary drafting techni ques were used
to make the Acts nore readabl e, and gender-neutral |anguage was used.

814. Because of the revision, citations to statutes of the Northwest
Territories that were nmade in previous reports on the Convention are therefore
repl aced, as are sone section references. Coment is only made in this report
where substantive changes to the | aw have al so occurred.
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Article 3

815. In the Public Service Act, RS .NWT. 1988, c. P-16, in establishing
qualifications for positions in the Public Service, the Mnister Responsible
for the Adm nistration of the Act is prohibited fromdiscrimnation by reason
of a nunber of factors, which include the sex of the applicant.

816. The Fair Practices Act, RS NWT. 1988, c. F-2, prohibits

di scrimnation on the basis of sex with respect to enploynent. The Fair
Practices Act is now being applied to matters involving the Northwest
Territories Public Service.

Article 14

817. The Justices of the Peace Act, RS .NWT. 1988, c. J-3, was proclainmed
in force on 2 Novenber 1992. A nunber of |egislative provisions and changes
to the Justices of the Peace Progranmme are intended to ensure the independence
of Justices of the Peace. These include a reporting relationship to the Chief
Judge of the Territorial Court, tenure during good behaviour, and a forma
conpl aint process, including a review council.

Article 22

818. Wth regard to the case referred to in paragraph 235 of the third
report, and paragraph 484 of the second report, the Supreme Court of Canada
uphel d the chal |l enged provisions of the Public Service Act that only obligate
the governnent of the Northwest Territories to recognize one public service
union (other than for teachers).

Article 27

819. The Oficial Languages Act, R S NWT. 1988, c¢c. O1, in addition to
recogni zi ng English and French as official |anguages of the Territories,
recogni zes a nunber of Aboriginal |anguages spoken by the indi genous peopl es
of the Northwest Territories. The preanble to the Act includes reference to a
commtnment to the preservation, devel opnment and enhancenent of the Aborigina

| anguages, and to the belief that the | egal protection of |anguages wl|

assist in preserving the culture of the people as expressed through their

| anguages.

820. The Fair Practices Act, RS.NWT. 1988, c¢c. F-2, assists in neeting the
objective stated in article 27 to the extent that it provides recourse for
those who all ege discrimnation on the basis of a nunber of factors that

i nclude race, creed, colour, nationality, ancestry and place of origin in
enpl oynent situations, accommodati on and services, and publication



