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Introduction

A.  General 

1. The present report outlines measures adopted in Canada from 1990 to 1994
to implement the International Covenant on Civil and Political Rights and
relevant case law, with occasional references to developments of special
interest since that time.

B.  Constitutional developments

1.  The amendment process

2. There have been two constitutional accords proposing reform to the
Constitution of Canada since 1982, when Canada obtained its own domestic
constitutional amendment formula.  This formula, set out in Part V of the
Constitution Act, 1982, requires a high threshold of consent for major
amendments.  Part V of the Constitution Act, 1982 provides for a
constitutional conference in 1997, where the Prime Minister of Canada
and provincial first ministers will review the amending provisions.

3. The 1987 Constitutional Accord (the Meech Lake Accord), referred to in
paragraph 11 of Canada's second report, did not result in constitutional
amendment, because it did not obtain the unanimous consent of provincial
legislative assemblies (two withheld consent) within the three­year period
specified in the Constitution.

4. In 1992, renewed efforts for constitutional reform, which included
extensive public consultations, culminated in a new constitutional accord (the
Charlottetown Accord), with the support of the federal Government, the
governments of the 10 provinces and two territories, and the leaders of
Canada's four national Aboriginal associations.  Of special relevance in the
context of human rights was the recognition of Quebec as a distinct society
within Canada, and of the inherent right of self­government of the Aboriginal
peoples of Canada, to be implemented through negotiated agreements, and the
inclusion of a Social and Economic Union, committing governments in Canada to
certain policy objectives of an economic, social and cultural nature.  The
Accord also dealt with such other matters as Senate reform, and rebalancing
the roles and responsibilities of federal and provincial governments.

5. The Canadian public voted in a national referendum on the Charlottetown
Accord in October 1992, and most Canadians ­ Aboriginal and non­Aboriginal ­
voted against the proposed constitutional reforms.  Although the Charlottetown
Accord did not result in constitutional amendment, the referendum and the
public discussions preceding it gave Canadians an opportunity to participate
fully in the democratic process, and consider and debate issues of national
concern.  After the referendum, constitutional reform debates were put aside
for the time being, while governments turned their attention to pressing
economic and other issues.

6. Section 35 of the Constitution Act, 1982 recognizes and affirms the
“existing Aboriginal and treaty rights of the Aboriginal peoples of Canada”. 
After the 1993 federal election, the Government of Canada expressed its
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intention of acting “on the premise that the inherent right of self­government
of the Aboriginal peoples of Canada is an existing Aboriginal and treaty
right”.  There are now ongoing discussions with Aboriginal people on the
implementation of the inherent right of self­government.

7. In 1994, the Parti Québecois was elected to govern the Province of
Quebec.  The Parti Québecois government supports the separation of Quebec
from Canada and the recognition of Quebec as an independent State.  On
30 October 1995, the Quebec government held a referendum on this issue, and
the proposal to establish a sovereign state of Quebec was defeated.

2.  Canadian Charter of Rights and Freedoms

Covenant as an aid to interpreting the Charter

8. Since Canada's second and third reports on the Covenant there have been
many cases relying upon the Covenant as an aid to interpreting the Canadian
Charter of Rights and Freedoms, both for the purpose of determining the ambit
of Charter rights and freedoms, and whether limitations on them are acceptable
within the terms of section 1 (reasonable limits) of the Charter.

9. For example, in R. v. Brydges, the Supreme Court of Canada referred to
article 14 (3) (d) of the Covenant in concluding that section 10 (b) of the
Charter, which guarantees the right to retain and instruct counsel, includes
the right to be informed of the availability of legal aid counsel (see annex 1
for case citations).  In R. v. Keegstra, the Court referred to articles 19
and 20 to conclude that the prohibition against the wilful promotion of hatred
in the Criminal Code was a reasonable limit on the Charter guarantee of
freedom of expression.  The Court pointed out that “a value enjoying status as
an international human right is generally to be ascribed a high degree of
importance under s. 1 of the Charter” (p. 750).

Limitations on rights

10. Section 1 of the Charter expressly requires that limitations on Charter
rights and freedoms be prescribed by law and be demonstrably justifiable in a
free and democratic society, and has been interpreted by the courts to require
that limitations serve an objective of sufficient importance and do so in a
proportionate manner, with the burden of proof on the party defending the
Charter limit.  The requirement pursuant to section 1 of the Charter that
objectives be achieved in a proportionate manner is parallel to the
requirement in the limitation clause of various articles of the Covenant that
limitations be “necessary in a democratic society in the interests of ...”.

11. Although section 1 of the Charter does not specify the objectives that
a limitation must serve to be acceptable, it has generally been applied in a
manner compatible with the limitation clauses contained in the Covenant,
which refer to such objectives as public safety, order, health or morals,
and the protection of the rights and freedoms of others.  Thus, limits on
Charter rights serving the purposes of protecting public health
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(Ontario (Attorney­General) v. Dieleman); public safety (R. v. Morales, re
right to bail); public order (Edwards Books and Art Ltd. v. R., re freedom of
religion); and the rights and freedoms of others (R. v. Keegstra, re freedom
of speech) have been upheld.

12. Indeed, on occasion, the courts have referred to the limitation clauses
in the Covenant as an aid in assessing whether a limitation on a Charter right
or freedom was acceptable.  For example, in Ontario (Attorney­General) v.
Dieleman, the Ontario Court (General Division) referred to the objective of
protecting public health included in the limitation clauses in articles 18,
19, 21 and 22 of the Covenant in concluding that protecting the health of
women seeking abortions was an objective of sufficient importance to justify
limiting the freedom of expression of anti­abortion activists outside abortion
clinics.

13. In regard to considerations of morality, the Supreme Court of Canada
has stated that the advancement of conventional moral views, or a particular
conception of morality, is not an objective of sufficient importance for
section 1 purposes; however, the social harm associated with “immoral” conduct
may provide a basis for a section 1 defence (R. v. Butler).  The Supreme Court
has stated that legislation permitting restrictions on Charter rights on the
basis of considerations of “public interest” is unconstitutional, because this
criterion is too vague (Morales).

14. There has also been a tendency on the part of Canadian courts to regard
administrative inconvenience as not providing an adequate justification for
limiting Charter rights and freedoms (C.(J.) v. Forensic Psychiatric
Commission; Dartmouth/Halifax County Regional Housing Authority v. Sparks). 
In regard to financial considerations, the courts have regarded them as
sufficient for purposes of section 1 of the Charter only in limited
circumstances (Singh v. Minister of Employment and Immigration; Sutherland v.
Canada).  Fiscal considerations are relevant in determining the appropriate
remedy, where there is a Charter breach (Schachter v. Canada), and the courts
have asked to be apprised of the full context, including fiscal, to enable
them adequately to assess Charter issues (Symes v. Canada).

15. Several articles of the Covenant require that interferences with certain
forms of conduct should not be arbitrary or unreasonable.  Some sections of
the Charter expressly exclude arbitrary conduct, and the courts have stated
that one of the relevant considerations in determining whether a limitation is
unacceptable under section 1 of the Charter is whether it is arbitrary, unfair
or based on irrational considerations (R. v. Oakes).

Practical exercise of rights and freedoms

16. The Supreme Court of Canada has, in a number of cases, stated that
the Charter protects individuals not just from laws or policies which, on the
face of it, infringe Charter rights and freedoms or have the purpose of
infringing them, but also those which have the effect of doing so.  Thus,
adverse effects discrimination is prohibited by section 15 (equality rights)
(Symes v. Canada); laws which have the effect of impeding the exercise of the
fundamental freedoms guaranteed by section 2 are contrary to the Charter
(R. v. Big M Drug Mart Ltd.); practical impediments to the right to vote are
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contrary to section 3 (democratic rights) (Hoogbruin and Raffia v. A.G.B.C.);
and similarly to the right to security of the person as guaranteed by
section 7 of the Charter (R. v. Morgentaler).

C.  Monitoring mechanisms

17. The question of ensuring implementation of international human rights
treaties and, in particular, that there is adequate follow­up to the
concluding observations of United Nations committees on Canada's reports on
implementation of such treaties, is increasingly a matter of attention and
priority in Canada.

18. Copies of the concluding observations of the Human Rights Committee on
Canada's second and third reports were provided to all relevant federal
departments after they were received.  The summary records and a summary of
the questions raised by the Committee were provided to all officials
participating in the preparation of the present report, at the federal,
provincial and territorial levels, with a request that questions and concerns
of the Committee be taken into account in preparing the present report.

19. The Continuing Committee of Officials on Human Rights, which is the
federal­provincial­territorial committee responsible for maintaining
collaboration and consultation among governments in Canada with respect to
implementation of international human rights instruments that Canada has
ratified, is currently considering how better to achieve adequate follow­up
to the concluding observations of United Nations committees on human rights
matters, and has agreed that the question of implementation of human rights
treaties should be a standing item on the agenda for its meetings.

I.  MEASURES ADOPTED BY THE GOVERNMENT OF CANADA

Article 1

20. Canada subscribes to the principles set forth in this document.

Article 2

General

21. Information relating to the equal rights protection of section 15 of the
Canadian Charter of Rights and Freedoms is provided under article 26.  Certain
Charter rights (electoral rights (sect. 3), mobility rights (sect. 6) and
minority­language educational rights (sect. 23)) are guaranteed only to
Canadian citizens (or, in the case of internal mobility rights, to Canadian
citizens and permanent residents (sect. 6 (2)).  For the most part, however,
rights under the Charter are guaranteed in general terms to “everyone”, “every
individual” or “anyone”.

22. The Canadian Charter of Rights and Freedoms, which is part of the
Constitution of Canada and applies to all governments in Canada, is not a
direct incorporation of the Covenant into domestic Canadian law.  There are
differences in both structure and substance between the two documents. 
However, the rights recognized in the Covenant are protected in Canada by a
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combination of constitutional, legislative and other measures.  As Canada is a
federal State, different aspects of human rights fall within the jurisdiction
of the different levels of government (federal, provincial, territorial). 
There are a number of mechanisms that promote coordination and consistency
between jurisdictions.  See also paragraphs 276­278.

23. There are three remedy provisions in the Canadian Constitution,
which together provide effective remedies for violations of human rights. 
Subsection 24 (1) of the Canadian Charter of Rights and Freedoms enables
anyone whose Charter rights or freedoms have been infringed to apply to a
court of competent jurisdiction for an appropriate and just remedy.  Among
other things, this section may permit courts to award monetary damages
(RJR­Macdonald Inc. v. Canada (Attorney­General); R. v. Mills; R. v. Nelles)
and injunctions (Operation Dismantle Inc. et al. v. The Queen; Metropolitan
Stores (MTS) Ltd. et al. v. A.G. Manitoba).  A court is of competent
jurisdiction for the purposes of section 24 (1), if that court has
jurisdiction over the person, the subject matter, and the remedy sought
(Mills, Douglas/Kwantlen Faculty Assn. v. Douglas College and Cuddy
Chicks Ltd. v. Ontario (Labour Relations Board)).

24. In Kourtessis v. M.N.R., the Supreme Court of Canada discussed the
availability of the remedy of seeking a declaration of unconstitutionality as
a separate collateral action.  The Court held that separate collateral actions
should not be widely used to create an automatic right of appeal where
Parliament has, for sound policy reasons, provided a reasonably effective
review procedure.  However, where legislative provisions do not provide an
adequate means for the constitutional review of, in this case, a search
warrant, an action for a declaration is available before a superior court of
inherent jurisdiction.

25. Subsection 24 (2) of the Charter provides for the exclusion of evidence,
where there is violation of a Charter right and where, having regard to all
the circumstances, the admission of the evidence would bring the
administration of justice into disrepute.

26. Section 52 of the Constitution Act, 1982 states that the Constitution
is the supreme law of Canada and that any law that is inconsistent with the
Constitution is of no force or effect to the extent of the inconsistency. 
This section permits courts to declare entire statutes or individual
provisions invalid or, in special cases, to delete or add words to remedy a
provision that is found contrary to the Charter (Schachter v. Canada).  A
declaration of invalidity may be temporarily suspended, where it is considered
necessary to allow time for the legislature to amend the law.

27. Courts have held that corporations are not entitled to claim, in their
own right, rights and freedoms, which are guaranteed only to individuals (for
example, the section 15 guarantee of equality) or which only natural persons
are able to possess (such as freedom of religion and conscience (sect. 2 (a))
and life, liberty and security of the person (sect. 7)) (R. v. Big M. Drug
Mart Ltd.; Irwin Toy v. Attorney­General Quebec; Edmonton Journal v.
A.G. Alberta et al; Canada (A.G.) v. Central Canada Cartage Co.).  In some
circumstances, however, Charter claims can be advanced even by persons who
are not themselves entitled to rely upon the rights in question.  First, it
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is always open to a defendant to challenge the constitutional validity of a
generally applicable legislative enactment (Big M. Drug Mart).  Second,
Canadian courts have recently expanded the rules for public interest standing,
enhancing the ability of persons not directly affected by government action to
pursue Charter claims (Borowski v. A.G. Canada et al; Canadian Council of
Churches v. The Queen).

28. In addition to these constitutional avenues for remedies, there are
administrative and judicial avenues for the redress of rights protected by
legislative or other measures.  Human rights tribunals, the Federal Court of
Canada and the provincial superior courts all have jurisdiction over various
aspects of human rights protection in Canada.

Factors and difficulties

29. Canada views its system of administrative tribunals and courts as
providing effective and independent authorities for the provision of remedies. 
In many cases, there is more than one avenue of review and, at times,
confusion or preferences can develop within the legal community.  In
R. v. Reza, the Supreme Court of Canada upheld the exercise of discretion
by a provincial superior court judge to decline jurisdiction to hear Charter
arguments, where the judge was of the opinion that the matter was better
placed before the Federal Court of Canada.  Counsel for the appellant had
argued that Reza should be entitled to bring his Charter challenge to
provisions of the Immigration Act before the superior court in Ontario.  The
Supreme Court of Canada did not accept that the appellant could not obtain an
effective remedy in the Federal Court.

Specific concerns of the Human Rights Committee

30. The Committee has asked whether the Aboriginal peoples of the Yukon and
Northwest Territories may go before the Canadian Human Rights Commission. 
While there are two broad qualifiers, they may.  Section 67 of the Canadian
Human Rights Act exempts the Indian Act, and provisions made under it, from
the application of the Act.  Section 63 limits the scope of complaints to acts
or omissions in the Yukon and Northwest Territories to which the Act would
apply, if those acts or omissions occurred in a province.  That is, Aboriginal
peoples in the territories of Canada have the same access to the Canadian
Human Rights Commission as Aboriginal Canadians in other parts of Canada.  The
Yukon and the Northwest Territories both have human rights legislation, which
covers those acts or omissions falling within what would be provincial spheres
of influence if the territories were provinces.  Although Aboriginal Canadians
cannot bring complaints of discrimination concerning the Indian Act before the
Commission, they can commence a Charter challenge in the courts for the
protection of their equality rights.

31. In its General Comment 3, the Committee suggests that the Covenant
should be publicized in all official languages of the State, and steps should
be taken to familiarize administrative and judicial authorities with its
contents as part of their training.  Federally and provincially appointed
judges in Canada receive training in such international human rights
instruments as the Covenant in the context of training with respect to the
Canadian Charter of Rights and Freedoms.  One of the important effects of the
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Charter on the Canadian legal landscape has been the growing awareness on the
part of lawyers, judges and tribunal members of international human rights
instruments generally.  Training with respect to these instruments has tended
to develop in response to this awareness.

Article 3

32. For information on the equal rights of men and women to enjoy Covenant
rights, including positive measures to advance the position of women in
society and case law on anti­discrimination legislation (human rights codes)
and section 15 (equality rights) of the Canadian Charter of Rights and
Freedoms, see the section of this report concerning article 26 of the
Covenant.  Section 28 of the Charter, which guarantees Charter rights and
freedoms equally to men and women (parallel to the requirement in article 3
regarding Covenant rights), has not as yet been applied in conjunction with
other provisions of the Charter to find a Charter breach, independently of
section 15 (see paras. 199 and 242 on the Native Women's Association of Canada
case).

Article 4

General

33. Section 33 of the Charter permits Parliament or a provincial legislature
to declare legislation to operate notwithstanding the guarantee of certain
Charter rights ­ namely, the fundamental freedoms (sect. 2), the legal rights
guarantees (sects. 7­14, including the right to life, liberty and security of
the person) and the guarantee of equality (sect. 15).  Democratic rights
(sects. 3­5), mobility rights (sect. 6) and official­language and
minority­language educational rights (sects. 16­23) are not subject to the
section 33 override.  A declaration made under section 33 automatically
lapses five years after coming into force (or earlier if specified in the
legislation), although it may, at that time, be re­enacted by the legislative
body in question.

34. To date, the Government of Canada has never sought to invoke the
override power contained in section 33.  The provision has been used by two
provinces ­ Saskatchewan and Quebec.  At this point, given the infrequency
with which the provision has been invoked and the resultant absence of
jurisprudence, the precise effects of section 33 remain uncertain.  The only
guidance thus far comes from a Supreme Court of Canada decision holding that
a reference to the Charter provision(s) sought to be overridden is sufficient
for an enactment to qualify under section 33, but that section 33 does not
allow Parliament or a legislature to enact retroactive override provisions
(Ford v. A.G. Qué.).  Beyond this, it remains uncertain what, if any,
limitations beyond those set out in the provision itself (i.e. the requirement
of express declaration and the five­year limitation rule) the courts may see
fit to impose upon the use of the notwithstanding clause.

35. As discussed in previous reports, the Emergencies Act, which is federal
legislation, permits the Governor in Council to take “special temporary
measures” at times of “public welfare emergency”, “public order emergency” or
“international emergency”.  This Act has never been invoked.  In the period
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covered by this report, the Government of Canada has not had occasion to
declare an emergency or use emergency measures or to derogate from any
Covenant rights.

36. During the events at Oka, which are discussed in paragraphs 297­298 of
this report, the Canadian military were used in aid of the civilian power at
the request of the Province of Quebec.  The use of the military in this way is
authorized under the National Defence Act.  No state of emergency was
declared, and there was no derogation from Covenant rights.

Specific concerns of the Human Rights Committee

37. The Committee, in response to Canada's third report, asked whether the
reference in section 4 (b) of the Emergencies Act only to citizens and
permanent residents offended article 4, paragraph 1, of the Covenant.  This
provision was inserted in the Emergencies Act for historical reasons and is
meant to ensure that Canada will never again engage in practices such as those
used against Canadians of Japanese origin during the Second World War.  This
provision does not mean that Canada could treat persons who are not citizens
or permanent residents in a discriminatory manner.

Article 5

38. See paragraphs 11­16 on section 1 (reasonable limitations) of the
Charter, and paragraphs 203­205 on implementation of article 20 of the
Covenant.

Article 6

General

39. Section 7 of the Charter guarantees “the right to life, liberty and
security of the person and the right not to be deprived thereof except in
accordance with the principles of fundamental justice”.

40. Federal legislation protects the right to life.  Provisions of the
Criminal Code make it an offence to murder, even if the motive is to end life
for reasons of mercy.  It is also an offence to assist others to commit
suicide.  The death penalty provisions of the National Defence Act (sentence
of death possible for very serious offences) are under review.  The death
penalty has not been sought during the period covered in this report.

Canadian Charter of Rights and Freedoms

41. In Kindler v. Canada and Reference re Ng Extradition, the Supreme Court
of Canada considered decisions by the Minister of Justice to extradite two
fugitives to the United States.  These decisions were challenged as being
violations of section 7 (right to life, liberty and security of the person)
and section 12 (protection against cruel and unusual treatment or punishment)
of the Charter on the basis that the Minister of Justice had not sought
assurances that the death penalty would not be imposed.  The Court stated
that, while section 12 did not apply to the decision to extradite, the
protection against cruel and unusual treatment was to be considered as an
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aspect of section 7.  It also stated that the question to be answered was
whether the circumstances facing the fugitive in the requesting State would
“shock the conscience”.  The Court held that the decisions to return Kindler
and Ng to the United States to face the possible imposition of the death
penalty as punishment for crimes committed there did not offend the principles
of fundamental justice in section 7.  In coming to its decision, the Court
considered international law on the use of the death penalty and concluded
that the death penalty in certain circumstances was not contrary to
international law.

42. In Rodriguez v. British Columbia, the Supreme Court of Canada stated
that section 7 of the Charter protects the sanctity of life.  Section 241 (b)
of the Criminal Code, which prevents a physically disabled person from
obtaining medical assistance in committing suicide, was found to be consistent
with section 7 of the Charter.  The Code provision was held to be grounded in
the State's interest in protecting life and to reflect the policy of the State
that human life should not be depreciated by allowing life to be taken.  The
Court noted that this State interest is also found in other provisions of the
Code which prohibit murder and other violent acts notwithstanding the consent
of the victim.

Legislative and other developments

43. In 1994, section 25 of the Criminal Code was amended with respect to the
use of deadly force by peace officers and anyone lawfully assisting them.  The
provision that justifies the use of deadly force (that is force intended or
likely to cause death or serious bodily harm to a person) against a person
fleeing from an arrest requires that the peace officer believe, on reasonable
grounds, that the suspect poses a threat of serious harm or death to that
officer or the public, and that no other reasonable or less violent means
exists to prevent escape.  Subsection 25 (5) provides that all necessary
measures must be taken to stop an escape in progress from maximum­ and
medium­security institutions, when there are reasonable grounds to believe
that the escapee poses a threat of serious harm to someone in the community,
and no other reasonable interventions would prevent escape.

Follow­up action to Committee decisions

44. Following the decisions of the Committee in Kindler v. Canada,
Ng v. Canada and Cox v. Canada, which raised articles 6 and 7 of the Covenant,
the Minister of Justice takes into consideration the protection afforded by
the Covenant in decisions on extradition requests that raise the issue of the
death penalty.

Specific concerns of the Human Rights Committee

45. In General Comment 6 on article 6, the Human Rights Committee refers to
the adoption of positive measures by States to reduce infant mortality and to
increase life expectancy through the elimination of malnutrition and
epidemics.

46. Following the 1990 World Summit on Children, the Government of Canada
began to work toward the development of national child health goals through
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the Children at Risk Initiative Programme.  Between December 1992 and
February 1994, a series of four consensus conferences were held at which
national goals and objectives for the control of vaccine­preventable diseases
of infants and children were formulated.

47. In 1991, a Canadian Expert Working Group for Breastfeeding, made up of
health professionals, breastfeeding advocates, non­governmental organizations
and government representatives, was formed to work cooperatively to promote
breastfeeding within Canada as the optimal method of infant feeding.  The
Government of Canada supports the World Health Organization (WHO)
International Code of Marketing of Breast­milk Substitutes.  A five­year
social marketing strategy for the promotion of breastfeeding has been
developed.

48. In 1994, the Government of Canada introduced the Canada Prenatal
Nutrition Programme to support comprehensive community­based services designed
to build upon existing prenatal health programmes across Canada.  The
Programme aims include:  a reduction in the incidence of low birth weight and
the promotion of the growth of healthy babies; improved health of pregnant
women; increased support for new parents, and increased community resources
and programmes to address the needs of mothers and infants at risk from
pre­conception through infancy, including access to culturally and
linguistically sensitive programming.

Article 7

General

49. Section 12 of the Charter protects everyone against cruel and unusual
punishment or treatment.  The right to security of the person under section 7
of the Charter also provides protection against torture and other inhumane
treatment in certain contexts.  While the law on consent to medical treatment
has largely developed as an aspect of the common law, the application of the
Charter to government action means that section 12 and section 7 are important
additions to the protection of rights in respect of medical treatment or
scientific experimentation.

50. There is no legislation at the federal level that specifically regulates
medical research involving human beings.  In rare circumstances, the
provisions of the Criminal Code relating to assault, criminal negligence and
murder may apply in the biomedical context.  The Medical Research Council, a
federal body, maintains policy guidelines governing medical and scientific
research.  Similarly, the Drugs Directorate at Health Canada has developed
guidelines governing clinical trials of new drugs.  The National Research
Council has established a Human Subjects Research Ethics Committee.

51. As noted in the third report, Canada ratified the Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment on
26 January 1990.
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Canadian Charter of Rights and Freedoms

52. In Steele v. Mountain Institution, the Supreme Court of Canada
held that 37 years of incarceration had long since become a grossly
disproportionate punishment for the inmate in the circumstances of his case
and therefore a violation of section 12 of the Charter.  The Court did not
find fault with the dangerous­offender sentencing provisions under which the
inmate was being held but rather found that the Parole Board had failed, in
his case, to carefully apply the criteria for release (maximum benefit from
incarceration, furtherance of rehabilitation through parole and risk to
society).

53. In Kindler v. Canada and Reference re Ng Extradition, referred to
under article 6, the Supreme Court of Canada commented, in obiter, that a
governmental decision to return (extradition context) a person to another
country to the possibility of torture would violate section 7 of the Charter. 
The Federal Court of Canada has expressed the view, also in obiter, that
removal (immigration context) of a person to a country to face torture would
violate section 12 of the Charter (Nguyen (Van Hung) v. M.E.I.).

54. In R. v. Goltz, the Supreme Court of Canada affirmed the analysis of
section 12 of the Charter, which it had adopted in R. v. Smith (mentioned
in Canada's second report).  Treatment or punishment which is grossly
disproportionate to the offence or the offender will violate section 12. 
Particular attention must be paid to circumstances or characteristics of the
individual or group affected.

Other jurisprudence

55. In Engel v. Salyn, the Supreme Court of Canada, in a civil case raising
the issue of mitigation of damages, stated that the inviolability of the human
body is a fundamental legal principle and the onus for proving the need for
medical testing lies on those seeking to perform that testing.

56. In Norberg v. Wynrib, the Supreme Court of Canada held that the defence
of consent to an allegation of the tort of battery was not available, where
“consent” to a sexual relationship with a doctor was given by a woman
dependent on drugs in order to obtain drugs.  The Court stated that there was
a marked inequality in bargaining power between the doctor and the patient in
these circumstances, and the doctor exploited this.

57. In Nancy B. v. Hôtel Dieu de Québec, the Quebec Superior Court held that
a women with a serious neurological disorder had the right to decline medical
treatment in the form of the continued use of a respirator, even though death
would result.  The Court stated that the right of the individual to decline
treatment is almost absolute, subject only to a limitation regarding the life
and health of others.  This decision may be contrasted with the decision of
the Supreme Court of Canada in Rodriguez v. British Columbia discussed under
article 6.
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Legislative and other developments

58. Among a number of strategic priorities set for the Royal Canadian
Mounted Police (RCMP) in the 1990 Commissioner's Directional Statement were
the development of community policing, policing services for Aboriginals and
policing services for visible minorities.  Since that time, the RCMP has
developed an affirmative action plan to attract visible minority recruits and
has developed contacts with advisory committees and consultative groups with
representatives of Aboriginal and visible minority communities.  The RCMP is a
member of the Canadian Centre for Police Race Relations.

59. The Canadian Centre for Police Race Relations was formed in 1991. 
The Centre, together with the Police Multicultural Liaison Committee, works
toward the development of national understanding and proactive measures in
police race relations.  A First Nations Policing Policy and Programme now
exists to negotiate new policing arrangements for the First Nations of Canada
to provide policing for First Nations that is sensitive to the cultural needs
of those communities.

60. The Corrections and Conditional Release Act (CCRA) came into force
on 1 November 1992, repealing and replacing the Parole Act and the
Penitentiary Act.  Section 69 of the new Act provides that no person shall
administer, instigate, consent to or acquiesce in any cruel, inhumane or
degrading treatment or punishment of an offender who is or has been
incarcerated in a penitentiary.

61. Other policies of the Correctional Service of Canada (CSC) require the
placement of community observers in institutions following a serious incident
that involves violence against staff.  CSC policy and section 174 of the CCRA
allows the Correctional Investigator or a representative to be present as an
observer during an emergency situation.  Post­emergency policy also explicitly
states that inmates are to be treated fairly and humanely, and provides for a
thorough investigation into all aspects of the incident.

62. Section 9 of the Commissioner's Directive 800 relates to the
participation of medical personnel in interrogations and provides that
medication shall be provided to inmates only when clinically indicated and not
for restraint or security purposes.  Section 88 of the CCRA ensures the
offender's right to accept or refuse any medical treatment.  Section 89 of the
CCRA prohibits the force­feeding of an inmate who had the capacity to
understand the consequence of fasting at the time the decision to fast was
made.

63. All new correctional officers in CSC receive a 10­week training
programme which includes training with respect to the Charter, the Criminal
Code, the Corrections and Conditional Release Act, the duty to act fairly and
the use of force.  Staff may be held criminally and civilly liable for any
excessive use of force.  Relevant provisions of the Code of Discipline, as
well as a booklet outlining the principles to be observed by CSC employees,
are attached as annex 2.

64. In 1994, the guidelines developed to assist immigration officers acting
as post­claim determination officers with the interpretation of regulations
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governing the Post­Determination Refugee Class in Canada were expanded.  Under
this class, failed refugee claimants are permitted to remain in Canada, if, on
return to their country, they would face an objectively identifiable risk of
extreme sanctions or inhuman treatment.  The expanded guidelines are meant to
assist immigration officers to apply the regulations governing the class in a
manner consistent with article 3 of the Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment as well as Canada's other
international human rights obligations.

Factors and difficulties

65. In 1993, members of the Canadian Airborne Regiment were stationed at
Belet Huen as part of the United Nations efforts in Somalia.  A Somali male
was beaten to death, after he was found and apprehended inside the Canadian
compound.  The Canadian Armed Forces charged eight individuals under the
National Defence Act as a result of this death.  Charges ranged from murder
and torture in the beating to death of the Somali youth to unlawfully causing
bodily harm and negligent performance of duty.  Many of these actions are now
at the appeal stage.

Article 8

General

66. Section 7 of the Charter guarantees everyone the right to life, liberty
and security of the person and the right not to be deprived thereof except in
accordance with the principles of fundamental justice.

67. The provisions of the Criminal Code discussed in previous reports are
still applicable.

Canadian Charter of Rights and Freedoms

68. The case of Tuppatsch v. U.I.A. involved an unemployment insurance
benefit claimant who had worked seven weeks (40 hours a week) during his
benefit period in a job­creation programme.  The Canada Employment and
Immigration Commission sought repayment of the benefit when it was learned
that, through an error, the claimant had worked only 19 weeks (the qualifying
period was 20 weeks).  The Umpire granted relief from repayment finding that
repayment of what are wages amounts to slavery and would be inconsistent with
Charter values.

Factors and difficulties

69. A recurring problem for Canada is that of the prostitution of children. 
In addition to the indictable offences in the Criminal Code (section 212 (1)
procuring and section 212 (2) living off the avails of a prostitute under
18 years), Canada is pursuing a multidisciplinary approach to address the
issue of juveniles involved in prostitution.

70. In the fall of 1992, a Federal­Provincial­Territorial Working Group on
Prostitution was established.  This working group of deputy ministers is
considering, inter alia, the adequacy of federal and provincial legislation
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relevant to prostitution, the role of municipalities, law­enforcement issues
and possible partnerships between departments of justice and other government
agencies in addressing problems posed by prostitution.  Recommended options
are being developed to address juvenile prostitution, identified as a priority
area.

71. The Police and Security Branch of the Department of the Solicitor
General, with funds from the “Brighter Futures Initiative”, is also focusing
on the issue of juvenile prostitution and child pornography, and is consulting
extensively with the policing community.  As well, the Department of the
Solicitor General and the Department of Justice are jointly undertaking a
research study, entitled “Violence against street prostitutes”.

Article 9

72. The rights protected by article 9 of the Covenant are protected in the
Charter by section 7 (right to life, liberty and security of the person),
section 9 (protection against arbitrary detention), section 10 (rights upon
arrest or detention) and section 11 (rights of persons charged with an
offence).  The cases discussed below demonstrate the extent to which progress
on the protection of rights has been achieved under the Charter.

Liberty and security of the person

Canadian Charter of Rights and Freedoms

73. In R. v. Swain, the Supreme Court of Canada struck down as
unconstitutional the provision of the Criminal Code, which required the trial
judge to order the detention of a person found not guilty by reason of
insanity.  The Court found that the automatic ordering of “strict custody”
required by the provision without any hearing on the issue of the person's
current mental state directly affected the liberty interest of the person and
offended the principles of fundamental justice contrary to section 7 of the
Charter.  In addition, detention under the provision was found to be arbitrary
in violation of section 9 of the Charter.

74. As a result of its decision in R. v. Vaillancourt, there was reason to
believe that the Supreme Court of Canada favoured subjective mens rea as the
foundation of its conception of the constitutional requirement of fault for
Criminal Code offences.  However, in R. v. Wholesale Travel Group Inc.,
Desousa v. The Queen and Hundal v. The Queen, the Court allowed that objective
standards of fault can be incorporated in criminal legislation, provided that
the stigma and penalty involved in the offence do not otherwise require fault
based on a subjective standard.  A person may be held criminally liable for
negligent conduct but this alone does not violate the principle of fundamental
justice that the moral fault of the accused must be commensurate with the
gravity of the offence and its penalty.

75. R. v. Creighton (unlawful act manslaughter), R. v. Finlay (careless use
of firearms), R. v. Gossett (unlawful act homicide involving the careless use
of a firearm) and R. v. Naglik (failure to provide the necessities of life)
are four more recent cases handed down by the Supreme Court of Canada that
further clarify the issue of the requisite mens rea.  In each of these cases,
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an objective standard was found to be applicable without thereby occasioning a
breach of Charter protections.  The Court held that there is no general
constitutional principle requiring subjective foresight for criminal offences. 
However, the principles of fundamental justice require, for certain crimes, a
mens rea reflecting the particular nature of the crime, the special nature of
the stigma that attaches to a conviction, or the available penalties.

76. In R. v. Heywood, the Supreme Court of Canada struck down as
unconstitutional a provision of the Criminal Code, which subjected a person
convicted of certain sexual offences to a lifetime prohibition not to commit
vagrancy by loitering near playgrounds, schoolyards or parks.  The Court held
that the provision, which was meant to protect children from becoming victims
of sexual offences, affected the liberty interest and infringed principles of
fundamental justice, because it restricted liberty far more than necessary to
accomplish its goal.  The section was found to be overly broad in its
geographical ambit and in the fact that it applied for life with no
possibility of review.  It was found to be over­inclusive, as it applied to
all persons convicted of listed offences, without regard to whether they
constituted a danger to children.  The absence of notice was also held to
offend the principles of fundamental justice.

77. In R. v. Daviault, the Supreme Court of Canada held that the common­law
rule, which stated that drunkenness cannot be a defence for general intent
offences, violated the Charter as being contrary to both the principles of
fundamental justice (sect. 7 (liberty interest)) and the presumption of
innocence (sect. 11 (d)).  The Court stated that, while the mental element in
general intent offences may be minimal, the substituted mens rea of an
intention to become drunk cannot establish the mens rea to commit assault, as
it cannot be assumed that all the consequences of voluntary intoxication are
themselves either voluntary or predictable.  As the case involved sexual
assault, the Court noted that ordinarily in such cases mens rea can be
inferred from proof that the assault was committed by the accused.  The Court
held, however, that the defence of drunkenness could only be put to a jury in
general intent offences if it was demonstrated that there was such extreme
intoxication that there was an absence of awareness, akin to a state of
insanity or automatism.  The defence must be established by the accused on a
balance of probabilities, rather than by simply raising a reasonable doubt.

Legislative and other developments

78. Following upon the decision of the Supreme Court of Canada in
R. v. Swain, discussed in paragraph 73 above, the Criminal Code was amended to
provide that, where a verdict of not criminally responsible for reason of
mental disorder is rendered against a person charged with a criminal offence,
the court or a Review Board will hold a hearing to determine the appropriate
disposition.  The person may be given an absolute discharge, a conditional
discharge or be ordered detained in custody in a mental health facility.  The
court or Review Board must impose a disposition that is the least onerous and
least restrictive to the accused, taking into consideration the need to
protect the public from dangerous persons, the person's mental condition, his
or her reintegration into society and any other needs of the person.
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79. Following the Court of Appeal's decision in R. v. Heywood, discussed in
paragraph 76 above, section 161 of the Criminal Code was enacted.  This new
provision provides that a judge may make an order prohibiting an offender from
attending parks or swimming areas where persons under age 14 are present, or
from working in jobs that involve being in a position of trust or authority
over persons under age 14.  The order may be made in respect of persons
convicted of sexual offences against children, and may be for life or for any
shorter duration.

Measures foreseen

80. Following the decision of the Supreme Court of Canada in R. v. Daviault,
discussed in paragraph 77 above, the public expressed concerns that this
decision would open the floodgates to claims of drunkenness as a defence to
charges of sexual assault, reverse gains achieved over the years in the reform
of the law of sexual assault and resurrect previously discredited approaches
favouring the accused.  This led the Minister of Justice to table corrective
legislation on 24 February 1995.  This bill proposes an amendment to the
Criminal Code to provide that intoxication is not a defence to any general
intent crimes of violence (e.g. assault and sexual assault).  The bill creates
a “standard of care” that would be breached by anyone who becomes extremely
intoxicated and who causes harm to another person while in that State.  A
person departing from this standard will be unable to rely upon the defence of
extreme intoxication akin to automatism.

Factors and difficulties

81. The issue of high­risk offenders has generated significant social and
political comment over the past two years.  As was discussed in Canada's
second report, the Criminal Code sentencing provisions for dangerous offenders
were upheld under the Charter by the Supreme Court of Canada in 1987.  The
present controversy relates to convicted offenders who are still considered
dangerous but who were not prosecuted as dangerous offenders at the time of
sentencing.  A variety of approaches are under consideration for addressing
the concerns surrounding the release of persons at high risk of committing
crimes dangerous to the public.  The potential for using provincial mental
health legislation to civilly commit certain offenders is being assessed.  In
addition, the legal and constitutional implications of detaining such persons
under the criminal­law power at the expiry of their sentences are being
studied.  It will be several years before any policy or legislative
initiatives are developed.

Arbitrary detention

82. In Cunningham v. Canada, the Supreme Court of Canada upheld the validity
of a provision in the Parole Act (now found in the Corrections and Conditional
Release Act), which permits the denial of early release on conditions of
mandatory supervision, where there are reasonable grounds to believe that the
inmate is likely to commit an offence causing death or serious bodily harm. 
The Court held that, although the deprivation of liberty was sufficiently
serious to engage section 7 of the Charter, the changes to the Parole Act
effected by the 1986 amendments did not violate the principles of fundamental
justice.  These principles were found to include not only the interests of the
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individual who asserts a violation of rights but also the protection of
society.  The procedures and requirements (a hearing, representation for the
prisoner, limitations on the material to be consulted, etc.) provide adequate
safeguards against arbitrary or capricious orders, and ensure that denial of
release on mandatory supervision occurs only where necessary to protect the
public and only after due regard has been paid to the prisoner's interest in
obtaining his release.

83. In R. v. Storrey, an 18­hour delay in charging an accused after his
arrest was held not to be unreasonable or contrary to section 9 of the Charter
in the particular circumstances of the case.  The delay was occasioned by the
necessity to await the victim's arrival from outside the jurisdiction to view
the accused's line­up and determine whether or not the accused would be
identified.  The accused in this case was charged and taken before a Justice
of the Peace immediately after his identification in the line­up.

84. There is no doubt that a person is detained once the police stop and
question a motorist under routine check and random­stopping programmes that
are authorized by motor vehicle legislation.  Consequently, where any
questioning or searching goes beyond the purpose of the legislation (which is
to check licences and insurance, the sobriety of the driver or the fitness of
the vehicle) the person consenting to answer questions or permitting the
search must be properly informed and fully aware of his rights, or a violation
of the Charter will have occurred and the evidence so gathered will be
excluded (R. v. Mellenthin).

Right to be informed of charges

85. In a case where a suspect was tricked into providing a blood sample for
DNA analysis ostensibly in relation to one sexual assault investigation, where
the police were in fact seeking the evidence for another undisclosed
investigation, the Supreme Court of Canada found a violation of section 10 (a)
(as well as section 10 (b) and section 8) of the Charter, and the evidence was
excluded under section 24 (2) (R. v. Borden).

Trial within a reasonable time

86. The Charter's guarantee of trial within a reasonable time in
section 11 (b) has had a substantial effect on Canadian practices.  In
R. v. Askov, the Supreme Court of Canada expounded at length on the meaning of
this provision.  As a result of this case, thousands of criminal charges
across the country were thrown out because of unreasonable delay.  The case
reiterates the significance of four factors previously identified in the
assessment of whether a delay has been unreasonable:  (1) the length of the
delay; (2) the reason for the delay, including limits on institutional
resources and the inherent time requirements of the case; (3) waiver of time
periods; and (4) prejudice to the accused.  The controversy that ensued in the
aftermath of this decision stemmed primarily from the Court's statement that
systemic delays will not be lightly tolerated.

87. Cases subsequent to Askov have clarified that ruling and ensured that
there has been no creation of a judicially developed limitation period that is
to be mechanically applied, whenever there is systemic delay.  In every case,
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the court is required to weigh the four factors described above (R. v. Morin). 
Morin also stands for the proposition that pre­charge delay may, in certain
circumstances, have a bearing or influence on the overall determination as to
whether post­charge delay is unreasonable, but, of itself, it is not counted
in determining the length of the delay.

88. The trials of young people involve contingencies having a bearing on
trial within a reasonable time.  As with all cases, charges against young
offenders must be proceeded with promptly.  However, in some cases, what is a
reasonable delay will be affected by the inherent time requirements involved
in seeking transfers to adult court and appeals in relation thereto
(R. v. D.(S.)).

89. In R. v. CIP Inc., the Supreme Court of Canada determined that a
corporate accused charged with a regulatory offence has a right to be tried
within a reasonable time.

90. The right to trial within a reasonable time under section 11 (b) has
been held by the Supreme Court of Canada not to apply to appellate delay,
regardless of whether it is the accused or the Crown who is appealing
(R. v. Potvin).  The Court found support for this position in the
jurisprudence of the European Court of Human Rights, which has limited the
interpretation of article 5 (3) of the European Convention for the Protection
of Human Rights and Fundamental Freedoms, which deals with expeditious
justice, to trials of first instance.  The Court noted in contrast that
article 6 (1) of the European Convention, which addresses fair trial
considerations, has been interpreted to extend to the supervision of appellate
delay.  In parallel fashion, Potvin asserts that, in extraordinary
circumstances, section 7 of the Charter may command a consideration of
appellate delay, if the fairness of trial will be adversely affected.

Release pending trial

Canadian Charter of Rights and Freedoms

91. The pre­trial detention (bail release) provisions of the Criminal Code
(sects. 515 (6) (a), 515 (6) (d) and 515 (10) (b)) were challenged as
violating sections 7, 9 and 11 (e) (right to bail) of the Charter in the cases
of R. v. Pearson and R. v. Morales.  Section 515 (6) of the Code (persons
charged with drug offences shall be detained pending trial, unless they can
show cause why detention is not justified) was upheld in Pearson.  Although
persons were “detained” under that provision, the Supreme Court of Canada
concluded that they were not detained “arbitrarily”.  A discretion is
arbitrary if there are no criteria to guide its exercise.  This provision sets
out a process with fixed standards, and the process created is in no way
characterized by unstructured discretion.  Specific conditions for bail are
set out, and the process itself is subject to exacting procedural guarantees
including review by a superior court.  In Morales, the adequacy of two
criteria justifying detention ­ “public safety” and “public interest” ­ in
section 515 (10) of the Code was considered by the Court.  The “public safety”
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component was found not to violate the Charter for reasons similar to those
set out in Pearson, but the “public interest” component was held to be
unconstitutionally vague, and incapable of guiding and structuring discretion
in this context.

Legislative and other developments

92. Bill C­42, a miscellaneous criminal law amendment bill, received Royal
Assent on 15 December 1994.  Its provisions are in force as of 1 April 1995. 
This bill gives the police the power to release an arrested person on certain
conditions restricting liberty.  This power of conditional release provides
the police with a third option in addition to the previous choices of
releasing unconditionally or detaining in custody until a hearing before a
Justice of the Peace.  The bill also permits a Justice of the Peace to conduct
a hearing on release from custody by telephone.  It is thought that these new
provisions of the Criminal Code will reduce the number of persons held in
custody following arrest and will reduce the period of time that persons are
held in custody pending a hearing before a Justice of the Peace.

Detention review

General

93. As was noted in previous reports, section 10 (c) of the Charter provides
the right to have the validity of a detention determined by way of
habeas corpus.  The Immigration Act, which permits the detention of persons in
certain circumstances, provides an automatic detention­review mechanism.

Legislative and other developments

94. As part of the amendments to the Criminal Code dealing with verdicts of
“not criminally responsible” (discussed in paragraph 78), annual reviews of
dispositions by the court or Review Board are mandatory, and more frequent
reviews can be initiated at the request of the person or the administrator of
the institution in which the person is placed.  Disposition reviews are open
to the public, the person may be represented by counsel and there is a right
of appeal.

95. The detention provisions of the Immigration Act were amended in 1993 by
Bill C­86 (which is discussed more generally under article 13).  Section 103
of the Act expressly provides that detention reviews are to be conducted in
public, unless the adjudicator is satisfied that there is a serious
possibility that the life, liberty or security of the person detained would be
endangered by a public hearing.  Detention reviews for persons held under
section 103 (persons detained for an examination, hearing or removal on the
basis that they pose a danger to the public or would be unlikely to appear)
must be held initially within 48 hours.  A second review must be held within
7 days.  However, subsequent reviews need only be held at least once every
30 days.  Section 103.1 now provides that detention reviews shall be held
in camera in respect of persons detained at the border for inability to
establish their identity or where the Deputy Minister or Minister of
Citizenship and Immigration has reason to suspect that the person has been,
may be or will be engaged in espionage, terrorism, acts of violence, war
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crimes or crimes against humanity (sect. 19 (1) (e), (f), (g), (j), (k)
or (l)) but only where the Minister of Justice has certified in writing that
an additional period of detention is required to investigate these matters. 
In such cases, detention reviews must be conducted every 7 days.

Article 10

General

96. Section 12 of the Charter provides protection against cruel and unusual
treatment or punishment.

97. As noted in earlier reports, jurisdiction over correctional institutions
is shared between the federal Parliament and the provincial legislatures. 
Relevant federal legislation includes the Corrections and Conditional Release
Act (CCRA), which is also discussed under article 7, and the Young Offenders
Act (YOA), which is discussed more fully under paragraphs 159 to 171.  The
CCRA enacts a policy approach in which it is recognized that public safety,
which is the paramount consideration in the corrections process, is best
protected through the rehabilitation of offenders, including the preparation
of offenders for safe reintegration into the community.

Canadian Charter of Rights and Freedoms

98. In A.G. (Canada) v. Daniels, the Saskatchewan Court of Appeal set aside,
on the basis of lack of jurisdiction, an order of a trial judge that a
sentence not be served in the Prison for Women at Kingston.  The case raised
the question of whether an order of committal, which would result in a woman
of Native ancestry from the prairie provinces being incarcerated far from her
community violated sections 7, 12, 15 and 28 of the Charter.  At the time,
Kingston was the only penitentiary for women in Canada.  See below, at
paragraph 107, the discussion of the new federal correctional institutions for
women.

99. In Conway v. R., the Supreme Court of Canada held that frisk searches
and security patrols of inmates' living quarters in male penitentiaries by
female guards did not infringe the inmates' right to privacy under section 7
or section 8 of the Charter or their equality rights under section 15.  The
Court held that the prison setting entails a substantially reduced level of
privacy, as it requires surveillance, searching and scrutiny for the security
of the inmates, other prisoners in the institution and the public.  Thus,
inmates do not have a reasonable expectation of privacy with respect to the
practices in question, such that sections 7 and 8 are not implicated.

Legislative and other developments

100. On 1 November 1992, the Corrections and Conditional Release Act (CCRA)
came into force.  The CCRA, the regulations enacted thereunder and the
Directives of the Commissioner of Corrections govern matters relating to the
treatment, health care and living conditions of inmates of federal
penitentiaries.  A number of these provisions are highlighted below.
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101. Section 70 of the CCRA requires the Correctional Service of Canada (CSC)
to take reasonable steps to ensure that the penitentiary, the penitentiary
environment and the living and working conditions of inmates are safe, healthy
and free of the practices that would undermine a person's sense of dignity.

102. Subsection 71 (1) of the CCRA provides that “in order to promote
relationships between inmates and the community, an inmate is entitled to have
reasonable contact, including visits and correspondence, with family, friends
and other persons from outside the penitentiary, subject to such reasonable
limits as are prescribed for protecting the security of the penitentiary or
the safety of persons”.  Inmates are encouraged to maintain and develop family
ties through written correspondence, telephone communications and visits,
which will assist to prepare them for reintegration as law­abiding citizens.

103. Section 75 of the CCRA provides that “an inmate is entitled to
reasonable opportunities to freely and openly participate in, and express,
religion or spirituality” subject to the same limitations as contained in
section 71.  Section 83 provides, “for greater certainty, that Aboriginal
spirituality and Aboriginal spiritual leaders have the same status as other
religions and other religious leaders”.

104. The Interfaith Committee on Chaplaincy is a national advisory body
mandated to advise the CSC on matters related to religion.  Over the period
covered by this report, this advisory body has been expanding its membership
to include members of more faith groups.  Chaplains from minority­faith groups
are on contract with the CSC, where numbers in a particular region warrant. 
Multifaith issues are an integral part of the orientation and training of
chaplains, and all personnel are encouraged to attend activities that promote
understanding of diverse religious traditions.

105. In 1991, an Aboriginal Corrections Unit was established within the
Department of the Solicitor General to undertake innovative research and
evaluation, development and communications projects.

106. In 1993, the Correctional Service introduced a random urinalysis and
drug­testing programme in an effort to reduce substance abuse by inmates and
the violence associated with the drug trade.  The British Columbia Supreme
Court has dismissed a challenge to the programme brought on the basis of
sections 7 and 8 of the Charter.  The Court of Appeal has stayed the use of
the programme, pending resolution of an appeal.

107. There is currently only one federal penitentiary for women (at
Kingston).  Since 1973, about one third to one half of women sentenced to
federal penitentiary have been able to serve their sentence in their home
province under federal­provincial transfer arrangements.  In 1990, on the
recommendation of a national Task Force on Federally Sentenced Women, the
Government of Canada decided to replace the existing system with five new
facilities across the country.  One of these facilities will be a healing
lodge for Aboriginal women.  While there have been unanticipated delays in
site selection and the consultation process, the current schedule anticipates
that all these facilities will be operational in 1996­1997.
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108. A comprehensive mother­child programme is under development for the
correctional facilities for women that are under construction.  The programme
is premised on ensuring that any institutional residential arrangement for
newborn children of inmates, whether full­ or part­time, is in the best
interests of the child.  At present, pregnant inmates receive comprehensive
counselling and assistance, and their wishes respecting the custodial
arrangements for their newborns are respected to the extent possible. 
Prenatal care is provided, and arrangements are made to permit birth to occur
in hospitals outside correctional facilities.  Since the current penitentiary
for women is not a suitable environment for children due to its age and
design, the Correctional Service arranges for transfers to provincial
correctional facilities for women who wish to retain custody of their newborn
children.

109. In 1992, amendments were made to the Young Offenders Act to deal with
the question of the detention of young persons who were transferred to
ordinary (adult) court.  Section 16.1 states that persons under the age of 18
who are to be held in custody pending trial in ordinary court shall be held
separate and apart from any adult in custody, unless the youth court judge is
satisfied that the young person, in the best interests of that person and the
safety of others, cannot be detained in a place of detention for young
persons.  Section 16.2 provides extensive guidelines for the sentencing judge
on the choice of placement of a young person (a place of custody for young
persons, a provincial facility for adults or a penitentiary) for the purpose
of serving a sentence of imprisonment.

110. As noted under article 14, paragraph 160, the Young Offenders Act
applies to youths 12 years or older but under 18 years.  Pre­trial detention
would not be authorized for youths under 12 who are involved in criminal
activity.  Instead, they may be found to be children in need of protection
under child­protection legislation.

Factors and difficulties

111. Canada is currently facing, at both the federal (sentenced to two years
or more) and provincial (sentenced to less than two years) levels, a rapidly
increasing inmate population and, therefore, a growing problem of crowding and
double­bunking in its correctional facilities in a time of financial
constraint.  A number of measures are being pursued to attempt to deal with
this problem.  Renovations to existing structures will add 3,500 beds.  Access
to surplus provincial facilities is pursued through leasing arrangements and
exchange­of­service agreements.  Inmates are transferred within the federal
system to less crowded institutions.  Where double­bunking is necessary,
accommodation policies provide that smaller cells are not used for this
purpose and that it should be avoided for offenders with special needs and
those with long­term sentences.  It is recognized that, in the final analysis,
the problem of crowded prisons requires fundamental changes to sentencing and
progress in crime­prevention strategies.

112. In April 1994, inmates at the Prison for Women in Kingston assaulted six
correctional officers, seriously injuring two.  (Five inmates were
subsequently convicted of assault, attempted hostage­taking, attempted escape
and assaulting a peace officer.)  As a result of this incident, the inmates
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were placed in segregation and, when seriously disruptive behaviour continued
in segregation, the Institutional Emergency Response Team (IERT) was brought
in from Kingston Penitentiary.  Over the course of eight hours, all the
inmates in segregation were placed in restraint equipment, stripped of regular
clothing and placed in paper gowns by female officers in the presence of and,
when required, with the assistance of the all­male emergency response team. 
The treatment of the inmates was subsequently investigated by an internal
Board of Investigation convened by the Commissioner of Corrections and by the
Correctional Investigator, an ombudsman for inmates in federal correctional
institutions.  The reports of these two investigations differed both on
matters of fact and interpretation of the findings.  In April 1995, the
Solicitor General of Canada appointed a judicial officer to conduct an
independent inquiry, which is expected to report in 1996.  Independent of this
inquiry, the service effected immediate changes to its policies and training
of IERT who are to intervene in female facilities.  In particular, every
reasonable step shall be taken to remove male IERT members from the presence
of female offenders who are being stripped.

Article 12

General

113. The right of persons to move across Canada's international borders and
to remain in Canada is governed by section 6 of the Canadian Charter of Rights
and Freedoms and by the Immigration Act and Immigration Regulations. 
Section 6 (1) of the Charter provides that only Canadian citizens have a
constitutional right to enter, remain in and leave Canada.  As was discussed
in previous reports, this constitutional right of citizens is subject to
Canada's international extradition obligations.  Under section 4 of the
Immigration Act, persons with permanent resident status have a legal right to
enter and remain in Canada.  The Immigration Act governs the granting of
permanent resident status, the ability of visitors to enter Canada and the
protection of refugees consistent with Canada's obligations under the
Convention relating to the Status of Refugees.

114. Liberty of movement within Canada is governed by section 6 (2) and
section 6 (3) of the Charter and by legislative and other measures. 
Subsection 6 (2) gives citizens and persons with permanent resident status the
constitutional right to move to and take up residence and pursue a livelihood
in any province.  This subsection of the Charter reflects the fact that Canada
is a federal State and gives expression in the Constitution to rights that
have long been exercised.  Canadian legislation does not restrict, on the
basis of immigration status, the liberty of movement of any individuals within
the country nor does it restrict the right of persons to choose where they
will reside.

Canadian Charter of Rights and Freedoms

115. In U.S.A. v. Cotroni, the Supreme Court of Canada expanded its analysis
of the application of the Charter to the extradition of a Canadian citizen to
face trial in another State for a crime that could be prosecuted in Canada. 
The Court applied section 1 of the Charter to find that the extradition of
Cotroni was a reasonable limit on his right as a citizen to remain in Canada. 
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Although Canada could take jurisdiction for the prosecution of his alleged
criminal conduct, the requesting State in this case was in the better position
to prosecute.

Article 13

General

116. The administrative and judicial decision­making processes that govern
the removal of aliens from Canada are found in the Immigration Act and the
Immigration Regulations.  Removal decisions are subject to the application of
the Canadian Charter of Rights and Freedoms.  In particular, section 7 of the
Charter requires that decisions be consistent with the principles of
fundamental justice where they affect an individual's life, liberty or
security of the person.  Immigration decisions also must be consistent with
section 15 (equality rights) of the Charter.

Canadian Charter of Rights and Freedoms

117. In Chiarelli v. Minister of Employment and Immigration, the Supreme
Court of Canada considered the constitutionality of provisions of the
Immigration Act governing the deportation of persons with permanent resident
status based on convictions for serious crimes.  The Court held that the
principles of the fundamental justice requirement of section 7 of the Charter
was not infringed by a provision of the Act that denied an appeal on equitable
grounds against an order of deportation to persons against whom there was an
outstanding certificate issued by the Governor in Counsel stating that they
were likely to engage in organized crime or other very serious crimes.  The
legislation did provide a right of appeal on grounds of fact, law or mixed
fact and law.  The Court also considered the mechanism by which the
certificate was issued.  It held that the hearing on the issue of whether
there were reasonable grounds to believe a person will engage in organized
crime did not infringe the principles of fundamental justice.  The Security
Intelligence Review Committee had given Chiarelli a summary of evidence, which
it had received in camera and ex parte given the need to protect the sources
of the information.  The Court held that the process was acceptable in the
context and found that he had been given an adequate amount of information to
enable him to meet the case against him.

118. In Dehghani v. Minister of Employment and Immigration, the Supreme Court
of Canada held that persons awaiting an interview with an immigration officer
(secondary examination) at ports of entry were not detained within the meaning
of section 10 (b) of the Charter (right to retain counsel on detention) and,
therefore, the right to retain and instruct counsel did not arise.  Assuming
that section 7 (right to life, liberty and security of the person) of the
Charter was engaged, where a refugee claimant is being interviewed at a point
of entry, the Court held that the principles of fundamental justice do not
require that the claimant be provided with counsel at the pre­hearing stage of
the refugee determination process.
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Legislative and other developments

119. Following the decision of the Supreme Court of Canada in
Dehghani v. M.E.I., discussed in paragraph 188 above, immigration officers
were reminded that, where they decided to detain an individual under the
Immigration Act, that person was entitled to be informed promptly of the
reasons for detention, informed of the right to retain and instruct counsel
and given a reasonable opportunity to exercise the right to counsel. 
Immigration officers were also instructed that, even in cases where the right
to counsel did not arise, persons may be allowed the assistance of counsel or
an adviser, provided that person is ready and able to proceed immediately.

120. In 1993, Bill C­86 became law, ushering in a comprehensive set of
amendments to the Immigration Act.  The Immigration Regulations were amended
in three stages to complement the changes to the Act.  Among the major policy
changes affecting the removal of aliens were changes to the definitions of
classes of persons inadmissible on the basis of criminality, a streamlining of
the refugee determination process, changes to the process for applications for
landing on humanitarian and compassionate grounds, and the creation of a class
of persons who can apply for landed immigrant status from within Canada, in
contrast to the general rule that requires persons to apply for landing from
outside the country.  In addition, senior immigration officers were given the
authority to issue administrative removal orders in cases that raised no
significant question of fact.  Previously, all removal orders were issued by
independent adjudicators on the basis of a formal hearing.

121. Amendments to the Immigration Regulations following upon Bill C­86
created the “post­determination refugee claimants in Canada class”.  The
objective of this aspect of the amendments is to provide a “safety net” for
persons who might fail to meet the definition of Convention refugee but who
nonetheless face an objectively identifiable risk of serious harm if removed
from Canada.  There are a number of eligibility requirements including, for
example, the requirement that the person has not left Canada.  An assessment
of the need for protection is done in the case of an unsuccessful refugee
claimant, whether or not that person seeks an assessment.  Decisions under
this class are made by specially designated immigration officers whose
training includes instruction on administrative law concepts of fair
decision­making as well as on the Charter and Canada's international human
rights obligations, including the Covenant.

122. The Immigration Regulations have been amended to add two other classes
of persons who may seek landing within Canada.  One is the “live­in caregivers
in Canada class” which is designed to permit qualified persons who are
admitted as temporary entrants and reside in the household of their employer
in Canada to apply for permanent residence from within Canada after two years
of employment.  The other class, the “deferred removal orders class”, was
created to regularize the immigration status of certain persons who have had
their claim to refugee status rejected but have not been promptly removed from
Canada because of the Government's unwillingness or inability to return them
to their country of origin due to conditions existing in that country at the
time.
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Measures foreseen

123. Bill C­44 proposes a number of amendments to the Immigration Act.  The
provisions determining the eligibility of persons convicted of serious crimes
in Canada or elsewhere to claim refugee status will be refined.  Senior
immigration officers will be given the authority to inform the Immigration and
Refugee Board concerning the serious criminality of a person claiming status
at any time in the process.  The Board will have the authority to terminate
the refugee­determination process on the basis of ineligibility at that point. 
Immigration officials will be given the legislative authority to seize false
travel documents or fraudulent passports which are found in transit to Canada
by mail.  The grounds for appeal to the Immigration Appeal Division will be
restricted, and in some cases removed, for certain classes of persons involved
in serious criminal behaviour.  Instead, the Minister of Citizenship and
Immigration or a delegate will consider humanitarian and compassionate grounds
in the process of assessing serious criminality and certifying that a person
is a danger to the public.

Article 14

124. Sections 7 through 14 of the Charter provide guarantees of fair process. 
In addition, section 15, the equality rights provision of the Charter, has
application to criminal and civil processes.

Equality before the courts

Canadian Charter of Rights and Freedoms

125. In R. v. S.(S.), the Supreme Court of Canada upheld the validity of
section 4 of the Young Offenders Act, which was challenged under the equality
rights provision of the Charter.  The Court concluded that federal
legislation, which permitted provincial differences in “alternate measures”
programmes for dealing with a young offender who is alleged to have committed
an offence, created a distinction in the law that was not discriminatory.  The
distinction was based on place of residence rather than on personal
characteristics.

126. In R. v. Seaboyer, the Supreme Court of Canada found a provision of the
Criminal Code, which restricted the right of the defence on a trial for a
sexual offence to cross­examine and lead evidence of the victim's sexual
conduct on other occasions, to violate sections 7 and 11 (d) of the Charter. 
The provision had been enacted to prevent the potential for a judge or jury to
draw illegitimate inferences from the evidence of past sexual behaviour and to
deal with an existing problem of a significant percentage of victims choosing
not to report sexual behaviour.  The Court held that the provision violated
the Charter, because it created the potential for the exclusion of evidence
that was relevant to the defence and whose probative value was not
substantially outweighed by the prejudices to the trial process.

127. In R. v. Osolin, the Supreme Court of Canada upheld a provision of the
Criminal Code, which imposes an “air of reality” test as a threshold to be met
before the issue of mistaken belief in consent can be left to the jury in
trials for sexual assault.  The right to cross­examine has never been
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unlimited.  It is a basic principle that evidence must be relevant to be
admissible.  In addition, the probative value of the evidence must be weighed
against its prejudicial effect.  The constitutionality of a limit to the scope
of the cross­examination of a victim in a sexual assault trial should be
assessed in light of the guarantee of equality to women and men in sections 15
and 28 of the Charter.

128. In R. v. Généreux, the application of a military system of justice to a
member of the military charged with an offence under the Criminal Code was
held not to violate the accused's equality rights under section 15 of the
Charter.

Legislative and other measures

129. Following the decision of the Supreme Court of Canada in R. v. Seaboyer,
which is discussed in paragraph 126, the Criminal Code was amended in 1992 to
provide guidelines for judges on the admissibility of the past sexual history
of victims of sexual offences.  This amendment addressed an equality rights
problem in Canada, wherein the defence of persons accused of sexual offences
often seemed to place the victims themselves “on trial”.  The new provision
outlines the procedure that must be followed in admitting such evidence,
defines the notion of consent to sexual activity and restricts the defence of
mistaken believe in consent in sexual assault cases.  This last aspect of the
amendment was upheld by the Court in R. v. Osolin discussed in paragraphs 127
and 150.

130. The National Judicial Institute offers training programmes on gender and
multicultural sensitivity to provincially and federally appointed judges. 
Committees with members representative of their communities exist in each
province to advise the federal Minister of Justice on judicial appointments. 
In the period covered by this report, increased efforts have been made to
appoint women and members of minorities as federal judges.  The percentage of
federally appointed judges who are women has risen to over 14.4 per cent.

131. Members of administrative tribunals receive in-house training on
cross-cultural awareness and gender issues.  In addition, courses promoting
awareness of equality issues are available from such organizations as the
Council of Canadian Administrative Tribunals, the Canadian Institute for the
Administration of Justice and the National Institute for the Administration of
Tribunals.

Competent, independent and impartial tribunal

General

132. The right to a competent, independent and impartial tribunal is
protected in Canadian law by a combination of section 7 (the right to life,
liberty and security of the person and the right not to be deprived thereof
except in accordance with the principles of fundamental justice) and
section 11 (d) (the right to be presumed innocent until proven guilty
according to law in a fair and public hearing by an independent and impartial
tribunal) of the Charter, various legislative provisions and administrative
law principles.
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Canadian Charter of Rights and Freedoms

133. In R. v. Lippé, the Supreme Court of Canada considered the
constitutionality of a provision in legislation governing municipal court
judges, which permits part-time judges to continue to practise law.  The Court
concluded that section 11 (d) of the Charter (guarantee of an independent and
impartial tribunal) does not prohibit part-time judges but does guarantee that
they will not engage in activities that are incompatible with their duties as
judges.  The provision was upheld on the basis that the legislation provided
for a judicial oath, judicial immunity, a Code of Ethics, a public complaints
system that could result in the removal of judges and the requirement that
judges remove themselves from cases in specified circumstances.

134. In R. v. Bain, the Supreme Court of Canada held that the then existing
jury-selection provisions of the Criminal Code violated section 11 (d) of the
Charter, the right to be presumed innocent until proven guilty according to
law in a fair and public hearing by an independent and impartial tribunal. 
The Court found that the numerical disparity between the Crown's and the
accused's right to challenge jurors gave an appearance of unfairness or bias
against the accused.

135. In R. v. Généreux, the Supreme Court of Canada found that the military
system of justice at the time of the accused's trial infringed the right to
trial by an independent and impartial tribunal guaranteed by section 11 (d) of
the Charter.  The Court found that the essential conditions of judicial
independence were not met.  The main factors affecting the Court's decision
included:  the insufficient security of tenure of the military judge (judge
advocate); the appointment of judges by a member of the executive of the
military (Judge Advocate General) rather than by an independent and impartial
judicial officer; and the lack of sufficient financial security of the members
of the General Court Martial.

Legislative and other developments

136. In 1992, the Criminal Code was amended to provide that the prosecution
and the defence in a criminal jury trial would have an equal number of
peremptory challenges.  This change was made to enhance the fairness of the
jury-selection process consistent with the reasoning in R. v. Bain.

137. Amendments to the National Defence Act and its regulations have
reinforced the institutional independence and impartiality of the General
Court Martial through greater guarantees of security of tenure and financial
security.

Press exclusion and publicity bans

Canadian Charter of Rights and Freedoms

138. In Dagenais v. CBC and R. v. S.(T.) (cases decided concurrently in
1994), the Supreme Court of Canada concluded that the right to a fair trial
protected by section 11 (d) of the Charter and freedom of expression in
section 2 (b) of the Charter are of equal importance under the Charter.  It
modified the common-law rule concerning publication bans for criminal trials. 
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The new test is as follows:  a publication ban should only be ordered when
such a ban is necessary to prevent a real and substantial risk to the fairness
of the trial, and the salutory effects of the publication ban outweigh the
deleterious effects to the free expression of those affected by the ban.

Presumption of innocence

139. In cases surveyed in previous reports by Canada, the Supreme Court has
held that the guarantee of the presumption of innocence in section 11 (d) of
the Charter requires the prosecution to prove each of the essential elements
of a criminal offence beyond a reasonable doubt.  There had been uncertainty
as to whether a reversal of the burden of proof of a defence infringes
section 11 (d).  This issue was resolved in the cases of R. v. Whyte and
R. v. Keegstra, so that it is now clear that the distinction between elements
of the offence and other aspects of the charge is irrelevant.  The real
concern is not whether the accused must disprove an element or prove an
excuse, but that an accused may be convicted, while a reasonable doubt exists. 
When that possibility exists, the presumption of innocence is infringed.

140. In R. v. Downey, the Supreme Court of Canada held that the presumption
of innocence is infringed whenever the accused is liable to be convicted
despite the existence of a reasonable doubt.  The Criminal Code provision
presuming, in the absence of evidence to the contrary, that a person who lives
with a prostitute lives off the avails of prostitution, was unanimously found
to contravene the presumption of innocence but was upheld, per minority (4:3),
as justifiable under section 1.

Information on the nature of the charge

141. Section 11 (a) of the Charter is framed in terms of the rights of a
person upon being charged with an offence.  It is, in the context of a
criminal investigation, linked chronologically to the rights arising on arrest
or detention that are conferred under section 10 of the Charter respecting the
provision of the right to counsel and the right to be informed of that right. 
Jurisprudence under section 10 indicates that, where special circumstances
exist (for example, language difficulties indicating a lack of understanding),
the police have a special obligation to ensure that the accused understands
the information that is being conveyed (R. v. Black).  A person who does not
understand the right to counsel cannot be expected to assert it (R. v. Evans).

Counsel of choice/funded counsel

General

142. Section 10 (b) of the Charter guarantees everyone the right on arrest or
detention to retain and instruct counsel without delay, and to be informed of
that right.  There are constitutional obligations that the State must assume
to ensure the adequate provision of counsel pursuant to section 10 (b), and
these may include the provision of State-funded counsel.  As well, while
sections 7 and 11 (d) of the Charter do not entrench a right to funded
counsel, they do guarantee a right to a fair trial, and funded counsel may be
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necessary in order to secure that right (Deutsch v. Law Society Legal Aid
Fund; R. v. Rowbotham).  Access to State-funded legal assistance for
impecunious individuals is governed by legislation.

143. The delivery of legal aid services is the responsibility of the
provincial governments.  The federal Government cannot impose on the provinces
a requirement that they provide legal aid.  In practice, with the financial
support of the federal Government, each of the provinces has implemented
comprehensive legal aid programmes.

144. The Government of Canada shares with the provinces and territories the
cost of providing free legal advice and representation to indigent persons
accused of serious criminal offences.  Federal-provincial-territorial
cost-sharing agreements set minimum standards for the provision of eligible
persons accused of indictable or summary offences, where, upon conviction,
imprisonment or the loss of a means of livelihood would likely result.  Under
the Canada Assistance Plan, the Government of Canada provides financial
support to the provinces for their civil legal aid programmes.  Provincial
programmes normally cover such family matters as separation and divorce,
custody and access to children, support obligations and spousal abuse.  These
plans also include such matters as credit or debt collection, housing,
complaints about the police and claims under social benefit programmes.

Canadian Charter of Rights and Freedoms

145. In R. v. Brydges, the Supreme Court of Canada imposed an obligation on
the police to inform a detainee of the existence and availability of the
applicable systems of duty counsel and legal aid in the jurisdiction to give
the detainee a full understanding of the right to retain and instruct counsel
(see also paragraph 9 on the Brydges case).  Subsequent cases have clarified
this ruling and have held that there is no constitutional requirement that
provinces establish and maintain a system of 24-hour access to duty counsel
(Prosper; Bartle; Pozniak; Matheson; Harper; Cobham).  In Prosper, the
majority of the Court decided that the State had to delay obtaining evidence
if free preliminary legal advice was not immediately available.  It is too
soon to know what impact this case will have on the provision of legal aid.

Factors and difficulties

146. Many provinces are experiencing increasing demands for legal aid
services in a time of general financial restraint.  A national review of the
state of legal aid is under way, led by provincial and territorial
governments.  The principal areas under examination are funding,
service-delivery models and the determination of the appropriate level of
coverage.  In addition, provincial legal aid plans are experimenting with
innovative and cost-effective ways of providing legal aid services.

Full examination of all witnesses

147. In R. v. Stinchcombe, the Supreme Court of Canada held that section 7 of
the Charter gave persons accused of criminal offences the right to full
disclosure by the Crown.  Full disclosure includes provision of the statements
of all persons who have provided relevant information to the authorities.  In
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Stinchcombe, the Court fastened on the “overriding concern that failure to
disclose impedes the ability of the accused to make full answer and defence”. 
Full disclosure, thus, is the condition precedent to full and complete access
by the defence to all relevant witnesses.  The remedies available to an
accused, if full disclosure is not provided, range from adjournments to
prepare the defence following disclosure to a stay of proceedings.

148. In order to encourage full and candid testimony, section 486 (2.1) of
the Criminal Code permits a complainant in a sexual assault case who is under
the age of 18 to testify outside the courtroom or behind a screen or device
that would prevent a view of the accused.  The constitutionality of this
provision was upheld in R. v. Levogiannis.  The Court reasoned that the
limited and discretionary use of a screening device in no way restricts or
impairs the ability to cross-examine the complainant and, since it is designed
to elicit a full and candid account of the acts complained of, it may be of
real assistance in securing a fair trial.

149. Section 715.1 of the Criminal Code allows for the admission of the
videotaped testimony of a complainant under the age of 18 with regard to
certain listed sexual offences, provided that the complainant, while
testifying, adopts the contents of the videotape.  In R. v. L.(D.O.), the
Supreme Court of Canada unanimously upheld the validity of this provision,
finding that it neither offends the principles of fundamental justice nor
violates the right to a fair trial.  Cross-examination at trial is sufficient
to remedy the absence of opportunity to cross-examine at the time of making
the initial statements.  Possible prejudice is prevented as well by a power in
the trial judge to strike out or edit statements, where necessary.

150. In R. v. Osolin, the Supreme Court of Canada found that the trial judge
restricted the ability of the accused in a sexual assault trial to
cross-examine the complainant on certain medical records, which were placed in
evidence on the issue of her competence to testify.  Defence counsel sought to
cross-examine the victim on a notation in her medical records describing
reactions and attitudes that may have had an influence on the accused's
behaviour.  The Court held that the right to cross-examine is fundamental to
providing a fair trial to the accused.

Assistance of an interpreter

Canadian Charter of Rights and Freedoms

151. In Tran v. R., the Supreme Court of Canada made several statements on
the scope of section 14 of the Charter:  (a) courts have an independent
responsibility to ensure that their proceedings are fair and in accordance
with the principles of natural justice and, therefore, to protect an accused's
right to interpreter assistance, irrespective of whether the right has
actually been formally asserted; (b) particularly with the elevation of the
right to the level of a constitutional norm, courts should be generous and
open-minded when assessing an accused's need for interpreter assistance,
without granting such assistance systematically; (c) section 15 (equality
rights), section 25 (Aboriginal rights) and section 27 (multicultural
heritage) of the Charter also speak to the importance of the right to
interpreter assistance in Canadian society (insofar as a multicultural
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heritage is a multilingual one, it follows that a multicultural society can
only be preserved and fostered if those who speak languages other than English
and French are given real and substantive access to the criminal justice
system); (d) the right to interpreter assistance in the criminal context
should be considered a “principle of fundamental justice” within the meaning
of section 7 of the Charter; and (e) the standard of interpretation under
section 14 is not one of perfection, but one of continuity, precision,
impartiality, competency and contemporaneousness.

Legislative and other developments

152. Since 1990, the language-of-trial provisions of the Criminal Code have
been in force in all provinces and territories.  Those provisions include the
right of any accused to have a trial before a judge, a jury and a prosecutor
who speak the official language (English or French) of the accused, the right
of the accused to have a judgement written in his official language, and the
right of the accused, the witnesses and the accused's counsel to be assisted
by an interpreter.  The Criminal Code also provides, since 1988, that all
pre-printed forms prescribed by the Code must be printed in both English and
French.  Court challenges are currently taking place in different provinces
and territories as to the exact scope of those provisions.

153. Under section 15 (1) of the Official Languages Act (in force
since 1993), every federal court has a duty to ensure that any witness can be
heard in the official language of his or her choice, and that in so being
heard the person will not be placed at a disadvantage by not being heard in
the other official language.  Section 15 (2) of the Act states that every
federal court has the duty to ensure, at the request of any party, that
facilities are made available for the simultaneous interpretation of
proceedings.  Section 16 of the Act states that all federal courts and
tribunals of Canada, except the Supreme Court of Canada, have the duty to
ensure that every judge or other officer who hears proceedings is able to
understand the official language(s) chosen by the parties without the
assistance of an interpreter.

Protection against self­incrimination

154. In Prosper v. The Queen, one of the cases mentioned in paragraph 145
above dealing with the right to funded counsel, the Supreme Court of Canada
noted that the privilege against self-incrimination is a basic tenet of the
Canadian criminal justice system and, therefore, a principle of fundamental
justice under section 7 of the Charter.  The Court asserted that the right to
retain and instruct counsel, which is protected by section 10 (b) of the
Charter, serves to protect the privilege against self-incrimination.

155. In a series of cases, the Supreme Court of Canada examined the scope of
the principle against self-incrimination in greater detail.  In
R. v. S.(R.J.), the Court held that a person separately charged with an
offence was compellable as a witness in the trial of another person charged
with the same offence.  Evidence which would not have been obtained but for
the compelled testimony could be subject to exclusion at any subsequent trial
of the charged person who was compellable as a witness.
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156. In Crawford v. R., the Supreme Court of Canada held that an accused may
cross-examine a co-accused on his or her pre-trial silence for the purpose of
impeaching his or her credibility but not for the purpose of incriminating the
co-accused.  This approach was seen as balancing two competing rights
protected by section 7 of the Canadian Charter of Rights and Freedoms:  the
right to pre-trial silence and the right to make full answer and defence.

157. In B.C. Securities v. Branch, the Supreme Court of Canada upheld the
constitutionality of a provision of the Securities Act of British Columbia
which permitted directors to be subpoenaed to testify at a public inquiry into
the operations of their company.  The Court held that testimony and the
production of company documents were compellable.  Section 13 of the Canadian
Charter of Rights and Freedoms protects a witness against the use of any
incriminating evidence in future proceedings.  As was held in R. v. S.(R.J.),
which is discussed in paragraph 155, derivative-sue immunity would be
available in subsequent trial for any evidence which could not have been
obtained but for the compelled testimony or production.  The Court also
indicated that judges had a discretion to exempt individuals from testifying
at a public inquiry if the predominant purpose for seeking the evidence was to
obtain incriminating evidence against them.

158. In R. v. Fitzpatrick, the Supreme Court of Canada held that the
principle against self-incrimination is not infringed by the use of
statutorily required records in the prosecution of regulatory offences.  The
statutory scheme required the production of fishing records independent of any
investigation.  The rationale of protection against unreliable confessions and
abuse of power by the State which underlies the principle against
self-incrimination is not engaged in the context of a detailed regulatory
regime that governs the management and conservation of a fishery by the State
and fishermen acting as partners.

Prosecution of juveniles

General

159. As was noted in Canada's second report, the rights of young persons
charged with criminal offences are protected by the Canadian Charter of Rights
and Freedoms and the provisions of the Young Offenders Act, federal
legislation that governs their treatment within the criminal justice system. 
Section 3 of the Act outlines the policy of the Government of Canada with
respect to young offenders and includes recognition for the special needs of
young persons, particularly for guidance and assistance, and indicates that
their accountability for their actions may differ from that of adults.

160. The Young Offenders Act applies to youths who are 12 years of age and
older but under the age of 18.  Youths under age 12 who are involved in
criminal activity may be found to be children in need of protection under
provincial child welfare or child-protection legislation.

Case law

161. In an effort to address the confusion in case law about the
applicability of sentencing principles such as denunciation and deterrence in
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young-offender sentencing, the Supreme Court of Canada rendered its decision
in R. v. J.J.M.  The Court acknowledged the existence of a philosophical
inconsistency between the various principles governing sentencing set out in
section 3 of the Act.  The Court held that this ambivalence was inevitable in
order to provide the required degree of flexibility in fashioning dispositions
aimed at rehabilitating offenders.  Of particular significance was the Court's
assertion that rehabilitation is the ultimate aim of youth sentencing.

Legislative and other developments

162. There have been three main legislative developments affecting young
offenders in the period covered by this report.  An Act to Amend the Criminal
Code (Bill C-12) was proclaimed in force on 15 May 1992.  The legislative
provisions introduced a number of changes, chief of which pertained to
modifications to the provisions relating to transfer to adult court.  A new
subsection 16 (1.1) was introduced, which clarified that, if the court came to
the conclusion that public protection and the offender's rehabilitation could
not be reconciled in the youth court system, then the former principle was
paramount and necessitated a transfer.

163. Another significant change introduced by the former Bill C-12 was a
change in the penalty structure for murder offences in the youth-court system. 
The penalty was changed from a maximum of three years closed custody, to a
sentence comprised of two parts.  The custodial portion of the sentence could
be for a period of up to three years.  This was then to be followed by a
period of conditional supervision in the community for a maximum period of two
years less one day.  In situations where the youth court was satisfied that
there were reasonable grounds to believe that the young person was likely to
cause death or serious harm to another person if released, it could order the
person to remain in custody for the balance of the sentence.

164. A further significant change introduced in 1992 was a modification to
the Criminal Code through the enactment of section 742.1.  That section
provides that persons under age 18 who have been convicted of first- or
second-degree murder in adult court are eligible for parole, after they have
served a term of between 5 and 10 years, as specified by the sentencing court.

Measures foreseen

165. In 1994, the Minister of Justice tabled Bill C-37, a further Act to
amend the Young Offenders Act in the House of Commons.  Bill C-37 proposes to
modify the statement of purposes and principles in section 3 of the Act by
clarifying that public protection is one of the primary objectives of the
youth-justice system.  Another proposed amendment to section 3 acknowledges
that crime prevention is essential to the long-term protection of society and
requires addressing the underlying causes of crime by young persons and
developing multidisciplinary approaches to identifying and effectively
responding to children and young people at risk.

166. Bill C­37 will require young persons aged 16 or 17 years, who have been
charged with murder, attempted murder, manslaughter or aggravated sexual
assault, to apply to remain in youth court.  If they can show that protection
of the public and rehabilitation can be achieved by their remaining in the
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young offender system, the court must order that they be deal with in youth
court.  If the two objectives cannot be met in youth court, a youth must be
transferred to adult court.

167. Bill C­37 proposes increases to the sentences for murder under the Young
Offenders Act.  The maximum sentence for first-degree murder will be increased
to 10 years with a maximum of 6 years to be spent in custody and the remaining
4 years under supervision in the community.  For second-degree murder, the
maximum sentences will be 7 years with a maximum of 4 years to be spent in
custody.  In exceptional cases, it will be possible for a youth to spend the
total period of the sentence in custody.

168. Bill C­37 contains measures to facilitate the sharing of information. 
It will be possible for professionals to share information for the purposes of
enforcing court orders and of securing the safety of individuals. 
Information-sharing with select members of the public will be possible only by
court order and where there is a risk to public safety.

169. Bill C­37 proposes to restrict the use of custody as a sentencing
measure and proposes changes to section 24 of the Act, which governs the
imposition of custodial dispositions.  The suggested section 24 (1.1)
prohibits the use of custody as a substitute for appropriate child protection,
health and other social measures.  It also indicates that a young person who
commits an offence that does not involve serious personal injury should be
held accountable to the victim and to society through non­custodial
dispositions, whenever appropriate.  A final principle in the new section
restricts the use of custody to situations where all available alternatives to
custody that are reasonable in the circumstances have been considered.

170. In addition to Bill C­37, further changes to the Young Offenders Act may
result from a review of the Act conducted by a federal­provincial­territorial
Task Force of Senior Officials and an upcoming parliamentary review.  This
second phase of legislative review will consider such issues as the age
jurisdiction of the Act; the causes of youth crime and how youth crime can
best be prevented; and the relationship between the provincial child welfare
and child protection systems, and the youth justice system.  In the course of
this review, a parliamentary committee will seek the views of concerned
citizens, victims' groups, professionals working with children and youth,
academics and others interested in these important policy matters.

Factors and difficulties

171. Public opinion has been divided on the effectiveness of the Young
Offenders Act.  In response to media coverage of violent crimes committed by
young persons, a significant percentage of the Canadian public has complained
recently that the penalty structure of the Act is insufficiently broad to deal
adequately with the more serious criminal offences.  When asked in opinion
polls, however, the public seems to favour rehabilitation for young people. 
The tension between the goal of rehabilitation of young offenders and the
preservation of public confidence in the youth­justice system will be an
important consideration for the Phase II review noted above.
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Rights on miscarriage of justice

172. Compensation for wrongful conviction and miscarriage of justice is
largely dealt with by the exercise of executive discretion.  Miscarriage of
justice is potentially actionable under the Canadian law of malicious
prosecution or breach of statutory duty.

173. Canada's second report mentioned guidelines governing the compensation
of persons wrongfully convicted and imprisoned.  Those guidelines were adopted
by the federal and provincial governments in 1988 and are still applicable. 
Compensation has been granted in two provincial cases since the guidelines
were adopted (Donald Marshall; Richard Norris).

Double jeopardy

174. In R. v. Van Rassel, the accused, a former RCMP officer, could not rely
on section 11 (h) (the Charter's double jeopardy provision) on the basis of
acquittals in the United States of charges arising out of disclosure of
confidential information gained when he was involved in a joint investigation
with United States officials.  The United States charges and the Canadian
charges, also based on disclosure, were different, because they were based on
duties of a different kind.  These were two aspects to the accused's conduct: 
first, wrongdoing as a Canadian official with a special duty to the Canadian
public and, second, wrongdoing as an American official temporarily subject to
American law.  The accused was required to account for his conduct to the
Canadian public.

175. In R. v. Shubley, the Supreme Court of Canada revisited the issue
decided previously in Wigglesworth, namely the relationship between
disciplinary proceedings and subsequent criminal trials for purposes of the
Charter's double jeopardy protection.  In this case, the accused was charged
with a criminal assault after being found guilty of internal prison
disciplinary proceedings for the same incident.  No violation of
section 11 (h) was found to exist on the basis of the principles enunciated in
Wigglesworth.

Article 15

General

176. As discussed in Canada's second report, section 11 (g) of the Charter
protects persons from retroactive penal law, unless the act or omission was,
at the time, a crime under Canadian or international law or was criminal
according to the principles of law recognized by the community of nations.  In
addition, section 11 (i) provides that persons found guilty of an offence are
entitled to benefit from a lesser punishment, if such becomes law before
sentencing.

Canadian Charter of Rights and Freedoms

177. In R. v. Finta, the Supreme Court of Canada upheld the constitutionality
of provisions of the Criminal Code governing the prosecution of war criminals
in a case involving a prosecution for actions outside Canada during the Second
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World War.  Subsection 7 (3.74) of the Code, which removed a defence of
obedience to de facto law, was found not to violate the Charter.  The war
crimes and crimes against humanity provisions of the Code were also found not
to violate section 11 (g) of the Charter (the protection against retroactive
penal law).

Article 16

178. In R. v. Salituro, the Supreme Court of Canada changed the common­law
rule prohibiting spouses of accused persons from being witnesses for the
prosecution to permit separated spouses to give evidence.  The Court stated
that it had a duty to ensure that the common law develops in a manner
compatible with Charter values, and that the rule in question was not
compatible with the importance now given sexual equality.

Article 17

Canadian Charter of Rights and Freedoms

179. Section 8 of the Charter guarantees the right to be secure against
unreasonable search and seizure.  It has been interpreted by the courts to
provide protection against unjustified State intrusions on the reasonable
expectations of an individual to privacy (R. v. Simmons).  Relevant
considerations include the purpose of the search or seizure, and the extent of
the intrusion on privacy.  Thus, for example, it is more difficult to justify
a search or seizure in the regulatory and administrative context
(e.g. inspections) than in the criminal­law context.  Other relevant
considerations are whether the search is of the dwelling place of an
individual (R. v. Silveira), or the seizure relates to matters of a personal
or confidential nature (R. v. Plante).  Section 8 also covers the acquisition
of confidential information about a person in a manner analogous to a search
and seizure (Plante).

180. In R. v. Dersch, the Supreme Court held that it was contrary to
section 8 for the police to obtain information about the results of a blood
test from a hospital without the patient's consent.  In R. v. Baron, the
Supreme Court of Canada concluded that section 231.3 of the Income Tax Act,
which stated that the judge “shall issue” a warrant, if certain conditions
were met, breached section 8 of the Charter, because its mandatory language
did not permit the courts to take into account all relevant factors (this
provision was subsequently amended to use the phrase “may issue”).

181. In R. v. Plante, the Supreme Court held that conducting an on­line
search of public utility records stored in a computer that was not privately
maintained to obtain information about the electricity consumption of the
accused relevant to a charge of growing marijuana in a basement, did not
involve a breach of section 8.  See also Conway, paragraph 99.

182. In R. v. O'Connor, in the context of an application in a sexual assault
case to obtain the sexual assault counselling and medical records of
complainants, the Supreme Court of Canada said that there was a two­stage
procedure in determining whether production should be ordered.  First, the
applicant must establish that the documents are likely to be relevant to his



CCPR/C/103/Add.5
page 41

or her case.  If so, the documents should be produced to the court.  Second,
the court must review the documents to determine whether they should be
produced to the accused, taking into account a number of factors, including
the right of the accused to make a full answer and defence and that of the
complainant to privacy.

183. In terms of section 1 (reasonable limits) of the Charter, the courts
have accepted respect for privacy as an objective of sufficient importance for
purposes of justifying limits on Charter rights and freedoms.  For example, in
Ontario (Attorney General) v. Dieleman, the Ontario Court (General Division)
concluded that an interlocutory injunction prohibiting anti­abortion activity
near abortion clinics and the residences and offices of health care providers
was a reasonable limit on free expression because of the need to protect,
inter alia, the privacy of health care providers and their families.  The
Court made specific reference to article 18 (see paragraph 12).

Legislative and other developments

184. A concern for privacy was manifested in a series of Supreme Court of
Canada cases dealing with electronic surveillance, which resulted in the
invalidation of several aspects of relevant provisions of the Criminal Code
(see paragraph 22 of Canada's third report).  In 1993, amendments to the
Criminal Code were enacted to restore to law enforcement officials their
ability to use electronic surveillance methods in a manner consistent with the
Charter.  The amendments permit electronic surveillance where the police or
other agents of the State are in potentially dangerous situations; provide
judges with the authority to permit surveillance where there is consent of one
of the participants or where serious crimes are involved; and authorize
Justices of the Peace to grant warrants for surveillance in limited
circumstances.  They also extend protection to cellular phones, and make
provision for video surveillance and the use of electronic tracking devices.

185. The use of Social Insurance Numbers (SIN) in Canada is restricted to
specific Acts of Parliament, regulations and related programmes.  All new uses
of the SIN for administrative purposes must be legislated.  The right to be
given access to personal information under the Privacy Act extends to all
citizens and permanent residents of Canada, and to all individuals present in
Canada.  The right to be given access to records under the control of federal
government institutions under the Access to Information Act extends to all
citizens and permanent residents of Canada, and to all individuals and
corporations present in Canada (see paragraph 79 of Canada's second report). 
In 1992, the Access to Information Act was amended to allow those with
physical disabilities to have access to government records in alternative
format.

186. In 1992, the Corrections and Conditional Release Act was enacted. 
Section 71 (1) provides that a penitentiary inmate is entitled to have
reasonable contact, including visits and correspondence, with family, friends
and other persons from outside the penitentiary, subject to such reasonable
limits as are prescribed for protecting the security of the penitentiary or
the safety of persons.  Under the regulations, correspondence with legal
counsel and certain other privileged correspondence must be forwarded
unopened.
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Measures foreseen

187. Proposed amendments to the Young Offenders Act (Bill C­37) would permit
the sharing of information about young offenders between professionals and the
public, when public safety is at risk.

188. Amendments have been proposed to the Immigration Act to maintain the
effectiveness and integrity of the Canadian immigration system (Bill C­44). 
These amendments would regulate the international movement of documents
relating to status or identity which are addressed or being sent to persons
not legally entitled to them and which would furnish evidence relevant to
proceedings under the Immigration Act, or have been or are likely to be used
in a manner inconsistent with the Act.

Article 18

Canadian Charter of Rights and Freedoms

189. Section 2 (a) of the Charter guarantees freedom of conscience and
religion.  The Supreme Court of Canada has interpreted section 2 (a) to
protect individuals from substantial interferences with conduct based on the
tenets of their faith.  In Roach v. Canada, the Federal Court of Appeal stated
that a breach of section 2 (a) might also be found on the basis of
governmental interference with strongly held moral views of right and wrong
(although not on the facts under consideration in that case).  Infringements
on freedom of conscience and religion will require justification under
section 1 of the Charter.

190. At this stage of Charter jurisprudence, cases in which breaches of
section 2 (a) have been found have involved legislation with an effect on
conduct closely tied to religion, such as religious education in the schools
or observance of days of worship.  For example, in Canadian Civil Liberties
Association v. Ontario (Minister of Education), the Ontario Court of Appeal
held that a requirement that there be religious education in the public
schools where, in fact, it was the majority religion that was taught, breached
section 2 (a).

191. In Young v. Young, the Supreme Court of Canada considered provisions of
the Divorce Act requiring that judicial decisions regarding custody and access
be made “in the best interests of the child”, in the context of a claim by a
parent with visiting rights to involve his children in his religion as a
Jehovah's Witness, against the wishes of the custodial parent.  The Court
concluded that these provisions of the Divorce Act did not infringe
section 2 (a) (freedom of religion), section 2 (b) (freedom of expression),
section 2 (d) (freedom of association) or section 15 (1) (equality rights) of
the Charter.  In regard to section 2 (a), the Court stated that freedom of
religion is not absolute and is limited by a number of considerations,
including the rights and freedoms of others.

192. In B.(R.) v. Children's Aid Society of Metropolitan Toronto, the Supreme
Court of Canada considered the question of whether a provision of the Ontario
Child Protection Act enabling the Children's Aid Society to obtain wardship of
a child for purposes of administering a blood transfusion infringed the
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guarantee of freedom of religion in the Canadian Charter of Rights and
Freedoms.  The Court stated that the right of parents to rear their children
in accordance with their beliefs, including choosing medical treatment, is a
fundamental aspect of freedom of religion.  However, in the circumstances
under consideration, the limitation on this right served the important
objective of protecting children at risk, and was therefore justifiable within
the terms of section 1 of the Charter.

Other cases

193. In Lakeside Colony of Hutterian Brethren v. Hofer, the Supreme Court of
Canada assumed jurisdiction to determine membership in a religious
organization where property and civil rights depended on membership, and
concluded that the manner of expulsion of the respondents from the Hutterian
Brethren was not consistent with the principles of natural justice.  See also
paragraph 254 on the duty of reasonable accommodation under human rights
codes.

Legislative and other developments

194. In 1990, the Divorce Act was amended to deny a civil divorce under the
Divorce Act to anyone refusing to remove a religious barrier to remarriage
(paragraph 28 of third report).  The major impact of the amendment has been on
the granting of the Jewish Get.  A study conducted in 1992 by the Department
of Justice indicates that the amendment has been effective in preventing a
spouse from utilizing the Get as a negotiating tool during divorce
proceedings.

195. See also paragraphs 104­105 on freedom of religion of prison inmates.

Specific concerns of the Human Rights Committee

196. In General Comment No. 22 on article 18, the Human Rights Committee
specifically requests information on provisions relating to blasphemy and
conscientious objection to military service.  Section 296 (1) of the Criminal
Code makes the publication of blasphemous libel a criminal offence, with
subsection 3 providing that it shall not be considered to be blasphemous
libel, in good faith and decent language, to express an opinion or argument
about religion.  The issue of conscientious objection to military service does
not arise in Canada, because there is no conscription.

Factors and difficulties

197. The 1992 Final Report of the Canadian Panel on Violence against Women
contains a discussion, in a chapter entitled “Under­Acknowledged Forms of
Violence”, of its findings regarding the problem of ritual abuse of women and
children in Canada.  Ritual abuse is defined in the report as severe physical,
sexual, psychological and spiritual abuse of a systematic nature, in
combination with symbols, ceremonies or group activities with a religious,
magical or supernatural connotation.  The report notes the difficulty of
obtaining precise information about the extent of such abuse.  However, on the
basis of testimony made to the Panel, the report describes the problem as one
that “urgently requires recognition in Canada”.
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Article 19

198. Section 2 (b) (freedom of expression) of the Charter protects all forms
of activities which convey or attempt to convey a meaning, regardless of
content (R. v. Butler), and includes the right of members of the public to
receive information pertaining to judicial proceedings, subject to overriding
public interests (Dagenais v. CBC).

199. Freedom of expression is not absolute, and it excludes violent forms of
expression (Keegstra).  Section 2 (b) does not place a positive obligation
upon Government to fund the expression of views by individuals or groups,
except perhaps in exceptional circumstances (Native Women's Association of
Canada v. Canada).  The underlying values for the protection of freedom of
expression are the pursuit of truth, social and political participation, and
self­fulfilment (Rocket v. Royal College of Dental Surgeons), and it will be
less difficult, within the terms of section 1 of the Charter, to justify
incursions on expression such as commercial advertising that are not closely
related to these values.

200. In Rocket v. Royal College of Dental Surgeons, the Supreme Court held
that the prohibition on advertising by dentists in the Quebec Health
Disciplines Act breached section 2 (b) of the Charter.  For other breaches of
section 2 (b), see Committee for the Commonwealth of Canada, paragraph 208; R.
v. Zundel, paragraph 204; Canada (Canadian Human Rights Commission) v. Taylor,
paragraph 205; Dagenais v. CBC, paragraph 138; and Osborne v. Canada (Treasury
Board), paragraph 241.

201. In R. v. Butler, the Supreme Court of Canada held that the prohibition
of obscene publications in the Criminal Code involved a reasonable limit on
freedom of expression within the terms of section 1 of the Charter.  In Haig
v. Canada, the Supreme Court held that residency requirements in federal and
Quebec referendum legislation, the combined effect of which was to exclude
persons who had recently moved to Quebec from voting in the referendum on the
Charlottetown Accord, was justifiable under section 1 of the Charter.  See
also Keegstra, paragraph 203 and Lavigne v. Ontario Public Service Employees
Union, paragraph 211.

202. In RJR­MacDonald Inc. v. Canada (Attorney General), the Supreme Court of
Canada held that the Tobacco Control Act, which regulated the advertisement of
tobacco products and required unattributed health warnings (that is, not
attributed to Government) to be placed on them did not involve a reasonable
limit within the terms of section 1 on the guarantee of freedom of expression
in section 2 (b) of the Canadian Charter of Rights and Freedoms.  All judges
acknowledged that protecting the health of Canadians was an objective of
sufficient importance for section 1 purposes.  However, the Court held that
there was insufficient evidence that an absolute prohibition of tobacco
advertising was necessary to achieve this objective, and that attributed
health warnings would be less effective than unattributed ones.  The Court
referred to a number of international documents, including directives of the
European Commission and the European Council, and resolutions of the
United Nations Economic and Social Council and World Health Assembly.
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Article 20

Canadian Charter of Rights and Freedoms

203. Section 319 of the Criminal Code prohibits the wilful promotion of
hatred against any identifiable group, with “identifiable group” defined as
any section of the public distinguished by race, colour, religion or ethnic
origin.  In R. v. Keegstra, the Supreme Court of Canada held that section 319
involved a reasonable limit on freedom of expression within the terms of
section 1 of the Charter.

204. In R. v. Zundel, the Supreme Court of Canada considered the
constitutional validity of section 181 of the Criminal Code, which prohibits
the spreading of false news, in the context of a charge relating to the
publication of a pamphlet claiming that the holocaust was a myth.  The Court
stated that freedom of expression includes the expression of unpopular views,
and, further, that section 181 of the Code was based on the outdated objective
of protecting the nobles of the realm from slander and, therefore, did not
serve an objective of sufficient importance to justify an infringement of
freedom of expression within the terms of section 1 of the Charter.

205. Section 13 of the Canadian Human Rights Act prohibits communication by
telephone of any matter that is likely to expose persons to hatred or contempt
on the basis of a prohibited ground of discrimination.  In Canada (Human
Rights Commission) v. Taylor, the Supreme Court of Canada concluded that
section 13 was a reasonable limit on freedom of expression.  The Court stated
that hate propaganda undermines the dignity and worth of individuals and
contributes to disharmonious relations.  Furthermore, the international
commitment to eradicate hate propaganda in the present Covenant and the
International Convention on the Elimination of All Forms of Racial
Discrimination magnified the weightiness of Parliament's objective in enacting
section 13.  The Court also referred to the decision of the Human Rights
Committee in Taylor and Western Guard Party v. Canada, Communication
No. 104/1981.

Measures foreseen

206. In 1994, amendments to the Criminal Code (Bill C­41) were proposed which
would include in the Code a statement of purpose and principles with respect
to sentencing for the guidance of the courts.  The proposed Statement of
Purpose and Principles of Sentencing specifies that aggravating or mitigating
circumstances should be taken into consideration, and that evidence that the
offence was motivated by bias, prejudice or hate based on race, nationality,
colour, religion, sex, age, mental or physical disability, or sexual
orientation of the victim shall be deemed to be an aggravating circumstance.

Factors and difficulties

207. The Canadian Human Rights Commission is encountering difficulty in
stopping hate messages involving new technology ­ that is facsimile machines
and computers, including on Internet.  It is much more difficult to determine
who is responsible for a message on a computer network, and, if they originate
outside Canada, the Act does not apply.
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Article 21

208. In Committee for the Commonwealth of Canada v. Canada, the Supreme Court
of Canada held that freedom of expression includes the right of groups to use
public property such as streets and parks for purposes of disseminating views
on public matters subject to reasonable limitation to ensure their continued
use for the purposes for which they are dedicated.  The Court concluded that
the distribution of political pamphlets at an airport by the group in question
was not incompatible with the airport's primary function and was, therefore,
protected by the Charter.  See also Dieleman, paragraph 12.

Article 22

209. The right to freedom of association guaranteed by section 2 (d) of the
Charter protects the right of individuals to join together to pursue common
goals.  It includes the right to establish and maintain associations and trade
unions, and to belong to them and participate in their activities without fear
of reprisal.  Section 2 (d) does not, however, protect the objects, goals or
activities of a particular association as distinct from the right to associate
for the purposes of pursuing them.  It does not, therefore, guarantee the
right to strike, lock out or bargain collectively (Reference Re Public
Employees Relations Act, paragraph 102, second report).

210. The right to freedom of association is public and collective in nature,
and does not protect every relationship ­ some common purpose is required.  It
does not extend to individual relationships such as those between family
members, or doctor­patient or teacher­pupil relationships (Re Catholic
Children's Aid Society).

211. In I.W.L.U., Local 500 v. Canada, the Supreme Court of Canada held that
section 2 (d) of the Charter was not infringed by back­to­work legislation
ending a labour dispute involving longshoremen by forbidding strikes or lock
outs.  In Lavigne v. Ontario Public Service Employees Union, the Supreme Court
held that section 2 (d) of the Charter was not infringed by a requirement that
a non­member pay dues to a trade union pursuant to a mandatory dues check­off
clause in the collective agreement, where a portion of the dues collected was
contributed to a political party that the employee in question did not
support.  The Court did not decide whether freedom of association included the
right not to associate.

Article 23

General

212. The term “family” does not have a single legal definition in Canada, and
is infrequently used in statutes.  It is defined according to the specific
context, both in case law and statute law.  For the most part, legislation
refers to specific relationships, relevant to the purpose of the legislation
in question, sometimes with the additional phrase “or other relatives
permanently residing in the employee's household” to ensure flexibility.

213. Protection and assistance are provided to the family in Canada by a
variety of legislative and policy measures.  For example, the Income Tax Act
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contains many provisions assisting individuals with children from an economic
perspective (see paragraphs 235­236 below).  At the federal level, the
Department of Health has primary responsibility for policy coordination
regarding the family.  As indicated below, the Canadian Charter of Rights and
Freedoms and human rights codes may also be utilized to protect the family.

214. In 1992, the Government of Canada established the Federal Secretariat
for the International Year of the Family, at the Department of Health, to
coordinate and promote federal activities celebrating the International Year
of the Family, 1994 (IYF).  The Secretariat encouraged initiatives promoting
public awareness of the importance of families, and increasing understanding
of families and strengthening them, and has worked in partnership with other
levels of government and non­governmental organizations.  The Government of
Canada also funded the Canada Committee for the IYF, an independent
organization with a mandate to assist in activities in the public and private
sector to celebrate the IYF.

Canadian Charter of Rights and Freedoms

215. The Supreme Court of Canada has stated that section 15 (equality rights)
of the Charter extends to grounds analogous to those enumerated within it.  In
Miron v. Trudel, the Supreme Court of Canada concluded that marital status was
an analogous ground, so that discrimination against common­law spouses is
contrary to section 15 and requires justification under section 1 (reasonable
limits) of the Charter.  In Egan v. Canada, the Supreme Court of Canada
concluded that sexual orientation was also an analogous ground under
section 15.

216. In the lower courts, section 15 of the Charter has been held to preclude
discrimination against members of the following additional groups:  unwed
mothers and illegitimate children (Panko v. Vandesype), and single female
parents (R. v. Rehberg).

Human rights legislation

217. The Canadian Human Rights Act prohibits discrimination on the basis of
marital or family status.  In Canada (Attorney General) v. Mossop, the Supreme
Court of Canada held that it was not discrimination on the ground of family
status contrary to the Act to deny bereavement leave to the homosexual partner
of someone whose father had died, where such leave would have been available
to a spouse.

Legislative and other developments

218. In 1990, the Unemployment Insurance Act was amended to allow natural and
adoptive parents 10 weeks of parental leave.  Natural mothers remain eligible
to receive 15 weeks of maternity benefits, and may combine them with parental
and sick benefits, for a maximum of 30 weeks.  As a result of the Druken case
(paragraph 36, third report), where the ineligibility for unemployment
insurance of a former employee of a spouse was held to breach the Canadian
Human Rights Act, the Unemployment Insurance Act was amended to provide for a
rebuttable presumption that employees not in an arm's length relationship to
their employer are ineligible for unemployment insurance.
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219. In 1991, section 29 of the Canada Labour Standard Regulations was
amended so that a period of leave for child­care responsibilities is deemed
not to interrupt continuity of employment for purposes of calculating
entitlement and benefits under the Canada Labour Code, such as vacations,
maternity leave and sick leave.

220. In 1991, the Government of Canada announced a four­year $136 million
Family Violence Initiative involving seven federal departments and agencies. 
The key elements are:  increasing public awareness and community action in
prevention; strengthening the framework for dealing with family violence;
establishing services on Indian reserves and in Inuit communities;
strengthening criminal justice, health and social service intervention and
treatment services for victims and offenders; increasing longer­term housing
alternatives for victims of family violence and continuing to make available
emergency shelters; enhancing national information on the extent and nature of
family violence; and sharing information and solutions across Canada through
the National Clearinghouse on Family Violence.

221. In 1993, the Canada Labour Code was amended to provide the following
additional protection to pregnant employees and those with child­care
responsibilities:  an employee whose job function poses a health risk because
she is pregnant or nursing may request a job modification or reassignment;
employers are obligated to grant such a request, where reasonably practicable,
or grant unpaid leave (paid leave may be granted while the employer reaches a
decision); an employee may obtain leave for inability to work by reason of
pregnancy or nursing; and medical opinions in support of requests are
conclusive proof of the statements in them.

222. Bill C­86, which was enacted in 1993, amended the Immigration Act to
enable all Convention refugees so found to apply for permanent resident status
on behalf of themselves and their dependents, whether the dependents are in
Canada or abroad (sect. 46.04 (3)).  Previously, a Convention refugee had to
have been granted permanent resident status prior to being able to sponsor
dependents.  In addition, Convention refugees and their dependents are subject
to less stringent requirements for admissibility (i.e. medical and criminal
inadmissibility are not barriers to being granted permanent resident status). 
This amendment to the Act will speed up processing times, so that family
members can be reunited more quickly.  In addition, in regard to all
prospective immigrants, the 1995 Immigration Plan (that is the Annual Report
of the Minister of Citizenship and Immigration to Parliament) gives priority
to the reunification of immediate family members.  All sponsored spouses and
dependent children who apply will be processed, subject to the usual medical
and security requirements.  The Immigration Plan continues the commitment to
six­month processing of routine cases.

223. The Women's Bureau at Human Resources Development Canada has undertaken
a number of initiatives to support the family in the context of enabling
persons with family responsibilities to work in the paid labour force.  It has
published pamphlets providing information on job­sharing arrangements,
work­related child care, relocation policies, occupational health and safety
concerns of Canadian women, family­related leave and benefits, and women and
the Canada Labour Code.
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224. The Community Mental/Child Development component of the Child
Development Initiative (see paragraph 236) promotes family unity among
Aboriginal peoples by providing information and resource material to assist
Aboriginal communities to develop comprehensive mental health programmes with
a child­development component.  Community workers advise that parents are
eager to obtain parenting and child­development information and will
participate in sessions centred around creating better lives for their
children much more willingly than in mental health programmes designed for
adults.

225. See also paragraph 108 on the mother­child programme in federal
penitentiaries for women.

Article 24

226. Canada ratified the Convention on the Rights of the Child on
13 December 1991, and submitted its initial report on implementation of the
Convention to the United Nations Committee on the Rights of the Child in
June 1994.  The initial report provides detailed information on measures of
protection for children adopted by all governments in Canada.  The present
report will highlight measures of particular interest since 1990.

Canadian Charter of Rights and Freedoms

227. There have been no decisions by the Supreme Court of Canada finding
discrimination against children, either on the basis of age or other
prohibited grounds of discrimination, contrary to section 15 (equality rights)
of the Charter.  There have, however, been some relevant lower­court cases. 
For example, in Clemons v. Winnipeg, the Manitoba Court of Queen's Bench held
that section 15 was breached when family maintenance was denied to a
17­year­old living away from home with her common­law husband and child, in
circumstances where it would not have been denied to an adult.

228. There are a number of cases where the Supreme Court of Canada has relied
upon the objective of protecting children as a vulnerable group to conclude
that limits on Charter rights were acceptable within the terms of section 1 of
the Charter (Butler, paragraph 201).  See also R. v. L.(D.O.), paragraph 149;
Young, paragraph 191; and Dagenais, paragraph 138.

Legislative and other developments

229. Since 1987, the Government of Canada has made contributions of
approximately $17 million to more than 100 projects through the Child Care
Initiative Fund to develop culturally sensitive Aboriginal child care and to
re­establish the tradition of community responsibility for children. 
Aboriginal communities have used this funding to test various models of
service, develop culturally appropriate programming and training, and use
child­care services both at a national and a local level.

230. In 1991, the Government of Canada, after extensive consultations with
relevant individuals and groups, finalized an Extraordinary Assistance Plan of
$8.5 million for persons born with disabilities as a result of thalidomide
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(about 100 individuals qualified under the Plan).  The Government of Canada
also made a contribution of $1 million to two national charitable
organizations to support counselling and other non­monetary services to
thalidomide victims in Canada.  Specifically, $800,000 were allocated to the
Thalidomide Victims Association of Canada and $200,000 to the Fondation
québecoise des victimes de la thalidomide.

231. In 1991, section 11 of the Labour Standard Regulations was amended to
preclude the payment of less than minimum wages to workers under the age of
17 years, except for apprentices registered under provincial apprenticeship
legislation, who are paid in accordance with the schedule of rates established
under such legislation.

232. As part of the Family Violence Initiative established in 1991
(para. 220), the Government of Canada, in cooperation with other levels of
government, community groups, professional associations and others, has
undertaken a range of initiatives to better protect children from sexual
exploitation, physical and mental abuse, and neglect.

233. In 1992, the Government of Canada published Brighter Futures:  Canada's
Action Plan for Children, which is its response to the World Summit for
Children in 1990.  Brighter Futures supports a broad range of initiatives
focused on preventing problems and difficulties of children, particularly
those up to eight years of age, and has a budget of $459 million over
five years.  The Government of Canada created the Children's Bureau to
coordinate this comprehensive programme.  A major project pursuant to Brighter
Futures is the Child Development Initiative, which is a group of long­term
programmes designed to address conditions of risk during the earliest years of
a child's life.  The Initiative operates on four guiding principles: 
prevention, promotion, protection and partnership.

234. In 1993, the family allowance, refundable child tax credit and dependent
tax credit were replaced by an enriched Child Tax Benefit.  The benefit was
set at $1,020 per child, and was increased by $75 for the third and subsequent
child in the family, and by $213 per child under age seven, where no
child­care expenses are claimed.  For low­income working families with
children, the Child Tax Benefit also includes a new earned­income supplement
of up to $500 per family to provide an incentive to work.  The measure
increased benefits to families by about $0.4 billion annually to roughly
$5.0 billion.

235. Beginning in 1993, the child­care expenses deduction under the Income
Tax Act was raised from $4,000 to $5,000 for dependants under age 7 or who are
disabled, and from $2,000 to $3,000 for dependants between ages 7 and 14 or
who have a mental or physical infirmity.  This measure increased tax benefits
to families by about $40 million annually to roughly $300 million.

236. In 1993, as part of the Child Development Initiative, Bill C­128, an Act
To Amend the Criminal Code and Customs Tariff (child pornography and
corrupting morals) was proclaimed in force.  Bill C­128 defines child
pornography to include any visual representation showing a person under
18 years of age engaged in, or depicted as being engaged in, sexual activity,
or depicting a sexual organ or anal region of such person.  Bill C­128 creates
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new offences prohibiting the possession and importation of child pornography,
and increases the maximum sentences for production, sale and distribution of
child pornography, and possession for such purposes, from 2 to 10 years.

237. See also paragraphs 45­48 on child health, paragraphs 69­71 on child
prostitution, and paragraphs 88, 109­110 and 159­171 on children in the
juvenile justice system.

Article 25

Canadian Charter of Rights and Freedoms

238. Section 3 of the Charter guarantees every citizen the right to vote in
federal and provincial elections.  In Reference Re Provincial Electoral
Boundaries (Sask), the Supreme Court of Canada stated that section 3 does not
guarantee absolute equality of voting power, but rather the right to effective
representation.  Section 4 of the Charter requires federal and provincial
elections to be held at least once every five years.

239. The right to vote guaranteed by section 3 of the Canadian Charter of
Rights and Freedoms does not apply to other than federal and provincial
elections (e.g. to municipal or band council elections) or to referendums. 
However, even where section 3 does not apply directly, its underlying values
may be invoked in asserting claims under section 2 (b) (freedom of expression)
or section 15 (equality).  The Supreme Court of Canada has repeatedly
emphasized in this regard the fundamental importance of political expression
in a democratic society (Haig v. Canada).

240. In Sauvé v. Canada (Attorney General), the Supreme Court of Canada held
that the disqualification in the Canada Elections Act of all prison inmates
from voting was an unjustifiable infringement of section 3 of the Charter. 
Since then, the Act has been amended to disqualify only those inmates serving
sentences of two or more years.  The amended provision is currently being
challenged in the courts on Charter grounds.

241. In Osborne v. Canada (Treasury Board), the Supreme Court of Canada held
that the prohibition in the Public Service Employment Act against public
servants engaging in work for or against a political candidate or party was
not a reasonable limit on freedom of expression as guaranteed by the Canadian
Charter of Rights and Freedoms, in that it applied to all public servants
regardless of their type of work or their role, level or importance in the
public service hierarchy.  The prohibition was upheld only with respect to the
most senior members of the Public Service.

242. In Native Women's Association of Canada v. Canada, the Supreme Court of
Canada considered a claim by the Native Women's Association of Canada (NWAC)
that section 2 (b) (freedom of expression), section 15 (equality) and
section 28 (equal guarantee of Charter rights to men and women) were breached
when the federal Government did not provide NWAC with funding to take part in
constitutional discussions where other Aboriginal groups alleged to be
male­dominated were funded.  The Court noted that there was no evidence that
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the funded groups were less representative of the views of women than of men,
and stated that freedom of expression does not generally include the right to
receive positive assistance from Government in making one's views known.

243. Section 3 of the Charter guarantees every citizen the right to be
qualified for membership in the federal House of Commons and the
provincial legislative assemblies.  Various federal and provincial statutes
disqualify persons on certain limited grounds from such membership.  A
provincial law prohibiting persons convicted of illegal election practices
from sitting in the provincial legislature is currently being challenged on
Charter grounds in a case pending before the Supreme Court of Canada
(Harvey v. A.G. New Brunswick).

Legislative and other developments

244. In 1992, Bill C­78, an Act to Amend Certain Acts with Respect to Persons
with Disabilities, was enacted.  The Act includes provisions to ensure that
premises utilized through an election event, including polling stations, are
accessible; that those in need of assistance at polling stations receive help;
that voters with a visual disability receive special aids to enable them to
vote; and that “personal expenses” includes expenses incurred by a disabled
candidate.

245. In 1993, Bill C­114, an Act to Amend the Canada Elections Act, was
enacted.  It extends the right to vote to Canadians temporarily residing
outside Canada, and makes the process of registering and voting more
accessible to the voter.  It removes the disqualification to vote for judges,
people who are restrained in their liberty of movement or management of their
property by reason of disability, and inmates in correctional institutions
serving less than two years.  Bill C­114 also allows the Chief Electoral
Officer to implement public education programmes relating to the electoral
process.  In the 1992 federal referendum, the Office of the Chief Electoral
Officer undertook an extensive voter education programme, with an emphasis on
the promotion of voter participation by cultural minorities and Aboriginal
people through the publication of material in their own languages.

246. In 1993, the Public Service Reform Act came into force.  It constitutes
the first major set of amendments to staffing legislation in the federal
Public Service in 25 years.  The amendments simplify and improve the staffing
process.  The merit principle and the preference for veterans and Canadian
citizens (when appointments are made from outside the Public Service) are
retained, and also the requirement that public servants obtain a leave of
absence if they wish to seek political office, but not the restriction on
their right to work for or against a political candidate or political party
(see Osborne, paragraph 241).  The Public Service Commission may hold
investigations and audits into any matter within its jurisdiction and take
corrective action.  Furthermore, the Treasury Board and deputy heads of
department may request the Commission to implement employment equity
programmes.
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Article 26

Canadian Charter of Rights and Freedoms

247. Section 15 (equality) of the Charter has been interpreted in a manner
compatible with General Comment No. 18 (non­discrimination) of the Human
Rights Committee.  Thus, it precludes adverse­effect discrimination (Symes v.
Canada) and discrimination in the administration as well as in the content of
the law (Law Society of British Columbia v. Andrews, R. v. Smith).  Although
the list of grounds enumerated in section 15 differs slightly from that in
article 26 of the Covenant, it extends to analogous grounds ­ that is, to
characteristics associated with disadvantage and prejudice, and that touch on
the essential dignity and worth of the individual (Miron v. Trudel,
paragraph 215).  The Supreme Court of Canada has held that citizenship, family
status and sexual orientation are analogous grounds to those enumerated in
section 15 (see paragraph 217).  Section 15 does not require identical
treatment (Conway v. Canada, paragraph 99).  By virtue of section 15 (2),
affirmative action to remedy the situation of disadvantaged groups is
permitted.

248. In Tetreault­Gadoury v. Canada (C.E.I.C.), the Supreme Court of Canada
held that the ineligibility under the Unemployment Insurance Act of persons
65 years of age or older for unemployment insurance benefits infringed
section 15 of the Charter and was not justifiable within the terms of
section 1.  See also R. v. Salituro, paragraph 178).

249. In Miron v. Trudel, the Supreme Court of Canada held that section 15 of
the Charter was breached when a common­law spouse was excluded from motor
vehicle accident benefits under the standard automobile policy prescribed by
the Ontario Motor Vehicle Accident Claims Act.  The Court concluded that the
appropriate remedy was for the new definition of “spouse” adopted in 1990,
which includes heterosexual couples who have cohabited for three years or who
have lived in a permanent relationship with a child, to be retroactively “read
in” to the impugned legislation.

250. In the following cases, the Supreme Court of Canada held that challenged
laws or policies were not discriminatory within the terms of section 15 of the
Charter, or involved a reasonable limit on section 15 rights within the terms
of section 1:

(a) The deportation pursuant to the Immigration Act of immigrants
convicted of a serious criminal offence (Chiarelli v. M.E.I.);

(b) The exclusion of same­sex couples from the definition of “spouse”
in the Old Age Security Act, so that a same­sex partner was not eligible for a
spousal allowance under the Act (Egan v. Canada, paragraph 215);

(c) The trial and conviction of a member of the Canadian Forces for an
offence under the Narcotic Control Act by way of a General Court Martial
(R. v. Généreux);

(d) The offence in the Criminal Code of engaging in sexual intercourse
with a female person under the age of 14 years (R. v. Hess);
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(e) The limited application of the Ontario Human Rights Code to
persons under 65 years of age (in regard to a university's mandatory
retirement policy for professors also considered in the case, the Court held
that the Charter did not apply because the university was not Government
within the terms of section 32 of the Charter) (McKinney v. University of
Guelph);

(f) The disallowance of a claim of child­care expenses as a business
deduction under the Income Tax Act, where a limited amount could be claimed
under a provision specifically on child­care expenses, on the ground that it
was not demonstrated in this case that the relevant provisions had a
disproportionate effect on women (Symes v. Canada); and

(g) The taxation under the Income Tax Act of child support paid to
custodial parents (Thibaudeau v. Canada).

See also Conway v. Canada (Attorney General), paragraph 99; and Native Women's
Association of Canada v. Canada, paragraph 242.

251. At the Court of Appeal level, two significant cases are Haig and Sparks. 
In Haig v. Attorney General of Canada, the Ontario Court of Appeal held that
the omission of sexual orientation from the list of prohibited grounds of
discrimination in the Canadian Human Rights Act violated section 15 of the
Charter, and that this ground should be “read into” the Act (no appeal). 
Since that time, the Canadian Human Rights Commission has accepted complaints
alleging discrimination based on sexual orientation.  In Dartmouth/Halifax
County Regional Housing Authority v. Sparks, the Nova Scotia Court of Appeal
held, on the basis of statistical information about public tenants, that
provisions of the Nova Scotia Residential Tenancy Act, which gave residential
tenants security of tenure after five years' possession but denied the benefit
to public housing tenants, amounted to discrimination on the basis of sex,
race and income (no appeal).

252. Among the grounds of distinction that, at the lower court level, have
been held to be analogous to those enumerated in section 15 of the Charter are
income (Sparks, paragraph 251) and disadvantage such as being a former
prisoner or about­to­be­released prisoner (Alcoholism Foundation of Manitoba
v. Winnipeg (City)).  See also paragraphs 215­217 above on grounds related to
family or marital status, including illegitimacy and sexual orientation.

Cases under anti­discrimination legislation

253. In Central Alberta Dairy Pool v. Alberta Human Rights Commission, the
Supreme Court of Canada held that in cases of adverse­effect discrimination,
employers must take steps to accommodate employees except where it would cause
undue hardship, even where there is a bona fide justification for the
differential treatment.  The Supreme Court of Canada expressly overruled its
earlier decision on this point in Bhinder v. Canadian National Railways, where
it had stated that there was no duty to accommodate under the Canadian Human
Rights Act, if the employment rule in question was a bona fide occupational
requirement (paragraph 130, second report).  In two subsequent decisions, the
Court applied the duty of accommodation to unions and collective agreements,
and emphasized that it means making genuine efforts, beyond mere negligible
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effort, and may involve minor inconvenience to other employees (Central
Okanagan School District No. 23 v. Renaud; Commission scolaire régionale de
Chambly v. Bergevin).

254. In University of British Columbia v. Berg, the Supreme Court of Canada
gave human rights legislation a broad application in one of the main areas
covered by it, the provision of goods, services and facilities available to
the public.  The Court stated that it encompasses not just services and
facilities available to all members of the public, but also to smaller, more
restricted “public” groups ­ for example, in the circumstances of that case,
to services and facilities provided by a university to its students.

255. From 1990 to 1994, the Supreme Court of Canada held that the following
policies did not involve a breach of anti­discrimination legislation:

(a) A mandatory retirement policy for university professors (Dickason
v. University of Alberta);

(b) An insurance policy charging higher insurance premiums for young
unmarried male drivers, where current statistics indicated that they were more
likely to have automobile accidents (Zurich Insurance Co. v. Ontario (Human
Rights Commission)); and 

(c) The denial of a claim by an employee for bereavement leave to
attend the funeral of his homosexual partner's father (where the complainant
alleged that same­sex relationships came within the ground of family status)
(Canada (Attorney General) v. Mossop).

Legislative and other developments

General

256. In 1993, there were 1,214 complaints of discrimination to the Canadian
Human Rights Commission, relating to the following grounds of discrimination: 
disability (30 per cent); sex (25 per cent); age (12 per cent); family or
marital status (9 per cent); national or ethnic origin (8 per cent); race or
colour (6 per cent); religion (2 per cent); and pardon (less than 1 per cent).

257. Under the Employment Equity Act, employers must file annual statistical
reports on the results of their employment equity programmes (see
paragraph 136 of second report and paragraph 41 of third report).  Employer
data from 1988 to 1992 indicate some progress for women into non­traditional
jobs and higher­paying positions, significant gains for members of visible
minority groups, and little progress for Aboriginal peoples or persons with
disabilities.

258. In 1991, as required by the Employment Equity Act, a Special Committee
of the House of Commons commenced a comprehensive review of the provisions and
operations of the Employment Equity Act, including consultations with many
groups and individuals.  The Special Committee concluded that the legislation
had made further progress toward equity in the workplace, and made
recommendations on improving its effectiveness.  In 1994, the Government of
Canada introduced Bill C­64, an Act to Amend the Employment Equity Act.  The
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Bill extends employment equity legislation to employers in the federal Public
Service; creates an enforcement mechanism; provides the Canadian Human Rights
Commission with authority to conduct audits to verify compliance; and enables
the appointment of a Canadian Human Rights Tribunal to adjudicate cases of
non­compliance.

259. The Federal Contractors Programme, which applies to companies with 100
or more employees who obtain contracts valued at $200,000 or more from the
Government of Canada, requires such companies to achieve and maintain a fair
and representative workforce (see paragraph 137 of second report and
paragraph 42 of third report).  Human Resources Development Canada monitors
compliance with the Programme.  As of 1994, 688 federal contractors had been
reviewed, with 564 found in compliance.  Representation rates of the four
designated groups under the Programme (women, Aboriginal peoples, persons with
disabilities and visible minorities) have improved by approximately
15 per cent among the contractors reviewed.  About 28 per cent show
improvement for women and visible minorities.  Very few contractors have been
able to increase representation of persons with disabilities or Aboriginal
peoples.

260. In 1993, the Government of Canada announced that the Court Challenges
Programme, which funded court challenges of federal and provincial
legislation, and policies based on section 15 (equality rights) or
sections 16­23 (language rights) of the Canadian Charter of Rights and
Freedoms, would be reinstated (as it had been discontinued in 1992).  In 1994,
a Contribution Agreement was signed between the federal Government and the
Court Challenges Programme Corporation, which is composed of representatives
from the private bar, non­governmental organizations and academics.  The
Corporation administers the Programme, with an annual budget of $2.75 million
for the next three years.  The Programme funds court challenges involving: 
(i) official­language rights guaranteed under section 93 or 133 of the
Constitution Act, 1867, section 23 of the Manitoba Act, 1870, sections 16­23
of the Canadian Charter of Rights and Freedoms or parallel constitutional
provisions, or the clarification of the linguistic aspect of freedom of
expression in section 2 (b) of the Canadian Charter of Rights and Freedoms;
and (ii) equality rights guaranteed in sections 15 and 28 of the Canadian
Charter of Rights and Freedoms or the clarification of section 2 (fundamental
freedoms) or section 27 (multicultural heritage) when invoked in support of
section 15 arguments.

Aboriginal peoples

261. As discussed in paragraphs 131, 132 and 146 of the second report,
paragraph 45 of the third report and paragraph 38 of document CCPR/C/SR.1010,
in 1985, Bill C­31, the Act to Remove Sexual Discrimination from the Indian
Act was enacted, and women, who had lost their status as a result of past
discrimination together with their first­generation descendants, became
entitled to regain their status and, upon application, to become Band members. 
In 1990, a major evaluation study on the effects of Bill C­31 was completed
and tabled in Parliament.  Among its findings were that the majority of those
who gained Indian status were women; most lived off reserve and did not intend
to move to communities on reserve; and programme benefits were well recognized
by registrants.  As of December 1994, some 96,000 people had acquired Indian
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status as a result of the amendments.  The question of whether the limitation
of Bill C­31 to first­generation descendants is consistent with the Canadian
Charter of Rights and Freedoms is currently before the courts.

262. In 1991, the Government of Canada established the Aboriginal Justice
Initiative (AJI), a five­year initiative with a budget of $26.4 million.  The
AJI is an advocacy programme aimed at consulting Aboriginal groups on justice
reform, and sponsoring research and pilot projects by Aboriginal groups and
communities.  It has funded over 60 projects across Canada, which have built
awareness of Aboriginal needs and aspirations and have provided valuable ideas
and experience for Aboriginal people.

Disabled persons

263. In 1991, the National Strategy for the Integration of Persons with
Disabilities was established, with a $158 million budget over a five­year
period.  The National Strategy involves 10 federal departments and agencies
working in collaboration with the disabled community toward the goals of equal
access, economic integration and effective participation.

264. In 1992, as part of the National Strategy, Bill C­78, an Act to Amend
Certain Acts with Respect to Persons with Disabilities, was enacted. 
Bill C­78 amends six laws to improve the lives of persons with disabilities in
the following areas:  access to Canada's national transportation system,
acquisition of citizenship, ability to testify in criminal courts, access in
alternative formats to records and personal information under the control of
the Government; and improved access to the electoral process (see
paragraphs 244­245).

265. In 1992, a working group was established to review the Canada
Occupational Safety and Health Regulations and to identify systematic barriers
to the employment of persons with disabilities.  The working group has
conducted extensive consultations and has proposed amendments to the
Regulations to make the workplace safer and more accessible for disabled
persons.

266. In 1993, the Canada Labour Code was amended to contain specific
protection for workers temporarily disabled by reason of work­related illness
or injury, including:  job protection; wage replacement; assignment upon
return to the same work, where practicable; reassignment, where the employee
is unable to do the same work; and continuation of pension, health and
disability benefits, and seniority.  See also paragraph 230 on the
Extraordinary Assistance Plan.

Immigrants and refugee claimants

267. In 1993, Bill C­86, the Act to Amend the Immigration Act, came into
force.  It retains the medical inadmissibility provisions of the Immigration
Act, according to which prospective immigrants may be denied admission to
Canada if they would place excessive demands on health and related social
services or would be a threat to public health and safety.  However, there is
now a requirement that “excessive demands” be defined in the Regulations
enacted pursuant to the Act, and the reference to disabled persons has been
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deleted.  Refugees so found are not subject to the medical inadmissibility
provisions.  However, all refugee claimants are required to take a medical
examination.

268. In 1993, the Immigration and Refugee Board adopted Guidelines on Women
Refugee Claimants Fearing Gender­related Persecution.  These guidelines
recognize severe sexual discrimination as “persecution” within the definition
of a Convention refugee in the Immigration Act, and state that “social group”
in that definition extends to women subjected to sexual discrimination on the
basis of religious, social or cultural norms.  The guidelines also seek to
ensure that the specific needs and concerns of women refugee claimants are met
during the hearing process.

269. In Canada (Attorney General) v. Ward, the Supreme Court of Canada
considered the question of whether a person belonging to a paramilitary
terrorist group in Ireland was the member of a “particular social group”
within the definition of a Convention refugee.  The Supreme Court concluded
that a particular social group includes three categories ­ groups defined by
an innate, unchangeable characteristic; those whose members voluntarily
associate for reasons so fundamental to their human dignity that they should
not be forced to forsake the association; and groups associated by a former
voluntary status, unalterable due to its historical permanence.  The Court
concluded that the claimant was not a member of a “particular social group”
and, in particular, that the objective of obtaining specific political goals
by any means, including violence, was not so fundamental to human dignity as
to fit into the second category.  Following the Ward decision, the Federal
Court and the Immigration and Refugee Board have identified sex and sexual
orientation, in addition to already recognized grounds such as membership in
the family, as examples of immutable characteristics that identify a
“particular social group”.

Women

270. In 1991, a Human Rights Tribunal was appointed pursuant to the Canadian
Human Rights Act to deal with a complaint on the part of 82,000 federal
employees and their unions that adjustments made by the Treasury Board in 1990
(which included a lump­sum payment of $317 million and payments of
$181 million annually) did not entirely remove the wage discrimination between
men and women identified in a five­year union­management study (see
paragraph 38 of the third report).  A decision is expected in 1996.  Other
tribunals are hearing similar cases affecting smaller numbers of federal
public servants.

271. Between 1975 and 1993, the number of women employed in the paid work
force rose from 3.4 to 5.6 million.  By 1993, just over half of all women
aged 15 and over were working outside the home, and women made up 45 per cent
of those with jobs.  The recessionary period of the early 1990s resulted in a
slight decrease in employment among women (from 54 per cent in 1990 to
51 per cent in 1993), which was less than that experienced by men (from
71 per cent to 65 per cent).  However, the proportion of men employed outside
the home (65 per cent) remains significantly greater than that of women
(51 per cent).
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272. The elimination of violence against women is a priority of the
Government of Canada.  In 1993, the Canadian Panel on Violence against Women
published its final report, and Statistics Canada published a Violence against
Women Survey.  In 1994, the Ministers of Justice, Health and Status of Women
held consultations on violence against women with relevant women's groups. 
Also in 1994, a public awareness and community action campaign on violence
against women was launched in partnership with the Canadian Association of
Broadcasters, and a National Crime Prevention Council and a National
Information System of Child Sex Offenders were announced.  The Women's Bureau
at Human Resources Development Canada has undertaken initiatives to counter
the inhumane treatment and sexual harassment of women in the workplace,
including producing a fact sheet on sexual harassment and a collection of
essays entitled “From Awareness to Action:  Strategies to Stop Sexual
Harassment in the Workplace”.

273. At the international level, the United Nations Declaration on the
Elimination of Violence against Women was a Canadian initiative, and Canada
participated in drafting the Inter­American Convention on the Prevention.
Punishment and Eradication of Violence against Women.  As a result of a
resolution introduced by Canada, the United Nations Commission on Human Rights
at its fiftieth session unanimously agreed to appoint a Special Rapporteur on
violence against women.

Measures foreseen

274. In 1992, the Government of Canada introduced amendments to the Canadian
Human Rights Act, including changes to the substantive legal obligations,
process and procedures, and remedies.  Before these changes could be enacted,
Parliament was prorogued for the 1993 federal election.  The Government
announced in its 1994 Speech from the Throne at the opening of Parliament that
amendments to the Canadian Human Rights Act will be proposed.  See also
paragraph 258 above on the proposed Act to Amend the Employment Equity Act. 

Specific concerns of the Human Rights Committee

Immigrants and refugee claimants

275. The Human Rights Committee, in its consideration of Canada's second and
third reports, requested information about what steps have been taken to
ensure that immigrants and asylum seekers are accorded their Covenant rights
without discrimination.  Immigrants and asylum seekers in Canada have the
protection of the Canadian Charter of Rights and Freedoms.  They have the
right to attend school, to be eligible for provincial social assistance and,
generally, to receive medical care.  If provincial authorities responsible for
health services do not provide refugee claimants with health services, the
federal Government assumes responsibility for ensuring that they receive
essential medical care.  Furthermore, the Canadian Human Rights Act applies to
all persons lawfully present in Canada.

Uniformity of protection across Canada

276. At the presentation of Canada's second and third reports to the Human
Rights Committee, concerns were expressed by members of the Committee about
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the relationship of federal and provincial laws in the human rights area.  It
is important to note that Canada's federal, provincial and territorial human
rights codes primarily implement the requirement in article 26 of the Covenant
that “the law prohibit discrimination”, rather than guaranteeing all rights
covered by the Covenant.

277. The following factors serve to ensure that the division of
responsibility in Canada in the human rights area does not impede protection
against discrimination in Canada:  the basic similarities between federal,
provincial and territorial human rights codes; the role of the Supreme Court
of Canada in interpreting them, thus contributing to their consistent
application across Canada; and the application of the Canadian Charter of
Rights and Freedoms to all human rights codes.

278. In practice, there has been little conflict between the Charter and
Canada's human rights codes.  There have been cases where the Charter has been
invoked to broaden the scope of human rights code protection (see McKinney,
paragraph 250; Haig, paragraph 251), and also cases dealing with the
relationship between freedom of expression and the right not to be subjected
to discrimination (see Taylor, paragraph 205).  For the most part, the Charter
and human rights codes have worked together to promote the protection of human
rights in Canada.

Factors and difficulties encountered and progress made

279. The Canadian Human Rights Commission, in the section of its 1994 Annual
Report on Aboriginal peoples, stated as follows:

“Twenty­five years after the White Paper [that is, the 1969 Statement on
Indian Policy], the situation of the Native peoples remains the most
pressing human rights issue facing Canadians.  But, despite the gravity
of the problems that remain, it must be said that the last 25 years have
also been a period of considerable progress.  The Aboriginal peoples ­
Indian, Inuit and Métis ­ have dramatically altered both their claims on
and their place in Canadian society” (p. 27).

The Annual Report of the Canadian Human Rights Commission then went on to
refer positively to governmental initiatives relating to the inherent right to
self­government, and to Aboriginal education and health care.

280. In regard to the status of women in Canadian society, there are many
Charter cases dealing with the rights of women.  There are also a number of
other Supreme Court of Canada decisions reflecting an increasing appreciation
of the perspective of women.  For example, in R. v. Lavallée, the Supreme
Court of Canada broadened the interpretation of self­defence to include
circumstances where a woman kills an abusive spouse.  In Moge v. Moge, it
relied upon evidence that divorce and its economic effects are contributing to
the feminization of poverty in Canada to conclude that a divorced wife was
entitled under the Divorce Act to continue to receive support from her husband
for an indefinite period.  On the other hand, concerns have been expressed by
women's groups about judicial decisions permitting the disclosure of
therapeutic records of sexual assault victims (see also paragraphs 77 and 80
on Daviault and paragraph 185 on O'Connor).
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281. There are at present 4 Aboriginal persons and 20 women represented in
the Senate of the Parliament of Canada, out of a total membership of 102 (with
two vacancies).  There are 3 Aboriginal persons and 54 women in the House of
Commons, out of a total membership of 295.

282. The Canadian Human Rights Commission has urged the following amendments
to the Canadian Human Rights Act:  that the Commission report directly to
Parliament, to enhance its independence, and that it be granted additional
authority and means so that it can more effectively carry out its mandate;
that Tribunal members be appointed on a full­time basis; that the “equal
wages” section of the Act be augmented to impose affirmative duties on
employers; that there be an express inclusion in the Act of the duty of
reasonable accommodation and of sexual orientation as a prohibited ground of
discrimination; and that the existing exemptions from the application of the
Act on mandatory retirement and matters falling under the Indian Act be
removed.

283. In the consultations conducted with non­governmental organizations by
the Government of Canada on the present report, EGALE (Equality for Gays and
Lesbians Everywhere) expressed the view that there was inadequate protection
against discrimination on the basis of sexual orientation in Canada, noting,
inter alia, that this issue was not addressed in previous reports, that sexual
orientation is not expressly included as a ground of discrimination in the
Canadian Human Rights Act and that federal benefits are not provided to
same­sex spouses.  The Canadian Human Rights Foundation also submitted that
there was inadequate protection on the ground of sexual orientation at the
federal level.  See paragraph 215 on Egan, and paragraph 217 on Mossop, for
recent jurisprudential developments on sexual orientation.

Article 27

General

284. Section 27 of the Canadian Charter of Rights and Freedoms requires that
it be interpreted in a manner consistent with the preservation and enhancement
of the multicultural heritage of Canadians.  The Supreme Court of Canada has
relied upon section 27 in cases dealing with freedom of religion
(R. v. Gruenke), freedom of expression (see Keegstra, paragraph 203; and
Zundel, paragraph 204), the right to an interpreter (see Tran, paragraph 151)
and equality and minority­language educational rights (Reference re Public
Schools Act (Man.), paragraph 302).

285. Under the Multiculturalism Act, the Government of Canada has adopted the
policy of promoting the full participation in Canadian society of minorities,
rather than to marginalize them or adopt a “melting­pot” approach (see
paragraph 149 of second report and paragraphs 52­54 of third report).  The
preamble to the Act recognizes the diversity of Canadians as regards race,
national or ethnic origin, colour and religion.
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Aboriginal peoples

General

286. Aboriginal peoples have a special status in Canada, recognized in the
Constitution.  There are a number of cases under appeal to the Supreme Court
of Canada on the scope of section 35 (1) of the Constitution Act 1982, which
recognizes and affirms their existing Aboriginal and treaty rights.

287. The Royal Commission on Aboriginal Peoples was established by the
Government of Canada in 1991.  The Royal Commission has a broad mandate to:

“... investigate the evolution of the relationship among Aboriginal
peoples, the Canadian Government and Canadian society as a whole.  The
Commission is to propose specific solutions to problems ... based on
developing a new relationship between Canada's Aboriginal and
non­Aboriginal peoples, which is based on trust, understanding and
mutual respect.”

The Royal Commission on Aboriginal Peoples is expected to examine a number of
issues, including historical relations and social, economic and social issues. 
The Commission conducted four rounds of hearings in 1992 and 1993.  Its final
report will be coming out in stages, with the first volume expected in 1995
and the remaining volumes in 1996.

Convention on the Rights of the Child

288. The Government of Canada conducted consultations with national
Aboriginal groups before ratifying the Convention on the Rights of the Child
in 1991.  As a result of these consultations, a statement of understanding was
made upon ratification of the Convention to the effect that the Government of
Canada should take into account Aboriginal linguistic, cultural and religious
rights in adopting measures dealing with Aboriginal children, and a
reservation was made to protect the practice of customary care arrangements
among the Aboriginal peoples of Canada.

Criminal justice system

289. The 1992 Corrections and Conditional Release Act enables arrangements
with Aboriginal communities, so that they can provide correctional services
for Aboriginal offenders, and provides for the establishment of a National
Aboriginal Advisory Committee to the Correctional Service of Canada.

Land claims

290. Pursuant to section 35 (3) of the Constitution Act, 1982, modern
comprehensive land claim agreements are protected as treaty rights under
section 35 (1).  Since 1990, seven major comprehensive land claim settlements
have been reached across northern Canada, based on the continuing Aboriginal
title to lands and natural resources, and address issues of management,
resource royalties, environmental­impact assessment, and land and waters
regulation.  The settlement policy for comprehensive land claims has undergone
major changes in recent years, including the elimination in 1990 of the
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previous limit of six claims that could be negotiated at once.  In 1992, the
British Columbia Treaty Commission was established to coordinate land claims
in that province.

291. Since the beginning of the Specific Claims policy in 1973, 127 specific
claims have been settled, 83 of them since 1990.  The value of all 127
settlements is $296 million from the federal Government and $58 million from
provincial governments.  Associated with these agreements is the transfer of
title for 181,035 hectares (447,000 acres) of land to the First Nations
involved.

292. In 1992, the Government of Canada, the Province of Saskatchewan and 26
Saskatchewan First Nations signed a Treaty Land Entitlement Framework
Agreement, which will provide $450 million to the First Nations over 12 years. 
They may also buy up to 607,500 hectares (1.5 million acres) of land to add to
their Indian reserves.

293. The Indian Specific Claims Commission was established by the Government
of Canada in 1991 as an independent body to inquire into and report on
disputes between First Nations and the Government of Canada over the rejection
of a specific claim, or on disagreement between the parties on the
compensation criteria.

Languages

294. The Canada­Northwest Territories (NWT) Cooperation Agreement on French
and Aboriginal Languages enables the provision of governmental services in the
six Aboriginal languages recognized in the NWT, and encourages their use in
the home, school and community.  The Agreement has been renewed for three
years (to 1996/97).  Of the total budget of $28 million, $11.2 million are
allocated to Aboriginal languages programmes, and $6.8 million to
French­language programmes.  In addition there is a ministerial understanding
to provide $2 million toward Aboriginal­language development relating to
national parks and historic sites in the Northwest Territories.

295. The Canada­Yukon Cooperation and Funding Agreement on the Development
and Enhancement of Aboriginal Languages is a five­year agreement
(1994/95­1996/97) of about $4 million.  It provides supplementary funding to
the Yukon Territory to expand and enhance Aboriginal­language programmes and
services in the eight Aboriginal languages recognized there.  The Aboriginal
community works with the Government of the Yukon in developing these
programmes.  Under the two territorial agreements, educational materials have
been developed in Aboriginal languages that are used by children and adults.

296. The Northern Native Broadcast Access Programme, which was established
in 1982, provides funding ($20 million for 1994­1996) and assistance to 13
Aboriginal communications societies for production and distribution of
Aboriginal radio and television programming, reaching approximately 40
Aboriginal communities and serving 250,000 Aboriginal people.  These
Aboriginal communications societies are located in the two Territories and the
northern regions of nine provinces.
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Oka situation

297. In the summer of 1990, there was an armed confrontation between the
Mohawks of Kanesatake and Kahnewake, and Quebec police and neighbouring
communities with barricades raised and one police officer killed (the Oka
situation) (see CCRPIC/SR.1010, paragraph 93; SR.1012, paragraphs 33,
36­37, 43; SR.1013, paragraphs 4­5).  The Canadian Forces were called in to
supervise the situation.  The barricades were removed after negotiations
brought about a peaceful resolution.

298. A parliamentary committee investigated the Oka situation and issued a
report.  Its recommendations for a Royal Commission on Aboriginal Peoples, for
measures to resolve internal governance issues and for community healing have
been implemented.  Trials have been held for those charged with offences.  The
Royal Commission on Aboriginal Peoples has conducted extensive consultations
and is expected to produce its final report in 1996.

Self­government

299. See paragraph 7 on recognition by the Government of Canada of the
inherent right of Aboriginal peoples of Canada to self­government.  A policy
framework is being developed for negotiations on implementation of the right
to self­government, which may involve treaties with constitutional status. 
This process replaces the community­based self­government process described in
paragraph 144 of the second report and paragraph 63 of the third report, and
will cover more issues and be larger in scale.

300. In 1993, the Nunavit Act came into force.  It provides for the
establishment by 1999 of the territory of Nunavit in the eastern Arctic, where
the Inuit make up the large majority of the population, and for a transition
process.

Heritage languages

301. The Heritage Cultures and Languages Programme provides support for the
promotion of learning heritage languages, primarily by the production of
Canadian curricular materials and teacher­training opportunities.  This
programme also recognizes the benefits of the linguistic and cultural
diversity of Canadians with regard to international, and diplomatic and
cultural links between Canada and other countries.  There are currently
approximately 200,000 children learning heritage languages in a variety of
provincially supported programmes, and an additional number learning them at
secondary and post­secondary institutions.  There are more than 200 ethnic
journals and newspapers across Canada.  The Multiculturalism Programme
provides some limited assistance to the writing and publication of books in
languages other than English and French.  See also paragraphs 294­295 on
Aboriginal languages.

Official languages (French and English)

302. In Reference re Public Schools Act (Man.), the Supreme Court of Canada
confirmed its 1990 decision in Mahé v. Alberta that section 23
(minority­language educational rights) of the Charter includes the right of
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official­language minority groups to manage and control their own school
facilities (third report, paragraph 60).  In Reference re Manitoba Language
Rights, it held that the duty of the federal, Quebec, Manitoba and
New Brunswick governments to enact laws in both official languages applied to
orders­in­council of a legislative nature and to documents incorporated by
reference in a law.  See also paragraph 151 on the Tran case.

303. The Official Languages Regulations, enacted pursuant to the Official
Languages Act, came into force on a graduated basis from 1992 to 1994.  They
define more precisely the linguistic duties of federal institutions when
communicating with members of the public.  In 1993, Treasury Board policies on
language rights were revised to ensure compliance with sections 16 and 20 of
the Charter, the Official Languages Act and the new Regulations.

304. In 1994, the Government of Canada announced that an accountability
framework would be established to require key federal institutions (some 25
departments and agencies) to develop business plans which take into account
the needs of minority­language communities, to contribute to their development
as required by sections 41 and 42 of the Official Languages Act.  These plans
will be developed in consultation with minority­language communities, which
will identify their needs in relation to these institutions.

305. The Government of Canada has, through agreements with all provinces and
territories, funded English and French minority­language and second­language
education.  The Languages Agreements with the Yukon and Northwest Territories
referred to in paragraphs 294­295 above include funding for the expansion of
governmental services in the French language.

Race relations

306. In 1991, in cooperation with the government of Ontario, the Government
of Canada established the Canadian Centre for Police­Race Relations.  The
Centre is the first national service offering specialized information to
improve police­minority relations in Canada.

307. There is a Federal­Provincial­Territorial Working Group on Multicultural
and Race Relations in the Justice System.  It is currently examining the
following issues:  the taking of oaths, hate­motivated activity, the legal
needs of ethno­cultural minority women, jury selection, criminal gangs,
interpretive services and blasphemous libel.

308. The Department of Canadian Heritage has developed a guide entitled
Toward Full Inclusion:  Gaining the Diversity Advantage to help private and
public institutions respond to the diverse nature of Canadian society.  It has
assisted the National Judicial Institute in developing a national programme
for Canadian judges on race relations, and the Western Judicial Education
Centre in improving the awareness of judges in western and northern Canada of
race relations issues, particularly  those regarding Aboriginal peoples. 

Follow­up to views of Committee

309. In Ominayak v. Canada, Communication No. 167/1984, the Human Rights
Committee concluded that Canada had breached article 27 of the Covenant in its



CCPR/C/103/Add.5
page 66

treatment of the Lubicon Lake Band.  The Committee also stated that the
settlement offer made by the Government of Canada to the Lubicon Lake Band
constituted an appropriate remedy within the terms of article 2 of the
Covenant.  This offer was not accepted by the Band, and after prolonged
negotiations with the Band, in 1994, the Government of Canada announced that
it would appoint a negotiator to assist in the resolution of the dispute.

Measures foreseen

310. In 1994, in the Speech from the Throne at the opening of Parliament, the
Government of Canada announced its intention to proclaim the Act to Establish
the Canadian Race Relations Foundation, which received Royal Assent in 1991. 
The Canadian Race Relations Foundation will serve as a national resource for
community groups, researchers and the general public to further understanding
of racial discrimination in Canadian society, and to provide a knowledge base
from which Government can draw for legislative and policy developments.

Factors and difficulties

311. In the consultations conducted by the Government of Canada with
non­governmental organizations in preparing the present report, the Armenian
National Committee of Canada submitted that article 27 of the Covenant should
be interpreted to require positive measures of protection of minority rights,
and that section 27 of the Canadian Charter of Rights and Freedoms provided
inadequate protection at the constitutional level in this regard, because it
is solely an aid to interpretation.  

II.  MEASURES ADOPTED BY THE GOVERNMENTS OF THE PROVINCES

A.  Newfoundland

312. The purpose of this report is to update the information provided in
Newfoundland's section of the third report of Canada on the International
Covenant on Civil and Political Rights and covers the period from 1 June 1990
to 31 May 1994.

Article 2

313. The Newfoundland Human Rights Commission is the appropriate body to deal
with complaints of infringements of human rights.  There is nobody at the
provincial level that has overall responsibility for the protection of
Covenant rights.

Article 3

314. In 1991, the Government concluded pay equity studies for Newfoundland
and Labrador Hydro and Health Care Sector 1 (Support Classifications).  To
date, affected female­dominated classifications have received four cumulative
annual wage adjustments based on 1 per cent of total annual payroll.  As of
20 March 1995, these adjustments will increase to 2 per cent and will remain
at that level, until pay equity is achieved.
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315. Pay equity studies are currently under way for other female­dominated
groups in health care (nurses and allied health professionals) and general
government (including Crown corporations and post­secondary educational
institutions).  The first pay equity adjustments for these groups are expected
to be made midway through the 1995­96 fiscal year.  Pay equity wage
adjustments for these groups will be calculated on the basis of 1 per cent of
total payroll.

316. Since 1991, the Government has increased its pension benefits for
survivors from 55 per cent to 60 per cent, thereby enhancing payments to the
non­member spouse, the majority of whom are women.  The Government has also
implemented the ability to split pension credits on marriage breakdown,
thereby allowing immediate lump­sum payments to Registered Retirement Savings
Plans rather than having to wait until actual pension payments have begun.

317. The Government has endorsed the recommendations of the
Federal­Provincial­Territorial Working Group on Gender Equality in the
Canadian Justice System.  Many of the proposals have already been implemented,
while work continues on those remaining.

Article 4

318. The Emergencies Measures Act, R.S.N. 1990, c. E­8, allows the Government
to plan, organize, establish and operate emergency measures necessary or
desirable in the public interest to deal with civil disaster or a war
emergency.  

Article 7

319. Initiatives to help deal with spousal abuse include:  (i) provision
of funding for workshops around the province on wife abuse (1990);
(ii) appointment of an Interdepartmental Committee to Build a Provincial
Strategy on Violence against Women, Children, Elderly and Dependent Adults. 
A consultation paper was released in April 1993, and consultations were held
in five regions across the province for community input.  The report on the
consultation process is now available; and (iii) development of the Family
Violence Referral Card.  The card sets out the fact that spouse abuse is a
crime and contains information on peace bonds, restraining orders and
shelters.

Article 9

320. Under the Royal Newfoundland Constabulary Act R.S.N. 1990, c. R­17,
there is a mechanism established for the public to lay complaints against
Constabulary members.

321. Compensation for wrongful arrest may be sought through a civil suit.

322. Persons can be detained at police stations.  Such detention is
supervised by guards who are subject to the complaints procedures as outlined
above.  Pre­trial detention is reviewed in 30 or 90 days depending on whether
the offence is summary or indictable.
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323. Guidelines for the compensation of persons for wrongful conviction were
adopted by all provinces.  Newfoundland has no experience in the application
of these guidelines.

Article 10

324. Jurisdiction under the Young Persons Offences Act is from 12 years of
age to 18 years of age.  There is no jurisdiction under that Act for children
under 12 years of age.

325. Convicted and accused persons are kept separate and apart when detained
and accused persons are granted rights in keeping with their status as
non­convicted persons.

326. The Youth Corrections Programme has introduced the Alternatives to
Custody Initiative through detailed assessment and service planning, support
and services to families, enhanced opportunities for emotional and social
development, focused and specialized counselling and treatment services,
increased supervision and structured daily living, advocacy for services and
opportunities, appropriate residential services, and enhanced coordination of
custody­ and community­level services.

327. One of the major programmes to be created as part of the Alternatives to
Custody Initiative is an Intensive Intervention Programme.  This is currently
being developed, and allows for additional social workers to be hired and
assigned to provide services to a limited number of families and youths who
have been identified as being at risk of entering custody.

328. With respect to Secure Custody and Remand Services in 1992, the newly
built Newfoundland and Labrador Youth Centre was opened at Whitbourne,
Newfoundland.  The system also includes a satellite facility, the
Pleasantville Youth Centre at St. John's.  Programmes at these secure custody
facilities include education, sex offender treatment, substance abuse
counselling, nursing, psychiatric and psychological assistance, community
integration opportunities, activities involving volunteers, active and passive
recreation, industrial arts, wilderness programmes and farming.  The Centres
are viewed as focal points in the community rather than as facilities isolated
from the community.

329. The Government of Newfoundland and Labrador has adopted a long­term plan
for secure custody facilities.  The construction of the Newfoundland and
Labrador Youth Centre in Whitbourne was the first phase.  This master plan
also included 10­ to 13­bed satellite facilities to be located at Happy Valley
(Labrador), Corner Brook and St. John's (replacement for current facility). 
Also under construction is a replacement facility for the Assessment Centre in
Stephenville.

330. A Coalition of Alternative Measures Programmes was formed in 1993
with 19 alternative measures programmes currently operating in this province.

331. The Youth Correction Division is undertaking a major review of
residential and non­residential programmes with a view to developing them and
minimizing the use of intrusive measures.  The Division will continue to
minimize the use of custody and will instead focus on community and
family­based non­residential services.
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332. With respect to the above initiatives, it is premature to formally
evaluate their effects.  The Division is constantly or continuously monitoring
them on an ongoing basis.  Other initiatives of the Youth Corrections
Programme will address preventative services, after­care services, accessing
mental health/special­education services, service provision to Native
Communities and the young offender's “negative image”.

Article 14

333. The Legal Aid Act, R.S.N. 1990, c. L­11, sets out the kinds of cases in
which a person may be entitled to legal aid.  Legal aid is available for civil
cases in specified instances.

Article 18

334. Home schooling is allowed with the approval of the Superintendent of
School Attendance should the child's parent or guardian, for religious or
other reasons, wish to provide schooling at home.

Article 19

335. The Freedom of Information Act, R.S.N. 1990, c. F­25, provides a right
of access by the public to information in records of government departments,
or boards or commissions, or other enumerated bodies.  That right is subject
only to specifically limited exceptions necessary for the operation of the
government departments and for the protection of personal privacy.

336. Section 9 of the Freedom of Information Act lists certain
non­discretionary exceptions which prevent the release of confidential
information as described in that section.  Personal information shall not be
released except in specific enumerated circumstances.  There are certain
classes of information which are termed discretionary exceptions under
section 11 of the Act.  This information may be released at the discretion of
the head of the department.  Section 12 of the Act permits an appeal to the
Supreme Court, Trial Division, from the decision of the department head
regarding release of information.

337. Under section 13, if a department head intends to disclose information
that may have a specific effect on a third party, notice must be given to the
third party of the intention to release the information.  The third party is
given an opportunity to make representations as to why the information should
not be disclosed.

Article 23

338. Pursuant to the Family Law Act, R.S.N. 1990, c. F­2 a married person has
a legal personality that is independent, separate and distinct from that of
his or her spouse.  The same law applies and applies equally to married men
and women, and any difference in it resulting from a common­law rule or
doctrine is removed.
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339. The Children's Law Act, R.S.N. 1990, c. 13, provides that, for all
purposes of law, a person is a child of his or her natural parents, whether
the child was from inside or outside the marriage.

340. The Province has a number of programmes and initiatives to promote
family unity among indigenous peoples.  Aboriginal children taken into care
under the provisions of the Child Welfare Act, R.S.N. 1990, c. 12, will be
placed within the Aboriginal community.

341. The Department of Social Services has entered into a Purchase Service
Agreement with the Conne River Band for the provision of child welfare
services on the reserve.  In effect, the Department purchases the services
from the Band, and the Band delivers these services in accordance with
provincial legislation.  There are currently new initiatives under way in
Native child welfare, as well as the introduction of Community Services
Workers in Labrador communities to assist in the provision of child welfare
and family services to Aboriginal citizens.

342. Concerning the protection of the child and family, the following
legislation and programmes services of the Department of Social Services, not
referred to in the second and third reports, support the integrity of the
family unit.

343. The current Day Care and Homemaker Services Act, 1975, governs the
administration of licensing legislation and inspection, the administration of
a programme of worker approval/certification, the provision of free
subsidization and, as well, advisory, training, consultative and financial
resources.  A new Child Care Services Act is expected to be presented for
debate during the sitting of the House of Assembly in 1995.

344. The Family and Rehabilitative Services Programme has responsibility for
the delivery of services to individuals with a physical and/or developmental
disability.  The range of services include:  Direct Home Services for
preschool­aged children, Community Behavioural Services, Home Supports
(respite, attendant care, behavioural aides, early intervention, enriched
needs), Alternate Family Care, Individual Living Arrangements, Group Homes,
Cooperative Apartments, Board and Lodging, Vocational/Training Services,
Funding for Five Transition Houses in Response to Family Violence, and a Grant
to Private Agencies Programme.  These grants assist various volunteer agencies
in their efforts to support and/or to advocate on behalf of
individuals/families in need of service.  The Rehabilitative Act, 1978,
provides the means whereby persons who have a disability can realize their
maximum individual potential; the Social Assistance Act, 1977, governs the
issuance of financial assistance to individuals and families who are in need;
and the Department of Social Services Act, 1990, provides for Social Services
Appeal Board, which deals with all appeals arising from social services
legislation.

Article 24

345. A memorandum of understanding was entered into between the Royal
Canadian Mounted Police, Royal Newfoundland Constabulary, and the Departments
of Justice and Social Services, concerning both the protocol to be followed
and the information to be shared in child abuse cases.
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346. A contract was entered into with Memorial University of Newfoundland
regarding the development and provision of training in the area of child abuse
investigation.  This training will be given to police, social workers and
Crown prosecutors.  It is a joint project of the royal Canadian Mounted
Police, the Royal Newfoundland Constabulary, and the Departments of Justice
and Social Services.

347. New legislation regarding the reporting of suspected child abuse cases
was passed in December 1992, extending the existing parameters of mandatory
reporting provisions.

348. In 1992, an evaluation of child protection policy and practises was
carried out by the Child Welfare League of America/Canada.  A report was
submitted to the Department of Social Services and was released to the public. 
To date, many of the recommendations have been implemented; others are
currently being followed up.

349. During fiscal year 1992/93, an extensive programme of Risk­assessment
Training was initiated and completed.  Child Welfare staff in each region of
this province were provided training.  This was done in conjunction with the
Ontario Institute for the Prevention of Child Abuse.

350. The Department of Social Services' relationship with the Foster Families
Association has been strengthened and enhanced.  Initiatives included the
training of foster parents jointly by the Department and the Association. 
Emphasis will be placed on the future development of the foster care system to
include the provision of emergency foster home placements and the creation of
additional treatment­based foster homes.

351. In fiscal year 1992/93, a new foster care rate structure was
implemented, and an assessment tool for establishing special rates for
children with special needs was developed.

352. Currently, there is a review being conducted of the child welfare
legislation.  This review is focused on making the legislation more
family­oriented, with the objective of moving from crisis intervention to
providing a greater family support/community development approach and to
strengthen preventive types of services.  One such initiative is the intent to
include a clause in the Child Welfare Act for the voluntary provision of
services to youth between the ages of 16 and 18.

353. There are also plans to review the Adoption of Children Act, 1990, with
a view to examining issues such as birth­parent selection (i.e. where the
birth parent decides with whom she wants to place her child).

Article 26

354. Newfoundland legislation relating to minors and illegitimate children
does not infringe the Covenant.
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355. The Mental Health Act, R.S.N. 1990, c. M­9, which deals with incompetent
persons, is presently under review.

Article 27

356. The province is participating in tripartite land claims negotiations
with the federal Government and Aboriginal groups in Labrador.

357. There are currently no self­government agreements in place in
Newfoundland.

358. The province provides translators to ensure that Aboriginal people can
communicate in their own languages in the courts when they are unable to
communicate in one of the official languages of Canada.

B.  Prince Edward Island

Article 2

359. The Human Rights Act of this province includes a provision whereby the
Minister Responsible for Human Rights may establish a public board of inquiry
into a complaint.  The Minister selects an individual (usually) to be the
board of inquiry and this board is tasked with establishing, on the balance of
probabilities, whether an act of discrimination has occurred.  It also
recommends steps that may be taken to resolve the complaint.  The report of a
human rights board of inquiry in this province is then forwarded to the Human
Rights Commission which then recommends to the Minister Responsible for Human
Rights how the board's results may be followed through.  The Minister then has
the power to issue an order to carry out the recommendations of the board. 
There is no appeal process within the Prince Edward Island (PEI) Human Rights
Act.  There is an option under the Judicial Review Act, whereby the decision
and recommendation of a board of inquiry may be referred to the Supreme Court
of Prince Edward Island. 

Article 3

360. The implementation of the Pay Equity Act, R.S.P.E.I., 1988 Cap. P­2
(reported in Canada's third report) has been virtually completed, and most
adjustments are finished in the public sector to which this statute applies. 
The impact of this statute is difficult to ascertain, but it appears that
women in the provincial economy as a whole now earn over 80 per cent of the
wages that men earn.  The reason for this dramatic impact is the high
involvement of public employment in the PEI labour market.

Article 6

361. In an effort to save lives through facilitating the donation of organs
and tissues, the province of Prince Edward Island has passed a new Human
Tissues Donation Act, R.S.P., P.E.I. 1998 Cap. 39.  The effect of this Act
will be to remove some of the barriers to organ and tissue donations so that
others may benefit.  For example, the statute lowers the age of self­consent,
provides a broader range of persons who may give substitute consent for a
deceased person, and requires doctors to consciously consider proposing organ
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donation to the family of persons who die in hospital.  Several safeguards
were built into this statute which expand its coverage to include regenerative
tissues in addition to organs.  It provides for an independent assessment
panel for several types of inter vivos donations to protect potential donors,
particularly a child, against undue pressure.

Article 9

362. The province of Prince Edward Island is in the process of adopting a new
Mental Health Act which protects, in part, the rights to liberty and security
of person contained in article 9.  Among other protections included in this
statute are protections of the right to reasonable and probable grounds for
detention, the right to be informed of those reasons, and a patient's right to
counsel.  There are also established limits on the duration of detention and a
mechanism for review by an impartial tribunal.

Article 10

363. The new Mental Health Act also protects many of the rights contained in
article 10 in that the guarantees of due process, and rights of contact and
communication contained in the Mental Health Act, guarantee humane treatment
and respect for the inherent dignity of the patient.

Article 14

364. In this province, legal aid does not apply to civil cases with the
exception of child custody cases and cases involving suspected child abuse.

365. Although article 14 applies to individuals who have been charged with a
criminal offence, the new Mental Health Act of this province will guarantee
due process for patients with mental difficulties, so that their rights are
upheld and promoted.  The Act provides for rights to consent to treatment,
access to records, confidentiality, and contact and communication with others.

Article 22

366. The Civil Service Act of this province defines union to mean a specific
union and, in this province's opinion, merely recognizes the union that is
most representative of the employees' concerns.  There is a process whereby
another union can be recognized but to date, there has been no disagreement
form the employees involved with this approach.  However, consistent with
Canada's previous responses, the province of PEI will keep this matter under
review.

Articles 23 and 24

367. In 1993, this province established a new Adoption Act which replaced an
act enacted in 1969.  This statute provides for tighter controls and standards
for placing a child, including licensing of placement agencies, requirements
for counselling, consent by both parents, approval of out­of­province
placement, professional assessment of risk and arrangements of interim
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guardianship.  On behalf of an adopted child, this Act allows for subsequent
search and disclosure procedures which allow birth parents and adopted
children to discover information about the adoption and each other, and
possibly establish contact in later years.

368. All children have equal rights under the statutes of this province.

Article 25

369. As a result of a decision in the Supreme Court of this province, Prince
Edward Island has enacted amendments to the Elections Act which substantially
alter traditional constituency boundaries to enable provincial elections to be
carried out more closely based on the principle of universal and equal
suffrage.  This involved the redistribution of electoral boundaries, so that
more heavily populated urban centres received an increased representation.

370. The Human Rights Act of Prince Edward Island protects the right to take
part in the conduct of public affairs by including a provision against
discrimination based on political belief.  This provision has been in the Act
since 1976 and is currently limited to registered political parties.

C.  Nova Scotia

Article 2

371. The Nova Scotia Human Rights Act, R.S.N.S. 1989, c. 214, is the
principal anti­discrimination law providing recourse for those who allege
discrimination.  The Human Rights Act underwent major revisions in 1991 and
now provides protection against discrimination on the basis of the following
grounds:  race; colour; creed; religion; national, ethnic or Aboriginal
origin; sex (includes pregnancy); age; marital or family status; physical or
mental disability; sexual orientation; political activity, affiliation or
association; source of income; fear of contracting an illness or disease;
sexual harassment; and association with members of groups protected under the
Act.  Although persons of Aboriginal origin could lodge complaints since the
inception of the act, they would do so on the basis of ethnic origin. 
Aboriginal origin is now specifically listed as one of the prohibited grounds
of discrimination.  The Nova Scotia Human Rights Commission's policy is that
complaints of racial harassment are considered to be complaints of racial
discrimination.

372. The amendments also provided for ministerial involvement in the decision
as to whether a board of inquiry should be appointed.  It is now the Human
Rights Commission that decides whether a complaint of discrimination should be
referred to a hearing.  The amendments also included regulations with respect
to the appointment of persons to chair the inquiry.

Article 3

373. The Pay Equity Act, R.S.N.S. 1989, c. 337, became law in 1988.  All
groups covered by the Act, except municipalities, have completed the pay
equity process.  Although civil service wage restraints are in place, the pay
equity process has continued to be implemented as planned.
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374. The Emergency Measures Act, S.N.S. 1990, c.8, s.1, continues the earlier
constituted Emergency Measures Organization of Nova Scotia, which assists the
minister responsible for the administration of the Act on all matters relating
to emergencies for the protection of all people in Nova Scotia.  The Act
requires that each municipality of the province establish and maintain an
emergency by­law, which prescribes the preparation and coordination of
emergency measures plans for the municipality, and an emergency measures
organization.

Article 7

375. In 1993, the Minimum Wage Order, a regulation under the Labour Standards
Code, R.S.N.S., c. 246, as amended, eliminated its lower minimum wage rate for
persons under the age of 18.  The minimum wage is now the same for all
employees.

Articles 9 and 10

376. Although there have been no changes to the Hospital Act, R.S.N.S. 1989,
c. 208, and the Medical Consent Act, R.S.N.S. 1989, c. 279, since the last
report, there continues to be a move toward deinstitutionalization of persons
with mental illnesses and disabilities but only after the patients (referred
to as consumers) have acquired the life skills necessary to allow them to
integrate into the community.  Institutions are seen as a short­term treatment
facility and the right to be mainstreamed in the community is promoted.  These
efforts also include the provision of support programmes for individuals while
they are in the community.  As an example, the Nova Scotia Hospital, the
largest tertiary­care mental health facility in Nova Scotia, offers, through
its Rehabilitation Programme, a component called Supportive Community
Outreach.  This multidisciplinary team supports individuals while they are in
the community, and allows consumers access to a variety of out­patient
programmes while living away from the institution.

377. With respect to consent for treatment, institutions are making efforts
to ensure that the consent is, in fact, informed consent.  Several hospitals
and consumer groups have published pamphlets that explain the meaning of
consent and outline the rights of patients to refuse treatment.

378. While there are experimental drugs used in Nova Scotia, there is a
requirement that they be administered on an entirely voluntary basis with
informed consent.  Each hospital in the province has a policy with respect to
the administration of experimental drugs and treatment which includes periodic
reviews of the drug or treatment.

379. Previous reports have referred to the establishment by the Province
of Nova Scotia, in October 1986, of a Royal Commission to inquire into
the circumstances that led to the wrongful murder conviction of
Donald Marshall, Jr., a Mi'kmaq Indian.  The federal and provincial
governments continue to address the Royal Commission's 82 recommendations.

380. The Tripartite Forum consists of representatives of the federal and
provincial governments, and the Nova Scotia Native community.  It was
established in order to explore and facilitate the implementation of the
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recommendations of the Marshall Royal Commission concerning Native Justice
issues.  The Forum was instrumental in establishing an Adult Diversion
Programme on the Indian Brook Reserve.  This programme allows Band members who
have committed minor offences to be heard by a Native Justice Panel made up of
respected community members.  The procedures and outcomes of these hearings
reflect Native cultural standards.  Negotiations are currently under way to
establish a Native police force, which would have jurisdiction on reserves on
Cape Breton Island.

381. Other projects funded by the Tripartite Forum are the Native
Courtworker Programme and the Community Legal Issues Facilitator's Project
(November 1992), which functions as a liaison between the justice system and
the Aboriginal community.  The province will ensure that the terms of
reference for evaluating these projects include a look at the province's
efficacy in meeting the needs of Aboriginal women as well as Aboriginal men.

382. With respect to compensation for persons who have been wrongfully
convicted, the Nova Scotia government is committed to attempt negotiation of a
compensation package and will establish a judicial inquiry, if it is not able
to agree on the package.

383. A Race Relations Division was established within the Nova Scotia Human
Rights Commission in 1991.  Its mandate is to develop and recommend, both in
the public and private sectors, programmes and policies to promote
cross­cultural understanding and to eliminate barriers to the full
participation of members of racial minorities in society.

384. The government of Nova Scotia has appointed a Director of Public
Prosecutions to ensure that all Nova Scotians, regardless of influence, race,
sex or political affiliation, are dealt with fairly, and has established a
Court Structure Task Force to make the court system more accessible,
understandable and efficient.

385. A protocol is in place to ensure the just implementation of section 525
of the Criminal Code with respect to the review hearing for pre­trial
detention.  Review hearings are held every 90 days for indictable offences and
every 30 days for summary convictions.  Pre­trial detention is not authorized
for persons under the age of 12.

386. Regulations pursuant to the Police Act, R.S.N.S. 1989, c.348, s.1, as
amended, establish a code of conduct for police officers employed with
municipal police forces with respect to arrests.  Persons who believe that
they have been wrongfully arrested or arrested with excessive force can lodge
a complaint under the Police Act and may file a complaint with the chief
officer of the police force who will investigate and report on the findings. 
Complaints against the chief officer of a police force can be filed with the
Municipal Board of Police Commissioners established under the Act.  Should a
party not be satisfied with the decision of the Police Commissioners, a
process for appeal is available under section 28 of the Act.  The Police
Review Board may make findings of fact, dismiss the matter or, in cases where
it finds validity to the complaint, may vary any penalty imposed, including,
notwithstanding any contract or collective agreement to the contrary, the
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dismissal or suspension of the police officer.  The Board may also award or
affix costs where appropriate.  The option for civil or criminal proceedings
is also available to persons who believe they were wrongfully arrested.

Article 14

387. The Victims' Services Division of the Department of Justice was
established in 1989 to provide services to victims of sexual assault, child
abuse and domestic violence, with a particular focus on women.  There are five
Victims' Services offices across the province serving both urban and rural
Nova Scotians.  The Victim Services programme Funding provides funding to
community­based organizations to benefit victims of family violence, sexual
assault and child abuse.  The programme has been in place for three years,
with 36 projects totalling over $1.2 million being funded.  The fund is
financed through a surcharge of fines for prosecutions under the Criminal Code
and other provincial statutes.  The Victims' Rights and Services act,
R.S.N.S. 1989, c. 14, as amended S.N.S. 1992, c. 36, now incorporates the
Compensation for Victims of Crime Act, R.S.N.S. 1989, c. 83, which was
repealed in 1989.  Regulations made under this Act in 1994 provide for
compensation for services such as counselling, loss of income, moving expenses
and costs for maintenance of a child.

388. The Victim's Services Division also operates a three­year pilot Child
Victim Support Programme to prepare child victims of crime for the experience
of appearing and testifying in court.  The purpose is to allow children to
learn about and understand the process of a trial, and her or his role in the
proceedings.  Experts will be trained in communities across the province, and
will be available to child victims and their parents.

389. The Corrections Act, R.S.N.S. 1989, c. 103, s. 1, amended 1990, c. 19,
s. 36, provides for the safe custody, security and rehabilitation of
offenders, and for the integration of offenders into the community, while, at
the same time providing adequate safeguards for the public.  Regulations under
this Act provide that all persons deprived of their liberty shall be treated
with respect for human dignity.

390. The administration of the Young Offenders Act (which is federal
legislation) is the responsibility of the provinces.  Under this Act, young
offenders are segregated from adults and treated appropriately given their age
and legal status.  In Nova Scotia, young offenders aged 12 to 15 are dealt
with through the Department of Community Services, while 16­ and 17­year­old
offenders are dealt with through the Department of the Attorney General.  In
offences involving provincial statutes, such as motor vehicle infractions,
persons aged 16 and over are considered adults.

391. The Young persons Summary Proceedings Act, R.S.N.S. 1989, c. 509,
establishes the procedures for dealing with juvenile offenders aged 12 to 16
who break provincial and municipal laws.  It provides for warnings, charges or
an alternative measures programme similar to the alternative measures
programme under the Young Offenders Act.  Alternative measures include
rendering community service, writing letters of apology to the victims,
researching and writing articles on crime and punishment, etc.
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392. Amendments to the Limitations of Actions Act, R.S.N.S. 1989, c. 258, in
September 1993 extend the time limit for victims of sexual abuse to start
civil legal action.

393. Efforts continue to be made with respect to the independence of the
judiciary of Provincial Court and Family Court judges.  The Provincial Court
Act, R.S.N.S., 1989, as amended, provides for the appointment of a tribunal to
determine annual salaries for judges of the provincial and family courts. 
This practice has been in place since 1988.  Prior to this, salaries were
determined by the Governor­in­Council.  Judges have good behaviour
appointments until age 65, which limit the influence government can have on
removing them for political reasons.  The removal or a judge must be based on
the recommendation of judicial council composed of federal and provincial
judges.  The use of retired judges to hear additional cases is in the
discretion of the Chief Judge of the Court and not at the discretion of
government.

394. The Department of Justice established an interdepartmental committee in
September 1993 to respond to the report of the Federal­Provincial­Territorial
Working Group on Gender Equality in the Canadian justice system.  The
committee published a summary of Nova Scotia's efforts in this area in
February 1994.

395. Judicial education initiatives include courses on gender equality,
racial and cultural diversity, sentencing disparity, issues of family
violence, spousal assault and child abuse, and issues of credibility in sexual
assault cases.  The training initiatives for police include gender
sensitivity, workshops for elder abuse and investigating family­violence
incidents.  Education sessions for public prosecutors include child abuse and
techniques for effective communications with victims of abuse.  Training for
public prosecutors includes child abuse, dynamics of child abuse and effective
communications with victims.

396. The Nova Scotia Department of Justice provides funding to the Public
Legal Education Society of Nova Scotia.  Many of its core programmes (Legal
Information Line, Lawyer Referral Service) and special projects (brochures,
workshops, video on wife battering, gender­sensitivity training) are designed
to enhance women's access to the justice system.

397. Nova Scotia Legal Aid, the provincially funded legal aid system,
provides legal assistance for persons who cannot afford a lawyer for criminal
proceedings, as well as family and maintenance matters.

398. Dalhousie Legal Aid, a community law clinic affiliated with Dalhousie
Law School provides a range of legal services to low­income clients in family
law, social assistance, landlord­tenant disputes, child protection, issues for
persons with HIV/AIDS, etc.  A protocol for investigation and prosecution of
cases involving persons with special communication needs was issued in
April 1991, pursuant to section 6 (a) of the Public Prosecutions Act, S.N.S.
1990, c. 21, s. 1.  The protocol was designed to guide the criminal justice
officials in a full and comprehensive investigation for those individuals who,
because of age, level of literacy, or mental or physical disability are
unable, without assistance, to fully use the criminal justice system.  The
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protocol outlines the responsibilities of police officers and the Crown
prosecutors with respect to providing the required assistance.  The costs
associated with these services are the responsibility of the province.

Articles 19 and 20

399. Although the legislation respecting hate groups and hate propaganda is
federal jurisdiction, the provincial Human Rights Act provides for protection
under section 7 with respect to publications, displays or broadcasts which
indicate discrimination or an intention to discriminate against individuals or
classes of individuals.  A Board of Inquiry has found that a sweatshirt
depicting black women in an offensive manner is racially offensive and
discriminatory.

400. The Freedom of Information Act, S.N.S. 1990, c. 11, applies to all Nova
Scotians, regardless of age.  The Act proclaimed in 1990 has as its purpose to
ensure that the government of Nova Scotia is fully accountable.  It provides
for the disclosure of all government information in order to facilitate
informed public participation in policy formulation, and it ensures fairness
in government decision­making.  The Act also provides for an independent
review of decisions on the disclosure of government information, protects the
privacy of individuals with respect to information about themselves held by
government and provides these individuals with a right of access to this
information.

Article 21

401. In Nova Scotia, persons employed pursuant to the Civil Service Act,
R.S.N.S. 1989, c. 70, other than those excluded from collective bargaining,
are members of the Nova Scotia Government Employees Union.  It is the only
union providing collective bargaining services for the civil servants employed
in the province.

Article 24

402. The Children and Family Services Act, S.N.S. 1990, c. 5, which came into
force in September 1991, replaced the existing Children's Services Act.  The
new legislation provides clearer rules and states unambiguously that, wherever
possible, family units are to remain together, assisted by a wide range of
supports.  It provides, in several of its sections, a requirement that the
best interest of the child be considered in decisions affecting children. 
Some of the following circumstances are listed in the Act as relevant to the
best interest of the child:  importance for the child's development of a
positive relationship with a parent and a secure place as a member of a
family; the importance of continuity in the child's care and the possible
effect on the child of the disruption of that continuity; the bonding that
exists between the child and the child's parent; the child's physical, mental
and emotional level of development; the child's cultural, racial, religious
and linguistic background; the child's views and wishes, if they can be
reasonably ascertained; and the risk that the child may suffer harm through
being removed from, kept away from, returned to or allowed to remain in the
care of a parent.
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403. The Children and Family Services Act, in situations where a child of
Aboriginal origin is the subject of a proceeding with respect to protective
intervention, allows for the Mi'kmaq Family and Children's Services of
Nova Scotia, at nay stage of the proceeding, to be substituted as a party for
the agency that commenced the hearing.  The Mi'kmaq Family and Children's
Services has been established with full legislative authorities.

404. Through the Department of Community Services, many initiatives are in
place to increase the independence of Family Benefits recipients.  The
Transition to Employment Programme, an initiative to help job­ready parents on
Family Benefits find jobs, opened an office in July 1993 in Halifax.  The
office provides job­search counselling and assistance such as résumé writing
and employment leads.  A $1.9 million employment package announced in
August 1993 will provide 300 jobs to job­ready social assistance recipients.

405. Under the Nova Scotia Labour Standards Code, R.S.N.S. 1989, c. 246,
women are entitled to 34 weeks' combined maternity and parental leave.  New
parental­leave provisions also allow parents to take up to 17 weeks of unpaid
leave of absence to care for their newborn or newly adopted child.  If
eligible, women may receive unemployment insurance benefits while on leave.

406. As of December 1989, female provincial civil servants who are eligible
to receive maternity benefits under the federal Unemployment Insurance Act are
now paid a supplementary allowance through the Supplementary Unemployment
Benefits Plan while on maternity leave.

407. The Family Maintenance Act, R.S.N.S. 1989, c. 160, provides for the
payment of maintenance for dependent children and spouses, where there is
reasonable need for the assistance.

408. The Family Maintenance Income Support Programme (1991) allows single
parents on Family Benefits who receive an irregular maintenance payment to
assign the payment to the province and receive the full amount of their
benefits.

409. The Family Orders Information Release Act, R.S.N.S. 1989, c. 161,
provides for the enforcement of court orders respecting children and support
obligations by providing for the release of information that may assist in
locating children, defaulting spouses or other persons.

410. The Maintenance Orders Enforcement Act, R.S.N.S. 1989, c. 268, provides
for the reciprocal enforcement of maintenance where the respondent is not
complying with an order of the court to provide maintenance for a child.

411. Efforts are under way to implement a Unified Family Court.  The
objective is to eliminate many layers of courts and conflicting or concurrent
jurisdiction, particularly over family matters.  The philosophy of the Unified
Family Court will be to provide a remedial and therapeutic model of
adjudication where procedures and processes are understandable, results are
durable and where, as much as possible, uncertainty and inconvenience are
eliminated.  Plain­language rules and procedures will be developed.
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412. Section 16 of the Intestate Succession Act, R.S.N.S. 1989, c. 236, which
outlined differences in succession rights between legitimate and illegitimate
children has been struck down by the courts as no longer applicable in
Nova Scotia.

Article 25

413. The Provincial Electoral Boundaries Commission was created to review the
boundaries set up for provincial elections.  One of its criteria was to ensure
that the boundaries were set up in a manner that would encourage and give an
opportunity to Black persons and racial minorities to run for election.  A new
Preston riding was created as a result of the review, and, in May 1993, a
Black candidate was elected to the legislature and subsequently appointed to
the Cabinet by the Premier.  The Cabinet also includes a member of Lebanese
origin.

Article 27

414. The Select Committee on Education established by the government to
consult Nova Scotians on a wide range of educational issues submitted its
report to the government in March 1992.  The government accepted the
recommendations of the Committee.  The Office of Race Relations and
Cross­cultural Understanding was created in the Department of Education.  This
Office is working with school boards, multicultural groups and other education
partners in developing anti­racist principles and a provincial education race
relations policy.  As well, the Office is working with school boards to
develop race relations policies at the board level.

415. A discussion paper and work plan on race relations is being developed. 
The anti­racist principles will reinforce the individual's right to an
education free from bias, prejudice and intolerance.  The race relations
policy will include school programmes and practices promoting self­esteem and
pride in individual cultures and heritages.

416. The Select Committee also identified a lack of Aboriginal role models
and a high drop­out rate among Aboriginal students in Nova Scotia.  A Mi'kmaq
education consultant has been hired to work with the multicultural coordinator
and race relation consultant.  The Mi'kmaq education consultant will work with
the Mi'kmaq community to develop a course on Mi'kmaq history and culture.  A
pilot course, open to all students, will be available in schools in districts,
where sufficient numbers of Mi'kmaq children live.

417. Following a 1991 amendment to the Education Act, R.S.N.S. 1989, c. 136,
as amended, which provided for the designation of schools as Acadian where the
number of French first­language students warranted such action, the Education
Act was further amended in 1991 to allow for the creation of conseils d'école
to be responsible for the operation and management of Francophone educational
facilities.  There is one conseil d'école operating in Nova Scotia.  There are
now 17 schools in the province that offer French­language instruction.

D.  New Brunswick

Introduction

418. This report covers the period 1 June 1990 to 31 May 1994.
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419. The government of New Brunswick is committed to the improvement of the
civil and political rights of its citizens through the development of policies
and programmes and the passage of legislation that advances said rights.

Article 2

420. Amendments to the New Brunswick Human Rights Act in May 1992 provided
protection from discrimination on the basis of sex, including pregnancy and
sexual orientation.  The Act now prohibits discrimination and harassment on
the basis of age; marital status; physical and mental disability; religion;
race; colour; national origin; place of origin; ancestry; sex, including
pregnancy; and sexual orientation.

421. New Brunswick has had an Employment Equity Programme in Part I of the
Public Service since 1986.  The objective of the Programme is to improve
women's representation in all occupational categories and groups where they
are currently under­represented, as well as to create a climate that supports
employment equity generally.  In the spring of 1993, a new strategic direction
for employment equity was approved by the Board of Management, which set forth
quantitative and qualitative goals for all regular government departments. 
Flexible workplace arrangements for Part I of the Public Service are a new
feature of the programme that will be introduced in November 1994.

422. In 1993, the Province of New Brunswick instituted a Harassment in the
Workplace Policy which applies to all personnel, including casuals, employed
in Parts I, II and III of the New Brunswick Public Service.  The policy
defines four different types of harassment, including personal and sexual
harassment, poisoned work environment and abuse of authority.  In cases where
an informant or formal complaint may be laid, the policy outlines procedures
to follow, as well as other options, including complaints to the New Brunswick
Human Rights Commission and complaints under the Criminal Code of Canada.

423. The Equal Employment Opportunity (EEO) Programme was established in 1982
to provide Natives and persons with disabilities equal access to employment,
training and promotional opportunities in Part I of the New Brunswick Public
Service.  The definition of eligibility was expanded in October 1990 to
include visible minority persons.  In October 1990, the EEO Programme created
a new non­bargaining classification designed to accommodate intellectually
disabled persons.  In August 1993, an amendment to the Civil Service Act made
it possible for persons registered under the EEO Programme to be eligible to
apply for in­service competitions which would otherwise have been closed to
them.  Eligible persons can also be appointed to a regular position without
competition.  During 1995, the EEO Programme will double its potential for
job­placement opportunities by extending its services into Part II (school
districts) of the Public Service.

424. The Province of New Brunswick has had a policy on multiculturalism
since 1986.  The  policy is founded on the principles of equality,
appreciation, preservation of cultural heritages and participation.  The
policy is implemented through measures designed to advance the above
principles, as well as through the establishment of a ministerial advisory
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committee representative of all cultural communities that advise the Minister
Responsible for Multiculturalism on matters pertaining to the multicultural
nature of New Brunswick.

Article 3

425. The Pay Equity Act was passed in June 1989.  Pay equity reflects the
principle of equal pay for work of equal value and is a positive step toward
labour­force equality between male and female employees.  Pay equity
adjustments in Part I of the New Brunswick Public Service were distributed
over a four­year period beginning 1 October 1991.  Pay equity will be
introduced in Part II (school districts) of the Public Service in
November 1994.

Article 4

426. The Emergency Measures Act of New Brunswick provides for the formulation
and implementation of emergency plans.  In the Act, an emergency means a
present or imminent event where prompt coordination of action or regulation of
persons or property is undertaken to protect property, the environment, or the
health, safety or welfare of the civil population.

427. A state of emergency can be declared by the Minister of Municipalities,
Culture and Housing or an elected official representing a municipality.  In
declaring a state of emergency, the Minister or elected official can do
everything necessary for the protection of property, the environment, and the
health or safety of persons therein.  Under the Act, the Disaster Assistance
to Municipalities Regulation governs the provision of chargeable and
non­chargeable assistance to municipalities by the province.

Article 6

428. The New Brunswick Medicare Plan is the primary health insurer for
eligible New Brunswick residents and provides for entitled medical and
hospital services, regardless of age, state of health or financial condition. 
Medicare is financed from the general revenues of the province and
contributions from the federal Government.  There are no premiums.

429. The Prescription Drug Programme provides prescription drug benefits
to eligible residents of New Brunswick.  The Programme consists of several
individual drug plans, each designed to meet the needs of beneficiary groups. 
Beneficiary groups are identified in the Programme.

430. In September 1993, the Minister of Health and Community Services and the
Premier of New Brunswick announced that the day­to­day operations of Medicare
would be contracted out to the private sector.  As a result, the Medicare
system would be revamped, a new magnetic­strip card would be introduced, and
receipts would be issued to residents who have received services from
physicians.  The initial steps to achieve these goals were taken.  Responses
to a request for proposals were received in January 1994.  As a result,
ongoing discussions and developmental work were begun in the fiscal year, and
it is expected that the contracting out of Medicare administration will occur
in fiscal year 1995/96.
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Article 7

431. Procedures for gaining consent to treatment of voluntary and involuntary
patients in psychiatric hospitals in New Brunswick were revised in the new
Mental Health Act, amended in May 1994.

432. The Mental Health Act 1994 states that any patient, including an
involuntary patient, has the absolute right to refuse any psychiatric
treatment, unless a finding of incompetency to consent to treatment is made
by a tribunal composed of a barrister and two members of the public.  The Act
states that the tribunal can authorize the treatment of involuntary patients
without their consent, if a finding of incompetency is made.  The tribunal
shall have regard to:  (a) whether or not the mental condition of the person
will or is likely to be substantially improved by the treatment; (b) whether
or not the mental condition of the person will or is likely to be improved
without treatment; (c) whether or not the foreseeable benefit from the
treatment outweighs the risk of harm to the person; (d) whether or not
the treatment is the least restrictive that meets the requirements of
paragraphs (a), (b) and (c).  The Act states that, in making an order to
authorize routine clinical medical treatment without consent, the tribunal
must consider the best interests of the patient, as well as the reliable and
informed state of the person when consent is refused.

433. The Act states that a patient found not competent to make treatment
decisions can apply to a review board to challenge the tribunal's finding. 
A review board is comprised of one senior barrister, one psychiatrist and
one member of the public.

434. The Act states that, if the tribunal refuses to authorize treatment
without consent, the attending psychiatrist may apply to the review board to
consider such treatment.  In response to the application of the attending
psychiatrist, the review board may authorize treatment:  (a) if it is of the
opinion that the treatment is in the best interests of the involuntary
patient; and (b) if it is of the opinion that, without the treatment, the
involuntary patient would continue to be detained as an involuntary patient
with no reasonable prospect of discharge.  In authorizing treatment, the 
review board must also consider any known previous refusal to give consent
while the patient was mentally competent, and considering:  (a) if it
constitutes reliable and informed instructions based on the patient's
knowledge of the effect of the treatment; (b) if it is current; (c) if it
applies to the patient's circumstances; or (d) if it has been revoked or
revised by a subsequent consent or by a subsequent accepted treatment while
the patient was competent.

435. The Act states that if a person is declared not competent to give or to
refuse to give consent, a certificate to that effect must be filed with the
administrator and the administrator shall give the person to whom it relates
a copy of the certificate, as well as a written notice that the person is
entitled to apply to the review board to have the issue reviewed.  A voluntary
and an involuntary patient may apply to the review board to consider if his or
her treatment is appropriate according to the Act.  If a patient is not
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satisfied with any decision of the tribunal or review board, he or she has the
options of laying a complaint with the Office of the Ombudsman or applying to
the courts.

436. The Act states that the request to admit involuntarily may also be
accompanied by a request for an order to administer routine clinical medical
treatment without consent, as well as a certificate of the attending
psychiatrist attesting whether the patient is mentally competent to consent
to routine medical treatment.

437. The tribunal can authorize routine clinical medical treatment:  (a) for
a patient less than 16 years of age, if it is the patient's best interest;
(b) for a patient more than 16 years of age who is not competent or who
refuses to consent, if:  (i) any previous objections to treatment made while
competent are felt to be not reliable, not current or not applying to the
present circumstances; (ii) if the treatment is in the best interest of the
patient; (iii) if the patient will not get better without the treatment.

438. The Human Tissues Act was amended in May 1992.  The Act regulates
inter vivos transfer of human tissue for transplants and post­mortem transfer
of human tissue for transplants and other purposes.  A donor can request in
writing, in the presence of at least two witnesses, during his or her last
illness, that his or her body or specific parts thereof be used after death
for therapeutic purposes, or for the purposes of medical education and
research.  Procedures for consent are outlined in the Act.  A consent form has
been attached to each New Brunswick driver's licence since 1979.  The Act
makes it illegal to buy, sell or deal in human tissues, directly or
indirectly, other than blood or a blood constituent.

439. In 1993, the New Brunswick Human Tissues Programme Advisory Committee
proposed to the Department of Health and Community Services that
organ­donation information be included in Medicare's proposed magnetic­strip
card.  This would significantly increase the number of potential donors in
New Brunswick and create a much more effective information­retrieval system
in hospitals:  deceased persons who have agreed to donate their organs could
be immediately identified through the information contained in their
magnetic­strip card.  Plans are currently under way for the implementation of
this proposal when the Department introduces the new magnetic­strip card in
December 1994.  Upon receipt of the new card, every Medicare recipient will be
required to complete a form that contains reference to organ donation in the
“must­complete” section.  This information will then be stored electronically
on Medicare's new magnetic­strip card.

440. As of March 1994, children who would have previously been placed in a
provincial institution, as called for by the place of safety provision of the
Family Services Act, are now placed in family support or foster home settings,
where they can receive community­based care.

441. The Mental Health Act, 1994 provides for a tribunal to order the
treatment of a person under 16 if it is in the patient's best interest,
provided certain criteria have been met.  Appeal procedures are provided for
in the Act.
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442. A new six­bed community residential centre is expected to be established
in Moncton by May 1995.  This facility will support community­based programmes
by providing evaluation and diagnostic services, as well as short­term respite
care.

Article 9

443. The Mental Health Act was amended in May 1994 to provide expanded rights
for psychiatric patients in the Province of New Brunswick.  In particular,
certain procedures for involuntary admission to a psychiatric facility were
changed.  Procedures to follow for involuntary admission to a psychiatric
facility in New Brunswick are contained in the new Act.

444. The Act calls for the creation of a patient advocate to advance the
legal and civil rights of involuntary patients.  There are three patient
advocates in New Brunswick.

445. Every psychiatric facility has the power to carry on its undertaking as
authorized by the Mental Health Act, but where the provisions of other Acts
conflict with those of the Mental Health Act, the provisions of the Mental
Health Act prevail.

Article 10

446. In compliance with the federal Young Offenders Act, section 7 (2), it is
the policy of the Department of the Solicitor General, Correctional Services
Division, that all young offenders are to be held separate and apart from any
adult who is detained or held in custody.  Procedures to follow are contained
within the Young Offender Institutional Policy and Procedures (1993) and the
Institutional Services Policy and Procedures (1990) of the Department of the
Solicitor General, Correctional Services Division.

447. It is the policy of the Correctional Services Division to separate
convicted and accused persons.  The Division operates three kinds of adult
facilities.  These are jails, correctional centres and community­residential
centres.  Those persons awaiting trial are held in jails and/or correctional
centres.  Once sentenced, prisoners may then be transferred to other
correctional centres, jails and/or community­residential centres for
rehabilitative programming.

Article 17

448. The Right to Information Act ensures that every person is entitled
to request and receive information relating to the public business of the
province upon completion of an application form and payment of a fee of
five dollars.  Any person may request information by applying to the minister
of the department where the information is likely to be kept or filed, and the
appropriate minister shall grant or deny the request within 30 days of receipt
of the application.  The Act defines situations where there is no right to
information.  Any person who is not satisfied with the decision of an
appropriate minister, or where the appropriate minister fails to reply to a
request within the time prescribed, may refer the matter to the Office of the
Ombudsman or to the court.
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449. The privacy rights and right to information provisions of the Mental
Health Act were amended in May 1994 with a view to giving broader rights
to patients.  Without exception, the patient is entitled to privacy of
communication.  The Act also stipulates that patients are entitled to examine
and copy their clinical record.  However, the administrator may apply to the
review board to withhold part or all of the record.  The patient and the
administrator may make submissions to the Review Board before a decision is
made.  If a patient is not satisfied with the decision of the Review Board,
he or she may make a complaint to the Office of the Ombudsman or apply to the
courts.  The Act also provides specific guidelines for situations in which the
administrator may disclose information to others.

450. The Family Services Act was amended in May 1992 to provide for stricter
enforcement of support payments.  The provincial enforcement service may
apply to the minister to have a provincial information bank searched.  The
information is then released to the enforcement service for purposes of
enforcing an order for support.  The release and disclosure of information for
the purpose of enforcing support orders shall not be deemed a contravention of
any Act or regulation or any common­law rule of confidentiality.

Article 18

451. The Schools Act, assented to 20 June 1990, provides for one publicly
funded educational system, from Grade 1 through to Grade 12.  Kindergarten is
an optional, free programme.

452. Section 78 of the Schools Act states that all schools conducted under
this Act are to be non­sectarian.

453. Section 60 of the Act provides that no action shall be taken with
respect to the absence of children from school on a day regarded as a Holy Day
by the Church or religious denomination to which the child, or parents of the
child, belong.

Article 23

454. The Marital Property Act recognizes that contributions of husband and
wife to a marriage are of equal importance, and each spouse is entitled to an
equal share of the marital property except in certain special circumstances. 
In ordinary circumstances, the Act stipulates that each spouse is equally
entitled to possession of the marital home.  There are certain rights that
flow from this entitlement:  therefore, the legal owner of the marital home
cannot force the other to leave, and cannot dispose of the home or household
goods without the other's consent.

455. The support provisions of the Family Services Act, unlike those dealing
with property under the Marital Property Act, extend to common­law spouses who
have lived together for three or more years, or who are in a relationship of
some permanence and have a child.  Either spouse may ask for support from the
other, based on their respective need and ability.  Both parents are obligated
to contribute toward their children's upbringing, to the extent that they are
able to do so.
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456. There have been changes to the Family Services Act which provide for
stricter enforcement of family support orders.  In May 1991, the Act was
amended to empower the court to register a lien against a payer's property if
the payer is in default of payment of a support order.  In April 1992, a new
system of enforcing support orders was established in New Brunswick called the
Family Support Orders Service.  The Service, which is free and optional for
those who choose to use it, provides that support orders and agreements filed
with the court for the purpose of enforcement are automatically collected and
monitored by the court.  If the person owing support does not make a payment
or underpays, the court automatically takes immediate action to enforce the
order.  In May 1992, the Act was amended to allow the Family Support Orders
Service to apply to the minister to have a provincial information bank
searched.  The information is then released to the Service for purposes of
enforcing the support order.  The release and disclosure of information for
the purpose of enforcing support orders shall not be deemed a contravention
of any Act or regulation, or any common­law rule of confidentiality.

457. In September 1993, the Department of Income Assistance (now the
Department of Human Resource Development) began to enforce a family support
orders policy which recognizes that parents have an obligation to support
their childen and that those seeking assistance must first seek all other
means of support.  The policy requires single parents who are applying for, or
who are already on income assistance, to identify the paternity of their child
or children in order to determine their eligibility for and level of income
assistance benefits.

Article 24

458. The protection provisions of the Family Services Act apply to all
children without discrimination.

459. The Vital Statistics Act is expected to be amended in October 1994 to
permit registration of the birth of a child in a name that is determined in
accordance with the child's cultural, ethnic or religious heritage.  These
changes will recognize the expanding multicultural reality of the province
and will enable the birth of a child to be registered in accordance with
Aboriginal practices and traditions.  The Change of Name Act will permit a
change of registered name in the same manner as the Vital Statistics Act.

Article 27

460. The Province of New Brunswick continues to implement its Official
Languages Policy, which came into force in 1988.

461. In November 1990, the Official Languages of New Brunswick Act was
amended to ensure that all citizens of the province have the right to be heard
by a court that understands, without the need for translation, the official
language in which the person intends to proceed.

462. The Insurance Act sets out certain requirements regarding the provision
of legal services, and of forms and documents relating to insurance contracts
in both official languages upon request.
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E.  Quebec

463. The government of Quebec committed itself to complying with the
International Covenant on Civil and Political Rights by adopting Order in
Council 1438­76 on 21 April 1976.

464. The following report contains information on the measures taken by 
the government of Quebec to implement the Covenant during the period from 
1 June 1990 to 31 May 1994.  It thus adds to the information in the previous
reports.

465. It should be noted that relevant information on implementation of the
Covenant is already included in the contributions of the government of Quebec
to Canada's twelfth report on the International Convention on the Elimination
of All Forms of Racial Discrimination, fourth report on the Convention on the
Elimination of All Forms of Discrimination against Women and initial report on
the Convention on the Rights of the Child.  Where necessary, more specific
references will be made to those reports in the discussions on the relevant
articles.

Article 2

466. Quebec's Commission des droits de la personne, which is responsible for
promoting and upholding the principles enunciated in the Charter of Human
Rights and Freedoms (R.S.Q., c. C­12), opened 4,521 investigations between
1 January 1990 and 31 December 1993.  The appendix to this section presents
the distribution of those investigations by year, ground of discrimination and
sector of activities.

467. As mentioned in paragraph 118 of the third report, Quebec's National
Assembly passed the Act to Amend the Charter of Human Rights and Freedoms
Concerning the Commission and Establishing the Tribunal des droits de la
personne (S.Q. 1989, c. 51) in June 1989.  Since the Act came into force on
1 January 1990, the Tribunal has rendered 85 judgements under its jurisdiction
over discrimination and exploitation.  A number of those judgements have
quoted or drawn inspiration from international human rights instruments,
including the Covenant.

Article 3

468. Quebec's Commission des droits de la personne has continued its
implementation of affirmative action programmes (see paragraphs 115 and 116 of
the third report).  At the end of 1993, there were 45 active
voluntary­programme files.  As of that time, 321 private companies had
undertaken to participate in the contractual compliance programme; 124 of them
were under an obligation to set up an affirmative action programme.  The
companies concerned have a total of 118,000 employees.

469. However, companies participating in both voluntary programmes and the
contractual compliance programme have mentioned that the recession sometimes
makes it hard to achieve the numerical objectives that have been set.  Such
programmes can only be entirely effective in a period of economic recovery.
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Article 7

470. Where acts of the police are concerned, section 35 of the Act Respecting
Police Organization (R.S.Q., c. 0­8.1) provides that the Code of Ethics of
Quebec Police Officers (R.S.Q., c. 0­8.1, r.1) sets out the duties incumbent
upon and standards of conduct to be upheld by police officers in their
relations with the public.  The Code applies to members of the Sûreté du
Québec, the Police Department of the Communauté urbaine de Montréal and every
other municipal police force, and to special constables.

471. The Code of Ethics regulates the conduct of police officers in the
performance of their duties (sect. 5), prohibits them from engaging in any
form of abuse of authority, and requires that they respect the authority of
the law and of the courts, that they perform their duties with integrity and
impartially, and that they respect the rights of any person in their custody
(sects. 6­10).

472. Any breach or omission in respect of a duty or standard of conduct
constitutes a transgression and is subject to penalty under the Act Respecting
Police Organization, which provides for machinery consisting of complaints,
investigations and hearings of a quasi­judicial nature to ensure the
implementation of the Code and in so doing to effectively protect citizens'
rights (sects. 35­149).  The Rules of Evidence, Procedure and Practice of the
Comité de déontologie des policiers (R.S.Q., c. 0­8.1, r.2) ensure an
expeditious and simple proceeding that respects the principles of natural
justice and equality between the parties.  The function of the Police Ethics
Commissioner is to receive and examine complaints.  Thus, in 1993­1994, the
Commissioner received 1,092 complaints about the conduct of 1,558 police
officers or special constables, most of which concerned breaches of 
sections 5, 6 and 7 of the Code of Ethics of Quebec Police Officers: 
misconduct, abuse of authority, and disrespect for the authority of the law
and of the courts.  Of those complaints, 53 per cent resulted in
investigations and 12 per cent resulted in attempts to conciliate the parties. 
After examination, a certain number of complaints were held to be frivolous,
vexatious or made in bad faith (28 per cent).  During that period, the Comité
de déontologie policière, which is responsible for deciding whether a police
officer's conduct is a transgression of the Code of Ethics, imposed 31
penalties ranging from warnings to dismissals.

473. The Minister of Public Security may request the Director General of the
Sûreté du Québec, the chief of any other police force or any person
responsible for any other class of peace officers to submit, within the time
the minister indicates, detailed reports on disturbances of the peace, order
or public security and, where appropriate, reports on the corrective measures
he or she intends to take (section 173 of the Act).

474. Furthermore, a coroner may also, at an investigation or inquest, make
any recommendation directed toward better protection of human life pursuant to
section 3 of the Act Respecting the Determination of the Causes and
Circumstances of Death (R.S.Q., c. R­0.2).

475. Finally, it should be added that victims of unlawful acts can also bring
actions in civil liability to obtain compensation.
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476. Articles 10 through 31 of the new Civil Code of Quebec contain
provisions on the consent a person must give before undergoing a medical or
psychiatric examination, receiving care or treatment, undergoing surgery,
whether therapeutic or otherwise, alienating a part of his or her body or
being submitted to an experiment.  In such matters, which are related to the
integrity of the person, the Code draws its inspiration from the principle
that the human body may not be the subject of trade; it reaffirms the
inviolability of the person by stating as a basic rule that the person must
give his or her free and enlightened consent before any act whatsoever,
whether medical or otherwise, is performed.  The new Code also lays down the
rules that apply in an emergency, or where persons are incapable of giving
their consent due to age or lack of discernment.

477. The Code lists the circumstances in which a minor or a person of full
age who is incapable of giving his or her consent may submit or be submitted
to an experiment and lays down the general framework for such experiments.  It
also states the principle that a person must consent before a part of his or
her body that is removed as part of the care that he or she receives may be
used for research purposes.  The Code also states the principle that the
alienation by a person of a part or product of his or her body is gratuitous
and that an experiment may not give rise to any financial reward other than
the payment of an indemnity as compensation for the loss and inconvenience
suffered by the person submitted thereto.

Article 9

478. In Quebec, section 1 of the Charter of Human Rights and Freedoms
provides for the right to personal freedom and security, and sections 1
through 38 of the Charter prevail over any other Act, even subsequent to the
Charter.  Chapter III of the Charter (sects. 23­38) on judicial rights
entrenches the rights recognized in article 9 of the Covenant in relation to
arrest, detention and a fair trial.  Thus, the Charter provides that no one
may be deprived of his or her liberty or rights except on grounds provided by
law and in accordance with prescribed procedure (sect. 24).  Furthermore, no
one may be subjected to unreasonable search or seizure (sect. 24.1), and every
person arrested or detained must be treated with humanity and with the respect
due to the human person (sect. 25).  Every person arrested or detained has a
right to be promptly informed, in a language he or she understands, of the
grounds for his or her arrest or detention, and of the specific offence with
which he or she is charged.  Such a person has a right to immediately advise
his or her next of kin, to have recourse to the assistance of an advocate, and
to be promptly informed of those rights (sects. 28, 28.1 and 29) and brought
before the competent tribunal or released (sect. 30).  Finally, section 49
entitles a victim of interference with any right or freedom to obtain the
cessation of such interference and compensation for the resultant moral or
material prejudice.

479. Articles 73 and 82 of the Code of Penal Procedure (R.S.Q., c. C­25.1)
confirm the common­law principles of Canadian criminal law, by providing that
an accused has a right to be informed of the grounds for his or her arrest.  A
failure to respect this right may result in exclusion of any evidence obtained
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in such circumstances and, as a consequence, in acquittal of the accused.  The
declarations used by police forces when arresting an individual take this
right entirely into account.

480. Concerning the time for appearance, in addition to the applicable
general rules of Canadian criminal law, the Code of Penal Procedure provides
that an accused may be arrested if he or she refuses to identify himself or
herself adequately, or refuses to stop committing an offence.  The arrested
person must be released from custody once the grounds for his or her arrest
cease to exist.  In every case, article 89 of the Code provides that if the
accused is kept in custody, he or she must be brought before a court within
24 hours.

Article 10

481. Every person imprisoned in Quebec's corrections system may avail himself
or herself of the relevant sections of the Canadian and Quebec Charters 
(more specifically sections 7, 9, 11, 12 and 24 of the Canadian Charter and
sections 1, 24 through 32.1 and 49 of the Quebec Charter) to determine whether
his or her rights are being respected and, if necessary, ensure that they are
respected or, if they are not, to obtain relief, thus giving effect to the
provisions of the Covenant.

482. Thus, some 65 habeas corpus proceedings were instituted against Quebec
prison authorities between 1 April 1990 and 30 April 1994.  This means that 
65 persons imprisoned in Quebec houses of detention applied to a court to
decide without delay on the lawfulness of their detention (article 9 (4) of
the Covenant), and some of them, where appropriate, were released or had their
lockdowns or cellular confinements terminated.

483. Finally, in the same period as that referred to in the preceding
paragraph, the corrections services paid $179,917 in compensation to
incarcerated persons as a result, among other things, of claims for unlawful
detention (article 9(5) of the Covenant) and for the loss of personal effects.

484. In September 1989, the Government published a draft regulation on houses
of detention, and Quebec's Commission des droits de la personne adopted a
position on this draft regulation in April 1990.  The draft regulation
maintained the right of accused persons to be segregated from convicted
persons and, to a certain extent, the right of accused juvenile persons and
juvenile offenders to be segregated from adults.  However, the recognition of
these rights was subject to a general reservation related to situations
endangering the security of inmates and accused persons, of third persons and
of the institution.  The Commission pointed out that the restrictions placed
by the draft regulation on the right to segregated detention was inconsistent
with sections 26 and 27 of Quebec's Charter of Human Rights and Freedoms.  The
Commission's position was also based on an analysis of the meaning of
article 10 of the Covenant.  In particular, the Human Rights Committee had
already stated in General Observation No. 21 that “to treat all persons
deprived of their liberty with humanity and with respect for his or her
dignity is a fundamental rule of universal application, and that application
cannot therefore be dependent on the physical resources available in a State
Party”.  The Commission accordingly felt that the “exceptional circumstances”
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referred to in article 10(2)(a) are not related solely to a shortage of
physical resources.  After the Commission had adopted this position, the draft
regulation was withdrawn.

Article 11

485. The relevant information was provided in the first report.

Article 12

486. Although the issue arose in relation to an employment contract, it
should be noted that the validity of a municipal council's resolution
requiring employees of a municipality to reside on its territory has been
challenged in the Court of Appeal of Quebec.

Article 14

487. In addition to the information provided in previous reports, a project
initiated by the Commission des droits de la personne to educate Quebec's
legal and judicial communities to the problem of adequate understanding of 
the judicial process by deaf persons was carried out between April 1993 and
March 1994.  The objective was to acquaint government and non­governmental
organizations with the specific problems faced by deaf persons in relation to
equal access to justice.  The information sessions reached both government
managers, and advocates and notaries.

Article 16

488. To update the information contained in the first report, Quebec's
National Assembly passed the new Civil Code of Quebec (C.C.Q.) on
18 December 1991, and article 1 of the new Code restates the provisions 
of article 18 of the former Code.

Article 17

489. In the process to reform the Civil Code, the Quebec government
introduced a specific chapter on the protection of privacy (arts. 35­41). 
Article 35 provides that no one may invade the privacy of a person without the
consent of the person or the person's heirs unless authorized by law.  The
purpose of articles 37 et seq. is to establish a legal framework for the
activities of persons (legal persons established for a private interest, in
particular) who establish files on other persons.  The Civil Code provisions
add to the guarantees laid down in the Charter of Human Rights and Freedoms,
which were mentioned in the first report.  Section 24.1 of the Charter, which
reads “No one may be subjected to unreasonable search or seizure”, also
protects the individual from unreasonable interference.  

490. Two other statutes have added to the protection of privacy, where
information on an individual held by a public body or private sector
organization is concerned:  the Act Respecting Access to Documents Held by
Public Bodies and the Protection of Personal Information (R.S.Q., c. A­2.1)
and the Act Respecting the Protection of Personal Information in the Private
Sector (S.Q. 1993, c. 17).  Where the second of these statutes is concerned,
the Commission des droits de la personne, although approving the Bill's
objectives and main characteristics, had recommended that it be amended to
fully guarantee respect for privacy; several of the amendments suggested by
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the Commission were incorporated into the final version of the Act.  (General
Observation No. 16 of the Committee, para. 10).

491. It should be mentioned that a request was made to the Commission des
droits de la personne in 1992 for an opinion on the video surveillance of
public roadways conducted by certain municipalities.  In its opinion, the
Commission recommended that to ensure that interference with privacy is
impossible, the videotaping of persons on commercial or residential roads be
limited to cases in which an offence is being committed or is about to be
committed, or to cases in which there are reasonable and probable grounds to
believe that an offence could be committed.

492. In paragraph 5 of General Observation No. 16, the Committee asks States
to indicate in their reports what meaning they give to the terms “family” and
“home”.  In Quebec, the right to privacy relates primarily to the person,
regardless of whether or not the person lives in a family.  There is no single
definition of “family”, as each individual is free to consider himself or
herself to be or not to be a member of a family, whether extended or
otherwise.  Every person has a right to respect for privacy regardless of the
type of family in which he or she lives.  Moreover, article 75 of the Civil
Code of Quebec provides that the domicile (home) of a person, for the exercise
of his or her civil rights, is at the place of his or her principal residence. 
The concept of privacy applies primarily to the concept of residence, that is,
the place or places where a person usually resides.

493. Finally, according to section 49 of the Charter of Human Rights and
Freedoms, a victim of interference with the right to privacy may apply to an
ordinary court of law to obtain the cessation of such interference, and
compensation for the resultant moral or material prejudice.  Since 1990, more
than 25 judicial decisions on this subject have been reported.

Article 18

494. In addition to section 3 of the Charter of Human Rights and Freedoms,
which was mentioned in the first report, section 10 of the Charter provides
that every person has a right to full and equal recognition, and exercise of
the freedom of conscience, religion and opinion without distinction, exclusion
or preference based, inter alia, on religion, political convictions or
language.  The Education Act (R.S.Q., c. I­13.3) provides for the freedom to
choose between moral instruction, Catholic or Protestant religious
instruction, and instruction of another religious denomination, where such
instruction is given at the school.

495. On the freedom of religion, the Supreme Court of Canada held in
Commission scolaire de Chambly v. Bergevin, [1994] 2 S.C.R. 525, that, to
comply with the Charter of Human Rights and Freedoms, a school board had to
pay Jewish teachers who, in observance of their religious precepts, had been
absent and unavailable to teach on the day of Yom Kippur.  The Supreme Court
considered the action taken by the school board to accommodate the religious
beliefs of these teachers, which was limited to granting them a day of unpaid
leave to celebrate Yom Kippur, to be insufficient.
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496. In another decision, P.(D.) v. S.(C.), [1993] 4 S.C.R. 141, the Supreme
Court upheld the constitutionality of article 30 of the Civil Code of Lower
Canada (now article 33 of the Civil Code of Quebec), according to which
decisions concerning a child must be based on the child's interest, and
respect for his or her rights.  This provision is of potential relevance in
family matters, where parents with different religious convictions disagree
over their child's religious education and apply to a court to settle the
dispute.  We should also mention that, according to article 599 of the Civil
Code of Quebec, the father and mother have the rights and duties of custody,
supervision and education of their children.

Article 19

497. Sections 58 and 68 of the Charter of the French Language
(R.S.Q., c. C­11) on the language of commerce and business were amended by the
Act to Amend the Charter of the French Language (S.Q. 1993, c. 40).  The new
version of section 58 establishes the principle that public signs and posters,
and commercial advertising, may now be either in French alone, or in French
and another language, provided that French is markedly predominant.  On the
subject of firm names, the new version of section 68 provides that, as a
general rule, a firm name may be accompanied with a version in a language
other than French provided that, when it is used, the French version of the
firm name appears at least as prominently.  As for the use of firm names in
public signs and posters, and commercial advertising, it is governed by the
rules that apply under section 58 of the Charter of the French Language. 
Moreover, these provisions have been brought to the attention of the Committee
on Human Rights in the form of detailed additional information on internal
measures adopted in response to the Committee's observations respecting
communications Nos. 359/1989 and 395/1989.

498. In May 1991, the Commission des droits de la personne made a number of
recommendations to the Commission des écoles catholiques de Montréal on the
use of languages inside French schools.  It stressed the problem, from the
point of view of freedom of expression, raised by that school board's proposed
ban on the use of languages other than French on school grounds.  Although
legitimate insofar as it applied specifically to teaching activities, such a
ban would be inconsistent with the Charter of Human Rights and Freedoms if it
were also to apply to relations among students outside those activities.  The
Commission des écoles catholiques de Montréal followed the Commission's
recommendations.

Article 20

499. Hate propaganda is prohibited by section 319 of the Criminal Code.  In
Quebec, section 319 is complemented by a directive of the Attorney General to
his or her prosecutors requiring that, at the time of sentencing for such a
crime, they stress its discriminatory nature as an aggravating factor for the
sentence.

500. Paragraphs 204, 205 and 206 of Canada's twelfth report on the
International Convention on the Elimination of All Forms of Racial
Discrimination report on the activities of the Commission des droits de la
personne.  They mention the establishment in 1990 of the Comité d'intervention
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contre la violence raciste, the report it published in June 1992 and the
measures proposed as the result of a symposium on racist violence organized in
1993.  Finally, they mention that the Commission is pursuing its public
activities to combat racist movements.

501. The Commission des droits de la personne has also studied the question
of the balance between the fundamental freedoms, freedom of expression in
particular, frequently raised in their defence by racist movements, and the
rights to dignity and equality, among others.  At first, the Commission's
study consisted in analysing the means provided by the Charter of Human Rights
and Freedoms for combating the activities of racist movements.  This review of
the legal avenues made it possible to define the limits and suggest possible
solutions while keeping international obligations and certain constraints
flowing from constitutional law in mind.

Articles 21 and 22

502. The legislative basis for the recognition and protection of the rights
set out in articles 21 and 22 lies primarily in the Charter of Human Rights
and Freedoms and the Labour Code (R.S.Q., c. C­27).  Section 3 of the Charter
states clearly that every person possesses the freedoms of peaceful assembly
and of association.  The exercise of these rights can be subjected to no
constraints of a discriminatory nature, as victims of any unlawful
interference with their rights and freedoms have specific remedies at their
disposal.

503. Of the other Quebec legislation applicable on this subject in respect of
collective labour relations, the Labour Code constitutes the main illustration
of the practical application of the principles contained in articles 21 and 22
of the Covenant.  It provides as follows:  “Every employee has the right to
belong to the association of employees of his choice, and to participate in
the formation, activities and management of such association” (sect. 3).  In
this respect, it contains measures to protect union activities and a mechanism
for the certification of representative associations by independent
organizations on the basis of clearly defined criteria that are known in
advance.  An association that has proven its representativeness will, for a
limited period, have the exclusive right (and related duties) to represent a
defined group of employees in collective bargaining.  Among other measures,
the Code also recognizes the right to strike, which is a practical
manifestation of the right of peaceful assembly when it takes the form of a
picket line, and grants legal protection by prohibiting the employer from
using replacement workers to perform the strikers' work, except within very
strict limits.  In the public and parapublic sectors and in the public
service, however, the right to strike is subject to the maintenance of
essential services, while municipal policemen and firemen have mandatory
arbitration in lieu of the right to strike.  Where the right of peaceful
assembly is concerned, the legislation simply prohibits the holding of union
meetings in the workplace, unless certain conditions are satisfied.

504. Quebec's National Assembly has also passed a number of special
provisions for specified groups of employees, or for one or more sectors of
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activity, on the exercise of the rights of peaceful assembly and association. 
This is true, for example, of provincial police officers, the construction and
provincial public service sectors, and artists.

Article 23

505. Aside from the information about the family included in article 17 of
the Civil Code of Quebec, Book Two of the Code lays down a series of rules
aimed at maintaining harmonious relations within the family and protecting its
members.  It establishes the principle of the equality of spouses in the
exercise of their parental authority along with their obligation to maintain
their children.

506. In its chapter on economic and social rights, the Charter of Human
Rights and Freedoms confirms that a husband and wife have the same rights,
obligations and responsibilities in the marriage.  It further provides that
every person has a right, for himself or herself and his or her family, to
measures of financial assistance and social measures susceptible of ensuring
such person an acceptable standard of living.  This right is supported by a
number of government income security and social services programmes.

507. As for article 23 (3) of the Civil Code of Quebec, it provides that
marriage may be contracted only between a man and a woman expressing openly
their free and enlightened consent, and they must be at least 16 years of age.

508. At the dissolution of the matrimonial regime established between
spouses, the National Assembly has provided for a series of measures intended
to ensure that the spouses have equal rights and to protect their children. 
Two specific examples are the partition of the family patrimony provided for
in articles 414 et seq. of the Civil Code and the compensatory allowance
provided for in articles 427 et seq.  Nor does the dissolution of the marriage
deprive the children of the advantages secured to them by law or by the
marriage contract.  Articles 513 and 521 of the Code further provide that the
rights and duties of fathers and mothers toward their children are unaffected
by such circumstances.

509. The Quebec government has established a Secrétariat à la famille under
the authority of the Minister Responsible for the Family; its mandate is to
analyse the evolution of the socio­economic conditions of families and
identify their needs.  Among other things, the Secrétariat has implemented
multiyear action plans.

Article 24

510. After the adoption of the Covenant, the rights provided for in this
article were restated and elaborated upon in the Convention on the Rights of
the Child.  Canada's initial report related to that Convention and the answers
given to the Committee on the Rights of the Child in anticipation of the
review of that report contain all the relevant information.  Members of the
Human Rights Committee are invited to consult, when they discuss Quebec in
particular, paragraphs 862 through 969, and more specifically paragraphs 853
through 864, 870 and 871 of Canada's report.
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Article 25

511. In addition to the information contained in the first three reports, to
perfect the exercise of the rights provided for in this article, a number of
amendments have been made to the Election Act (R.S.Q., c. E­3.3) to delimit
electoral divisions in such a way as to better ensure that the principle of
effective representation of electors is respected.

Article 26

512. The protection of the right to equality provided for in section 10 of
the Charter is one of the principal responsibilities of the Commission des
droits de la personne.  Information on the Commission's activities in this
area can be found in the discussion on article 2.

513. In November 1993, the Commission des droits de la personne held public
hearings on violence and discrimination against gays and lesbians.  This
consultation, which was the first of its kind in North America and marked a
turning point for the gay and lesbian communities and for Quebec society as a
whole, was the result of several months of reflection and discussion within
the Commission and with its partners.  The Commission received 75 briefs, 44
of which were presented in public.  In May 1994, the Commission published its
report on the consultation.  The report contained 41 recommendations related
to the following areas:  health and social services, relations with the police
and consistency of legislation with the Charter.  It was sent to the political
authorities and to those who had participated.

514. On 29 June 1993, the Commission des droits de la personne adopted a
document entitled Accès à l'égalité, ancienneté et discrimination.  This
document analyses the problems that may arise where the seniority principle,
as developed in collective agreements between employers and employees, impedes
the institution or maintenance of affirmative action programmes in the
workplace.  In the Commission's opinion, this is true, inter alia, where a
company's existing seniority system has the effect of prolonging the
consequences of past discriminatory practices against such groups as women and
ethnic minorities.  The Commission's document aims to mitigate the impact of
the seniority principle on affirmative action measures, especially where a
company lays off a large number of employees.

515. On 28 January 1994, the Commission adopted guidelines on discrimination
against pregnant women.  This type of discrimination occurs primarily in
situations related to hiring, separation and non­renewal of a fixed­term
employment contract.  The guidelines make a distinction between direct and
indirect discrimination against pregnant women.  They also pay special
attention to the complex problem of discrimination related to the existence of
fixed­term contracts.  On the topic of such contracts, the Commission's
guidelines draw their inspiration from the business­relationship concept,
which relates to the de facto existence, regardless of the formal wording of
the contract, of a certain continuity of the duties performed.  Where such a
business relationship exists, the situation of an employee under a fixed­term
contract is, in view of the Charter of Human Rights and Freedoms, comparable
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to that of an employee in an indefinite employment relationship.  In many
cases, the employer is, therefore, despite the term stipulated in the
contract, under an obligation of reasonable accommodation.

516. On 31 March 1994, the Commission ratified guidelines entitled Lignes
directrices sur la condition sociale.  In the Commission's opinion, the
social­condition criterion mentioned in section 10 of the Charter of Human
Rights and Freedoms refers to the rank, social standing or class that is or
may be attributed to a person primarily on the basis of his or her income,
occupation and education.  However, the social condition criterion must be
defined in light of both its objective (economic situation) and subjective
(status) dimensions.

517. To take the field of employment as an example, discrimination based on
social condition in employment matters may thus be based on objective or
subjective factors.

518. To determine whether a complaint in this field is admissible, it will
first be necessary to establish a relationship between certain indicators
(such as unstable employment, unemployment and social assistance) and the
social condition (economic class and status) in the specific context in which
the interaction occurs.  It will then be necessary to determine whether entire
classes of individuals in the same situation are excluded on the basis of
status or economic class, regardless of whether or not they are capable of
satisfying the objective requirements of the job in question.

519. At the level of jurisprudence, the establishment of the Human Rights
Tribunal has made possible a significant evolution of the concepts and
principles employed in respect of discrimination.  Thus, it has been
recognized that the right to equality (sect. 10 of the Charter) applies to
all the protected rights and freedoms.  A promising evolution of precedents
related, inter alia, to racial and sexual harassment, age­based discrimination
and indirect religious discrimination can also be seen in the Tribunal's
decisions.

520. On this last point, it should be noted that the Supreme Court of Canada
has clarified the nature and scope of a union's responsibility in respect of
indirect religious discrimination and of reasonable accommodation (Central
Okanagan School District v. Renaud, [1992] 2 S.C.R. 970).  In a judgement
rendered on 23 June 1994, that has already been discussed under article 18
(Bergevin), the highest court of the land also clarified the nature of the
duties incumbent upon an employer whose employee wishes to be absent from work
for reasons related to his or her religion.  The Court held that, in the
circumstances of the case, the employer had not shown that to grant paid leave
would result in an unreasonable financial burden.
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Article 27

521. In addition to section 43 of the Charter of Human Rights and Freedoms,
which was discussed in the first report, section 18.3 of the Act Respecting
the Ministère des Affaires internationales de l'Immigration et des Communautés
culturelles (R.S.Q., c. M­21.1) gives the Minister the responsibility for
devising a policy relating to the development of cultural communities and to
their full participation in Quebec society.  In this respect, the Enoncé de
politique en matière d'immigration et d'intégration (immigration and
integration policy statement), which was adopted in 1990, proposes to
encourage the recognition of the pluralistic nature of Quebec society through
the promotion of attitudes favourable to immigration and to ethnic, racial and
cultural diversity by increasing ethnocultural representation in the principal
socialization media and increasing the value placed in contributing cultures. 
Moreover, this policy statement and the resulting action plan have already
been discussed in paragraphs 185 et seq. of Canada's twelfth report on the
International Convention on the Elimination of All Forms of Racial
Discrimination.  The Department has established various financial assistance
programmes to support original cultures, promote intercommunity relations or
support organizations that implement projects to adjust to the pluralistic
nature of Quebec.
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Appendix

I.  Distribution of investigations opened by the Commission des droits
de la personne in 1990 by ground and sector of activities      

Sector

Employment Housing Access to Others Total %
Goods public
Services transport

and places

Ground

Handicap 157 46 31 18 252 19.7

Harrassment* 169 19 4 44 236 18.4

Sex 132 9 4 1 156 11.4

Age 114 23 4 4 145 11.3

Civil status 78 21 2 6 107 8.4

Race/colour 46 8 10 14 78 6.1

Ethnic/national 41 11 10 8 70 5.5
origin

Pregnancy 57 6  ­ 1 64 5.0

Criminal record 38 2 ­ 1 41 3.2

Language 27 2 ­ 4 33 2.6

Political 18 2 ­ 9 29 2.3
convictions

Social condition 10 15 2 1 28 2.2

Sexual 10 8 ­ 3 21 1.6
orientation

Religion 6 3 1 2 12 0.9

Exploitation ­ 3 ­ 9 12 0.9

Multiple grounds 3 ­ ­ 3 6 0.5

Total 906 178 68 128 1 280 100

*Harrassment

 Sex 90 4 ­ 6 100 42.4

 Race/colour 10 1 1 17 29 12.3

 Other 69 14 3 21 107 45.3

 Total 169 19 4 44 236 100%

 %/236 71.6 8.1 1.7 18.6 100%
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II.  Distribution of investigations opened by the Commission des droits
    de la personne in 1991 by ground and sector of activities        

Sector

Employme Housin Access Access Judicial Others Total %
nt g to to rights

goods public
and transpor
service t and
s places 

Ground

Sex 252 1 9 ­ ­ 1 263 16.5

Handicap l73 6 46 15 1 2 243 15.2

Race/colour 89 10 23 5 20 13 160 10.0

Ethnic/nation 69 9 18 5 29 7 137 8.6
al origin

Age 105 9 4 6 1 1 126 7.9

Civil status 89 5 10 ­ ­ ­ 104 6.5

Criminal 49 ­ ­ ­ ­ ­ 49 3.1
record

Pregnancy 43 ­ 3 ­  ­ ­ 46 2.9

Language 17 ­ 10 ­ ­ ­ 27 1.7

Religion 12 ­ 12 ­ ­ 1 25 1.6

Sexual 18 ­ 1 2 ­ 3 24 1.5
orientation

Social 9 7 4 ­ 1 2 23 1.4
condition

Political 12 ­ ­ 1 ­ ­ 13 0.8
convictions

Harassment 278 19 6 2 ­ 23 328 20.6

Exploitation

­ elderly ­ 2 10 ­ ­ 7 19 1.2
­ handicapped ­ ­ 1 ­ ­ 5 6 0.4

Reprisals ­ ­ ­ ­ ­ 2 2 0.1
(s.82)

Total 1 215 68 157 36 52 67 1 595

% 76.2 4.3 9.8 2.2 3.3 4.2 100
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III.  Distribution of investigations opened by the Commission des droits
     de la personne in 1992 by ground and sector of activities        

Sector

Employme Housin Access Access Judicial Others Total %
nt g to to rights

goods public
and transpor
service t and
s places 

Ground

Handicap 130 6 43* 5 ­ 1 185 23.0

Sex 98 1 4 1 ­ ­ 104 12.9

Age 51 14 2 9 ­ ­ 76 9.4

Race/colour 41 9 5 7 1 2 65 8.1

Ethic/nationa 38 6 9 4 3 ­ 60 7.4
l origin

Civil status 36 3 2 ­ ­ ­ 41 5.1

Social 7 20 6 ­ ­ ­ 33 4.1
condition

Pregnancy 21 1 1 ­  ­ ­ 23 2.9

Criminal 15 ­ ­ ­ ­ ­ 15 1.9
record

Language 9 ­ 1 ­ ­ ­ 10 1.2

Sexual 8 1 ­ 1 ­ ­ 10 1.2
orientation

Political 6 ­ ­ ­ ­ ­ 6 0.7
convictions

Religion 4 ­ ­ 1 ­ ­ 5 0.6

Harassment 141 9 9 ­ ­ 3 162 20.1

Exploitation

­ elderly ­ 2 ­ ­ ­ 6 8 1.0
­ handicapped ­ ­ 2 ­ ­ 1 3 0.4

Total 605 72 84 28 4 13 806

% 75.1 8.9 10.4 3.5 0.5 1.6 100

*  Of this number, it is necessary to count 25 cases of integration of handicapped
students into regular classes.
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IV.  Distribution of investigations opened by the Commission des droits
    de la personne in 1993 by ground and sector of activities        

Sector

Employmen Housin Access Access to Others Tota %
t g to goods public l

and transport and
services places 

Ground

Sex 213 3 4 1 2 223 26.6

Handicap 148 5 29 7 ­ 189 22.6

Race/colour/ethn 78 18 11 10 16 133 15.9
ic/national
origin

Age 49 23 2 4 ­ 78 9.3

Civil status 42 4 5 ­ 1 52 6.2

Pregnancy 31 ­ 2 ­ ­ 33 3.9

Social condition 5 21 3 ­ 1 30 3.6

Sexual 17 ­ 4 3 2 26 3.1
orientation

Criminal record 22 ­ ­ ­ ­ 22 2.6

Religion 11 ­ 5 ­ 2 18 2.2

Language 9 ­ ­ ­ ­ 9 1.1

Political 3 ­ 2 ­ 2 7 0.8
convictions

Exploitation

­ elderly ­ ­ ­ ­ 11 11 1.3
­ handicapped ­ ­ ­ ­ 3 3 0.4

Reprisals ­ ­ ­ ­ 3 3 0.4

Total 628** 74 67 25 43 837

% 75.0 8.9 8.0 3.0 5.1 100

**  These data include complaints made under section 10 of the Charter (grounds of
discrimination) and 10.1 (harrassment on those same grounds).
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F.  Ontario

522. This report updates the information in the initial second and third
reports.

Article 2

523. See also articles 3 and 26.

Legal aid

524. The Attorney General, in cooperation with the provincial legal aid plan,
is adding a refugee law office and three family law offices to complement
existing legal aid services in these areas.  The refugee office will provide
legal advice and representation in a linguistically and culturally sensitive
manner to refugee applicants involved in Canada's refugee­determination
tribunals and courts.  The family offices represent different models of legal
aid services, with one focusing on the broader legal, social­advocacy and
counselling needs of women involved in family conflict.

525. In October 1994, the Ontario government officially opened the African
Canadian Legal Clinic.  The government worked in collaboration with the
African Canadian community to develop the clinic.  Its mandate is to litigate
test cases aimed at eliminating race discrimination in our laws and in legal
decision­making.  The African Canadian clinic is the seventy­second clinic in
Ontario joining, among others, the Aboriginal Legal Services, and the Metro
Chinese and Southeast Asian Legal Clinics.

Extending rights and benefits to same­sex spouses

526. The government of Ontario introduced legislation in 1994 which would
have granted same­sex couples equal rights, benefits and obligations as
heterosexual common­law couples.  However, the proposed legislation was
narrowly defeated by a vote of the legislature.

Article 3

527. See also article 26.

Ontario Women's Directorate

528. The Ontario Women's Directorate (OWD) was established in 1983 to help
the government of Ontario to achieve its commitment to economic, legal and
social equality for all women in Ontario.  This work includes policy
development and review, programme coordination, consultation and public
education.  Central to the work is the recognition of diversity among women.

529. Currently, the Directorate is responsible for two specific initiatives: 
the Wife Assault Prevention and the Sexual Assault Prevention Initiatives. 
These involve a three­pronged approach to address the issue of violence
against women in the province ­ public education and prevention programmes,
shelter and support services, and law enforcement initiatives.  The Ontario
Women's Directorate coordinates this initiative.
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530. The Ontario Female Genital Mutilation (FGM) Prevention Task Force,
established in 1993, is co­chaired by the OWD and a community representative. 
The Task Force recognizes the practice of female genital mutilation as a
violation of women's human rights.  It will develop and recommend strategies
and policies designed to provide support to women and girls who have undergone
FGM, to prevent the practice, and to support community work by and for women
affected by FGM.

Gender equality in the justice system

531. In 1992, federal and provincial justice ministers endorsed the
recommendations of the Federal­Provincial­Territorial Working Group of
Attorneys General Officials on Gender Equality in the Canadian Justice System. 
The report contains 55 recommendations for immediate action and 72
recommendations for further study or referral to promote gender equality in
the justice system.  Ontario has either implemented or is in the process of
implementing most of the proposals.

Pay equity

532. On 28 June 1993, the legislature of Ontario passed amendments to the Pay
Equity Act, implementing recommendations made in the 1989 report of the Pay
Equity Office entitled Methods of Achieving Pay Equity in Sectors of the
Economy that are Predominantly Female.  These amendments, which came into
effect on 1 July 1993, will enable an additional 420,000 workers who are in
jobs that are classified as predominantly female, to achieve pay equity.

533. The amendments established two new methods of achieving pay equity: 
proportional value comparisons and proxy comparisons.  These methods
complement the existing job­to­job comparison method enacted in the existing
Act.  Both new methods, like the job­to­job comparison method, require a
gender­neutral comparison of skill, effort, responsibility and working
conditions between so­called male and female jobs.

534. Proportional value comparisons will be used by both private­sector
employers with 10 or more employees and public­sector employers regardless of
size.  They are required in situations where there are an insufficient number
of equal or comparably valued so­called male jobs to make direct comparisons
for all so­called female jobs using the job­to­job method.  The proportional
value method allows comparisons to be made indirectly between differently
valued jobs.  To use proportional value comparisons, employers must determine
the relationship between the value of the work performed and the pay received
by so­called male jobs, and apply the same principles and practices to paying
so­called female jobs.  The proportional value method took retroactive effect
on 1 January 1993.  Employers had until 1 January 1994 to prepare and post
plans, and begin paying adjustments.

535. Proxy comparisons will be used in the public sector only.  The public
sector is defined in a schedule to the Pay Equity Act and includes
universities, hospitals, schools, municipalities and colleges, plus most
social service and public health agencies.
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536. Proxy comparisons are used where there are insufficient so­called male
jobs to make comparisons using either the job­to­job or proportional value
methods.  With proxy, employers must make comparisons to jobs outside the
employer's establishment.  The choice of which jobs to use outside the
establishment is set out in another schedule to the Pay Equity Act.  The proxy
comparison method took effect on 1 January 1994.

537. The Act continues to require employers to pay any necessary adjustments
at a rate of 1 per cent of payroll per year until pay equity is achieved,
except for public­sector employers using job­to­job or proportional value
comparisons who must achieve pay equity no later than 1 January 1998.

538. The government of Ontario has publicly affirmed its commitment to assist
public­sector employers with the costs of achieving pay equity.  It
anticipates that, by the time pay equity is fully achieved, it will contribute
$1 billion annually toward pay­equity adjustment costs.

539. In addition to expanding coverage under the Act, the government has
provided significant funding to establish a new legal clinic called Pay Equity
Advocacy and Legal Services.  This clinic provides free legal advice and
representation to non­unionized women who need assistance in enforcing their
rights under the Pay Equity Act.  The clinic also acts as an advocate on
behalf of its client group and is active in law reform.

540. Finally, in 1993, the government initiated the Downpayment Programme,
which was designed to provide a “downpayment” on future pay­equity adjustments
for some of the most female­predominant and lowest­paid agencies in the public
sector.  The $50 million programme provided base wage increases of $2,500
annually for eligible so­called female jobs, and a proportional amount for
part­time workers.  The sectors targeted for the programme were:  child care,
homemaking and home­support services, community mental health services, family
violence services, libraries and information centres, immigrant services,
community corrections and Native friendship centres.

Article 4

541. The Emergency Plans Act, R.S.O., 1990, c. E.9, provides for the
formulation and implementation of emergency plans, including nuclear emergency
plans.  “Emergency” is defined as a situation caused by the forces of nature,
an accident, an international act or otherwise that constitutes a danger of
major proportions to life or property.  An emergency may be declared by the
head of the council of a municipality or by the Premier of Ontario.

542. The Act empowers the Premier or the head of the council of a
municipality, following the declaration of an emergency, to take such action
as he or she considers necessary, which is not contrary to law, to implement
the emergency plans and to protect the property and the health, safety and
welfare of the inhabitants of the emergency area.
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Article 7

543. See also article 26.

544. The Consent to Treatment Act, S.O., 1992, c. 31, received Royal Assent
on 10 December 1992.  Expected to be proclaimed in early 1995, it deals
comprehensively with consent to treatment for therapeutic, preventative,
palliative, diagnostic, cosmetic or other health­related purpose and
administered by health practitioners.

545. The legislation sets out the elements of what constitutes a valid
consent and provides a clear list of substitute decision makers, where a
patient is found to be incapable of making a specific treatment decision on
his or her own behalf.  The substitutes include those specifically designated
as such by the patient, when capable, by way of power of attorney for personal
care, as well as court­appointed guardians and family members.  The
government­appointed Public Guardian and Trustee will be the decision maker of
last resort for those with no one else to act as substitute.

546. The legislation stipulates that those acting as substitute decision
makers must base their decision first and foremost on the previously expressed
wishes of the incapable person, where those wishes are expressed when the
person was capable and over the age of 16.  Where no such wishes have been
expressed, the decision maker must make decisions in the best interest of the
patient.  The best interest test is explicitly set out in the legislation.

547. Health practitioners are obliged under the legislation to make the
determination of capacity, with guidelines provided by way of regulation. 
When a health practitioner deems a person incapable of making a specific
treatment decision (and capacity is linked to the nature of the treatment
proposed), if that person is over the age of 14 years, the practitioner is
obliged to give the patient written notice of his or her right to speak to the
Rights Adviser.  The practitioner must then make contact with the Rights
Adviser where the patient requests such a meeting.  Where a person 14 years or
older is found to be incapable in a psychiatric facility, the Rights Adviser
must be contacted without a request being made.

548. Rights Advisers will be authorized by the Advocacy Commissions,
established by the Advocacy Act, S.O., 1992, c. 26 (a companion piece of
legislation to the Consent to Treatment Act, which received Royal Assent at
the same time and will be proclaimed in tandem with it).  The role of the
Rights Adviser is to provide information about the consequences of having been
deemed incapable of making the treatment decision and the process of launching
an appeal or obtaining legal services, if necessary.

549. Review of findings of incapacity will be heard by the Consent and
Capacity Review Board.  The Board will also have the authority to appoint
representatives for incapable persons and give directions with respect to
instructions and wishes previously expressed by the incapable person that are
not clear.  The Board also has the jurisdiction to settle disputes between two
family members who have the same ranking in the legislation to make substitute
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decisions for the incapable person where those two do not agree on whether or
not to give consent to the treatment.  Decisions of the Consent and Capacity
Review Board may be appealed to the court.

550. The legislation stipulates that it does not give authority to substitute
decision makers to give consent on behalf of an incapable person for
non­therapeutic sterilization, research or the removal of tissue for
transplant into another person.

551. The purpose of the Regulated Health Professions Amendment Act,
S.O., 1993, c. 37, is to prevent and reduce instances of sexual abuse of
patients by members of regulated health professions.  The legislation provides
for funding for therapy and counselling of patients who have been sexually
abused and requires mandatory reporting of sexual abuse of patients by
regulated health professionals.

552. The Long­Term Care Statute Law Amendment Act, 1993, S.O., 1993, c. 2,
which was proclaimed in force on 1 July 1994, amended legislation governing
homes for the aged and nursing homes.  The Act added a Bill of Rights to the
legislation governing homes for the aged that is identical to the Bill of
Rights created under the nursing homes legislation in 1987.  The amending
legislation also established a new admission scheme administered by
independent agencies known as placement coordinators.  When a placement
coordinator assists a person to choose the homes to which the person wishes to
apply, the placement coordinator is obliged by the legislation to consider the
person's preferences relating to ethnic, spiritual, linguistic, familial and
cultural factors.

Article 9

553. See also articles 2, 7 and 10.

554. The Police Services Act, R.S.O., 1990, c. P.15, was proclaimed in force
on 31 December 1990.  With the passage of the Act, civilian control of the
police in Ontario has been considerably enhanced.  The Act continued and
expanded the role of the Police Complaints Commission who is authorized to
oversee the investigation of public complaints against members of police
forces (both provincial and municipal) and to review the decisions of chiefs
of police with respect to such investigations.  The Commissioner can also
refer matters to a civilian board of inquiry that has full disciplinary
powers.

555. Under the Act, police services boards and their members, chiefs of
police and individual members of police forces are accountable to the Ontario
Civilian Commission on Police Services (OCCPS) in accordance with the
provisions of the Act.  The OCCPS is also the appeal body for members of
police forces who have been found guilty of internal disciplinary offences
under the Act.

556. The Police Services Act also contains provisions requiring police forces
to implement employment equity plans to ensure equitable hiring of women,
racial minorities, persons with disabilities and Aboriginal peoples.
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557. Regulations under the Act governing equipment and use of force by police
officers prohibit a member of a police force from drawing or discharging a
firearm unless he or she believes, on reasonable grounds, that to do so is
necessary to protect against loss of life or serious bodily harm.  Regulations
also expand the rights of municipal police officers to engage in political
activity.

558. The Special Investigations Unit (SIU) was established in 1989 and is
administered by the Ministry of the Attorney General.  The SIU is charged with
the responsibility of conducting investigations into the circumstances of
serious injuries and deaths that may have resulted from criminal offences
committed by police officers.  The SIU is a completely independent agency that
reports to the legislature of Ontario through the Attorney General.  The SIU
trains and equips its own investigators, and has the power to lay criminal
charges in regard to any of the matters that it investigates.

559. The Ministry of the Solicitor General and Correctional Services has
issued a policing standard to deal with prisoners' right to counsel.  The
Prisoner Right to Counsel Standard supports the right of a person who has been
arrested or detained to retain and instruct counsel, and the opportunity to
exercise this right in private, in accordance with the provisions of the
Canadian Charter of Rights and Freedoms.

560. The Provincial Offences Act was amended on 15 August 1994 to provide
that anyone arrested for failure to pay a fine for a provincial offence must
be taken before a judicial officer and given the opportunity to demonstrate
that the failure to pay was based on an inability to pay.  If this is
demonstrated, the Justice of the Peace is forbidden to jail that person for
default.

Article 10

561. See also articles 7 and 9.

562. The Ministry of the Solicitor General and Correctional Services issued,
in 1992, a policing standard to deal with prisoner care and control.  The
Prisoner Care and Control Standard assures that individuals in custody have
the right to humane treatment and, in the case of sick or injured persons,
immediate medical or hospital care.

Article 11

563. The Fraudulent Debtors' Arrest Act was repealed in its entirety in 1991
by the Fraudulent Debtors' Arrest Repeal Act, S.O., 1991, c. 42.

Article 14

564. The Courts of Justice Statute Law Amendment Act, 1994, which received
Royal Assent on 23 June 1994, entrenches in legislation a new independent
process for the selection of provincially appointed judges who hear the
majority of criminal cases in the province as well as important family law
cases.  The Judicial Appointments Advisory Committee is a public­dominated
body responsible for advertising, screening and presenting to the
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Attorney General a ranked short list of candidates for every judicial
position.  The Committee's criteria and process for selection is public and is
contained in an annual report of its activities.  The Ontario legislation,
which has been widely applauded, is intended to ensure the appointment of an
independent, impartial and highly competent judiciary, and to increase the
public's input into the appointment process.

565. These amendments also reformed the process of complaints against
provincial judges, and instituted new measures to provide for standards of
conduct, ongoing evaluation of judicial performance, and programmes of
judicial education for provincially appointed judges.

566. The amendments also expand the regions where bilingual juries are
available, and where court documents can be filed in French or English.  The
provincial government is also required, when prosecuting offences under
provincial law, to provide a French­speaking prosecutor if the defendant
states a desire to be heard in French at trial.

567. In 1992, the government decided upon a four­year extension of the
Intervenor Funding Project Act, which provides financial assistance to public
interest­groups intervening in proceedings before the Environmental Assessment
Board, the Ontario Energy Board and joint boards under the Consolidated
Hearings Act.

568. The Class Proceedings Act, 1992 permits broader access to the Ontario
Court (General Division) for claims brought on behalf of a class of person,
and provides detailed procedures for the bringing of such claims.  The Law
Society Amendment Act (Class Proceedings Funding), 1992 establishes the Class
Proceedings Fund to provide financial support to plaintiffs for the litigation
expenses (not including lawyers' fees).

569. The Regulated Health Professions Act, S.O., 1991, c. 18, provides for a
comprehensive procedural code relating to the disciplinary process for
regulated health professions.  Under this procedural code, all regulated
health professionals are entitled to fair and public hearings by a tribunal
consisting of regulated health professionals and members appointed by the
Lieutenant Governor in Council.  Hearings are open, unless the tribunal
excludes the press and public on the reason of privacy or security.  All such
hearings, and decisions arising out of those hearings, are made public.

Article 17

570. See also articles 26, 19 and 21.

571. The Freedom of Information and Protection of Privacy Act came into force
on 1 January 1988.  The Freedom of Information and Protection of Privacy Act,
R.S.O., 1990, c. F.31, and the Municipal Freedom of Information and Protection
of Privacy Act, R.S.O., 1990, c. M.56, regulate the collection, use and
disclosure of personal information of an individual by provincial government
institutions and municipal government institutions, respectively.

572. The Independent Health Facilities Act, R.S.O., 1990, c. 1.3, licenses
free­standing women's clinics that deliver therapeutic abortions.  In
February 1994, the establishment of a new free­standing clinic in Ottawa was
announced, as was a programme to train physicians in the delivery of abortion
services, funded by the Ministry of Health.  The government also provides
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funding for five free­standing abortion clinics, including $420,000 over the
last two years to improve security.  Amendments have been made to the Northern
Health Travel Grants Programme to help cover abortion­related costs for women
in remote areas.

573. In April 1993, the Attorney General of Ontario commenced an action
seeking an interlocutory and permanent injunction against anti­abortion
picketing and other activities at 23 locations in Ontario.  The action seeks a
ban on such activities within 500 feet of each of these locations, which
consist of the homes and offices of certain physicians, several hospitals and
three abortion clinics in Toronto.

574. On 30 August 1994, the court granted an injunction restraining, until
the trial of the action, anti­abortion picketing and all other anti­abortion
activities for a distance of 500 feet from the doctors' homes, 25 feet from
their offices, 60 feet from Cabbagetown and Scott clinics in Toronto, and
30 feet from the Choice in Health Clinic.  In addition, there is a 10­foot
“bubble zone” around patients and providers, which extends 160 feet or
130 feet, as the case may be, from the property lines at the Toronto clinics.

575. The Landlord and Tenant Act, R.S.O., 1990, c. L.7, establishes privacy
and security of tenure rights for tenants of residential rental premises and
provides the means for tenants to enforce these rights as against landlords. 
The Landlord and Tenant Act was amended in 1994, so that it now applies to
residential rental properties occupied by people receiving care (usually
persons with disabilities or seniors) and by land­lease communities (such as
persons who live in mobile homes).  This means that tenants of these types of
residential rental property now have the same privacy protection as tenants of
other types of residential rental property.

Article 18

576. On 6 July 1994, the Ontario Court of Appeal in the case of Adler v.
Ontario upheld the constitutionality of the provisions of the Education Act
that provide for funding to Roman Catholic separate schools, but not to
private religious schools, because of the explicit constitutional entrenchment
of the former right.

577. The Retail Business Holidays Act (RBHA), R.S.O., 1990, c. R.30, which
regulates retail­store closing on holidays enumerated in the legislation, was
amended in 1991 by removing references to religious practices.  The amendments
also removed the wide discretion vested in municipalities to regulate in the
area of holiday retail­closing and replacing it with an authority to exempt
retail businesses from the Sunday and holiday­closing requirements for the
purpose of maintaining or developing tourism.  Minimum fines were established
for contravention of the legislation.  The Employment Standards Act was also
amended at the same time to provide retail workers with the right to refuse
Sunday and holiday work.  Workers penalized for refusal to work on days such
as their religious holidays may have grounds for a complaint under the Ontario
Human Rights Code.

578. The RBHA was further amended in 1993 to enable retail businesses to open
on Sundays.  These amendments are retroactive to 3 June 1992.
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Article 20

579. See also article 27.

580. The Cabinet Roundtable on Anti­Racism was established in 1992 to develop
strategies for combating racism in the province and is focusing on the areas
of justice, economic renewal and education.  It is made up of Cabinet
ministers and 13 community representatives, and provides communities direct
and regular access to government decision­making.  One of the focuses of the
Roundtable is the development of strategies to combat hate activity in the
province.

581. In 1994, the Ministry of the Solicitor General and Correctional Services
implemented a standard for all police services regarding the investigation of
crimes motivated by hate or bias.  The Ministry of the Attorney General has
also instituted guidelines for prosecutors to seek harsher sentences for
offences motivated by racist or homophobic hate or bias, and specialist
hate­crimes units and Crown attorneys have been designated in areas with the
greatest frequency of hate crime.

Article 22

582. Amendments to the Labour Relations Act in 1993 have promoted freedom of
association in the following ways:

(a) Extended the right to organize and bargain collectively to
domestic workers and previously excluded professionals such as lawyers,
architects and land surveyors;

(b) Removed restrictions on ability of security guards to join a trade
union representing employees other than security guards;

(c) Permitted representation votes where a union has card­support of
40 per cent of employees in the proposed bargaining unit;

(d) Required the organization of part­ and full­time employees in the
same unit (previously, part­time employees were usually segregated into
separate units);

(e) Empowered the Labour Relations Board to make interim orders and
expedite hearings on complaints of unjustified discipline or discharge during
an organizing campaign;

(f) Provided easier recourse to binding arbitration during the
negotiation of a first collective agreement;

(g) Empowered the Labour Relations Board to combine two or more
bargaining units where there is a common employer and trade union; and

(h) Placed restrictions on the use of replacement workers during a
strike or lockout.
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583. Amendments to the Crown Employees Collective Bargaining Act in 1994 have
promoted freedom of association for public servants by:

(a) Removing statutory exclusions from organizing by moving to the
private­sector definition of “employee”;

(b) Permitting the right to strike, following determination of
essential services (recourse to arbitration remains where essential
designations are so high that they compromise the ability of the union to
engage in meaningful bargaining); and

(c) Removing previous statutory restrictions on negotiable issues
(e.g. pensions and job classifications).

584. The Public Service and Labour Relations Statute Law Amendment Act, 1993,
S.O., 1993, c. 38, amends the Crown Employees Collective Bargaining Act,
bringing it in line with the Ontario Labour Relations Act, and amends the
Public Service Act, expanding political activity rights for Crown employees.

585. One of the major changes to the Crown Employees Collective Bargaining
Act is extending the right to stike to employees of the Ontario Public Service
and removing the reliance on binding arbitration.  Before a strike can occur,
the employer and union must reach agreement on the provision of essential
services.  Essential services are those services necessary to enable the
employer to prevent danger to life, health and safety; the destruction or
serious deterioration of machinery, equipment or premises; serious
environmental damage; or disruption of the administration of the courts or of
legislative drafting.  Bargaining rights have also been extended to as many of
these employees as possible through the revision of criteria in the
legislation that have in the past excluded employees from collective
bargaining.

586. Amendments to the Public Service Act expand political activity rights
for Crown employees.  The legislation maintains a two­tiered system of rights,
restricted and unrestricted, but fewer employees now fall into the restricted
tier, which is made up primarily of senior managers.  Most employees will now
have more freedom to comment on political issues, canvass on behalf of a
candidate during a provincial or federal election, and take a voluntary leave
of absence to take part in political activity at any level of government.  In
addition, all employees will have the right to file a grievance against any
disciplinary action, adverse employment consequence or threat of such action
for violation of any of the prohibitions in the legislation.

587. In 1993, the Ontario government passed the Social Contract Act, 1993,
S.O., 1993, c. 5, in order to curtail spiralling public expenditures that were
expected to increase the growing provincial deficit to an unacceptable level. 
The Act provided for a three­year freeze of wages in the broader public
sector, and permitted employers to compel employees to take up to 12 days'
unpaid leave.  These provisions applied only where employers and their
bargaining agents were unable to reach an agreement on some other basis to
reduce expenditures by the approximately 5 per cent established as a target in
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most sectors.  Where agreement could be reached on other expenditure­reducing
measures, the compensation freeze and the requirement to take unpaid leave did
not become effective.

Article 23

588. The Children's Law Reform Amendment Act, 1989, S.O., 1989, c. 22, as
summarized in Ontario's last report, has not been proclaimed in force.

589. The Support and Custody Orders Enforcement Act, 1985, S.O., 1985, c. 6,
established the Support and Custody Orders Enforcement Office, which enforces
support provisions contained in court orders, separation agreements, marriage
contracts and cohabitation agreements.  The Office also enforces custody
provisions contained in court orders and separation agreements.  There are
eight regional offices throughout the province that provide enforcement
services free of charge to any person entitled to support.

590. Amendments to the legislation that established the Support and Custody
Orders Enforcement Act were proclaimed in force on 1 March 1992.  The new
Family Support Plan Act provides for the automatic deduction of support
payments from the payer's income source (usually the employer) at the same
time that a court order for support is made.  As well, any support provisions
in court orders made prior to 1 March 1992 or any domestic contracts for
support, including paternity agreements, are subject to the new legislation.

591. The Hague Convention on the Civil Aspects of International Child
Abduction is an international treaty to which Canada is a signatory.  The
purpose of the Convention is to secure the prompt return of children who
have been abducted from one contracting State of the Convention to another. 
In Ontario, the Convention has been enacted into law and forms part of
the Children's Law Reform Act.  Under this Act, the Ministry of the
Attorney General is named as the Ontario Central Authority and, therefore,
must perform the duties pursuant to the Convention.  This function is
presently fulfilled by the Reciprocity Office of the Family Support Plan.

592. In 1992, under the Supervised Access Programme, the Ontario Ministry of
the Attorney General provided funding for 14 supervised access centres across
Ontario on a pilot­project basis.  The main objectives of supervised access
are to:

(a) Provide a safe, neutral and child­focused setting for visits or
exchanges between a child and the non­custodial parent;

(b) Ensure the safety of all participants;

(c) Provide trained staff and volunteers who are sensitive to the
needs of the child, and provide the court and lawyers with factual
observations about the participants' use of the service.

593. Supervised visits may be appropriate in cases where, for example, there
are concerns about the safety of the child or the mother; the non­custodial
parent has a drug or alcohol problem, or a psychiatric disability; there has
been a lengthy separation between the parent and the child; or there is a risk
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of abduction.  An evaluation of the pilot project conducted in 1994 was very
favourable.  (In October 1994, permanent funding was announced for the 14
supervised access centres.)

Article 24

594. A 10 December 1990 amendment to the Vital Statistics Act, c. V.4, s. 10,
requires that a child shall be given at least one forename and a surname.  It
allows a parent to give a child the surname of either parent or a combination
of both, irrespective of marital status, provided both parents consent.  If
parents cannot agree, children will receive a hyphenated name.

Article 25

595. Amendments to the Municipal Elections Act in 1991 provide the
opportunity for homeless persons (i.e. persons with no fixed address) to vote
and run for municipal office.

596. Bill 175, the Statute Law Amendment Act (Government Management and
Services), 1994, received Royal Assent in December 1994.  The Bill removes a
number of unwarranted barriers to sitting on juries.  The Bill removes the
eligibility for jury service granted to the spouses of people in certain
occupations.  It will also expand the jury pool to include unilingual
Francophones who may be able to serve on French­only criminal trials.

Article 26

597. See also articles 2, 7, 17 and 27.

598. The Employment Equity Act came into effect on 1 September 1994.  The
legislation aims to ensure fair and equitable treatment of all employees and
requires employers to develop plans to remove any barriers that adversely
affect designated groups in the workplace.  The Act sets out the principles,
objectives and main features of employment equity.  The Regulation outlines
the practical steps needed to make employment equity a reality in Ontario. 
The Act ensures equal treatment in employment for Aboriginal peoples, people
with disabilities, members of racial minorities and women.

599. The Act establishes an Employment Equity Commission to administer and
monitor the legislation.  The Commission will provide guidance, information
and data to support the implementation of employment equity.  Disputes about
compliance and complaints about non­compliance will be mediated or decided by
the Employment Equity Tribunal.

600. Sections 4, 14, 15 and 16 of the Advocacy Act, S.O., 1992, c. 26, were
proclaimed in force on 15 September 1993.  The Act contributes to the
empowerment of, and promotes respect for the rights, freedoms, autonomy and
dignity of vulnerable persons, i.e. persons who, because of a moderate to
severe mental or physical disability, illness or infirmity, whether temporary
or permanent, and whether actual or perceived, are unable to express or act on
their wishes, or to ascertain or exercise their rights, or have difficulty in
expressing or acting on their wishes, or in ascertaining or exercising their
rights.  The sections proclaimed provide for the establishment of the
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Appointments Advisory Committee to develop criteria and procedures for the
selection of candidates for appointment to a commission to be created under
the Act for the promotion of respect for and assistance to vulnerable persons
and their rights, freedoms, dignity and autonomy.  (Other sections proclaimed
in force in October 1994 provide for the establishment of the Advocacy
Commission, which will oversee the delivery of advocacy services as well as
establish policies for such services.)

601. The Substitute Decisions Act, S.O., 1992, c. 30, provides people with
options for appointing a substitute to make decisions about their personal
care or property matters if they become mentally incapable.  The Act also
allows the court to appoint a guardian for personal care and property
decisions for someone found incapable of making decisions.  An official, the
Public Guardian and Trustee, is given the mandate to serve as temporary
guardian for people who are mentally incapable and are being exploited and
abused, and to act as substitute decision maker of last resort for mentally
incapable persons who have not appointed a substitute and who have no family
able and willing to act.

602. Ontario has established the Commission on Systemic Racism in the
Ontario Criminal Justice System, which will investigate and make
recommendations to government.  The final report is expected to be received in
the spring of 1995.  An interim report focusing on provincial correctional
institutions was received, and the Ministry of the Solicitor General and
Corrections has responded by addressing many of the issues raised in the
interim report.

603. Amendments to the Employment Standards Act, which were proclaimed in
December 1990, established the right of each natural or adoptive parent to
take up to 18 weeks of unpaid leave to care for a newborn or newly adopted
child.  This is in addition to seniority and benefits that continue to accrue
or be paid during this leave.

604. The Landlord and Tenant Act, Rent Control Act, 1992 and the Rental
Housing Protection Act were amended in 1994, so that they now apply to
residential rental properties occupied by people receiving care (generally
seniors or people with disabilities).  They will now have the same protection
as other residential tenants.

605. The Landlord and Tenant Act and the Rental Housing Protection Act were
amended so that they now apply to land­lease communities, in which residents
own homes but rent the land on which the houses sit.  This is commonly found
in retirement communities.  Tenants of these communities, many of whom are
seniors, will now have the same protection as other residential tenants.

606. In amendments to the Insurance Act made by the Financial Services
Statute Law Reform Amendment Act, 1994, restrictions on the activities of
agents selling life insurance were significantly altered.  Prior to those
amendments, an agent was required to devote his or her full time and attention
to the business of selling life insurance, and a person could not carry on the
business of a life insurance agent as a part­time activity.  This restriction
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had a disproportionate effect on women, since it prevented them from working
part­time as life insurance agents.  These restrictions were removed by the
amendments.

Article 27

Statement of political relationship

607. The Statement of Political Relationship was signed between the Ontario
government and Aboriginal leaders in Ontario on 6 August 1991.  The document
recognizes that First Nations peoples in Ontario are distinct nations and that
they have the inherent right of self­government.  The document established a
government­to­government relationship between First Nations and Ontario, and
committed both to negotiations for the implementation of the inherent right of
self­government.

608. The French­language Services Act, as reported in the second report, is
now in effect.  It sets out the requirement that government services be
available to the public in French.  It applies to head and central offices of
government agencies, as well as to local offices in the 23 areas designated in
the Schedule to the Act.  The Act also applies to public­service agencies as
designated by regulation, but does not apply to municipalities or local
boards.

609. Other major features of this Act are:  a requirement that all public
Bills in te legislature be introduced and enacted in both French and English,
and a requirement that the public general statutes of Ontario be translated
into French and the regulations be translated as determined by the
Attorney General.  The purpose of the Office of Francophone Affairs is to
advise the Minister Responsible for Francophone Affairs, the Executive Council
and senior government officials on matters pertaining to the provision of
services in French and the needs of the province's Francophone community.

610. As of September 1992, 4,850 positions in the Ontario Public
Service (6.9 per cent of the total) require French­language proficiency.  Of
those, 74 per cent were staffed with incumbents able to provide services in
both English and French.  As of September 1994, 130 public service agencies
had been designated under the Act.

Ontario Native Affairs Directorate

611. The Ontario Native Affairs Directorate has been renamed the Ontario
Native Affairs Secretariat.

G.  Manitoba

612. This will update to 31 May 1994 the information contained in Manitoba's
report on the Convention.

Article 2

613. The Human Rights Code of Manitoba prohibits persons from discriminating
with respect to employment, housing, services and facilities available to the
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public or a section of the public, unless bona fide and reasonable cause exist
for the discrimination.  Prohibited grounds of discrimination include ancestry
(including colour and perceived race), nationality or national origin,
religion or creed (and religious belief, association or activity), age, sex
(including pregnancy), other gender­determined characteristics, sexual
orientation, marital or family status, source of income, political belief,
association of activity, and physical or mental disability.

614. Manitoba's Human Rights Commission administers The Human Rights Code. 
One of the Commission's functions is to review and investigate complaints of
discrimination.  If not contravention is revealed, the Commission may dismiss
the complaint.  Otherwise, the Commission may undertake settlement
negotiations or refer the complaint to be heard before an impartial
adjudicator.  If a contravention is found, the adjudicator may make a number
of binding remedial orders, award compensatory and exemplary damages, and make
recommendations.  Enforcement is available through the Manitoba Court of
Queen's Bench.

615. The Human Rights Commission is also responsible for educating and
promoting understanding of the civil and legal rights of residents of
Manitoba.  The Commission develops and conducts special education projects
such as seminars and workshops, with Commissioners and staff members who are
available to speak to groups.  The Commission also offers consultative
services and activities to maintain an ongoing liaison with various sectors of
the community.  As well, the Commission provides advisory opinions as to
whether contraventions of the Code have occurred.

616. An example of the Code in action is Vogel & North v. Government of
Manitoba, which dealt with the issue of an employer not making spousal
benefits available to same­sex spouses of employees when benefits were made
available to heterosexual spouses of employees.  Although the adjudicator
found in 1991 that there was no discrimination, which was upheld by the Court
of Queen's Bench in 1993, the Manitoba Court of Appeal reversed the decision
in 1995 and ordered a new hearing.

617. In 1992, Scott v. Lou's Moving & Storage Ltd. and Louis Nicholas was
heard before a Board of Adjudication, which found an employer to have sexually
harassed a former employee.  The Board ordered the employer to report to the
Commission for a period of two years whenever a female employee entered or
left his employ.  It was further ordered that copies of the Code and the
Commission's brochure on sexual harassment be displayed in the employer's
workplace.  Finally, general damages were awarded, as well as special damages
of $6,400 and exemplary damages of $2,000.

Article 3

618. In Manitoba Council of Health Care Unions et al. v. Bethesda Hospital
et al., the Manitoba Court of Queen's Bench struck down a provision in the Pay
Equity Act as offending the equality provisions of the Canadian Charter of
Rights and Freedoms.  The Act had been adopted to eliminate differences in pay
between men and women, but it stated that the government was only obliged to
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give wage adjustments of 1 per cent of the total yearly payroll in each of
four consecutive years, after which the government's obligation was deemed to
be met.  The Court found that this provision contravened the Charter because
it perpetuated inequality.

Article 9

619. The Health Care Directives Act came into force in July of 1993,
introducing the concept of the “living will” into the law of Manitoba.  It
gives persons in Manitoba greater control over the health care treatment that
will or will not be provided to them, by entitling them to make health care
decisions in anticipation of future incapacitation or inability to communicate
health care treatment decisions.  The directive may express the maker's health
care decisions or appoint a proxy to make decisions on the maker's behalf.

620. In July 1993, the Vulnerable Persons Act received Royal Assent.  Not yet
proclaimed in force, it will replace Part 2 of the Mental Health Act.  The Act
has been designed with a more sensitive and caring approach to vulnerable
persons.  In particular, the Act recognizes that vulnerable persons should be
presumed to have the capacity to make decisions affecting themselves, that any
assistance with decision­making should be the least restrictive and least
intrusive form of assistance appropriate in the circumstances, and that
substitute decision­making should be invoked only as a last resort. 
Proclamation will follow the appointment of the Commissioner of Vulnerable
Persons (whose appointment was made in February 1996).

621. In R. v. Joe, the Manitoba Court of Appeal dealt with a constitutional
challenge in 1991 to legislation, where imprisonment resulted from the
non­payment of fines for offences under The Highway Traffic Act.  The Court
determined the scheme to be unconstitutional.  Accordingly, amendments were
made to The Summary Convictions Act, removing Highway Traffic Act offences
from the category of offences resulting in imprisonment.

Article 12

622. In Re:  Alcoholism Foundation of Manitoba v. City of Winnipeg, a
municipal government had enacted a by­law directing that group homes could be
located in certain areas of the city but not in others.  A challenge was made
on the ground that the provision offended the equality provisions of the
Canadian Charter of Rights and Freedoms.  The Manitoba Court of Appeal agreed
and struck down the provision.

Article 14

623. Two amendments were made to The Provincial Court Act.  The first changed
the way judges are appointed to the Provincial Court.  Previously, judges were
appointed at the full discretion of the executive branch of government.  The
executive now makes appointments from a set list of candidates submitted from
a committee of judges, lawyers and non­lawyers.  The second amendment changed
the discipline procedures for Provincial Court judges.  A reviewing body
composed of judges and lawyers receives a complaint, holds an inquiry, and may
dismiss the complaint, suspend the judge or reprimand the judge.
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624. Emergency fiscal legislation reducing the length of the work week and,
by extension, the salary, for all persons on the provincial payroll (including
judges) was challenged in 1994 by the Provincial Court Judges Association as
interfering with judicial independence.  A five­member panel of the Manitoba
Court of Appeal concluded that the judges failed to show any connection
between the emergency fiscal measures and the independence of the judiciary. 
The judges have sought leave to appeal to the Supreme Court of Canada.

625. In R. V. Harper, a case originating in Manitoba, police officers had
failed to inform a man of his rights under the Canadian Charter of Rights
and Freedoms upon arrest, because he confessed immediately upon being
apprehended without allowing the police any time to deliver the warning. 
The Supreme Court of Canada found that this was a breach of the man's section
10 (b) Charter rights, but went on to allow the confession to be admitted
anyway.  The Court found that the man had an irresistible desire to confess
and that including the confession would not affect the fairness of his trial.

Article 18

626. In 1992, the Department of Education changed its school­prayer policies
following a declaration by the Manitoba Court of the Queen's Bench in Manitoba
Association for Rights and Liberties v. Manitoba that certain sections of
The Public Schools Act contravened the freedom of conscience and religion
provision of the Canadian Charter of Rights and Freedoms.  A pupil is no
longer required to opt out of a school­prayer programme; instead, a school may
adopt a school­prayer programme only after a certain level of interest is met,
and pupils must opt into it.

Article 19

627. As discussed in the federal Government's submission to this report, the
Supreme Court of Canada found in R. v. Butler ­ a case that originated in
Manitoba ­ that the prohibition of obscene publications in the Criminal Code
involved a reasonable limit on the freedom of expression, within the terms of
section 1 of the Canadian Charter of Rights and Freedoms.

628. In R. v. Stevens, the Manitoba Court of Appeal determined that the
prohibition of criminal defamation, as defined in the Criminal Code, was not
contrary to the Canadian Charter of Rights and Freedoms.

Article 23

629. The maintenance­enforcement provisions of The Family Maintenance Act
were amended during this period to allow for terms of incarceration of persons
found in wilful default of their family­maintenance obligations.  The terms
are to be served intermittently.  Other changes introduced were intended to
clarify the ability of a person detained on a warrant for non­appearance to
apply to a judicial officer for release.

630. The Pension Benefits Act was amended in 1992 to enable spouses to opt
out of the Act's formerly mandatory pension­splitting provisions, in certain
circumstances.  The Act was also amended to clarify that common­law spouses
who meet certain criteria are entitled to survivors' benefits.
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631. Changes were made in 1992 to The Family Maintenance Act, which provided
a faster and more simplified method to obtain an order that one spouse not
molest, annoy or harass the other spouse or any child in that spouse's
custody.  The order is available to a spouse on application to a magistrate,
and may be set aside by consent of the spouses or on application by the spouse
named in the order.

632. In 1990, a specialized Family Violence Court was established in the
Provincial Court to hear, on an expedited basis, cases of spousal abuse, child
abuse and elder abuse.  Judges with specialized knowledge and sensitivity in
the field are assigned to hear Family Violence Court matters.  The Department
of Justice has assigned specialized Crown Attorneys to prosecute these
matters.  In conjunction with the various police forces in Manitoba, the
Department of Justice has also adopted a zero­tolerance policy with respect to
spousal abuse.

Article 24

633. In June of 1991, the former child­protection agencies serving the City
of Winnipeg were amalgamated into one to provide more efficient, effective
service.

634. The Child and Family Services Act was modified in 1992 to create the
office of the Children's Advocate.  The Children's Advocate has powers to
conduct inquiries, investigate, report on and make recommendations regarding
any matter relating to children who receive services under The Child and
Family Services Act or relating to the services themselves.

635. An all­party constitutional task force in Manitoba affirmed, in 1992,
the right to self­government of Aboriginal persons within the parameters of
the Canadian Constitution.

636. A Framework Agreement has been reached between the Assembly of Manitoba
Chiefs and the federal Department of Indian Affairs and Northern Development. 
This is the first such agreement in Canada intended to give Aboriginal persons
in Manitoba greater powers of self­government.  With the agreement, Aboriginal
persons in Manitoba will be able to exercise powers over issues that affect
Aboriginals throughout the province, both on and off reserves.

637. Treaty Land Entitlement negotiations continued between the federal
Government, the provincial government and the Treaty Land Entitlement
Committee, which represents 19 Aboriginal bands in Manitoba.  The negotiations
were undertaken to compensate Aboriginal bands in Manitoba under
long­established treaties.  Ultimately, compensation is expected to include
both a land award (approximately 360,000 hectares) and a financial award.

638. As reported in 1991, the Aboriginal Justice Inquiry was set up in 1989
to examine in detail the interaction between Manitoba's Aboriginal peoples and
all aspects of the justice system (policing, the courts, legal aid, etc.). 
The Commissioners delivered an extensive report in August of 1991, containing
recommendations directed at governments and other entities.
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639. In light of the Aboriginal Justice Inquiry, there is an ongoing review
of the justice system in Manitoba.  By June of 1995, approximately 37
recommendations directed at the government of Manitoba had been implemented,
with a further 7 in progress.  As well, 19 of the recommendations directed at
the federal and provincial governments jointly had been implemented, and a
further 4 were in progress.

640. A number of the implemented programmes are designed to bring greater
cultural sensitivity to Manitoba's correctional institutions.  Aboriginal
elders are available for consultation at all institutions, with the level of
service overseen by a Council of Elders.  A substance­abuse programme has been
implemented, which focuses on Aboriginal culture and spiritual issues. 
Certain facilities now have sweat lodges.  As well, Aboriginal candidates have
been specifically selected for correctional officer entry­level positions.

641. Elsewhere in the justice system, Aboriginal Justice Committees provide
young offenders with alternatives to the formal court process. 
Sentencing­circle processes involving Aboriginal elders have been established
in some communities, allowing for Aboriginal offenders to be sentenced in the
community.  In one community, St. Theresa Point, a process has been designed
which diverts Aboriginal young offenders toward a more traditional and less
adversarial form of dispute resolution.  Dispositions and sanctions are more
culturally appropriate, with a view to addressing violence and delinquency.

642. Two Aboriginal schools have been established in the Winnipeg School
Division:  Children of the Earth High School and Niji Makwa, an elementary
school.  Parents may choose to send their Aboriginal children to these
schools.  Although the core curriculum is the same as it is for any public
school, cultural and linguistic enhancements have been made to better reflect
Aboriginal realities.  Parents also have greater input into Aboriginal issues
at the schools.

643. Manitoba's French­language Services Secretariat reports to the Clerk of
the Executive Council (of Canada).  Manitoba's overall record with respect to
French­language services has recently received commendation from the
Commissioner of Official Languages (for Canada).

644. In 1993, the province­wide Francophone School Division was established
for the children of Manitoba residents whose first language learned and
understood is French.  The new School Division is comprised of those
Francophone schools throughout the province that opt into the Division, and is
run by elected school trustees to the Francophone School Board.

H.  Saskatchewan

645. This will update to September 1994, the information contained in
Saskatchewan's last report on this Convention.

Article 2

646. In 1993 and 1994, the Saskatchewan Human Rights Commission conducted a
comprehensive review of The Saskatchewan Human Rights Code and the operation
of the Commission itself.  This review involved a three­part public
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consultation.  First, individuals and group representatives were invited to 20
small informal discussions about specific human rights issues such as racism,
sexism, disability and accessibility, employment, education and pay equity,
and the current complaint system administered by the Commission.  Second, the
Commission held eight public meetings around the province.  Third, the general
public was invited to provide written submissions.  The Commission's report
and recommendations will be submitted to the Minister of Justice in the near
future.

647. The Human Rights Commission continues to conduct 200 to 300 seminars and
workshops per year, and to produce and distribute written information to the
general public about human rights' issues and legislation.  The Commission
received 622 complaints between 1 April 1990 and 31 March 1994.  In the
reporting period from 1 April 1993 to 31 March 1994, the Commission was
investigating complaints of discrimination on the following grounds:

Grounds Number of complaints Percentage

Age  14   4%

Ancestry  73  20%

Marital status  18   5%

Mental disability   7   2%

Physical disability  64  18%

Religion   8   2%

Sexual harassment  72  20%

Sex/other  43  12%

Sex/pregnancy  24   7%

Family status   2   1%

Sexual orientation  11   3%

Receipt of public assistance   0   0%

Other  20   6%

Total 356 100%

Article 3

648. The Change of Name Act was amended in 1993 to permit persons who are
widowed, divorced, or whose marriages have been annulled to resume either
their birth names or pre­marriage surnames without being required to pay a
formal application fee.
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649. The Pension Benefits Act, enacted 1993, ensures that part­time workers,
the vast majority of whom are women, will be entitled to join their
employers' pension plans upon meeting certain conditions tied to hours of work
or earnings.  The Act also increases post­retirement death benefits from
50 to 60 per cent of the deceased's benefits and provides guidelines with
regard to the valuation of pension benefits on marital breakdown.  These
provisions will primarily affect women.

Article 9

650. The Mental Health Services Act was amended in June 1993 to provide that
a mentally disordered person may be detained for treatment for up to one year,
when two physicians have examined the person and found that he or she:  is in
need of treatment, care or supervision that can only be provided in an
in­patient facility; is unable to make an informed decision regarding the need
for treatment, care or supervision; has already been detained for 60 or more
consecutive days; and is likely to cause bodily harm to self or others, or to
suffer substantial mental or physical deterioration if not detained.  The Act
also provides that a “community treatment order” may be issued by a
psychiatrist, where a person requires compulsory medial treatment in order to
live in the community.  Where supported by a second psychiatrist, a community
treatment order constitutes authority for compulsory medical treatment outside
of hospital for up to three months.

651. Persons have rights to be informed of the reason for detention, to be
assisted by an official representative (who functions as a patient advocate),
and to appeal orders for detention and compulsory treatment to a review panel
and subsequently to the courts.

652. The Legal Aid Act was amended in 1989.  The Legal Aid Commission
currently does not charge a client contribution for the cost of providing
legal aid services to clients.  The Saskatchewan Legal Aid Commission
guarantees minimum standards of service in the criminal­law area consistent
with article 9.

Article 12

653. The Public Health Act, 1994 allows a medical health officer to issue
orders requiring persons to be isolated, tested or treated.  A person
receiving such an order can appeal to the Court of the Queen's Bench.  The
Minister of Health can restrict travel within the province and prohibit public
gatherings in order to control communicable diseases.  The Act also requires
that all communicable disease information remain confidential, unless
disclosure is authorized by law or is made with the effect of a person's
consent.  

Articles 14 and 15

654. Young offenders who request legal representation are provided with it,
even if the parents are able, but refuse, to pay or the young offender does
not otherwise meet the eligibility criteria of the Saskatchewan Legal Aid
Commission.
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655. In 1993­1994, Saskatchewan began implementing the Family and Youth Plan,
an initiative to provide more effective services to 12­ to 15­year­olds who
are in custody, at high risk to receive custodial dispositions or require
treatment services.  The primary objectives of the initiative are to provide
the Youth Court with a wider array of community options other than custody,
and to make treatment more accessible to youth living at home or in small
community residential facilities.

Article 16

656. Under The Dependent Adults Act, proclaimed in 1990, a person may lose
the right to make personal or financial decisions only if its proven to the
court that he or she is functionally unable to make a decision and that such a
decision is necessary.  The person is entitled, as far as is possible, to
participate in decision­making.

Article 18

657. The Education Act has been amended to allow parents to educate their
children at home, rather than sending them to school, for reasons of religious
or conscientious belief.

Article 22

658. Amendments to The Trade Union Act will extend bargaining rights to more
employees by reducing the number of exemptions available.  As well,
secret­ballot votes can be ordered, if an unfair labour practice is committed
during an organizing campaign.  The Act also clarifies that intimidation and
coercion through employer­employee communication are not permitted.

659. The Construction Industry Labour Relations Act 1992 establishes a
province­wide system of trade­by­trade bargaining in the construction
industry.  The Act establishes trade divisions along craft lines, and provides
for the naming of a single employer organization and trade union for each
trade division.

Article 23

660. In 1990, the Child and Family Services Act and the Adoption Act were
proclaimed.  This legislation provides for mandatory reporting by witnesses of
abuse or neglect of children.  The emphasis in the law is on supporting
families and keeping them together, as well as on encouraging the involvement
of extended families in the resolution of difficulties.  There is a renewed
recognition of the legitimate involvement of Indian and Métis communities in
protecting the cultural heritage of their children.  Where possible,
out­of­court resolution of issues is preferred.  There is also greater
openness in the adoption process.

661. A judge may order that the child­protection proceedings under the Child
and Family Services Act be held in closed court.

662. Seven government departments and secretariats worked together to develop
a proposal for a comprehensive, interagency policy framework for integrating
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policy and programme development for children.  In June 1993, Saskatchewan's
Action Plan for Children was developed to encourage partnerships among all
levels of government, private organizations and community groups to provide
programmes and services to address the needs of all children, particularly
those at risk of any form of abuse or neglect.  The newly established
Saskatchewan Council on Children will advise participating ministers on
priorities for improving the well­being of children.  The Council, comprised
of 25 volunteers appointed for one­year terms, represents a broad spectrum of
children's interests.  In 1994/1995, the government made available $4.4
million for new initiatives targeted toward children.  Som of these funds are
available through prevention and support grants to communities to support
their efforts to enhance the well­being of children and families.

Article 24

663. In August 1993, the Saskatchewan government and a Saskatchewan First
Nations Tribal Council signed the first­ever agreement for the development of
Indian Child and Family Services agencies in the province.  Agreements have
since been signed with three more agencies, and negotiations are under way
with several others.  The agreements facilitate development and delivery of
child and family services by First Nations people to their members living on
reserves.

664. In 1994, the Ombudsman Act was amended to permit creation of a
Children's Advocate for Saskatchewan.  The Advocate protects the interests of
children and youth receiving services from the government, and ensures that
services provided are appropriate.  To ensure independence, the Advocate
reports to the legislature.

Articles 26 and 27

665. The Federation of Saskatchewan Indian Nations established the
Saskatchewan Indian Federated College to provide university­degree programmes
for Indian and other students.  It is the only institution of its kind in
North America.  The Federation of Saskatchewan Indian Nations also manages the
Saskatchewan Indian Institute of Technology, which provides skills training
for Indian students.  The Saskatchewan Urban Native Teacher Education
Programme, the Northern Teacher Programme, the Northern Professional Access
College, the Northern Training Programme and the Non­status Indian and Métis
Programme all provide education and training for Métis and Indian people in a
culturally sensitive environment.

666. The provincial government provides funding and support to the
Gabriel Dumont Institute to promote Indian and Métis culture, and to the
Dumont Technical Institute to deliver culturally relevant basic adult
education and skill training to Métis, Indians and other students.

667. Saskatchewan has enacted amendments to the Education Act and regulations
to allow members of the French­language minority to establish and operate
their own schools, where numbers warrant, in accordance with section 23 of the
Canadian Charter of Rights and Freedoms.
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668. The Saskatchewan Human Rights Commission has the mandate in the
Saskatchewan Human Rights Code to promote equality through affirmative action,
or equity plans.  Currently, these plans focus on employment and education. 
Employers and educational institutions wishing to promote and enhance the
quality of their workplaces and classrooms may submit plans for Commission
approval.

669. Employment equity plans focus on four historically disadvantaged groups
of workers:  Aboriginal peoples, women, people with disabilities and visible
minority people.  Visible minority people were added as a designated group
in 1992.  In Saskatchewan, 20 employers, representing approximately 7 per cent
of the province's employed workforce, have equity plans.  The goal of their
plans is to match the number of designated group employees with their actual
representation in the labour force of the working­age population.  The
following percentages reflect the actual percentage of each designated group
in the labour force or working­age population.  They are based on 1991
statistics of the Canada Labour Force Survey, 1991 Census data and population
statistics gathered by the Saskatchewan Aboriginal organizations.  The
Commission adopted these employment equity goals in 1994.

Women 45.0%

Aboriginal peoples 12.2%

People with disabilities  9.7%

Visible minority peoples  2.6%

670. The total percentage of Aboriginal people employed by organizations with
equity plans is 4.2.  At the current rate of change, it will take 29 years for
Aboriginal people to meet the 12.2 per cent goal.  That is a significant
improvement over last year's 150­year prediction, but is largely due to the
equity programmes of the Saskatchewan government.

671. People with disabilities make up 3.3 per cent of the total workforce. 
They will never match their 9.7 per cent representation in the working age
population at the existing rate of progress.  People with mental disabilities
have benefited least of all.

672. Visible minority people were added as a designated group in 1992.  Some
equity employers have not yet collected statistics for this group, so the
Commission cannot say whether their workplace participation has improved in
the past two years.

673. Work needs to be done to convince Saskatchewan's health care and private
sectors of the benefits of employment equity.  With a couple of exceptions,
these sectors have not put forward plans for Commission approval.
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674. The Commission monitors equity plans by hosting an annual day­long
seminar for employers, designated groups and other interested parties. 
Participants prefer this non­confrontational approach, which emphasizes
partnerships and information­sharing.

675. Since 1985, education­equity plans have sought to develop supportive
classrooms for Aboriginal children and encourage them to complete grade 12. 
At the end of 1993, 19 school divisions with more than 75,000 students, or
about 38 per cent of Saskatchewan's enrolment, had developed and implemented
education­equity plans.

676. Participating schools have made progress toward equal educational
opportunities for Aboriginal students by:

(a) Increasing emphasis on hiring Aboriginal teachers;

(b) Providing cross­cultural training for all employees;

(c) Increasing participation of Aboriginal parents;

(d) Improving curriculum relevant to Aboriginal students;

(e) Reviewing  school policies and procedures for bias against
Aboriginal peoples; and

(f) Developing anti­racism policies and related initiatives.

677. The Commission monitors and approves education­equity plans.  School
boards submit annual progress reports, and the Commission presents a summary
of activities at an annual education­equity seminar where boards attend
educational workshops and share information with their peers.

678. Since 1980, eight post­secondary education institutes have developed and
implemented equity plans to improve post­secondary education for members of
the four designated groups.

679. Like other equity initiatives, post­secondary plans include special
measures to encourage designated group members to enrol and to support
students once they enter the institution.

I.  Alberta

680. Canada's second and third reports provided information on Alberta's
legislation that gave effect to articles 1 to 27 of the International Covenant
on Civil and Political Rights.  This report will provide new information on
Alberta's legislation and policies relevant to articles 1 to 27 of the
Covenant.  It will also provide corrections to the second and third reports. 
The period covered is 1 June 1990 to 31 May 1994.

Article 2

681. In Alberta, there is no tribunal, but a board of inquiry.  The Board of
Inquiry may be composed of one or more persons.  When filed at the Court of



CCPR/C/103/Add.5
page 130

Queen's Bench, the Board of Inquiry's decision is enforceable in the same
manner as an order from the Court of Queen's Bench.  The powers of the Board
of Inquiry are outlined in section 31 of the Individual's Rights Protection
Act, R.S.A. 1980, c. I­2 as amended.

682. There is no body at the provincial level that has the overall
responsibility for protecting the Covenant rights.  The Alberta Human Rights
Commission is the only body in the province of Alberta with the legal mandate
to protect human rights.

Article 3

683. Effective 1 November 1991, the Domestic Relations Act, section 47, was
amended to extend the circumstances in which the father is a joint guardian of
a minor child, if the father cohabited with the mother of the child for at
least one year immediately before the birth of the child, or married the
mother after the birth of the child and has acknowledged that he is the father
of the child, or the marriage was terminated by decree of nullity, or
judgement of divorce was granted not more than 300 days before the birth of
the child.

684. Section 63 was added to provide for certain legal presumptions of
parentage, which are to apply unless the contrary is proven on a balance of
probabilities.  Section 64 was added to permit an application to the court for
declaration of parentage.  The father is also a joint guardian of a minor
child when he is registered as the father of the child at the joint request of
himself and the mother of the child under the Vital Statistics Act or similar
legislation in another province.

Article 7

685. Alberta Family and Social Services introduced the Child Management
Policy in July 1993.  This policy is directed at foster parents and defines
the main tasks of child management.  Most importantly, the policy prohibits
the use of physical discipline in foster homes.  The policy sets down
principles governing discipline and lists the types of disciplinary measures
that are appropriate for foster care.  Extensive education and support are
available to foster parents as alternatives to physical discipline.

Article 9

686. The Child Welfare Act contains provisions for the apprehension,
confinement and secure treatment of children who suffer from mental or
behavioural disorders, and who present a danger to themselves or others. 
There can be an initial confinement of not more than 10 days under a
secure­treatment certificate issued by a director if the child is the subject
of a temporary guardianship order or permanent guardianship order and, if a
secure treatment order is being applied for, an adjournment can be requested
of not more than 7 days.  The court may order renewals for a 60­day period for
a first renewal and 90 days in the case of any subsequent renewal or the
period of the guardianship order, whichever is shorter.  A child or guardian



CCPR/C/103/Add.5
page 131

may apply for a review of a secure treatment order once during the period of
any order or renewal thereof.  A child aged 12 or older is entitled to service
of notice of any application for a secure treatment order.

687. The Mental Health Act was proclaimed in force on 1 January 1990.  This
Act set out procedures that must be followed for a person to be admitted to
and detained in a designated psychiatric facility as an involuntary patient. 
Patients have the right to be informed of the reasons for their detention and
the right to appeal to an independent review panel or the Mental Health
Patient Advocate.

Article 10

688. Under the Child Welfare Act, a court order is required for the
apprehension of a child in all cases other than emergencies.  If a child is
apprehended, a director has exclusive custody of the child; is responsible for
care, maintenance and well­being; and may confine the child in a
secure­treatment institution, if it is considered necessary to do so in order
to protect the survival, security or development of the child.  If a director
confines a child, the director shall appear before the court within three days
of the confinement to show cause why the confinement was necessary and, if
necessary, to apply for an order authorizing the confinement of the child for
a further period of not more than six days.  The court may order the child to
be returned to a guardian or to be placed under supervision for a period of
not more than six months.  In addition, an application for a 30­day
secure­treatment order can be made, even if the child is only under
apprehension status, but this order cannot be renewed.  The court can make an
order for permanent guardianship, or it can make an order of temporary
guardianship for a period not exceeding one year or less, if the cumulative
time in care already exceeds the time limits for which temporary guardianship
can be ordered.

Article 14

689. In Alberta, legal aid is available under certain conditions for persons
who cannot defray the costs of their trial.  Legal aid applies to civil cases,
in some circumstances.

Article 17

690. Under the Freedom of Information and Protection of Privacy Act, the
sections presently limiting disclosure in some social services legislation are
affected.  The Freedom of Information and Protection of Privacy Act places
restrictions on the disclosure of certain personal information, and provides
for notice of this parties or applications covering their personal information
to give them a chance to consent or make representations.  It also permits
third parties to apply to the Commissioner for a review of a decision to grant
access.  There is also a provision for a judge of the Court of Queen's Bench
to be appointed as adjudicator to investigate complaints regarding a
Commissioner's decision.  See article 19.
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Article 18

691. Under the Domestic Relations Act, the court can only make an order
respecting religion in a situation where an application is made for production
and custody of a child to enforce rights to custody.  Where this is denied,
the court can make any order it deems fit to ensure that the child is brought
up in the religion in which the parent or other responsible person has a legal
right to require for the infant.

Article 19

692. The Public Contribution Act, sections 3, 5 and 6, unduly restricts the
freedoms of people and organizations who solicit charitable donations from the
public.  The Act will be repealed and replaced.

693. Effective 1 June 1994, the Freedom of Information and Protection of
Privacy Act provides the right to seek information on oneself and others. 
There are two major parts to the Act:  Part 1 deals with access to information
held by the government and Part 2 deals with rules concerning the protection
of privacy of personal information held by the government.  The Act:  (i)
allows a right of access to any person to the records in the custody and
control of the government subject only to limited and specific exceptions;
(ii) controls the manner in which the government may collect personal
information from individual Albertans; to control the use that the government
may make of the information; and to control the disclosure by government of
such information; (iii) allows individuals, subject to limited and specific
exceptions, the right to have access to information about themselves held by
the government; (iv) allows individuals the right to request corrections to
information about themselves held by the government; and (v) provides an
independent review of the decisions made by the government under the
legislation by the Information and Privacy Commissioner.

Article 23

694. Effective 1 June 1994, the Maintenance Enforcement Amendment Act permits
the Director to obtain more personal information of a debtor (his or her
social insurance number, residential telephone number, and the name and
address of the employer that is shown on a record in the possession or control
of the Crown in the right of Alberta, a provincial agency or a statutory agent
of the Crown) in order to permit better enforcement of a maintenance order
benefiting a creditor or the children.  The Director can also provide this
information to a person in a similar position to the Director in a
reciprocating state under the Reciprocal Enforcement of Maintenance Orders
Act.

695. Section 31 of the Maintenance Enforcement Amendment Act, as
of 1 July 1994, deletes the prohibition against enforcing no more than
10 years of maintenance arrears.  The exception is for arrears accrued prior
to 1 July 1984.

696. The Premier's Council in Support of Alberta Families was established by
ministerial order in 1990 to advise the government on how its policies,
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programmes and services may affect family life in Alberta.  It was established
in recognition of the fact that families are the foundation of our lives and
the cornerstone of our society.

697. The Council has:  (i) provided an overview of the demographics of family
life in Alberta; (ii) made recommendations on the need for rationalization and
integration of services to families; (iii) reviewed all policies and
programmes that affect families through the Family Policy Grid; (iv) reviewed
the three­year business plans of all departments of government to examine
their effect on families;  (v) provided input on best practices in the area of
prevention and promotion; (vi) addressed issues arising from family breakup by
examining mediation services; and (vii) provided an analysis of all of the
laws in Alberta that affect the parent­child relationship.

698. After four years of operation, there is evidence that the Council has
been an effect in raising the profile of family issues, and seeking changes in
government policies and programmes.

Article 26

699. Alberta's Parentage and Maintenance Act was proclaimed in force
on 1 January 1991.  This Act eliminates the distinction between legitimate and
illegitimate children.  It eliminates restrictive timeliness on the
commencement of affiliation and maintenance proceedings involving a child of
unmarried parents.  The reference to a father's ability to provide for his
“legitimate” children as a determining factor in maintenance for his
“illegitimate” children has been removed.  Furthermore, the financial
obligation of a father of an “illegitimate” child does not terminate upon the
remarriage of the child's mother.

Article 27

700. In November 1990, legislation establishing structures and systems of
governance of the eight Métis Settlements in Alberta was proclaimed.  At the
same time, the fee simple title to 1.25 million acres was transferred to the
Métis Settlements General Council, a corporate entity representing the
Settlements.  This grant of land is protected in the Constitution of Alberta
Amendment Act, 1990.  The legislative package establishes funding arrangements
until the year 2007.  The Métis Settlements Appeal Tribunal was also created
by the legislation.  The Appeal Tribunal is a quasi­judicial body empowered to
resolve disputes in a wide range of areas, with a primary focus on membership
and land allocation decisions made by the eight Settlement councils.  Both
Alberta and the General Council make appointments to the Appeal Tribunal.

701. Included in a schedule to the Métis Settlements Act is a co­management
agreement on subsurface resources.  This agreement provides mechanisms for the
Settlements to participate in the development of mineral resources underlying
Settlement lands.

702. The Settlements legislation was developed through a five­year
consultation with the Alberta Federation of Métis Settlements Association.  It
represents a unique, made­in­Alberta approach to providing Aboriginal
communities with greater autonomy.
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703. In October 1993, a Memorandum of Understanding was signed between the
Government of Alberta and the Siksika Nation establishing a process to guide
provincial involvement in the Siksika Nation community­based self­government
negotiations.  Provincial officials and representatives of the Siksika Nation
have discussed specific self­government proposals in a wide range of sectors.

704. Alberta has also participated in national­level discussions regarding
self­government.  These discussions include representatives of the major
national Aboriginal organizations.  During these discussions, Alberta has
taken the position that self­government is best achieved through local or
community­based initiatives, due to the diversity of Aboriginal cultures and
aspirations in Canada.

705. Although the structures and systems of Settlement governance are
established by provincial legislation, it must be stressed that Settlement
representatives participated fully in the development of the legislation.  The
governing structures and systems represent a blend of standard municipal
institutions, and Settlement culture and practices.  Settlement governments
make membership, land allocation and financial expenditure decisions.  The
Métis Settlements General Council makes policies in the collective interest of
the Settlements, in consultation with the province.

706. A number of factors have been encountered in addressing the issue of
self­government.  The implementation of self­government arrangements results
in fundamental changes in the political, social and economic fabrics of
Aboriginal communities.  These changes are sometimes viewed with anxiety and
have, in fact, been resisted by some members of Aboriginal communities due to
the uncertainty that they bring.  As noted earlier, the legislation for the
Métis Settlements took five years to develop.  The pace of legislative
development was, to a significant extent, determined by Settlement members
themselves.  Intensive consultation in the communities was required to ensure
that Settlement members understood and supported the proposed legislative
changes.

707. The Aboriginal population in Alberta is diverse, representing different
cultural, linguistic, political, social and economic traditions and
circumstances.  No single self­government formula can be established to
represent and fulfil the aspirations of every Aboriginal group or community. 
While significant time and resources have been expended at the national level
to define self­government, its implementation must occur at the community
level.

708. Where progress has been made in the area of self­government, it has
occurred within the context of a defined geographic area.  It is much more
difficult to address self­government in situations where Aboriginal people
live in urban areas or mixed communities.

709. The Alberta Multiculturalism Act has as its objectives:  to encourage
respect for the multicultural heritage of Alberta; to promote an awareness and
understanding of the multicultural heritage of Alberta; to foster an
environment in which all Albertans can participate in and contribute to the
cultural, social economic and political life of Alberta; and to encourage all
sectors of Alberta's society to provide access to services and equality of
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opportunity.  To fulfil these objectives, the Alberta Multiculturalism
Commission undertakes various projects in partnership with community and
business stakeholders.  In addition, the Commission provides funding for
heritage­language instruction.

710. Alberta is committed to settling treaty land­entitlement claims with
First Nations and has an obligation under the Natural Resources Transfer
Agreement to provide unoccupied Crown land to the federal Government for this
purpose.  In negotiating land claims, the province seeks long­term settlements
that are fair and equitable to all parties involved and in the best interest
of all Albertans.  Since 1990, treaty land­entitlement claims have been
concluded with six First Nations and agreement in principle has been reached
with a seventh, involving approximately 110,000 acres of land.  Negotiations
are also under way with four other First Nations.

J.  British Columbia

711. This report will update information contained in Canada's second and
third reports on how British Columbia has met its obligations under the
International Covenant on Civil and Political Rights from 1 June 1990 to
31 May 1994.

Article 2

712. The B.C. Human Rights Act was amended in 1992 to include family status
and sexual orientation as prohibited grounds for discrimination, to expand the
definition of age from 45 to 65 years to 19 to 65 years, to remove the maximum
limit of $2,000 awarded for damages, to allow for class­action complaints and
remedies, and to facilitate the establishment of employment equity programmes. 
The Act is administered by the B.C. Council of Human Rights, a quasi­judicial
tribunal consisting of five full­time adjudicators, appointed for fixed terms
by the Lieutenant­Governor.  The Council is supported by 20 Public Service
staff members and reports directly to the Minister Responsible for
Multiculturalism and Human Rights.  However, government recognizes the need
for the Council to be independent because of its role in investigating and
adjudicating complaints against government.  The Council ensures that the
B.C. Human Rights Act is upheld and that legislation is enforced through
public education, mediation, formal investigation and adjudication of
complaints.

713. The B.C. Council of Human Rights completed 51 hearings in 1992­1993. 
Hearings are conducted by Council members and are open to the public.  During
a hearing, the two sides present evidence, examine and cross­examine
witnesses, and make submissions.  Individuals who cannot afford a lawyer may
request legal assistance through the Legal Services Society of B.C.  If
complainants or respondents disagree with any decision made by the Council,
they can apply to the B.C. Supreme Court for a judicial review.  If they
disagree with the B.C. Supreme Court, they can appeal to the B.C. Court of
Appeal.  If still not satisfied, they can apply to the Supreme Court of Canada
to review the Appeal Court decision.

714. The Supreme Court of Canada rendered an important decision in Renaud v.
Central Okanagan School District No. 23 (1992) 95 D.L.R. (4th) 577 (S.C.C.). 
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The Court, in unanimous decision, upheld a decision of the B.C. Council of
Human Rights that an employer has an obligation to accommodate an employee who
is adversely affected by a legitimate employment rule.

715. In 1991, the government established an employment equity programme to
identify and remove barriers to employment and advancement in the Public
Service to women, visible minorities (defined in the Human Rights Interim
Employment Equity Guidelines, for the purposes of employment equity only, as
“a person other than an Aboriginal person who, because of race or colour, is
in a visible minority in Canada), Aboriginal people and persons with
disabilities and to create a Public Service workforce that is representative
of the diverse population it serves.  In 1993, the Employment Equity Policy
was adopted and requires that all ministries prepare and submit annual action
plans for employment equity and annual reports on progress made to the Public
Service Employee Relations Commission.

716. The Multiculturalism Act (1993) recognizes and values the diversity of
British Columbians, encourages respect for British Columbia's multicultural
heritage, promotes racial harmony and cross­cultural understanding, and
fosters the creation of a society in which there are no impediments to the
full and free participation of all British Columbians in the economic, social,
cultural and political life of British Columbia.  The Act requires each
ministry to develop a Multiculturalism action Plan and to report annually to
the Minister Responsible for Multiculturalism and Human Rights on how they
have met their obligations under the Act.

717. A Multiculturalism Advisory Council has been established and all Cabinet
submissions must be reviewed to ensure sensitivity to multicultural and gender
issues.

718. Two independent Commissions of Inquiry were established from 1992­1993: 
(i) Justice Wallace Oppal's Commission of Inquiry into Policing in British
Columbia (June 1992) to review governance and operation of municipal policing,
including the Police Act and complaints procedures; and (ii) Justice Anthony
Sarich's Cariboo­Chilcotin Justice Inquiry (October 1992) to investigate
allegations of prejudice and unfair treatment by the Caribou­Chilcotin
Aboriginal community against members of the provincial justice system. 
Working groups have been established involving the province and Aboriginal
communities to work on putting the recommendations into effect, including
tribal policing.

719. The Ombudsman Act was amended in 1993 to ensure that it is an offence to
discriminate against anyone who makes a complaint, gives evidence or assists
the Ombudsman in an investigation.

720. In February 1994, the Minister Responsible for Multiculturalism and
Human Rights announced a Human Rights Review.  This independent report on the
Human Rights Act of British Columbia will look at the structure of responsible
agencies; their role in disseminating information and education; procedures;
setting standards; and scope.  The purpose of the report is to ensure that
government is dealing effectively and pro­actively with discrimination and
human rights' issues in British Columbia.
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721. The provincial government and its unions negotiated, in 1994, a new
policy and procedures on harassment and discrimination in the workplace,
providing government employees with avenues of complaint other than the
B.C. Council of Human Rights to resolve harassment complaints in the
workplace.  The policy and procedures, and the protected grounds of the
Human Rights Act, were communicated to government employees through workshops
on preventing and dealing with sexual harassment.

722. Various ministries have implemented programmes to increase cultural
understanding and cultural competency.  The Department of Education is
reviewing school curricula to incorporate a component of cross­cultural
understanding and to ensure that learning resources are reflective of the
community.  Conflict Resolution programmes are provided in schools and
communities, where there is racial tension.

Article 3

723. In November 1991, the provincial government established the Ministry of
Women's Equality, Canada's first ministry dedicated exclusively to equality
for women.  The Ministry develops and delivers programmes that expand choices,
and promote economic security and personal safety for women in their
communities.  The Ministry works to guarantee women equal rights in all
spheres, including politics.  In 1990, the province introduced a pay equity
programme for the Public Service.

724. Government participated in the Law Society of British Columbia's
report on Gender equity in the Justice System in 1992.  The Ministers of
Attorney General and Women's Equality released a detailed status report in
September 1993 on new and ongoing justice initiatives, including family law
reform, treatment of women in the courts, the justice system's response to
violence against women and women in the legal profession.

725. The Residential Tenancy Act was amended to provide female tenants with
increased protection from harassment by landlords and from unjustifiable rent
increases.

Article 6

726. A Pregnancy Outreach Programme provides education and support to
high­risk pregnant women.  The Programme also provides counselling, referral,
supplemental food and peer­group support to improve the health of mothers and
newborns.

727. An inquest is required, when deaths occur in prison or police custody.

Article 7

728. The Limitation Amendment Act (1992) permits people who have suffered
child sexual abuse to sue for damages at any time.

729. The government launched the revised Violence Against Women in
Relationships (Wife Assault) Policy in March 1993 and a major strategy aimed
at stopping violence against women.
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Article 9

730. Under the Police Act (1988), a Commission handles complaints against
provincial and municipal constables in the performance of their duties. 
Compensation may be paid, if a complaint is justified.  Under civil law, and
the tort of false arrest and imprisonment, a person can sue for compensation
for wrongful arrest.

Article 10

731. In 1991­1993, several new correctional and youth­custody facilities were
constructed to replace inadequate centres.  Additional treatment programmes
for sex offenders were provided in both institutions and the community. 
Several programmes were provided to offenders with substance abuse and
psychological problems, and assaultive men.  During 1992­1993, Aboriginal
communities and organizations provided services to Aboriginal offenders.  More
creative sentencing options for Aboriginal offenders have been encouraged.

732. General rehabilitation measures undertaken in provincial adult
correctional centres include:  work and work­skill training programmes;
educational programmes; recreational programmes; substance­abuse awareness
and counselling programmes; psychological counselling programmes; religious
services and pastoral counselling; life­skills, social skills and special
skills programmes, specialized facilities or units for the treatment and
management of special groups (i.e. sex offenders); specialized programmes for
Aboriginal offenders; and graduated community­release programmes (i.e. parole,
electronic monitoring).  Young offenders are offered similar programmes with
a greater emphasis on education and at a more intensive level.  Between
1990­1994, specific programme and service areas were enhanced such as
psychological services and substance­abuse counselling (youths).

Article 14

733. In 1991, the Small Claims Programme was implemented to provide better
access to the court, to make the court process more understandable and to
encourage mediated settlements.  In March 1993, the Robson Square Court
complex was opened to increase sittings and, thus, reduce delays in provincial
Family, Youth and Small Claims Court.  Access to justice has also been
increased through use of technology.

734. The Criminal Code was amended on 5 February 1992 to include a
requirement to hold a hearing on accused persons judged by the courts to be
either not criminally responsible on account of mental disorder or unfit to
stand trial.  The hearing must be held within 45 days of the court verdict,
and each year thereafter, until that given person is discharged or judged fit
to stand trial.  An attempt is made to subject the accused to the least
restrictive conditions possible while ensuring that the public is protected.

735. A Native Courtworkers and Counselling Association assists Native British
Columbians accused of a crime to understand the charges, find legal counsel
and obtain bail; assist Aboriginal families in Family Court and operates a
number of counselling services.  The first provincial tribal­policing project
was piloted in British Columbia.
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736. A Learning about the Law brochure was produced to assist non­English
speakers with basic information on the provincial justice system.

737. To ensure community involvement in parole issues, the provincial Board
of Parole met with various communities and started a recruitment drive that
emphasized finding candidates from diverse cultural backgrounds.

738. In 1991­1992, 309 complaints from inmates and youths in custody were
received, a 3 per cent increase in complaints over the year.  Complaints by
offenders and clients were down 7 per cent to 285 in 1992­1993.  Appeals of
disciplinary decisions were down 14 per cent to 208.

739. The average length of criminal proceeding in British Columbia in 1993
was 101 days from the date when the information is sworn, until the date when
the verdict (or sentence, if any) is pronounced.

Article 18

740. The Tenth Master Agreement of the British Columbia Government Employee
and Service Workers Union was negotiated to provide up to two days leave
without pay to non­Christian employees for religious purposes.

Article 19

741. The Freedom of Information and Protection of Privacy Act provides better
public access to government information and protection of specified personal
information.

742. The provincial government's Standards of Conduct states that public
servants should not use their position to speak out against the government;
however, they have a right to freedom of expression within these boundaries
and without violating the oath of confidentiality.

Article 22

743. A new Labour Relations Code, December 1992, facilitates forming unions
and negotiating first collective agreements.  The Code states that every
employee is free to be a member of a trade union and to participate in its
lawful activities, and that every employer is free to be a member of an
employers' organization and participate in its lawful activities.

Article 23

744. The Human Rights Act was amended in 1992 to include protection against
discrimination based on family status.

745. In June 1991, the Family Justice Review Working Group was established to
address issues of advocacy and accessibility to the family justice system. 
New Family Court Rules were introduced to standardize practice and reduce
delay in April 1993.  The Family Maintenance Enforcement Programme works to
ensure that individuals provide financial support to their families.
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Article 24

746. A number of Interministerial Child and Youth Committees were established
around the province.  Government participated in a federal­provincial
family­law project studying the feasibility of child­support guidelines in the
context of the actual costs of raising children in Canada.

747. The Legal Services Branch of the Ministry of Attorney General reviews
and gives advice on various international conventions.  Branch lawyers act as
a central authority for the Hague Convention on the Civil Aspects of
International Child Abduction.

748. The Family Search Service searches for missing persons in order to
settle such family­law matters as child or spousal support, child custody,
access and guardianship.

749. In 1992­1993, the Criminal Gangs Programme established a gang contact
line in each Lower Mainland Community to allow young people to call the police
in confidence about gang­related problems.

750. The Office of the Public Trustee protects the legal rights and financial
interests of children and vulnerable adults, and the estates of missing or
deceased persons.

751. In April 1992, the provincial government launched a new child­care
strategy aimed at stabilizing and expanding the availability of safe,
affordable child care for families in British Columbia, including non­profit
child care, family care and after­school programmes.  Five thousand new
child­care spaces were created in 1992­1993.  The new Infant/Toddler Incentive
Grant Programme will result in an increased stable supply of licensed quality
child care.  The new Needs Assessment, Planning and Quality Enhancement Grants
are available to assist communities to plan for and develop local child­care
initiatives.

Article 25

752. The Elections Amendment Act (1992) lowered the voting age from 19
to 18 years for provincial elections and permits eligible voters to register
on polling days.

753. There are 2 judges of Asian backgrounds, 1 judge of African
background, 2 First Nations judges and 27 female judges in British Columbia,
out of a total of 130 judges in the provincial court.  From 1990/91, there
was 1 First Nations person, out of 69 members, in the provincial legislature.

754. With such initiatives as Service Quality (1990), Employment Equity
(1993) and Multiculturalism (1993), the provincial government is seeking to
improve service for all British Columbians.  Immigrants are given full access
to all government social programmes.  The province has made strides to ensure
that government services are provided in various languages and in a culturally
sensitive manner.
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755. A Newcomer's Guide is translated into a wide variety of languages to
acquaint new immigrants and current residents with basic federal and
provincial services and programmes.  Other government documents are also
provided in various languages.

Article 27

756. The Indian Self­government Enabling Act, which deals with issues of
taxation, services, grants, laws and by­laws, regulations and other municipal
benefits as they relate to self­government, was assented to on 27 July 1990.

757. In December 1991, the government of British Columbia (B.C.) formally
recognized the inherent rights of Aboriginal people to Aboriginal title and to
self­government.  In the same year, the British Columbia Claims Task Force
submitted its independent report on the scope and process of land­claims
negotiations.  The government accepted all 19 recommendations on
10 December 1991, which included the creation of the British Columbia Treaty
Commission, a six­stage process in negotiating treaties, funding, dispute
resolution, the dissemination of public information and education, and
Aboriginal representation.

758. In 1991/92, negotiations were held over the settlement of eight land
claims.  On 10 September 1991, negotiations with the Nuwitti (Tlatlasikwala)
First Nation were concluded with the return of 38 acres of land and $107,000
compensation.  In September 1992, First Nations and the federal and provincial
governments signed a formal agreement to establish the British Columbia Treaty
Commission to coordinate treaty negotiations across the province.  There is
currently one treaty negotiation under way with the Nisga'a Tribal Council,
dealing with issues such as self­government, fisheries, lands and resources.

759. In 1991/92, the province worked to balance the needs and views of both
Aboriginal and non­Aboriginal peoples regarding natural resource management,
reviewing 35 energy, forest development and other major projects to ensure
that Aboriginal interests were considered, and 20 proposals from Aboriginal
organizations for resource­management projects to be completed in cooperation
with provincial resource ministries.  A number of joint stewardship agreements
and other interim arrangements for cooperative resource management were made
with First Nations to ensure their involvement in resource use and management
decisions within their traditional territories.  For example, in July 1992,
an interim agreement was signed with the Council of the Haida Nation to allow
greater involvement of the Haida in the management of sports fishing in
Haida Gwaii (Queen Charlotte Islands).

760. On 22 March 1993, an agreement outlining the role of local governments
in Aboriginal treaty negotiations was signed by the province and the Union of
B.C. Municipalities.  The province will consult municipalities, where there
are matters that directly relate to local government.

761. On 18 May 1993, the provincial government passed the Treaty Commission
Act, which led to the establishment of the B.C. Treaty Commission, an
independent body of five representatives appointed by the federal and
provincial governments, and the First Nations Summit.  Between
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15 December 1993 and 20 May 1994, the Treaty Commission Office accepted
statements of intent from 38 First Nations.

762. The Ministry of Aboriginal Affairs is committed to working with
off­reserve Aboriginal peoples to ensure that their social, political and
economic interests are fairly addressed.  The province also works with federal
departments to address the barriers currently preventing Aboriginal peoples
from attaining their social, economic and educational goals.  A strategy has
been developed to promote economic opportunities for Aboriginal communities.

763. A series of public forums and extensive community and government
consultation in 1991/92 resulted in the “How Can We Help” report, which
outlines a model for adult guardianship designed to maximize
self­determination of vulnerable adults and will be used to form new
adult­guardianship legislation.

764. The First Peoples' Heritage, Language and Culture Act (12 June 1990)
seeks to preserve and enhance Native heritage, language and culture; increase
understanding and sharing of knowledge; and heighten appreciation and
acceptance of the wealth of cultural diversity among British Columbians.

765. In 1992/93, the province allocated $1.52 million to the First Peoples
Heritage, Language and Culture Council to fund a variety of projects aimed at
preserving and strengthening Aboriginal languages and cultures.

766. The new Language Policy in schools is more reflective of the diverse
community, with several languages other than English and French being offered. 
Funding is also provided to Heritage­language Programmes to support
independent language programmes for children.  The British Columbia Settlement
Grants Programme provides funds to immigrant serving agencies to a total
of $2.5 million per year.

767. Interim guidelines on Aboriginal use of fish and wildlife for sustenance
purposes were developed in 1993 to form the basis of consultations and to
provide guidelines to ensure the rights of First Nations people to continue
traditional lifeways.

III.  MEASURES ADOPTED BY THE GOVERNMENTS OF THE TERRITORIES

A.  Yukon

Article 2

768. The Yukon Human Rights Act, 1987, states that special programmes and
affirmative action are not discrimination.  This Act enables employers to
design programmes to reduce disadvantages resulting from past discrimination
suffered by a group identified by reference to a prohibited ground of
discrimination.

769. The information outlined in this package is from the perspective of the
Yukon government as an employer.  Employees can obtain help from the Public
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Service Commission to understand the Yukon Human Rights Act and problems of
discrimination.  The Public Service Commission also handles human rights
complaints against the employer.

770. The Public Service Act, section 98, provides the legislative authority
by which the Public Service Commissioner may, in respect of any position or
class, prescribe qualifications that are necessary or desirable with regard to
the nature of the duties to be performed.  In doing so, he/she shall not
discriminate against any person by reason of race, religion, religious creed,
colour, ancestry, sex, marital status, or ethnic or national origin.

771. The Public Service Act, section 99.1, provides the legislative authority
to implement affirmative action programmes that have as their object the
amelioration of conditions of disadvantaged individuals or groups.  The Yukon
government may, for that reason, employ members of such groups as appropriate.

772. In 1990, the Yukon government approved an Employment Equity Policy.  The
Policy document states that the employer's goal is to ensure fairness in
accessing employment opportunities and developing a Public Service that is
representative of the Yukon population by the year 2000.  The Policy applies
to all departments of government.  The target groups identified in the policy
are women, Aboriginal peoples and people with disabilities.  The objectives of
the policy are to achieve an equitable, representative workforce; identify and
remove barriers to employment and advancement; implement special measures and
support programmes to remedy a previous disadvantage; and contribute to fair
and equitable access to employment opportunities and benefits of the Yukon
government.  A survey was designed to allow the government to collect
information from employees.  This is required for the planning and support of
employment equity programmes that are established to eliminate employment
disadvantages.  Annual employment equity plans are developed, and progress is
reported in annual corporate reports for the Yukon government.

773. In 1992, the Yukon government approved a Workplace Harassment Policy. 
The purpose of the Policy is to establish a workplace that does not tolerate
harassment and to maintain a work environment that is free from harassment. 
The Policy applies to all individuals, including casual and contract personnel
employed with the Yukon government.  Definitions are provided for the types of
harassment covered under this Policy.  These definitions include workplace
harassment, personal harassment, sexual harassment and abuse of authority. 
The Policy establishes a formal and informal process for laying a harassment
complaint.  The Policy also provides information to employees about laying
complaints under the Human Rights Act and the Collective Agreement.

774. The AIDS Policy provides for the respect of the rights and benefits of
employees who are infected with AIDS/HIV; the education and counselling
services for all employees regarding AIDS/HIV; the protection of the
occupational health and safety of employees who are potentially at risk of
exposure to HIV; and ensuring that misconceptions regarding the transmission
of AIDS/HIV infection in the workplace are eliminated.

775. The Reintegration of Disabled Employees Policy provides alternate
employment opportunities to employees who become either temporarily or
permanently disabled resulting in their inability to perform the functions



CCPR/C/103/Add.5
page 144

of their own job.  Affected employees may volunteer for the programme, which
is designed to assist both the employee and the employer.  Opportunities that
are considered under this Policy are temporary or permanent restructuring
of employee's hours of work; modifications to employee's job or workplace;
on­the­job training assignments; and formal training for a specific,
identified position.  Individualized plans are developed in consultation
with the employee.

776. A variety of training programmes have been delivered to employees on
valuing and managing diversity and differences in the workplace.

Article 3

777. The Yukon Advisory Council on the Status of Women's Issues Act was
proclaimed and came into force on 1 January 1995.  The Act entrenches in
legislation an eight­member advisory body to advise the Minister Responsible
for the Status of Women on issues that affect Yukon women.

Article 6

778. The Yukon government provides a number of programmes and services aimed
at lending positive assistance to the promotion and maintenance of life for
all Yukoners.  These include:

(a) The Child Protection Unit supports Yukon families and delivers
programmes intended to reduce family violence, child abuse and neglect;

(b) The Family Support Programme involves families, where there are
child protection concerns;

(c) Child Abuse Treatment Services provide assistance to child victims
of sexual and physical abuse, and to those children who have witnessed family
violence;

(d) The Youth Achievement Centre provides crime­prevention
courses, intensive supervision, aggression­management groups, alcohol­
and drug­awareness education, life­skills training, pre­employment and
job­preparation training, cultural awareness and outdoor recreation activities
to young offenders and youth at risk between the ages of 12 and 18 years;

(e) The Pioneer Utility Grant and Yukon Seniors Income Supplement
provide additional assistance to seniors living in the Yukon; and

(f) The Homecare Programme continues to provide personal and social
support, respite services, palliative care, and assessment and treatment for
families in need of such services.

779. In the fall of 1993, the Yukon government opened the Thomson Centre. 
This facility offers several programmes, each designed to address particular
care requirements.  The Thomson Centre acts as a gateway between
community­based and facility­based programming for seniors and others
needing care, with the underlying goal being to help people remain in the
community as long as possible.
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780. Social Services offers assistance to Yukoners with disabilities or
low incomes, senior citizens, and individuals struggling with substance
addictions.  The programmes ensure that these people have the opportunity to
achieve an acceptable standard of living within an independent environment.

781. The Social Assistance Recipients Agreement provides for matching funds
to be provided by the Yukon and federal governments solely for the purpose of
assisting social assistance recipients enhance their employability and become
self­sufficient.

Article 7

782. The Yukon's Mental Health Act proclaimed in November 1991 shifted
responsibility for individuals with mental health disabilities from the courts
to a committee of peers.  The Mental Health Review Board now deals with
matters relating to institutional commitments and seeks alternatives to such
commitments.

Article 10

783. In 1993, Youth Services established an After/Outreach programme for
young offenders.  This programme provides pre­ and post­release support, and
helps to promote the offender's successful reintegration into the community.

Article 18

784. The collective agreement between the Yukon government and the Yukon
Teachers Association states that leave with pay will be granted with pay
deducted at cost for a substitute, to participate in specific (i.e. other
than Sabbath or equivalent) religious holidays.

Article 19

785. Section 182 of the Education Act and Section 161 of the Public Service
Act provide leave without pay for employees proposing to become a candidate in
an election pursuant to the Canada Elections Act or the Elections Act (Yukon).

786. Section 183 of the Education Act provides for employees to engage in
political activity in a federal or a Yukon election, whether or not a writ of
an election has been issued.  The political activity includes speaking,
writing or working on behalf of a candidate or a political party.

787. The Public Service Commission has a Time Off for Elections Policy which
provides employees with time off with pay, if required, to cast their votes in
federal, territorial or municipal elections.

Article 20

788. See paragraphs 776 and 777.
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Article 22

789. The Public Service Staff Relations Act provides for employee
organizations or a council of organizations to apply in the prescribed manner
for certification as a bargaining agent for a bargaining unit.

Article 23

790. The Leave Benefits Policy provides leave for employees for adoption,
maternity and paternity reasons.  The leave would be without pay for
employees.  Regular and seasonal employees who have completed one year's
continuous employment are eligible for a wage top­up to 93 per cent of their
weekly rate of pay for a total of 17 weeks.  This enables employees to balance
their work and family responsibilities.

791. The Yukon government provides other special leave to employees for the
purpose of marriage, to care for an immediate family member who is sick, and
to make and attend to the funeral of an immediate family member.

792. The Leave Without Pay Policy provides employees with the opportunity to
take leave without pay to fulfil family, cultural, civic and volunteer roles
within the community.  The leave is designed to recognize and accommodate the
needs of employees in the workplace.  This leave permits employees to
participate in work­related and non­work­related activities without losing
status as an employee.

793. The Yukon government has established benefits such as a Dental Plan and
a Public Service Health Care Plan, which extend benefits to family members. 
When employees are on travel status, they may be eligible to make a claim for
child­care expenses.

794. Pursuant to the Children's Act, the Yukon government strives to promote,
strengthen and sustain effective parenting and positive family functioning. 
Funding has been increased for the Family Services Unit.  The Family Services
team provides or coordinates access for children and their families to support
services, counselling/treatment and other community resources.

795. New standards for foster care and placement support came into effect in
the spring of 1991.  These include:  provisions for holiday travel, new
remuneration rates for foster care, introduction of respite care, and
increased training and accreditation programmes.

796. In 1992­1993, the federal Child Care Initiative Fund provided funding
(through Yukon College) to initiate a two­year project, which would improve
the quality of child care and support the integration of children with special
needs into the child­care system throughout the Yukon.

797. The Early Childhood Development Programme at Yukon College received
funding for 1991­1994 to support courses in Early Childhood Development in
five rural Yukon communities.
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Article 24

798. In 1991/92 and 1992/93, joint initiatives in the area of child
protection were undertaken by Yukon First Nations and Yukon government Health
and Social Services Department.  A letter of agreement was developed that led
to the designation of First Nations social workers' positions to work with
First Nations families.

799. The Child Abuse Treatment Services Programme is now established as a
permanent programme under the Yukon government's Family and Children's
Services Branch.  The programme offers three categories of services: 
counselling, consultation and training.  These services are also offered to
resource people in the communities.

800. In 1992/93, the Northern Network of Services, a Yukon children's
residential treatment centre, offered a variety of therapeutic services to
Yukon young people and their families.

801. In 1994, a voluntary hepatitis B vaccination programme was undertaken by
the Yukon government, Department of Health and Social Services, for children
in grade 4.  This vaccination programme was recommended by the Canadian
Pediatric Society and the National Advisory Committee on Immunization. 
Ninety­two per cent of the children in the Yukon in grade 4 were immunized
against hepatitis B.

802. In 1992/93, the Yukon government's Vital Statistics Branch was able to
provide bilingual birth certificates.

803. The Office of the Public Administrator protects the legal rights and
financial interests of children and vulnerable adults, and the estates of
missing or deceased persons.

Article 26

804. See paragraphs 773, 774 and 775.

805. Equal pay for work of equal value under the Human Rights Act applies to
Yukon and municipal governments.  Yukon government has a job­evaluation system
that is based on the principle of equal pay for work of equal value, and an
adjustment was made to some employees' compensation to achieve equal pay.

Article 27

806. In 1988, the Council for Yukon Indians, the federal and Yukon
governments reached an agreement­in­principle on a comprehensive land­claims
package that will affect approximately 8,000 Yukon Indians who are members in
one of 14 Yukon First Nations.

807. In 1989, parallel negotiations of self­government agreements began with
four Yukon First Nations, and the federal and Yukon governments.

808. In 1993, the federal and Yukon governments and the Council for Yukon
Indians, on behalf of all 14 Yukon First Nations, signed the Umbrella Final
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Agreement, which provides the framework for First Nation Final Agreement
negotiations.  The overall package includes provisions for approximately
41,000 square kilometres of land to become settlement land; financial
compensation; economic measures; and rights in the areas of harvesting, fish
and wildlife management, land and resource management, and heritage.

809. Also in 1993, the federal and Yukon governments signed First Nation
Final Agreements and Self­governmental Agreements with the Champagne and
Aishihik First Nation; the First Nation of Nacho Nyak Dun; the Vuntut Gwitchin
First Nation; and the Teslin Tlingit Council.  These agreements provide First
Nations with law­making powers in relation to their settlement land and to
their citizens in areas such as:  health care; education; land use; and
hunting and trapping.

810. The Yukon Legislative Assembly unanimously passed An Act Approving Yukon
Land Claim Final Agreements and First Nations (Yukon) Self­government Act
in 1993.  These Bills were proclaimed concurrently with federal legislation
on 14 February 1995.

811. Land­claim and self­government negotiations continue with the
remaining 10 Yukon First Nations.  These negotiations include a process
whereby individual First Nations negotiated final agreements that incorporate
the provisions of the Umbrella Final Agreement and also address specific
circumstances of each First Nation.  The process also includes a parallel
negotiation of self­government agreements.  Implementation plans for the
agreements are also completed as part of the comprehensive package.

812. Aboriginal Language Services supports the development and revitalization
of Yukon Aboriginal languages by working with First Nations, Tribal councils
and cultural groups to determine priorities and carry out language activities. 
It also provides community­based interpretative services, as well as language
research and documentation projects.  The Aboriginal Languages Community
Initiatives Programme provides funding and support for community­based
language projects.

B.  Northwest Territories

General comments

813. The Revised Statutes of the Northwest Territories, 1988, came into force
on 15 July 1991.  The revision did not change the substance of the Acts. 
Instead it consolidated the Acts in force as of 31 December 1988, and the Acts
made since that date.  In addition, contemporary drafting techniques were used
to make the Acts more readable, and gender­neutral language was used.

814. Because of the revision, citations to statutes of the Northwest
Territories that were made in previous reports on the Convention are therefore
replaced, as are some section references.  Comment is only made in this report
where substantive changes to the law have also occurred.
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Article 3

815. In the Public Service Act, R.S.N.W.T. 1988, c. P­16, in establishing
qualifications for positions in the Public Service, the Minister Responsible
for the Administration of the Act is prohibited from discrimination by reason
of a number of factors, which include the sex of the applicant.

816. The Fair Practices Act, R.S.N.W.T. 1988, c. F­2, prohibits
discrimination on the basis of sex with respect to employment.  The Fair
Practices Act is now being applied to matters involving the Northwest
Territories Public Service.

Article 14

817. The Justices of the Peace Act, R.S.N.W.T. 1988, c. J­3, was proclaimed
in force on 2 November 1992.  A number of legislative provisions and changes
to the Justices of the Peace Programme are intended to ensure the independence
of Justices of the Peace.  These include a reporting relationship to the Chief
Judge of the Territorial Court, tenure during good behaviour, and a formal
complaint process, including a review council.

Article 22

818. With regard to the case referred to in paragraph 235 of the third
report, and paragraph 484 of the second report, the Supreme Court of Canada
upheld the challenged provisions of the Public Service Act that only obligate
the government of the Northwest Territories to recognize one public service
union (other than for teachers).

Article 27

819. The Official Languages Act, R.S.N.W.T. 1988, c. O­1, in addition to
recognizing English and French as official languages of the Territories,
recognizes a number of Aboriginal languages spoken by the indigenous peoples
of the Northwest Territories.  The preamble to the Act includes reference to a
commitment to the preservation, development and enhancement of the Aboriginal
languages, and to the belief that the legal protection of languages will
assist in preserving the culture of the people as expressed through their
languages.

820. The Fair Practices Act, R.S.N.W.T. 1988, c. F­2, assists in meeting the
objective stated in article 27 to the extent that it provides recourse for
those who allege discrimination on the basis of a number of factors that
include race, creed, colour, nationality, ancestry and place of origin in
employment situations, accommodation and services, and publication.
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