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Appendix

10

Individual opinion by Committee member, Mr. Gerald L. Neuman,
(concurring)

- I agree with the Committee that the State party has violated the author’s rights
under Article 19(2) with regard to the requested information. I would prefer, however,
to explain that conclusion in a slightly different manner.

— In Gauthier v. Canada, the Committee found that the exclusion of a journalist
from the press facilities of the legislature violated his right to seek, receive and impart
information under Article 19(2). The Committee observed that the right to take part
in the conduct of public affairs, protected by Article 25, read together with Article 19,
implied “that citizens, in particular through the media, should have wide access to
information and the opportunity to disseminate information and opinions about the
activities of elected bodies and their members.”' At the same time, the Committee
recognized “that such access should not interfere with or obstruct the carrying out of
the functions of elected bodies, and that a State party is thus entitled to limit access,
so long as the restrictions on access were compatible with the provisions of the
Covenant.” In response to Canada’s argument that a balance needed to be achieved
between the right of access and “the effective and dignified operation of Parliament
and the safety and security of its members, ”” the Committee agreed “that the protection
of Parliamentary procedure can be seen as a legitimate goal of public order” within the
meaning of Article 19(3). But restrictions for this purpose must be “necessary and
proportionate to the goal in question and not arbitrary.” The criteria determining
access “should be specific, fair and reasonable, and their application should be
transparent.” The restrictions at issue in Gauthier did not satisfy that standard.
Neither do the restrictions at issue in the present communication.

- The Committee observes in paragraph (7.4) of its present Views that “the right
of access to information includes a right of the media to have access to information on
public affairs and the right of the general public to receive media output.” While I do
not object to this formulation, I would add that the right of journalists to have access to
information held by government and the right of the general public to read what
newspapers print have different bases in the Covenant.

- I believe that the right of access to information held by government arises from
an interpretation of Article 19 in the light of the right to political participation
guaranteed by Article 25 and other rights recognized in the Covenant. It is not
derived from a simple application of the words “right . . . to receive information” in
Article 19(2), as if that language referred to an affirmative right to receive all the
information that exists.

! Communication No. 633/1995, Gauthier v. Canada, Views adopted on 7 April 1999, para. 13.4.
% Gauthier v. Canada (note 1 above), para. 13.4.
* Gauthier v. Canada (note 1 above), para. 13.6.
* Gauthier v. Canada (note 1 above), para. 13.6.

> Gauthier v. Canada (note 1 above), para. 13.6.
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- The central paradigm of the right to freedom of expression under Article 19(2)
is the right of communication between a willing speaker and a willing listener. Article
19 protects strongly (though not absolutely) the right of individuals to express
information and ideas voluntarily, and the correlative right of the audience to seek out
voluntary communications and to receive them. Too often this essential right has
been violated by government efforts to suppress unwelcome truths and unorthodox
ideas. Sometimes governments accomplish this suppression directly by blocking
communications transmitted through old or new technologies. Sometimes they
punish citizens who possess forbidden texts or who receive forbidden transmissions.
Article 19 protects the right of individuals to read written works even when the author
of the work is beyond the jurisdiction of the State party, including authors who live in
other States.° That is one of the reasons why the Covenant, like the Universal
Declaration of Human Rights, refers explicitly to a right to “seek, receive and impart
information and ideas ... regardless of frontiers.”

- The traditional right to receive information and ideas from a willing speaker
should not be diluted by subsuming it in the newer right of access to information held
by government. This modern form of “freedom of information” raises complexities
and concerns that can justify limitations on the satisfaction of the right, based on
considerations such as cost or the impairment of government functions, in
circumstances where the suppression of a similar voluntary communication would not
be justified. In explaining and applying the right of access, it is important to observe
this distinction, and to be careful not to undermine more central aspects of freedom of
expression.

— [signed] Mr. Gerald L. Neuman

—[Done in English, French and Spanish, the English text being the original version.
Subsequently to be issued also in Arabic, Chinese and Russian as part of the
Committee's annual report to the General Assembly.]

® It also includes the right to read works by authors who are no longer living.
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