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| nt r oducti on

1. This report of the Italian Governnent on the International Covenant on
Cvil and Political R ghts is intended, under the ternms of the Covenant, to
cover the period 1993-1995. However, since the previous report had been
updat ed and di scussed in July 1994, this report has been updated to June 1996.

2. The report has been prepared, as usual, by the Interdepartnental
Conmittee for Human Rights, established in 1978 by the Mnistry for Foreign
Affairs; the nmenbers of this Conmittee are representatives of the departnents
nmost cl osely involved with the matters covered by the Covenant;
representatives of sone non-governnental organizations and of experts.

3. On 11 and 12 July 1994 the Hurman Rights Committee exanmined Italy’s
third periodic report.

4. The previous report, as well as witten answers to questions raised

by the Committee and the oral presentation and discussion, have given a ful
inside view of the effective respect and application of the principles and the
rul es of the Covenant.

5. In the period of tinme taken into consideration by the fourth report the
Italian political scenario has undergone najor and radi cal changes. Politica
elections in 1994 led to the setting-up of a centre-rightist Governnent.
After the end of the so-called First Republic, many new political coalitions
entered into the new Government, anong these Forza Italia, Alleanza Nazionale
and the Lega Nord. However, the new Governnent, considered as the

first Governnent of the Second Republic, had a very short life, for various
reasons, perhaps one of the nost determ ning factors being the w thdrawa

of support by the Lega Nord. A new Governnent was then set up, with the
partici pation of independent experts, and new elections held in April 1996.
The main political parties grouped thenmselves into two fronts: the
centre-rightist Polo delle Liberta (forned by Forza Italia, Alleanza

Nazi onal e, Centro Cristiano Denocratico e Unione Denocratico Cristiana), and
the centre-leftist Uivo (formed mainly by the Partito Denpocratico della
Sinistra, and by the Partito Popolare Italiano with the external support of

Ri f ondazi one Conunista). The latter coalition was successful in gaining the
majority of votes and therefore was called to formthe new Governnment. The
new Government al so includes high-1level quasi-independent experts, who
participate owing to their specific conpetence in sone key sectors.

6. Soon after the 1996 el ections the Lega Nord advocated the separation of
Italy into two entities: the “Padania”, which would be formed by nost of the
northern regions, and the rest of Italy, which would maintain its identity on
the residual part of the territory.

7. The suggesti ons and preoccupati ons expressed by the Human Ri ghts
Conmittee in its final conclusions on the third periodic report have been the
obj ect of a thorough exam nation by the Italian Government and by the branches
of the adm nistration nore directly concerned with the different aspects of
human rights.
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8. Italy has ratified the Second Optional Protocol to the Covenant, while
all necessary steps and procedural acts have been undertaken in order to
wi thdraw the reservations initially made by Italy to the Covenant.

9. The conpetent authorities and the Parliament are studying the
i mplications of the procedures necessary to put into effect two of the npst
rel evant reconmendations of the Human Rights Conmittee, i.e. those concerning

the institution of the onbudsman and the insertion of the crime of torture in
the Italian crimnal system Various bills have been presented to Parliament,
but it appears that there is still a long way to go before their enactment.

10. The Human Rights Conmmittee has al so expressed sonme concern on the
har moni zati on of the activities carried out by the |ocal ombudsnen, at

regi onal or communal level. It may be worth while to point out that sone
i nformal procedures of consultation have been put into practice by various
onbudsnen’s offices. The aimis to exchange experiences and to try to set
up a common |line of action

11. The Human Rights Committee had al so shown sonme concern regarding the new
di sci pline of preventive custody. The comrentary to article 9 of the Covenant
in this report gives detailed information on the inprovenments that have been
adopted, both in legislation and in practice, for better treatnent of persons
bei ng det ai ned.

12. In the field of mass nedia, a recent judgenent of the Constitutiona
Court has stated that State or privately owned conpanies are not allowed to
have nore than two TV channel s nati onw de.

13. The Human Rights Committee seens to accept the viewthat, in Italy, only
“linguistic” mnorities are protected. This is not so. As illustrated in
previous reports, it is true that the |egislative | anguage concerning
mnorities makes express reference, in the headings of relevant |laws, to
linguistic mnorities. This is due to the historical and | egal heritage.
However, in fact, the expression “linguistic mnorities” in the Italian

| egi sl ation covers all forns of mnorities, including ethnic, religious,

raci al and other minorities.

14. Finally, various initiatives have been undertaken with the viewto
strengt heni ng the nmechani sns of protection against all forms of intolerance
and discrimnation and to inprove the condition of wonen. Details of these
initiatives can be found in the conmentaries to the relevant articles of the
Covenant .

Article 2

Ref orm of private international |aw

15. The Italian systemof private international |aw was refornmed

by Law No. 218 of 31 May 1995. The previous system was governed by

articles 17-31 of the provisions inplenenting the Cvil Code. These

have | argely been overtaken by events, having been in force since 1865,

and superseded by certain provisions in the sane Code (particularly

articles 115, 116, 2505-2509) and the Maritine Code (arts. 4-13), and lastly,
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by articles 2, 3, 4 and 796-805 of the Code of Civil Procedure. Adopting

a nodern private international |aw approach to include nmatters relating to
international civil procedural |aw, Law No. 218/ 95 deals with the issues of
the applicable law as well as jurisdiction and the enforcenment of foreign
judgenents and other neasures issued by foreign authorities, thereby carrying
out a conprehensive reformof provisions relating to conflict of |aws and
jurisdiction.

16. In short, this Law contains five titles. The first (sects. 1-2)
cont ai ns general provisions; the second (sects. 3-9) relates to Italian
jurisdiction; the third (sects. 13-63) relates to the applicable | aw and deal s
with the rights of natural and | egal persons, fanmly relations, succession,
real rights, donations and obligations; the fourth (sects. 64-71) deals

with the enforcement of foreign judgenents and nmeasures; and the fifth

(sects. 72-74) provides a transitional provision and a repealing clause
referring to inconpatible provisions and rul es.

Rel ati ons between Italian and ecclesiastical jurisdiction

17. On this issue, judgenent No. 1824 of 13 February 1993 is worth
recalling. Wth this judgenment the Joint Divisions of the Supreme Court

of Cassation ruled that now that the jurisdiction reserved to ecclesiastica
courts has been lifted, Italian courts had jurisdiction to rule on the nullity
of marriages sol emmi zed under the Concordat.

Change of surnane

18. The recent Constitutional Court Judgenent No. 13 of 3 February 1994
declared article 165 of Royal Decree No. 1238 of 9 July 1939 (Organization of
the Civil Registry) to be unconstitutional by failing to make provision, in
cases where rectification to a Civil Registry entry for reasons beyond the
control of the individual concerned entails a change of surnane, for that

i ndi vidual to request the court to allow himto retain the original surnane
when it is considered to be an autononpus distinctive sign of that person's
identity.

Education and information on hunman rights

19. Anmong the nost recent activities to dissem nate information on human
rights and include this as a subject in school curricula in Italy, there is
the work of the Conmittee for the Protection of Human Ri ghts of the Accadem a
Nazi onal e dei Lincei. Since 1991 this committee has conducted a survey of
education and infornmation on human rights, with specific reference to ethnica
prejudices in Italian schools and universities, and anong such professions as
the judiciary, the diplomatic service, the arned forces, the police, and the
public at |arge

20. The results of the Accadeni a Nazional e dei Lincei survey for the benefit
of all the relevant governnent departnents and agenci es and the two houses

of Parlianment have been published under the title “Report on human rights
education and information in Italy”. |In addition to containing the texts of
the main international instruments on this subject, including the Universa
Decl arati on of Human Ri ghts, the UNESCO Recomendati on concerni ng Educati on
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for International Understandi ng, Cooperation and Peace and Education rel ating
to Human Ri ghts and Fundanental Freedons and the 1950 Council of Europe
Convention for the Protection of Human Ri ghts and Fundanental Freedons, the
Report al so nmakes recommendations for schools and universities concerning,
inter alia, teacher training and refresher courses, and for devoting nore
attention to teaching human rights in schools and universities with specific
reference to the Arts and Sci ence Faculties, educational institutions for
journalists and in the nedia.

21. Then there is the contribution made by the Italian Red Cross.

In addition to its own institutional work of first aid, social welfare,
assistance to refugees and other vul nerable classes, in recent years the
Italian Red Cross has made enornous efforts, particularly to educate young
peopl e against all fornms of prejudice and intolerance, through a w despread
educati onal canpai gn and di ssem nating humani tarian international and human
rights | aw.

22. Some of the nobst recent and inportant activities carried out in this
area by the Italian Red Cross include: (a) organizing two canps on Education
i n Denpcratic Coexistence and Peace for the youth branch of the Italian Red
Cross under the programre pronoted by the International Mvenment of the Red
Cross and the Red Crescent on “Mnorities and Human Rights”; (b) organizing an
international nmeeting in June 1996 on “Respect for human rights in emergencies
and armed conflicts (thirty years after the adoption of the Internationa
Covenants on Human Rights)”; (c) organi zi ng many courses on Humanitari an
International Law for teachers and civilian, mlitary and civil service
personnel, sem nars and workshops, round tables and conferences, in Italy and
abr oad.

23. Italy also played an active part in the United Nations Year for
Tol erance (1995) through conferences in schools, international congresses
and cooperation in the activities of UNESCO |ead agency for the Year.

24. Lastly, specialized courses on human rights have been held in Italy's
| eadi ng universities.

Article 3

25. Wth reference to equal rights for nen and wonmen, the Italian Governnent
has created the Mnistry for Equal Opportunities, whose principal remt is to
foster equal opportunities between nen and wonen in ternms of their civil and
political rights.

Article 6
26. The Italian Parlianment enacted Law No. 733 of 9 Decenmber 1994 ratifying
and i npl enenting the Second Optional Protocol to the International Covenant on
Civil and Political R ghts on the abolition of capital punishnent adopted by
the United Nations Ceneral Assenbly on 15 Decenber 1989.

Abolition of capital punishnment in the Wartine Mlitary Penal Code

27. Law No. 589 of 13 Cctober 1994 abolished capital punishnent for the
of fences provided by the Wartine Mlitary Penal Code and Wartinme MIlitary
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Laws. The death penalty has been replaced by life inprisonment as the highest
penal ty provi ded by the Penal Code. Law 589/1994 has al so repeal ed

article 241 of the Wartine Mlitary Penal Code dating back to 1941

whi ch provided that in the event of flagrant crines of disobedience,

i nsubordi nation, nutiny or revolt, or crimes perpetrated by eneny prisoners of
war on board a mlitary vessel or aircraft, which place the safety of the ship
or aircraft or their war-preparedness in inmm nent jeopardy, the captain was
enmpowered to order the execution of the culprits who were manifestly guilty,
with the obligation of submtting a reasoned report to his superiors. This
sanme article, now repeal ed, vested the sane powers in the commander of a
corps, or part of it, when these offences caused an inmnent threat to the
safety of the corps, or any part of it, under his command.

28. It is hardly necessary to recall that the death penalty does not exi st
under ltalian law. Law 589/1994 abolished capital punishnment which was only
envi saged in wartinme, and had never been applied after the Second World War.

Anendnent of article 79 of the Constitution on annesties

29. Article 79 of the Constitution was changed by Constitutional Law No. 1
of 6 March 1992. It now reads as follows: “Ammesties are granted by an Act
of Parlianment, adopted with a two-thirds majority of the nenbers of each
House, in respect of each individual article and the Act as a whole. The |aw
granting an ammesty nust indicate the deadline date for its application. 1In
no case may an amesty apply to any offences committed after the Bill has been
tabl ed before Parlianent.”

Extradition for the offences punishable abroad by capital puni shnent

30. Finally, we would recall the Constitutional Court judgenent

of 25-27 June 1996 whi ch decl ared as unconstitutional article 698 (2) of
the Code of Crimnal Procedure and the part of Law No. 225 of 26 May 1984
(Ratification and Inplenentation of the Extradition Treaty between the
Governnment of the Italian Republic and the CGovernnent of the United States
of Anerica, done in Rome on 13 October 1983) inplementing article | X of the
Extradition Treaty pernmitting extradition for offences punishable by capita
puni shment on condition that the requesting country undertakes not to inpose
a capital sentence or, if already inposed, not to carry it out, offering
guar ant ees deened adequate by the requested country. |In this judgenent the
Constitutional Court expressly recognized that the prohibition of capita
puni shment enshrined in article 27 (4) of the Constitution has a specific
significance equivalent to the prohibition of inhumane puni shnents; in the
Italian constitutional systemthis is to be considered a projection of the
guarantee provided for the fundanental right to life, as the first of the

i nvi ol abl e human rights enshrined in article 2 of the Constitution. For a
nmor e thorough analysis of this judgenent, see the comments to article 14 of
t he Covenant.

Article 7
31. In 1993 the Italian Government submitted the second report on the
Convention agai nst Torture and O her Cruel, Inhuman or Degradi ng Treatnment or

Puni shment, reporting on the devel opnents in legislation and case lawin this
field.
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32. W wish to recall some recent judgenents of the Constitutional Court in
this connection, in particular, Judgenent No. 349 of 24 June 1993, in which
the Constitutional Court reaffirnmed a concept that is deeply entrenched in
the Italian | egal system detention “may not consist of treatnment contrary
to the sense of humanity”. It also stressed the further civilized principle
according to which persons sentenced to inprisonment shall be guaranteed the
right to act and that part of the human personality which the penalty does not
i npi nge upon. In that sane judgenment the Court reaffirmed that inprisonment
may not entail an overall and absol ute deprivation of personal freedom and
that “inviolable human rights, which include the right to personal freedom
stem froma principle which has a fundanental value of a general nature”

33. Judgenent No. 410 of 5 Novenber 1993 is worth recalling here. Init,
the Constitutional Court confirnmed that the prison authorities may inpose
l[imtations on the fornms of inprisonnment which do not exceed the persona
sacrifice already inposed on the detainee and that “while the treatnment under
detention not inpinging on the personal freedom of the detainee may be |eft
to the judgenent of the prison adm nistration, this does not affect the
detainee's right to defence agai nst any nmeasures which, while being part

of the penalty, may affect inviolable human rights that are specifically
guaranteed by the provisions of the Constitution”

The 1995 visit to Italy by the European Committee for the Preventi on of
Torture and | nhuman or Degrading Treatnent or Punishnent (CPT)

34. In Novenber 1995, the CPT paid a second visit to the Italian judicia
facilities, and held talks with national authorities as a followup to its
first visit in 1993. Following its 1995 visit the CPT subnmitted a report to
the Italian Governnent requesting nore detailed information and comrents on
specific issues. The Italian Government replied in February 1996 with a
report on the situation in certain Italian prisons, and particularly

S. Vittore in Mlan; the state of psychiatric care in Italy, with specific
reference to the health-care facilities for the conpul sory adm ssion and
treatnment of patients discharged fromjudicial psychiatric hospitals; the
organi zati on and technical managenent of the Juvenile Detention Centres in
Italy.

35. For further details on the state of Italian prisons, reference is to be
made to the comments on article 10 of the Covenant.

Article 9

36. There is a wi despread conviction that with the crimnal process in
effect since the “restoration” of 1992 (with the so-called anti-crine decree)
t he defence and the prosecution are not on an equal footing, and the judge is
not an umpire, but on a par with the Public Prosecutor, and that the Public
Prosecutor “abuses” his powers by overeagerly requesting preventive detention
and inmprisonnent orders in order to get the defendants to confess and to
reveal their acconplices. Law No. 332 of 8 August 1995 was designed to
“curtail” these detrinental effects by changing (sonetinmes only partially)
sonme of the nobst controversial aspects of the crimnal process. The judiciary
has vi ewed Law 332/ 1995 with m strust and sharp criticism it is said that
this Law might interfere with the strategi es adopted to conbat mafia-inspired
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organi zed crinme. Conversely, the |awers have hailed these new rules as a
first significant step towards restoring the balance between the parties to
the process. Acadenics have stressed the technical shortcom ngs and | ack of
coordi nation provided by the Law, and the fact that some of its provisions are
not systematic. But over and above the objective technical and coordination
shortcom ngs, this Law does contain a nunber of extrenely inportant

provisions. It introduces many amendnments to the Code of Crim nal Procedure
with reference to the I aws on preventive detention and the prelimnmnary

i nvestigation phase. Here is a sunmary of the main provisions of this Law.

37. Section 1 anends article 104 (3) of the Code of Crimnal Procedure:
suspects under preventive detention may only be denied access to their defence
counsel for five instead of the fornmer seven days.

38. Wth the introduction of article 141 bis of the Code of Crimna
Procedure, section 2 provides that whenever a person under arrest is
guesti oned outside a court of |law, the whole interview nust be entirely
recorded on tape or by audi o-visual devices.

39. Section 3 anends paragraphs (a) and (c) of article 274 of the Code of
Crimnal Procedure in relation to preventive detention in prison (the

i kelihood of tanpering with the evidence or repeating the offence).

Par agraph (a) provides that preventive detention may be ordered if the
followi ng conditions are net:

(a) There nust be specific as well as pressing reasons for it;

(b) It nmust be related to “investigations connected with the case in
guestion”;

(c) There nust exi st an “actual and present threat to the gathering of
evi dence and its authenticity”;

(d) Reasons must be given for assum ng the existence of an actual and
present threat to the gathering of the evidence and its authenticity, wthout
whi ch the neasure is null and void;

(e) The refusal of the person under investigation or the accused to
make a statement or to admit guilt may not be considered to constitute an
actual threat to the gathering of evidence or its authenticity.

40. Basically, the amendnent linmits the scope for issuing preventive
detention orders, by correlating specific investigations still to be carried
out with the presence of a threat to the gathering of evidence or its
authenticity, on the basis of specific circunstances. The rules for
preventive detention for the purposes of obtaining evidence are now nore
stringent. The sane applies to paragraph (c), which reduces the nunber of

ci rcunstances in which the likelihood of a crime being conmtted justifies
preventive detention. This paragraph (c) of article 274 of the Code of
Crimnal Procedure stipulates that the Iikelihood of a repeat offence may only
be used as the ground for requesting preventive detention with reference to
crimes of the same kind which are al so punishabl e by a maxi num penalty of not
| ess than four years' inprisonnent.
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41. Sections 4, 5, 6 and 7 deal with the conditions for preventive
detention. Section 4 introduces paragraph 2 bis into article 275 of the Code
of Crimnal Procedure, prohibiting preventive detention when a suspended
sentence is likely to be passed.

42. Section 5 changes paragraph 3 of article 275 of the Code of Crim nal
Procedure, enphasizing the idea that preventive detention nmust be the extremn
ratio. It confirns preventive detention for offences under article 416 bis,
but al so provides for preventive detention not to be ordered in the absence of
the need for preventive neasures. The subsequent paragraph 2, replacing
paragraph 4 of article 275 of the Code of Crimnal Procedure, provides for the
prohi bition of preventive detention to be extended to cover specific classes
of persons: pregnant nothers, parents of small children, persons aged over 70
and sick people who cannot be given proper treatment in prison

43. Section 6 anends article 278 of the Code of Crimnal Procedure so that
when deciding on the statutory penalty for each actual or attenpted of fence,
account nust not be taken of repeat offences.

44, Section 7 changes the conditions of application of enforcement neasures
under article 280 of the Code of Criminal Procedure, differentiating between
the different kinds of preventive nmeasures on the basis of the respective
penal ti es.

45. Section 8 (1) amends paragraph 1 of article 291 of the Code of Crim nal
Procedure, and provides that when the Public Prosecutor requests the

i nvestigating magi strate court to issue a preventive nmeasure he nust al so
provi de the judge with any evidence favourable to the accused, particularly
those given in the Defences. The repeal of paragraph 1 bis of article 291
section 8 (2) prevents the Public Prosecutor fromobliging the investigating
judge to adopt only the preventive nmeasure he requests.

46. Section 9 anends paragraph 2 of article 292 of the Code of Crim nal
Procedure, requiring nore specific reasons when the judge orders a preventive
measure, w thout which the order is automatically null and void. In
particular, it provides that in the reasons for the neasure, reference nust be
made to the seriousness of the offence (para. (b)), the fact that the offender
i s dangerous, the tinme that has el apsed since the conm ssion of the offence
(para. (c)), and the reasons for considering the evidence submtted by the
defence to be irrelevant (para. (c) bis), and setting the date on which the
order lapses (para. (d)).

47. Section 10 anends paragraph 3 of article 293 of the Code of Crim nal
Procedure with regard to the formalities involved: the request made by the
Public Prosecutor and all the case papers nust be | odged with the office of
the Clerk of the Court which has issued the order for preventive detention or
ot her preventive neasures.

48. Section 11 anends article 294 of the Code of Crimnal Procedure by

provi ding that a person under house arrest must be questioned within 10 days
of the enforcenent of the house arrest order, or its service. The person
under preventive detention nust be questioned within 48 hours if the Public
Prosecutor so requests in the application for preventive detention. However,
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the questioning by the Public Prosecutor of a person in preventive detention
may not take place before the investigating judge has questioned the accused.

49. Section 12, anending paragraph 3 of article 297 of the Code of Crim nal
Procedure, deals with the so-called |inked charges, and provides not only that
the preventive detention period shall run fromthe day of its enforcenent or
notification for the first tinme and nust be commensurate with the nost serious
of fence, but also that the neasure nust refer to cases which are

tel eol ogically connected, or cases of persistent crine.

50. Section 13 adds paragraph 3 ter after paragraph 3 bis in article 299 of
the Code of Crim nal Procedure and amends paragraph 6 of article 503 of the
Code of Crimnal Procedure, enabling the investigating nagistrate to question
the accused before deciding on a request to revoke or substitute the
preventive neasure. It also introduces a coordination rule under which the
transcript of the interrogation taken down by the prelimnary investigating
magi strate can be filed anong the case papers and used by the judge before

deci di ng on whether to revoke the neasure or substitute another

51. Section 14 anends article 301 of the Code of Criminal Procedure and

i ntroduces a new procedure for lifting the preventive detention measure. The
present regul ations regarding alternatives to preventive detention in custody
remai n; however, the latter, save in the case of proceedings relating to
organi zed crime, or crines conmitted in relation to organized crine, my not
exceed 30 days and may be renewed two nore tines only, within the maxi mum

of 90 days.

52. Section 12 partially anends article 304 of the Code of Crimna
Procedure regardi ng the suspension of the nmaxi num peri od of preventive
detention. Paragraph 1 provides a further case under which preventive
detention may be suspended in the phase during which the judgenment is being
drafted, and particularly while awaiting the terns provided by paragraphs 2
and 3 of article 544 of the Code of Crim nal Procedure. Paragraph 4 of
article 304 introduces the suspension of preventive detention when a
prelimnary hearing is set for the causes indicated under (a) and (b) of
article 303 (1). This latter suspension, together with the suspension

provi ded by paragraphs 1 (c) and (b), do not apply to co-defendants to whom
suspensi on cases do not apply, and who request separate proceedings to be
instituted against them (para. 5). Article 15 (6) provides that the maxi mum
peri od of preventive detention may in no case exceed double the period

provi ded by articles 303 (1), (2) and (3) and the terms increased by one half
as provided by article 303 (4) or, if nore favourable, by two thirds of the
maxi mum t emporary penalty provided for the offence of which the accused is
charged or of which the accused has been found guilty. When conputing these
terms, except with regard to the limt on the overall duration of preventive
detention, no account is taken of the periods of suspension provided by
paragraph 1 (b) (7). Lastly, section 15 (2) anends article 159 (1), by

provi ding that the period of prescription shall be suspended also in cases of
preventive detention, although this only applies when the suspension is

i nposed by a particular statutory provision.

53. Sections 16 and 17 introduce substantial changes to articles 309 and 310
of the Code of Crimnal Procedure regarding the appeal against detention
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orders: in addition to the fact that the period for appeal may not take
account of the days for which the interrogation is deferred under the new
article 104 (3) of the Code of Crimnal Procedure and the express provision of
the right of the defence to obtain a copy of all the case papers filed with
the Court Clerk's office, this measure also introduces a specific period
(five days) for submtting case papers to the court, failure to conply with
whi ch renders the neasure null and void.

54. Section 18 alters the provisions for registering the names of persons
suspected of a crine, introducing the principle that the registration of
their nanes shall be made known to the persons concerned save in the case

of particularly serious crimes (art. 407 (2) (a)) or for which the maxi mum
penalty is in excess of four years. For all the other crines, the prohibition
of notifying the registrationis lifted, both purely in the case of the

def endant and his defence counsel upon request. However, the Public
Prosecutor is enpowered to order that registration of suspects shall be kept
secret for the purposes of investigation, but not for nore than three nonths.
This is considered necessary to guarantee the right to defence, and
particularly in order to encourage and bring forward recourse to alternative
pr oceedi ngs.

55. Section 19 anends article 369 (1) of the Code of Crimnal Procedure
regardi ng service of notice of investigation, naking it clear that this notice
is only to be served where a guaranteed act nust be performed, and not at any
other time during the prelimnary investigations.

56. Section 20 anends article 386 (5) of the Code of Crimnal Procedure,
establishing the general principle that the preventive neasures nust be
adequate fromthe nonent they are first applied by the judicial police
authorities.

57. Section 21 (1) amends article 407 (2) (a) of the Code of Crimna
Procedure regardi ng the maxi mum peri od of prelimnary investigations.
Subsection 2 indicates the provisions for which reference to article 275 (3)
of the Code of Crimnal Procedure is replaced by reference to

article 407 (2) (a) (1-6) of the Code of Crimnal Procedure.

58. Section 22 adds paragraphs 2 bis and 2 ter to article 38 of the
transitional neasures of the Code of Crimnal Procedure regarding the right of
defence to table evidence, and provides that in the course of the

i nvestigations, defence counsel may table evidence for the defence for the
court to decide directly upon, w thout passing through the Public Prosecutor
and provides that the docunentation nmay be included in the case papers
referring to the investigation either in their original formor copies

t hereof , whenever the person under investigation asks for themto be returned.

59. Section 23 nodifies article 94 of the provisions for inplementation
coordi nation and transitional neasures of the Code of Crim nal Procedure,

i ntroduci ng a procedure for informng the detainee upon arrival in prison with
regard to the substance of the detention nmeasure served on him and gives him
the right to consult his personal file at any tinme and to have a copy of al
measures i ssued by the courts against him
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60. Section 24 adds article 102 bis to the provisions for inplenentation
coordi nation and transitional neasures of the Code of Criminal Procedure,
provi di ng that anyone who has lost his/her work as a result of unlawful
detention nust be reinstated.

61. Section 25 anends article 371 bis of the Code of Crimnal Procedure
regarding false information supplied to the Public Prosecutor. The penalty
may be reduced by up to four years instead of one to five years, while an
addi ti onal paragraph provides that the crimnal proceedings may be suspended
until the Court of First Instance issues its judgenent in proceedings during
whi ch information has been | aid before the court, or when proceedi ngs have not
been previously closed or a nolle pro sequi order has been issued. However,
in the event that the information has been rejected, proceedi ngs may be
instituted i medi ately.

62. Section 26 anends article 381 of the Code of Criminal Procedure by
addi ng paragraph 4 bis, prohibiting the arrest of a person required to supply
information by either the Judicial Police or by the Public Prosecutor in
relation to crines concerning the substance of the information provided or the
refusal to provide it.

63. Lastly, section 27 relates to the procedures for enforcing a neasure
i nvol vi ng house arrest, while section 28 |lays down transitional and
coordi nati on measures.

Anendnent to article 68 of the Constitution relating to parliamentary i nmunity

64. Constitutional Law No. 3 of 29 October 1993 introduced a nunber of
amendments to article 68 of the Constitution relating to parlianentary
immunities. This was nmade necessary by the Bribesville and the C ean Hands

i nvestigations which reveal ed that the request for authorization to undertake
crimnal proceedings for parlianmentarians had become an anachronistic caste
privilege, and because of its recurrent use as part of the investigations
carried out by the judiciary.

65. The new wording of article 68 of the Constitution provides as foll ows:
menbers of Parlianment nmay not be required to answer for any opinions
expressed, or any votes cast by themin the exercise of their office. Wthout
aut horization fromthe House to which any menber bel ongs, no nenber may be
subj ected to a personal or house search, or be arrested or otherw se deprived
of personal freedom or kept under detention, save in inplenentation of an
irrevocabl e court judgenent, or when caught in the actual comm ssion of a
crime for which statutory arrest is provided for persons caught in the act.
Simlar authorization is required before the conversations or comunications
or mail of nenmbers of Parlianent may be intercepted in any way.

Measures to prevent violence at sports stadiuns

66. Lastly, Law No. 714 of 24 February 1995, enacting with amendments
Decree-Law No. 714 of 22 Decenber 1994, provides urgent measures to prevent

vi ol ence at sports conpetitions. When being enacted, clause 1 was reworded
conpletely, and clause 1 bis was added, lifting the ban on sports clubs from
granting facilities to supporters' associati ons whose nmenbers include persons
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prohibited fromattending the sports grounds and stadi ums. These clubs may be
requested to contribute towards the expense of policing sports events in which
t hey take part.

67. In the new wordi ng, section 1, amending and repl acing section 6 of
Law No. 401 of 13 Decenber 1989, provides as follows:

(a) A ban on entering sports stadiuns or any other places in which
sports are being held on persons reported, or already convicted of having been
on the sane prem ses with weapons, sticks, iron bars, or other itenms with
which to cause bodily harm etc., or for having taken part in episodes of
vi ol ence during sports events;

(b) The chief of police nay order these persons to report to the
police station indicated in the neasure on the days and at the tines during
whi ch sports events take pl ace;

(c) The ban becones effective as fromthe first sports event follow ng
service of the order on the person concerned, and shall be filed with the
Procuratore della Repubblica at the Pretura Court in the district in which the
police station lies. The Public Prosecutor shall, within 48 hours of
notification, request the judge for prelimnary investigations at the |oca
Pretura Court to validate the order. The ban ceases to be effective if it is
not validated within the follow ng 48 hours;

(d) The person concerned nmay appeal to the Court of Cassation agai nst
the validation order, but this does not suspend its effectiveness;

(e) The period during which a person is prohibited from bei ng present
at the stadiumor sports ground nay not exceed one year and a ban may be
revoked or nodified whenever the conditions justifying it originally no |onger
exi st or have changed, or whenever the court has ordered the case to be
cl osed, or when the person has been considered rehabilitated.

68. Lastly, the new Act not only lays down crininal penalties for the

af orenenti oned of fences (with inprisonnent from between 3 and 18 nonths), but
al so provides that in the judgenent convicting any person who has failed to
conply with the ban ordered by the chief of police, may inpose a further

penal ty prohibiting that person fromgoing to sports events for a period
varying fromtwo nonths to two years, and inposing the obligation to report to
the police station during sports events.

Article 10

The Italian prison situation

69. As indicated in the comments to article 7 of the Covenant, in 1995 the
European Committee for the Prevention of Torture (CPT) visited Italy's prisons
and requested the Governnment to provide information. In the report drawn up
by the Governnent in February 1996, it is stated that according to estimtes
updated to 31 Decenber 1995, just over 46,000 persons were detained in Italian
prisons. This figure confirmed the trend towards a slight fall in nunbers as
a result of the first effects of the entry into force of Law No. 332 of
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8 August 1995. However, it was indicative of the serious overcrowdi ng which
continues to afflict Italy's prisons, which is seriously jeopardizing the
serving of sentences and nmakes it very difficult to treat and re-educate
prisoners, and to provide themw th prison work and health care.

70. Italy's prisons are still inadequate, as is the overall prison capacity
(particularly in ternms of the quality of the facilities and their nodernity),

even though it must be admitted that thanks to nuch effort in the

prison-buil ding sphere, the difference between the overall nunber of prisoners
and the actual capacity is gradually declining.

71. On 30 Novenber 1995, the total nunber of prisoners ambunted to 48, 227.
Prison overcrowding makes it difficult, despite the conm tnment of the prison
staff, to give prisoners real individual treatnment and hence to effectively
re-educate them It also gives rise to crime by making it difficult to
separate detainees awaiting trial and convicted prisoners, or first-tine or
occasi onal offenders from hardened crimnals, or crimnals belonging to the
organi zed underworl d, who take advantage of this situation to recruit new
menbers. Overcrowdi ng al so causes probl enms regardi ng maintaining order in the
prisons, particularly because of so many drug addicts (30 per cent of the
prison popul ati on) and foreigners who, because of communication difficulties
or different custons and habits, find it difficult to fit into the prison
conmuni ty.

72. Overcrowdi ng al so rai ses health and hygi ene problenms (which the Prison
Department is examining with particular attention, and for which vast
resources have been enployed in recent years) due to the spread of HV

(on 30 June 1995 2,500 prisoners were H V-positive) and Al DS

New nmeasures regarding the treatnent of prisoners

73. Wth regard to the treatnent of prisoners, we would nmention Law No. 296
of 12 August 1993 which enacted, wi th anendnents, DL No. 187 of 14 June 1993,
cont ai ni ng new provisions regarding the treatnment of prisoners and the

expul sion of aliens, and amendi ng Law No. 354 of 26 July 1975 governing the
prison system and in particular alternative neasures to inprisonment. The
provi sions of Law 296/1993 help to extend the well-established principle of
Italian | aw that puni shnent has a re-educating function, while serving the
pur poses of general and special prevention. The new regulations reformthe
procedures for granting alternative penalties to inprisonnent for persons
convi cted even of serious crinmes, extending the application of alternative
nmeasures to house arrest and enabling particul ar categories of convicted
crimnals to serve their sentence at honme when this does not exceed three
years, even if it is a residual part of a |onger sentence.

74. More specifically, Law 296/ 1993 contains, inter alia, the follow ng
provi sions: (a) encouraging prisoners and internees to take up work and to
attend vocational training courses (section 2, amending section 20 of Law
No. 354 of 26 July 1975); (b) encouragi ng house arrest (section 3, amendi ng
section 47 of Law No. 354 of 26 July 1975); (c) regulating the interception
and recordi ng of tel ephone conversations, which must now be ordered by the
courts (section 4, replacing article 37 of the regul ati ons approved by
Presidential Decree No. 431 of 29 April 1976); (d) extending the scope for



CCPR/ C/ 103/ Add. 4
page 15

alternative penalties to short prison ternms (section 5, anending section 53 of
Law No. 689 of 24 Novenber 1981); and (e) inproving the health-care service in
prisons (section 6, anending Law No. 740 of 9 Cctober 1970, and section 7).

75. Law No. 296/1993 al so contains a nunber of provisions regarding the
deportation of aliens subject to preventive detention for actual or attenpted
crimes, which will be examined in the comments relating to article 13 of the
Covenant .

76. On the subject of prison, one of the nost recent nmeasures adopted by the
Italian Governnment was Decree-Law No. 552 of 23 Decenber 1995, amendi ng Law
No. 442 of 20 October 1992, providing that the Sardinian prisons at Pianosa
and Asinara can be used until 31 Decenber 1999 for detaining prisoners, with a
six-nmonthly report to be tabled by the Governnent before Parliament on
progress in the inplenentation of the top-security construction or adaptation
programme for the differential treatnment of prisoners.

77. Decree-Law No. 572 of 23 Decenber 1995 is also inportant, repeating
earlier decrees that were never enacted (Decree-Laws Nos. 269 of 5 July 1995,
369 of 1 Septenber 1995 and 456 of 30 COctober 1995), increasing the nunber of
prison police and containing particular provisions to conplete the placenent
of female police officers, and introducing procedures for noving the prisoner
transport service fromthe carabinieri and police force to the Prison Police
Servi ce.

Treatnent of detainees suffering fromHV infection

78. We woul d al so recall Decree-Law No. 139 of 14 May 1993, enacted as
Law No. 222 of 14 July 1993, containing urgent provisions relating to the
treatment of detainees suffering fromH V and drug addicti on.

79. Wth regard to the treatnent of detainees suffering fromHV, Law

No. 222/1993 introduced article 286 bis into the Code of Crim nal Procedure
(prohibition on preventive detention) to provide as follows: (a) in
paragraph 1, any person suffering fromH V and inconpatible with the status
of a detainee may not be detained in a prison in preventive detention
Inconmpatibility exists, and is declared to exist by the court, in the

case of full-blown AIDS or serious inmunity deficiency. In other cases,

i ncompatibility caused by H 'V infection shall be assessed by the court taking
account of the remaining period of preventive detention to be served and the
effects that the present physical conditions may have on the danger which

the detai nee poses. The request for the state of inconpatibility to be
ascertained by the court may be nade by the detainee in person, or the
det ai nee's counsel or the Prison Health Service. |In the event of

i nconpatibility the judge shall lift the preventive detention order or the
order for house arrest in the honme of the convicted prisoner; (b) paragraph 2
defines the cases of full-blown AIDS and serious i munity deficiency by decree
of the Mnister of Health and the Mnister of Justice; it also provides the
di agnostic and forensic nedical procedures to ascertain HV infection, and the
| evel of imune deficiency which is relevant for the purposes of deciding on
i ncompatibility on the part of the court; (c) paragraph 3 provides that when
for diagnostic purposes in order to ascertain inconpatibility with detainee
status, or in other cases than those provided by paragraph 1, there are
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t herapeutic requirenents regarding H V infection, provided that these

requi rements cannot be net in the prison environnment, the judge may order the
tenporary adm ssion of the detainee to a National Health Service facility for
as long as is necessary, ordering any appropriate measures to prevent the
det ai nee from escaping. After the need for adm ssion ceases, the judge shal
see whether the inconpatibility has been ascertained pursuant to paragraph 1
and shall otherwi se restore the preventive detention order in prison or
proceed under article 299. 1In the event that the court orders house arrest,

t he detainee shall serve the termin his own home or in a comunity residence
or in a hostel, as provided by section 1 (2) of Law No. 135 of 5 June 1990.

80. It should be noted that article 286 bis of the Code of Crimna
Procedure referred to above has been dealt with frequently by the
Constitutional Court. In particular, we would nention the foll ow ng:

(a) Judgement No. 438 of 18 October 1995, which pointed out,
inter alia, that while the collective health in a particular prison
environnent represents a worthy goal, it nust also be stated that it is
reasonable to renove a person suffering fromAIDS froma prison, insofar as
remaining in the prison could be prejudicial to the health of the other
detai nees; to do otherw se, would jeopardi ze other basic rights contained
in the Italian Constitution. The sane judgenent also remarked that the
protection of the health of all the persons in a prison is not the only value
which the legislator intends to safeguard. |In addition to the collective
health the provision in question evidently intended to protect the health of
the individual as well;

(b) Judgement No. 439 of 18 October 1995, declaring that
article 286 bis of the Code of Criminal Procedure was unconstitutiona
where it prohibited preventive detention in prison of persons suffering from
H V infection, full-blown AIDS or from serious inmune deficiency, even where
t he exceptional requirements referred to in article 271 (1) of the Code of
Crimnal Procedure applied and where the nmeasure could be enforced w thout
causi ng damage to the health of the individual and any other detai nees.

Treat nent of drug-addi cted detainees

81. As indicated above, Decree-Law No. 139 of 14 May 1993, enacted as

Law No. 222 of 14 July 1993, changed certain provisions in the Consolidation
Act governing drugs and psychotropi c substances, and the treatnment and
rehabilitation of persons suffering fromdrug addiction, approved by
Presidential Decree No. 309 of 9 Cctober 1990.

82. In particular, section 89 was replaced (Restrictive neasures agai nst
drug addicts or al coholics undergoing therapeutic programes). The new text
provi des that drug addicts and al coholics attending a therapeutic programe to
dry out in a public facility assisting drug addicts or in an authorized
structure may not be subjected to preventive detention in prison except where
there are exceptionally inportant reasons for it, and where the interruption
of that programme m ght jeopardize the possibility that the detai nee can give
up taking drugs or cease to be an alcoholic. The sane neasure, or a
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subsequent one, can be issued by a judge to establish the control needed to
ascertain whether the drug addict or the alcoholic is continuing the recovery
progr ame.

83. Provision is also nmade for a drug addict or alcoholic under preventive
detention in prison wishing to follow a recovery progranme with a public drug
addi ction service or an authorized residential facility to have the preventive
custody order renoved, provided that there are no exceptional reasons for it
continuing. The person concerned nust request the lifting of the order. A
certificate issued by a public service for drug addicts, attesting to the
person's drug addiction or alcoholism together with a statenment that the
facility is willing to take in the person, nmust be annexed to the application
The public service is in any event required to accept the request to begin a
programe of treatnent.

84. The first subsection of section 90 of the Consolidation Act has been
repl aced. The new version provides that a person sentenced to preventive
detention of not nmore than four years, even if it is conbined with a fine, for
crinmes conmitted in relation to the state of drug addiction, or who nust

serve a prison termof four years for the same crinme, may have the sentence
suspended for five years by the parole tribunal whenever the person is
following a treatnent or rehabilitation programre. The sane provision applies
for the crinmes provided by section 73 (5) when the sentence does not exceed
four years, even if conpounded with a fine or when it is still to be served.

The training of the Prison Service police

85. One of the nost recent neasures in this area is the Mnisterial Decree
of 25 February 1995 adopted at the joint initiative of the Mnisters of
Justice, Defence and the Interior, introducing a nunber of neasures relating
to the training of the Prison Service police personnel to performthe service
of transferring prisoners jointly with the carabinieri police personnel

86. Law No. 395 of 15 Decenber 1990 gave the Prison Service police the
responsibility for transferring detainees and prisoners. 1In view of the need
to give the Prison Service police practical training, they attended a course
to train themto transfer prisoners which was run by the carabinieri police.
Considering that this practical training was given by carabinieri personnel

M ni sterial Decree of 25 February 1995 provided that 90 officers of the Prison
Service police who had attended the theoretical course at the carabinier

school on transferring detainees should be joined by carabinieri officers when
performng this service. This is being done in MIlan and Pal ernp and in the
Lonmbardy and Sicilian regions and may al so be extended to other regions using
ot her nmenbers of the Prison Service police after they have taken these

t heoretical courses.

87. Anot her very inportant neasure as far as this Government is concerned is
the training and refresher courses provided for Prison Service personnel by
the training schools belonging to the Prison Departnent. One of the subjects
taught to the Prison Service personnel is specifically entitled “The

i nternational protection of human rights and the rights of prisoners”, which
is given in the formof sem nars.
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88. Teachi ng was al so di scussed as part of a civic education programe in
courses 124 and 128 for Prison Service police trainees in 1993. The foll ow ng
year, in 1994, this subject was also discussed in sem nars at the 133rd course

for Prison Service police trainees. |In Novenber-Decenber 1994, Rudi ments of
Eur opean and Conmunity Constitutional Law was placed on the curriculum for
police inspector refresher courses. 1In 1995 in the two courses for deputy

superintendent trainees the subject was included in the syllabus inits
original form (“The international protection of human rights and of
prisoners”).

89. Law No. 354/1975 on the reformof the prison system- with all its
subsequent anmendnents and additions - was enacted in exact conformty with the
Standard M nimum Rul es for the Treatnent of Prisoners and the European Prison
Rul es (Recommendation No. R-87-3, approved by the Council of Mnisters of the
Counci | of Europe on 12 February 1987).

90. The Prison Service believes that its priority task is to give the w dest
possi bl e publicity both in prisons and outside to the docunments adopted by
these international organizations, by publishing themin the journal Rassegna
penitenziaria e crinmnologica. This is a journal which is published three
times a year and copies are sent to all Italian prisons for the benefit of

the staff and the prisoners. Geat inportance is also attributed to basic
training and refresher courses for the prison personnel in their own schools.

Juvenil e prisons

91. In a nunber of recent ministerial circulars (CM issued in 1994

and 1995 dealing with the organi zation and technical managenent of juvenile
prisons, the Mnistry of Justice has laid down a nunber of guidelines to:

(a) rationalize the instrunments and the procedures required to i nmplement the
decisions of the juvenile courts and nore properly guarantee the rights of
young det ai nees; (b) redraft and adjust former provisions; (c) confirm and
draw on nodel s and experiences that have already been tested in certain areas;
(d) make the organization and managenent of juvenile prisons nore honogeneous.
Thi s has been done because the juvenile prisons in recent years have undergone
a radical change in ternms of the prison population, both as a result of new

| egi slation and of the increase in juvenile delinquency, particularly in
certain areas of the country.

92. Particul ar care has been given in this regard to establishing the

i nstitutional purposes of juvenile prisons and their organization. For
exanpl e, enphasis has been placed on tinmes of service and worki ng hours

(CM 1 February 1994 No. 931049), specifying that in order to provide juvenile
det ai nees with educational support it is necessary to have teaching personne
present in the prisons roughly from8:00 a.m to 800 p.m on all weekdays,
on a shift basis, with other shifts for holidays and weekends. Particular
attention has been paid to the question of school activities, working
activities and entertainnment (CM 23 April 1993 No. 929127 and CM 2 March 1994
No. 30165), enphasizing the inportance of school/occupational activities

and cultural stinulation, sport and recreation activities to enable young
det ai nees to devel op and mature, and to guarantee a system whereby they are
provi ded with training opportunities to neet their needs to be busily occupied
at least six to eight hours every day.
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93. A nunber of circulars (CM5 Cctober 1994 No. 31611 and No. 31612) have
al so dealt with the question of cooperation with persons from outside,
establishing the need for each prison managenment to provi de teachers,
educators and trainers and persons responsible for cultural and |leisure
activities with all the instrunents they need in order to be able to nake the
nost of their cooperation. |In order to guarantee young detai nees an
educational service which neets their needs as far as possible, it has been
enphasi zed that school activities nust be progranmmed, organi zed and carried
out not solely to enable themto obtain paper qualifications but also to offer
them specific opportunities to mature and to grow. Against this background
the goals to be pursued have been identified as follows: (a) for training,
the juveniles nust be offered educational routes which are proportiona

to the period in which they remain in prison, and nust be linked to real-life
experience; (b) great attention nust be paid to the cultural and

soci o- psychol ogi cal features of the juveniles; (c) educational activities
nmust be carried out using experimental tools and nethodol ogi es focusing
particularly on integrating themw th practical occupational training and

| ei sure activities.

Article 12

Non- EEC al i ens

94. One source of great concern is the growing nunbers of illegal aliens in
Italy. The difficult circunstances under which they |live makes it hard for
themto fit into society in an alien culture, making them easy prey to
crimnal organizations, often controlled by their fellow countrymen, who use

t hem above all for drug-trafficking, prostitution and, in the case of mnors,
for crimes against property. Al of this is creating public order problens of
great concern to the authorities, and is giving rise to racist attitudes which
are alien to the Italian tradition, and which run the risk of involving the
foreign nationals who are honestly perfornming the | ow status jobs refused by
Italians.

95. The greatest problens are caused by the fact that since there are so
many illegal inmmgrants, those who are docunmented under Italian and
international |aw are unable to make full use of the services and the

assi stance which is available to them

96. The problem of inmgration has now becone a national enmergency and must
be dealt with as such, both by fostering agreenents with the sending States in
order to curtail mgration flows and by devel opi ng work opportunities in those
countries, while keeping nore stringent control over the national borders. It
is in any event necessary to revise inmgration lawin order to make controls
easier and to make neasures nore effective including deportation, which in
nmost cases is not followed up at the present time. |In order to achieve this,
the Governnent recently issued Decree-Law No. 489 of 18 Novenber 1995, which
is currently before Parlianent, which it is worth while examning in nore
detail here.
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Entry and residence

97. On the subject of the entry and residence in Italy of foreign nationals,
the Governnent recently issued Decree-Law No. 489 of 18 Novenber 1995
governing inmmgration into Italy and containing provisions relating to the
regul ation of mgration flows and seasonal work by citizens of countries
outside the European Union (chap. 1); the entry and residence of foreign

nati onals (chap. 2); cases and procedures for their deportation (chap. 3);
obt ai ni ng docunentation and being joined by their famlies (chap. 4);
transitional provisions (chap. 5). Since Decree-Law No. 489/ 95 contains
provi si ons designed to regularize both entry and residence, and for the
deportation of aliens, it will be exam ned separately under articles 12 and 13
of the Covenant.

98. For the purposes of the article at issue here, we would note the
fol | ow ng:

(a) Article 4, which provides that aliens may not be given an entry
visa if they have been convicted in Italy or abroad for any crine for which
deportation fromltaly is the prescribed penalty;

(b) Article 7 septies, which introduces a nunber of specific
crimes such as: (i) the failure, wthout reason, to produce a passport or
other identity document at the request of the public security police;
(ii) destroying or concealing an identity document; (iii) returning to Italy
and remaining there wi thout authorization follow ng deportation

(c) Article 8, which |ays down penalties for encouragi ng the unlaw ul
entry of aliens into Italy. A penalty of inprisonnment for between one and
three years and a fine of up to 30 million lire is inmposed on anyone
encour agi ng non-EU nationals to enter Italy in violation of the Decree.

Speci fic aggravating circunstances are also indicated: when these activities
are carried out by three or nore persons, or refer to the entry of five or
nore persons, or when they are designed for the subsequent exploitation of
prostitution or children;

(d) Article 9, which | ays down nore severe penalties for the unlawf ul
use of alien workers, increasing the penalties provided by section 12 (1)
and (2) of Law No. 943 of 30 Decenber 1986;

(e) Section 12, which provides for regularization follow ng an offer
of work, and in particular subsection 8 (8) which provides a penalty of
bet ween three nonths and one year's inprisonnent (with a subsequent w thdrawa
of the residence permt) for making fal se statenents in the declarations
provided for by article 12, subsection (9), which declares that aliens
obt ai ni ng regul ari zati on may not be charged, and subsections (10), (11)
and (12) which lay down the procedures for regularizing previous enpl oynent
rel ati ons by enployers, and in particular specifying that no action will be
taken in respect of offences relating to residence and work in relation to the
enpl oynent of alien workers.
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The right to be joined by nenbers of the famly

99. The right to be joined by nenbers of the famly may be exerci sed subject
to possession of suitable acconmpdation follow ng an investigation by the
mayor of the nunicipality of residence and a nonthly sal ary deemed adequate
according to the size of the fanmly

Facilities for assisting aliens

100. Regarding the structure of assistance provided for aliens, the
Governnment issued a regulation to inplenent section 12 (4) of Law No. 39/1990
by Decree No. 567 of 21 Decenber 1992, setting up reception centres at the
foll ow ng border crossings: Ronme-Fiumcino Airport, MIlan-Linate Airport,
Tarvisio, Trieste, and Trapani harbour.

101. In order to deal with the dramatic situation in the forner Yugoslavia,
the Governnent enacted Law No. 390 of 24 Septenber 1992 to provide

extraordi nary humanitarian aid for the evacuees of the republics that

have emerged fromthe former Yugoslavia, and urgent neasures regarding
international and Italian relations abroad. Admnistrative perm ssion has
been issued to provide evacuees fromthese territories with residence permts
in ltaly for work or study purposes on humanitarian grounds, for a period of
one year, to be renewed until the state of war is over

Article 13

102. Wth regard to the deportation of aliens, further amendnents to Law

No. 39 of 28 February 1990 have been nmade by Law No. 388 of 30 Septemnmber 1993,
ratifying ltaly's accession to the Schengen Agreenent and the Convention

i mpl enenting it.

Deportation

103. Because of the worsening problens |inked to increasing inmmgration into
Italy, the Government issued Decree-Law No. 489 of 18 Novenber 1995 provi ding
urgent neasures regarding inmgration policy and the regulation of entry and
stay within Italy of non-EU nationals, which thoroughly overhaul ed the
existing legislation. 1In particular, as far as inconmng mgrants and seasona
wor kers are concerned, the Decree stipulated new rul es governing entry and
residence, famly reunification, regularization, deportation and crimna
penalties, in order to ensure that the new legislation is fully respectful of
the dignity of man, who is offered the necessary constitutional guarantees
with regard to work, the famly, health and court protection with respect to
penal ti es, preventive neasures and admini strative neasures.

104. Wth regard to deportation in particular, a distinction is drawn between
the authorities enpowered to order expulsion. A deportation order can be
i ssued:

(a) By the trial judge or the judge inplenmenting an expul sion nmeasure
as a security neasure in relation to the crines provided in articles 380
and 381 of the Code of Crim nal Procedure;
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(b) By the Pretore judge, at the request of the Public Prosecutor, as
a preventive neasure whenever specific proof exists for believing that the
foreign national is engaged in crimnal activities or that his livelihood is
normal Iy based on such crimnal activities, or that he commts crines that
threaten or might offend the physical or noral integrity of mnors, public
heal th and public security;

(c) By the judge validating the arrest warrant or issuing the
preventive detention order, and by the Tribunale della Liberta for the crinmes
of living off inmoral earnings, aggravated theft, robbery and extortion and
drugs-related crimes. This neasure, which is defined as a preventive neasure,
may not be adopted when there are other ongoing trial requirenments which
cannot be put off;

(d) By the Prefect, where the alien is illegally present in Italy,
after having avoi ded border controls or when the conditions for staying
in ltaly no longer apply (the residence pernmt has expired or been
wi t hdrawn, etc.). This nmeasure nmay be chal |l enged before the Regiona
Admi ni strative Tribunal and in the neantinme action on it is suspended unti
the final judgement is issued;

(e) By the Mnister of the Interior, for reasons of public order or
State security;

() By the trial judge or judge inplementing the order at the request
of the person concerned or his counsel, whenever the alien is currently
serving a sentence or is under preventive detention for crines for which
respectively, the penalty is not |less than three years' inprisonment, or for
actual or attenpted crines other than those provided by article 275 (3) of the
Code of Crimnal Procedure, provided that there are no other trial
requi renents whi ch nake deportation inpossible.

105. Whiile defining the preventive detention procedure and while the

adm ni strative hearing challenging a deportation order issued by the Prefect
is being exam ned, the alien may be held in non-prison facilities with
appropriate security features. The Decree provides that deportation may not
be effected for an alien under 16 years of age who has lived in Italy
continuously for at least five years with relatives (up to the fourth degree)
of Italian nationality, or in the case of wonen who are nore than three nonths
pregnant. However, the general and special rules governing asylum for

humani tari an reasons, remain unchanged.

106. Wth regard to the prohibition on deporting minors aged under 16 years,
the Mnister of the Interior issued a circular on 22 Novenber |ast year to al
prefects, government conm ssioners for the province of Trent and Bol zano, the
Presi dent of the Regional Governnent of Valle d Aosta and all the chiefs of
police throughout Italy, stating that in the light of the Convention on the
Rights of the Child, all mnors living in Italy with their fanmlies or with
any person legally responsible for themand representing them nmay be
acconpani ed by the person exercising parental powers, or the |ega
representative, in the event of deportation
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107. A mmjor boost has been given to neasures to control crime by introducing
the crime of conspiracy to introduce foreign nationals unlawfully or to use
unlawful ly foreign | abour, with the specific aggravating circumnmstance of
commtting the crinme for the purpose of recruiting persons for the practice of
prostitution or to live off their imoral earnings or to bring mnors into the
country to be used under unlawful conditions to exploit them

108. One particularly inportant measure has been the law to enable aliens in
Italy on the date of entry into force of the Decree-Law to regul arize their
position, if they deliver to the police station a statenment by an enpl oyer,
decl aring readi ness to enploy theminmediately under regular contract, even
for seasonal work, or who declare without any particular formalities that
they work in the enployment of an Italian citizen. One specific case for
regul ari zation applies to enable illegal aliens to regularize their position
if their spouse, children or a parent is living in Italy.

Deportation of foreigners under preventive detention

109. Lastly, Law No. 296 of 12 August 1993, enacting Decree-Law No. 187

of 14 June 1993, introduced, in section 8, a nunber of provisions for

i ncorporation into the Decree-Law of 30 Decenmber 1989, enacted as Law No. 39
of 28 February 1990, regarding the deportation of aliens as follows:

(a) Al i ens under preventive detention for crinmes conmmtted or
attenpted other than those indicated by article 275 (3) of the Code of
Crimnal Procedure, or who have been given a final conviction and sentenced to
a penalty of no nore than three years' inprisonnent, even if this constitutes
the residual part of a | onger sentence, are to be inmedi ately deported from
Italy to their honme country or country of origin, save when there are tria
requi renments which nake this inpossible, or for serious personal health
reasons, or in the event of danger to their safety and person as a result
of war or epidenmc

(b) Deportation may be ordered at the request of the alien or his
counsel by the trial judge in the case of the request being made by the
def endant, or by the judge ordering the inplenentation of a judgenment in the
case of a person already convicted. Having acquired all the rel evant
information fromthe police authorities, after ascertaining that the alien
possesses a passport or an equival ent docunent and after hearing the opinion
of the Public Prosecutor and the other parties to the case, the court shal
order the deportation, against which the person concerned may appeal to the
Court of Cassation;

(c) The inmpl ementation of the deportation order against foreigners
who are detai ned suspends the terns of preventive detention and the service of
sentence, but the state of detention is restored if the deported alien returns
to Italy, and also if the deportation order is not actually effected;

(d) The alien subject to crimnal proceedings and deported is
authorized to return tenmporarily to Italy solely in order to attend court
or to performany acts for which his presence is required.
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Article 14

Entry into force of the new Code of Civil Procedure

110. As far as the civil process is concerned, the greatest novelty has been
Law No. 534 of 20 Decenber 1995 conpleting the long and fragmented process of
reform ng the Code of Civil Procedure which began by Law No. 353 of

26 Novenber 1990. As indicated in the previous report, Law No. 353/1990

i ntroduced a wi de-ranging reformof the civil process and hastens trial tines,
rationalizing the phases in the procedure, nodifying aspects which nade it
possi bl e to abuse the process, and introducing the possibility for the

i nvestigating nmagi strate to issue injunctions and orders for the paynent of
sums that were not contested

111. An inportant structural change was carried out by Law No. 374

of 21 Novenber 1991 creating the Justice of the Peace. The main purpose
of this was to relieve the ordinary courts fromthe huge workl oad of
petty claims, and also to inplenment the constitutional principle of the
participation of laynmen in the administration of justice. The inmpact on
the judicial systemof the new honourary judge will be consi derabl e when
one considers the scope of their powers, and the fact that there

are 4,700 Justices of the Peace.

112. Law No. 353/1990 was supposed to cone into force on 1 January 1992, but
it was postponed for one year by Law No. 374/1991, and then by another year by
Law No. 477/1992. This was foll owed by six Decree-Laws extending the date
still further (particularly Decree-Laws Nos. 521/1993, 105/1994, 235/1994,

380/ 1994, 493/1994 and 571/1994), the last of which, enacted with anmendnents
by Law No. 673 of 6 Decenber 1994 set the dates of 30 April and 1 May 1995

as the dates for inplenenting the two civil process reformacts: the one
reform ng the new Code of Civil Procedure, and the law instituting the Justice
of the Peace.

Plan to reformthe adm nistration of justice in general

113. The Mnistry of Justice tabled before the Council of Mnisters neeting
on 5 July 1996 three bills to introduce wi de-ranging reforms in the

adm nistration of justice, all of which were approved by the Cabinet, with the
foll owi ng purposes: (a) to institute separate sections to deal with the
backl og of civil cases awaiting hearings; (b) to broaden the powers of the
Justice of the Peace to deal with crimnal offences of |esser social concern
(c) to enable persons inprisoned for serious crinminal offences to be tried
usi ng vi deo-conferenci ng techni ques.

The civil process in genera

114. As a result of increased litigation, the nunber of cases filed and
pendi ng has risen al nost everywhere, creating further delays. The average
time taken to conplete a civil case at first instance can vary from al nost

2 years (616 days) before the Pretura Courts to 3% years (1,261 days) before
a court of first instance. Those who nanage to obtain a final judgenment nust
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t hen enbark upon a conplex process for its execution, full of obstacles and of
uncertain outcone. After this, as in the case for eviction orders, the order
may not be carried out until certain admnistrative procedures have been
conpleted. This is not only a chronic shortcom ng of the whole system but it
i's becom ng increasingly nore serious when one considers that in the past

10 years the nunber of procedures conpleted each year has risen (from 731, 835
to 1,055,857), as has the nunmber of judgenents (from 295,033 to 411, 575),
despite which the nunber of cases pending has doubled to over 3 mllion

115. Fortunately, the first results fromthe Justice of the Peace courts are
positive and all the public prosecutors and State attorneys have favourably
greeted the institution of the Justice of the Peace, even though there is a
unani nous request for the court offices to be equi pped with new appropriate
material facilities and staffing structures, even though the origina
expectations had been to have a judge who was closer to the general public, in
nore streanlined and nore decentralized offices in the large towns and cities,
not subject to bureaucratic procedures and required to dispense justice in a
much nore sinple manner.

116. The first results on the work of the JPs in their new offices are stil
very partial, but seemto be encouragi ng because they seemto show that the
ef fect of decongesting the ordinary court offices has al ready begun

117. From a nunber of sanples collected, which appear to be significant
because they relate to najor offices such as the Ronme office, between

2 May 1995 when the | aw establishing the Justice of the Peace cane into force
and the end of 1995, about 36,000 cases were |laid before the Rome Court of
First Instance conpared with over 61,000 in the sane period | ast year, a
reducti on of 42 per cent. Conversely, in the first four nmonths of the year
before the Justice of the Peace was officially instituted, cases had increased
over the sanme period in 1994. The nunber of cases before the Civil Pretore
Court in Rone increased nuch less in 1995 than the nunber of cases before the
Court of First Instance, nanmely only 7 per cent compared with 1994: this is
an evident sign that since the institution of the Justice of the Peace a great
deal of work has been transferred fromthe Court of First Instance and the
Pretura Court taken together, to the new Justice of the Peace court, before
whi ch 25, 000 cases were brought in the city of Rome al one at 31 Decenber 1995.

118. Lastly, there has been a progressive deterioration in the state of the
| abour courts, largely due to the fact that ordinary courts, follow ng
privatization, now have jurisdiction to rule on |abour relations involving
public enmpl oyees. As a result of their new status a |arge nunmber of | abour
di sputes have arisen, and a great nany cases have been filed that have
seriously interfered with the sound operation of the I abour tribunals.

119. One of the oldest causes of the malfunctioning of the Italian courts,
whi ch has never been renopved and which rai ses problens of the judicial system
itself and jurisdictional problems as well, is the irrational nature of the
nunber and the distribution of the judicial offices: today, follow ng the
institution of the Preture Circondariali (districts) Courts, the irrationa

di stribution and nunbers mainly refer to the courts of first instance. The
164 circondari of the Italian courts of first instance vary very widely in
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terms of area, nunber of inhabitants, and the volunme and type of work.
There are small courts and other courts in large towns that suffer from
overcapacity.

120. This is a long-standing problem and equally long-standing is the
failure of all previous attenpts to remedy the situation, despite reiterated
government commitments to this end. It is to be hoped that the reorganization
of the Pretura Courts on a district basis (Law No. 30 of 1 February 1989) may
set in nmotion a nore organic restructuring follow ng the provisions of

article 41 DP No. 449 of 22 Septenber 1988 (containing provisions to adjust
the judicial order to the new crimnal process) where it refers to the date of
entry into force of lawto reformthe districts of ordinary courts of first

i nstance. Today, with the changes that have been introduced regarding the
civil crimmnal jurisdiction of the courts of first instance and the Preture
Courts, a radical overhaul is now needed in order to deal in a coordinated
manner with the whole problemof the judicial districts and the allied problem
of unifying all the first instance courts.

121. The court of first instance has now changed its features, having | ost
its first instance jurisdiction in the civil process and the second instance
jurisdiction in the crimnal process. At the sane tinme there has been a
tendency to nake nore use of a judge sitting alone in courts of first

i nstance, by either transferring jurisdiction to the Preture judge, as has
happened with regard to | abour disputes and crimnal trials, of which

80 per cent are now heard by the Preture judge, and by introducing the system
of a judge sitting alone to hear civil cases in addition to a full bench

Uni fying Preture Courts and courts of first instance, which would be
beneficial to the Italian justice systemfor many reasons (one only has

to think of the advantage of concentrating cases in the offices and the

di sappearance of many questions regarding jurisdiction and conpetence), wll
finally make it possible to rediscuss the redistribution of the judicia

of fices and overconme the provincialismwhich could not be overcone before, and
to plan a rational and nore wi despread distribution of the single judge of
first instance in the local territory, by breaking up the badly functioning

of fices that are oversized

The crimnal process

122. The Public Prosecutor in the prelim nary investigations. Wth regard to
the effectiveness of procedures and guaranteeing the right to self-defence, a
nunber of recent judgenents of the Constitutional Court have clarified the
nature and the trial function of the Pubblico Mnistero (State Attorney or
Public Prosecutor). In particular, Judgenments No. 88/1991, No. 462/1993,

No. 463/1993, No. 464/1993, and the npst recent unanbi guous Judgenent

No. 420/ 1995, which defines the Pubblico Mnistero as being solely responsible
for investigations for the purpose of the mandatory institution of crimna
proceedings. It requires independence of all other judicial authorities, and
stipulates that the role of the Pubblico Mnistero is not nerely that of a
prosecutor, but as a nandatory organ of justice required to gather all the

evi dence which is relevant to enable a just decision to be taken, including
evidence in favour of the accused. These definitions have finally put an end
to all controversy regarding the rel ati onship between an accusatorial system
and a system under which crininal proceedings are mandatory and not at the
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di scretion of prosecution authorities, which sonme authors believe to be

i nconmpatible, maeking it quite clear that the accusatory system does not mean
that the Public Prosecutor is always obliged to proceed, and that he may
refrain frominstituting proceedi ngs when the evidence so requires.

123. In accordance with the Constitution, the Code unanbi guously defines the
Pubblico Mnistero as an independent judge, and therefore bound only by |aw,
whi ch nakes it natural for the court to check any request the Pubblico

M ni stero may nmeke for a nolle prosequi order. The powers conferred on the PM
for the purposes of seeking the truth nmust be offset by appropriate guarantees
to the defence which is essential even in the prelimnary investigation
pre-trial phase, because this contributes towards making error less |ikely.
However, it is not a question of harnonizing the demands of the defence of
society with guarantees of the defence of the person, but of pursuing the
former via the latter. Individual protection is ensured by guaranteeing the
defence every possibility to rebut the charges of the prosecution, not by
reduci ng the powers of investigation of the PM In short, it is pointless to
try to protect the rights of defence by preventing or hanpering the identity
and the conviction of guilty parties.

124. These remarks also refer to the recent Law No. 332 of 8 August 1995

al ready nentioned above and illustrated in another part of this report, whose
intention to enhance the role of the defence counsel and the defence's own

i nvestigations cannot fail to be welconmed. However, this is not the case with
the tendency to restrict the powers of investigation of the investigating

magi strate by prohibiting himfrominterrogating a person in a state of
preventive detention before the judge interrogates him On the one hand, this
del ays the investigations and, particularly when it is a matter of urgency, it
runs the risk of transformng a questioning into an investigation which, in
the case of the judge, has the sole function of guaranteeing the rights of the
accused. This therefore reduces the inpartial role that the judge for
prelimnary investigations should have instead of being strengthened as nost
people woul d prefer. Geater recognition is now given to the defence

i nvestigations, as a result of the incorporation of article 38 of the Rules of
| mpl ement ation of the Code of Crimnal Procedure, even though, in the matter
of the powers, fornms, docunentation, and the use thereof, there is still a
great deal of roomleft open to interpretation in the |ight of case |aw and
judicial practice.

125. The state of crinme. First of all, between 1 July 1994 and 30 June 1995
2,806,542 crimes were reported, an increase of 3.6 per cent, of which
1,707,177 were thefts. There is a trend towards a slight fall in hom cides
(2,751, a reduction of 4.7 per cent), robbery (48,055, a reduction of

12.3 per cent) and extortion (7,713, a decline of 5.3 per cent). Geat
concern has been raised by the resunption of kidnappings in Sardinia,
fortunately ending with the freeing of the hostages in some instances. Only
18.2 per cent of all reported indictable crines punishable with inprisonnment
have resulted in convictions. The percentage rises in the case of nurder to
39.6 per cent, but only stands at 14.2 per cent for robberies and 2.7 per cent
for theft. As a result of having decrimnalized certain offences, the nunber
of minor crines punishable with non-custodial sentences are fewer than crines
for which inprisonment is provided: 1,958,384, or 41.1 per cent.
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126. The data on the courts are as follows: 3,730,870 cases are pendi ng
before all the Italian courts, both awaiting proceedings to commence and those
awai ti ng judgenent, at 30 June 1994; 9,315,119 cases were on the case |ists of
all the courts during the follow ng 12 nonths, of which 4,764,792 were new
cases that had been filed with the prosecutors. O a total 13,045,989 cases
dealt with during the year, 9,017,149 were disposed of, including cases
transferred fromthe prosecuting offices and the judges' offices, and between
different judicial offices at various phases of the crimnal procedure.

127. The crimnal organizations operate in the traditional areas:
arnms-trafficking and drugs-trafficking, closely linked with the nost ferocious
i nternati onal gangl and organi zati ons; contraband; noneyl endi ng; extortion
crinmes against the public adm nistration, mainly with regard to public works
and waste disposal. In Italy careful watch is being kept on the increasing
spread of foreign crimnal organizations, particularly fromthe Oient, which
mai nly deal in drug-trafficking, with the Chinese mafia taking an

ever - nor e- prom nent part.

128. The National Anti-Mafia Directorate has proven to be extrenmely useful in
dealing with organi zed crine. The continuity of the links and informtion

fl ows which has been established between the district prosecutors' offices
thanks to the Directorate has nade it possible to exploit specific experience
with different |ocal situations, while obtaining an overall view of crinme as a
whol e, its breakdown and the nobility of the various associations around
Italy, with a further positive effect that investigatory plans are now
becom ng standardi zed t hroughout the country when dealing with crimnal acts
follow ng a single pattern.

129. These functions, expressly provided by article 271 bis of the Code of
Crimnal Procedure, have mainly been inplenmented by applying to the district
prosecutors' offices of magistrates fromthe National Directorate (68 tines,
for a total of 1,507 days), whose contribution to the investigations has

al ways proven decisive. Particular care has been devoted to new areas of
action for organized crine, and the increasingly w despread ramfications.
Rel ati ons have been strengthened in this connection with other State
institutions such as the Anti-Mney-Laundering Section of the Uficio Italiano
Canbi (Exchange Ofice). Furthernore, relations have been established with
the judicial offices of other countries, in the know edge that in order to
effectively conbat organized crine it is essential for all the States
concerned to work together

130. Drug-trafficking has always constituted a najor area of crine (crines
have increased by 23 per cent) and this is one of the areas where organi zed
crinme is nost active. Since Italy is also an area of transition and a pl ace
in which the raw naterials fromthe Mddle and Far East and Latin Anerica are
refined, in close connection with crimnal organizations in Italy and those
that control the production of the raw materials, it is not possible to conbat
t he phenonenon merely within Italy, but the |egislation should becone
standardi zed so that the econom c and financial interests of the crimna
organi zations can be attacked outside the countries in which they operate.

131. A new law to prevent noneyl ending. Law No. 108 of 7 March 1996
(Provi sions Governing Money-Lending) is an innovation for the Crim nal Code
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with respect to the crine of noneylending in order to nake it nore suitable
for conbating this crime in all its gravity and extent at the present tinmne,
and which is now taking on new characteristics.

132. In particular, the former definition of “npbney or sone novabl e asset”
has been replaced by the wording “nmoney or some other utility”, to include not
only real estate, but also what is known in Italian | aw as real usury, nanely
repayi ng the noney borrowed by providing services or professional activities.

133. The new Law has abolished the requirement that one of the el enents of
the crime should be profiting froma state of need of the borrower. 1In the
case of an interest-bearing |oan, usury is comritted whenever the interest
rate is in excess of the threshold rate (to be established by |aw) which
elimnates earlier difficulties regarding the taking of evidence; below this
interest rate usury exists where the rate is disproportionate to the service
provi ded or the loan given, and proof exists that the usurer has profited from
the state of econonmic or financial difficulty of the victim

134. Reference to the state of need (but wthout requiring the need to show
exploitation) is also an aggravating circunstance with a special effect. The
maxi mum peri od of preventive detention has been raised to six years.

135. Trial and procedural guarantees for acts which are punishable with the
death penalty by a foreign jurisdiction (Judgement of 25-27 June 1996 of the
Constitutional Court). Wth regard to procedural guarantees for acts for

whi ch the death penalty is provided in a foreign jurisdiction, the
Constitutional Court recently issued a judgenment on 25-27 June 1996, declaring
to be unconstitutional article 698 (2) of the Code of Crimnal Procedure
(which provided that if the death penalty is provided in the jurisdiction of
the State requesting extradition, the extradition can only be granted if that
State provides assurances, deened adequate both by the courts and by the

M nistry of Justice, that the death penalty will not be passed on the
defendant, and if it has al ready been passed, that it will not be carried out)
and Law No. 225 of 26 May 1984 (ratifying and inplenmenting the extradition
treaty between the Governnent of the Italian Republic and the Governnent of
the United States of Anerica, signed in Rome on 13 Cctober 1983) in the part

i mpl enenting article | X of the aforenentioned extradition treaty.

136. The Court firstly observed that the prohibition of the death penalty is
particularly inmportant - conparable to that of punishnments contrary to the
sense of humanity - in the first part of the Italian Constitution. |Introduced
in article 27 (4), it underlies a principle which in many ways may be call ed
an ltalian principle which forns part of the constitutional systemas an
extension of the guarantee of the fundamental right to life, which is the
first of the inviolable human rights guaranteed by article 2.

137. The Court added that the absolute nature of this constitutiona

guar antee i npinges on the exercise of power vested in all public servants of
the republican system and in this case on the powers of inplenenting

i nternati onal cooperation for the purposes of nutual judicial assistance,
while article 27 (4), in the light of article 2 of the Constitution, is an
essential criterion for assessing the constitutionality of the general rule
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regarding the granting of an extradition order (art. 696 (2) of the Code of
Crim nal Procedure) and the |aws inplenenting international extradition and
judicial assistance treaties.

138. The Constitutional Court finally observed that the procedure set forth
in article 698 (2) of the Code of Crimnal Procedure hinges on a twofold
exam nation of the individual case carried out by the courts and by the

M nistry of Justice regarding the sufficiency or adequacy of the guarantees
provided. Extradition nay therefore be granted (or denied) follow ng the
assessnments nmade by the Italian authorities on each individual request, and
carrying out investigations within the limts indicated. |In theory, the
advantage of this solution is that the requested State can inplenment a
flexi ble policy, which can be adapted in tine according to crimnal policy
consi derations; but in the Italian system where the death penalty is

prohi bited by the Constitution, the wordi ng “adequate assurances”, for the
purposes of granting extradition for crines for which the death penalty is
provided in the foreign jurisdiction requesting the extradition, is not
constitutionally adm ssible, because the prohibition contained in

article 27 (4) of the Constitution, and the values underlying it - and
primarily the essential protection of human life - require that an absolute
guar ant ee be given.

139. Referring to these constitutional principles the Constitutional Court
therefore declared these aforenmenti oned provisions to be unconstitutional
stating that the remedy proposed by article 9 (3) of the Code of Crim nal
Procedure remai ned applicable, in application of the alternative obligations
on the State (to hand over a crinminal or inpose a punishment): at the request
of the Mnister of Justice, persons found guilty of crines conmtted in a
foreign jurisdiction for which the penalty is at |east three years

i mpri sonment are to be punished under the terns of Italian | aw whenever
extradition has not been or may not be granted.

Article 15

Cooperation with the International Tribunal for the Forner Yugosl| avia

140. In this connection we would nmention Decree-Law No. 544

of 28 Decenber 1993 enacted as Law No. 120 of 14 February 1994, providing
provi si ons regardi ng cooperation with the International Tribunal. Under this
measure, the Italian Governnent is obliged to cooperate with the Internationa
Tribunal in conpliance with Security Council resolution 827 (1993) of

25 May 1995 and the Statute of the Tribunal adopted by the sane resol ution
Law 120/ 1994 al so provides a contribution to the International Tribuna

and the Comm ssion of Experts set up by the Security Council under

resolution 780 (1992) of 6 October 1992, which was 3 billion lire for the
year 1994.

141. The Law al so contains a nunber of provisions regarding the transfer to
the International Tribunal of all crimnal proceedings before the Italian
courts in the matter of cases for which the International Tribunal is
prosecuting persons for the sane crines as the Italian court, provided that
the acts fall within the territorial and tenporal jurisdiction of the
International Tribunal (sect. 3) and the subsequent reopening of proceedi ngs
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inltaly (sect. 4), while any person who has been convicted by the
International Tribunal may not be retried by a crimnal court in ltaly for
the same crine. |If, despite this, the person is once again prosecuted, the
Italian judge at every instance and every stage in the process nmust acquit the
def endant or declare that proceedings nay not continue, and give the reasons
therefor in the judgenent (sect. 5). The judicial authorities are also under
an obligation to pronptly informthe International Tribunal of any persons
whose nanes have been entered into the crinme book provided by article 335 of
the Code of Crimnal Procedure in relation to alleged crimes for which the
concurrent jurisdiction of the International Tribunal is deened to subsi st
(sect. 6).

142. Law No. 120/1994, lastly, provides for the acceptance of judgenents

i ssued by the International Tribunal (sect. 7), the enforcenment of the penalty
(sect. 8), procedures relating to pardons (sect. 9), judicial cooperation
(sect. 10), handing over the accused (sect. 11), the application of preventive
measures for the purposes of handi ng over suspects (sect. 12), the provisiona
enforcenent of preventive neasures (sect. 13) and the role of non-governnenta
organi zati ons (sect. 14).

The transformation of minor crines into adninistrative wongs

143. One of the nost recent novelties in Italian legislation for the purposes
of this article is Law No. 561 of 28 Decenber 1993 which transforns m nor
crimes into adm nistrative wongs. Essentially, this Law transfornms into

adm nistrative wongs a nunber of minor crimes relating to: (a) priority with
regard to the purchase and sale of mpotor vehicles; (b) lotteries and draws in
general; (c) lists of protested bills of exchange; (d) reporting accidents;

(e) taxation of cigarette lighters; (f) taxation of gas lighters for donestic
use; (g) radioelectric facilities requiring authorization; (h) rail transport;
(i) lifts and hoists; (j) mneral oils; (k) the real estate market. The Law
al so contains a nunber of provisions regarding of fences against the Maritine
Code, replacing certain articles of the Maritinme Code regarding the unlawfu
occupation of governnent |land, and failure to observe the limts of private
property (art. 1161 of the Maritime Code), and failure to conmply with police
rules (art. 1174).

The reformof the penalties in the Consolidated Public Security Act

144. Furthernore, we would refer to Law No. 562 of 28 Decenber 1993,

del egating Parliament to reformpenalties contained in the Public Security
Consol idation Act (approved by Royal Decree No. 773 of 18 June 1931) and
allied and conpl ementary provisions, in accordance with certain principles and
gui del i nes.

145. Law No. 562/1993 requires the Governnent to convert a number of m nor
crimnal offences into adm nistrative wongs in relation to acts of a |less
serious and | ess socially threatening nature. 1In particular the Law requires
t he Governnent:

(a) To inpose an administrative fine in respect of these
decrimnalized of fences of not less than 1 million and not nore than 6 mllion
lire for offences committed in respect of performng activities w thout a
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licence or authorization, ensuring that these wwongs require the authorities
to i ssue measures ordering the activity to cease, within a time to be
established, when it is carried out in violation of the rules, and that
failure to conply with this measure constitutes an offence punishabl e under
article 650 of the Crim nal Code;

(b) To provide an adnministrative fine of not |ess than 300,000 and not
nore than 2 million lire for all other wongs committed, with a possibility of
an accessory admnistrative penalty suspending offenders for up to three
months fromperformng their activities if they fail to comply with the |aw or
the instructions issued by the authority;

(c) To transforminto adnministrative accessory penalties the penalties
al ready provided for the decrimnalized mnor crines;

(d) To extend the decrimnalization nmeasure to cover all activities
performed without a licence or pernmit even in the cases of failure to conply
with the law or the instructions of the authorities after having acquired the
Iicence or the authorization

146. The Governnment adopted these measures with Decree-Law No. 480

of 13 July 1994 (reform of the penalties provided by the Public Security

Consol i dat ed Act approved by Royal Decree No. 733 of 18 June 1931).
Article 17

Conputer crine

147. Law No. 547 of 23 Decenber 1993, containing anmendnents and suppl enentary
measures to the Crininal Code and the Code of Criminal Procedure in relation
to computer crinme provides crimnal penalties for hacking into a conputer
system or network, unlawfully hol ding or dissem nating codes or passwords to
gain access to computer or telematic systems, and for intercepting computer or
tel emati ¢ conmuni cati ons.

Data protection

148. Lastly, with regard to protection of data on workers, section 8 of

Law No. 300 of 20 May 1970 (better known in Italy as The Wrkers Charter)

prohi bits enployers frominvestigating the political, religious or trade union
opi nions of their workers, and in general on any matter which is irrel evant
for the purposes of assessing their professional skills and aptitudes.

149. Wth regard to the general public as a whole, data protection is

provi ded by Law No. 121 of 1 April 1981, which prohibits the Departnent of
Public Security (one of whose tasks is to collect data of use for the purposes
of public order and public security, and for the prevention and puni shnment of
crime) fromcollecting information and data on citizens solely on the grounds
of their race, creed or political opinions, or their endorsenment of principles
of trade union novements, cooperatives, welfare nmovenments or cultura
movenments, and their lawful activities as nenbers of legally established
organi zations in any of these sectors. Furthernore, access to the Conmputer
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Centre is restricted, and the dissenination of the information collected is
prohibited; it may only be used for the purposes of public security as
provi ded by the |aw.

150. Wth regard to the collection of data by other departnents of
Governnment, conpani es, associations or private individuals, the sanme Law

No. 121/1981 provides that anyone who establishes or holds magnetic archives
for any purpose whatsoever containing data or information of any kind

what soever relating to Italian nationals, is required to conmuni cate the fact
to the Mnistry of the Interior

Article 18

Rel i gi ous freedom

151. Wth regard to religious freedom Italy has noved further to guarantee
equal freedomto all the various religious denom nations other than the
Catholic Church. It has also carried out a survey of these religious

denom nations in order to have a better understanding of themin order to
protect them according to Italian aw. As noted by the Council of Europe in
its final report on the Project on Intra-Comunity Rel ati ons, one of the nost
i nportant aspects in relation to immigration is religion

152. It should be recalled that the Constitutional Court reiterated the
supreme and fundanental principle, in Judgenent No. 149 of 1995, that the
Italian State is secular in character, and in the sane year, in Judgenent 440,
established that the nunerical size was irrelevant when maki ng constitutiona
judgenents in relation to the equality of religions, stating that the crimna
[ aw rul e puni shing bl aspheny nust be interpreted as referring not only to the
Catholic faith alone, but to all the religions practised by the nationa
comunity in which different faiths, cultures and traditions now coexi st.

153. As a result of the large inflow of inmgrants into Italy in recent
years, religious denom nations have been introduced which had hitherto been
little known. In Italy there are about 350 cults other than the Catholic
religion, including religious denom nations proper, novements and

m scel | aneous cults. The data acquired by this survey will be broadly
publici zed, taking account of recomrendation 1178 (1992) adopted by the
Parliamentary Assenbly of the Council of Europe adopted on 5 February 1992
regardi ng new religious novenents and sects, expressing concern in relation to
certain problens regarding their activities and requesting nenber States to
provi de i nformati on and the | egal problens connected with them and to carry
out a wide-ranging fact-finding survey into the nature and the activities of
all these religious organizations.

154. Wthin the framework of this problem Italy intends as soon as possible

to set up a National Cbservatory on Religious Freedom which was warmy

wel comed by the United Nations Hunman Rights Comrittee when the Italian report

on the application of the International Covenant on Civil and Political Rights
was | ast consi der ed.

155. This is even nore necessary today in relation to the i mm nent debate on
the initial report by the Italian Government on the inplenentation of the
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Convention on the Rights of the Child, which becane effective in Italy under
Law No. 176 of 27 May 1991. It has been pointed out that this Observatory
woul d be responsible for drafting and di ssem nating studies and docunents

whi ch woul d provide nore conprehensive information on the rights enshrined in
the | egal systemregarding religious freedom and hence with regard to mnors
in particular.

156. In 1995 a book was published by the Directorate General for Religious
Affairs at the Mnistry of the Interior, in conjunction with the Departnent
for Information and Publishing of the Prine Mnister's Ofice, entitled
Religious Freedomin Italy. This work is now being dissem nated as it is
essentially intended for publicity purposes in an area that is perhaps little
known and little dealt with, but which is of undoubted inportance in order to
gauge a country's |level of freedom and denocracy.

157. Lastly, we recall that since 1985 the Ofice of the Prime Mnister has
had two governmental conmi ssions on this subject. The duties of the

Commi ssion for the Inplenentation of Legislation under the Concordat have
subsequent|y been extended to cover all problens relating to freedom of
consci ence and freedom of religion. This Conm ssion produced a bill on
religious freedomin 1993 which was approved by the Government on 13 Septenber
and updated in Decenber 1995 and will shortly be placed before Parlianent.
The other comm ssion deals with the preparation of agreements with
non- Cat hol i ¢ denoni nations: after the agreenents with the Val dese and

Met hodi st Churches, the Adventist Churches and the Pentecostal Assenblies of
God and the Union of Jewi sh Comunities concluded at the end of the 1980s,
on 20 April 1993 an agreenent was reached between the CGovernnent of the
Italian Republic and the Lutheran Evangelical Church in Italy, in

i mpl enentation of the |ast paragraph of article 8 of the Constitution, even
t hough it has not yet been enact ed.

158. Under Law No. 409 of 12 April 1993, the CGovernnment concluded the

conpl etion of the agreement between the Government of the Italian Republic and
the Tavol a Val dese, in inplenmentation of article 8 (3) of the Constitution
according to the agreenent concluded on 25 January 1993, integrating the

one previously signed on 21 February 1984 and approved by Law No. 449

of 11 August 1984.

159. Lastly, Law No. 116 of 12 April 1995 governed rel ati ons between the
Italian State and the Christian Baptist Evangelical Union of Italy follow ng
an agreenent concluded on 29 March 1993 between the CGovernment of the Italian
Republic and this denom nation, in inplenentation of article 8 (3) of the
Constitution. Section 8 of Law No. 116/1995 is particularly significant,
relating as it does to religious education in schools, and providing that the
school curricula should nake provision for religious education not to be
provided at times and in nmanners whi ch cause discrimnati on between pupils,
and to ensure that religious education is not provided in the course of the

t eachi ng of other subjects.

160. Wth regard to other religious denom nations for which no agreenents

have been concluded, Presidential Decree of 23 February 1993 recogni zed the
| egal personality and approved the statute of the Church of Jesus Christ of
Latter-day Saints, with its headquarters in Rone.
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161. The provisions of Law No. 205 of 25 June 1993, converting and amendi ng
Decree-Law No. 122 of 26 April 1993, is also very inportant. This act

provi des urgent neasures to prevent racial, ethnic and religious
discrimnation, and will be conmented upon under article 20 of the Covenant.

162. There are also the provisions of Law No. 413 of 12 Cctober 1993
regardi ng conscientious objection to ani mal experinents. Section 1 provides
that any citizen who, for reasons of conscience, in the exercise of the right
to freedom of thought, conscience and religion, recognized by the Universa
Decl arati on of Human Rights and the International Covenant on Civil and
Political Rights, is opposed to violence against all living beings, may

decl are hi s/ her conscientious objection to all acts connected with anim
experinments. Section 2 of the Law al so provides that such persons are not
required to take a direct part in any activity or any intervention
specifically and necessarily directed at experinentation on ani mals.

163. Lastly, a great many regional |aws (which nay be found in the Quaderni

di diritto e politica ecclesiastica, which annually publish the provisions and
t he codes published by the M| an-based Centro Studi sugli Enti Ecclesiastici)
have ensured the broad, specific and effective inplenentation of the Italian
constitutional provisions and article 18 of the Covenant.

The case |law of the Constitutional Court

164. Freedom of conscience and the right to religious freedom have been dealt
with in judgenents by the Constitutional Court.

165. In particular, in Judgenent No. 195/1993 the Constitutional Court

decl ared unconstitutional section 1 of the |aw enacted by the Abruzzo region
No. 29 of 16 March 1988, containing town planning provisions for religious
buil dings, in respect of the denom nations whose relations with the State are
governed under article 8 (3) of the Constitution. Section 1 limted the right
to receive public grants to build places of worship awarded to the Catholic
Church and to other religious denoninations whose relations with the Italian
State were governed by agreenents concluded under article 8 (3) of the

Consti tution.

166. In Judgenment No. 195/1993 the Constitutional Court ruled that the fact
that a religious denom nation has or has not concluded the agreenent provided
by the aforementioned article 8 (3) of the Constitution is not to be used as
an element for discrimnating in relation to the application of any nmeasures
to facilitate the exercise of the right to freedom enjoyed by Italian
citizens. In particular, it stated that respect for the principles of freedom
and equality must be guaranteed with reference to the same right of all the
menbers of different religions or denominations to be entitled to governnent
grants in order to enable themto practise their religion nore easily. This
was based on the right to exercise religious freedom which includes the right
to public worship, as established by article 19 of the Constitution, and hence
to be able to have buildings open to public worship, including those of

religi ous denom nati ons which were recogni zed by the Italian system even

t hough no specific agreenent had been concluded with the Government. The
Court also stated that it is not sufficient for the applicant to describe
itself as a religious denom nation, and that this nust be verified in terns of
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previ ous public recognition of the status of the applicant, or at |east by the
way in which it was viewed by the general public. This principle of the

i nadequacy of self-proclamation had already been indicated by the Court in
Judgement No. 467/1992 in relation to the unrecogni zed associ ation, the
Turin-based Dianetics Institute, in respect of its tax position and
particularly its liability for corporate tax and VAT.

167. There was al so the recent judgement of the Constitutional Court,

No. 149/1995, regarding the oath taken in the nane of God in the civi

process. It declared that article 251 (2) of the Code of Civil Procedure was
partially unconstitutional because it was in contrast with articles 3 and 19
of the Constitution, which neant that the formula for the oath in the civi
process needed refornulating. The Court ruled that freedom of conscience,
particularly if related to a religious faith or belief, nmust be protected in
the sanme proportion as it occupied to the absolute priority recogni zed on the
scal e of values enshrined in the Constitution, where freedom of consci ence was
absolute. Wth regard to the oaths taken by witnesses in the civil process,
the Constitutional Court therefore confirnmed that a different protection of
the constitutional value of freedom of conscience had arisen in preparing to
testify in both the civil and the crimnal process. Unlike the witnesses in a
crimnal trial, witnesses in civil proceedings are not protected from serious
scrupl es of conscience because of the internal conflict between their civic
duty to contribute to ascertaining judicial truth and the noral duty to
observe a religious inperative which they endorsed. The Court recognized that
there was a difference in the protection of freedom of conscience afforded to
a witness in a crimnal trial and in a civil trial, and an unreasonabl e
difference of treatment in relation to the protection of an inviolable human
right, nanely freedom of conscience, which demanded a uniform guarantee or at

| east a guarantee which was the same in every area in which it was practised.
The unreasonabl e disparity of treatnent with regard to the freedom of
religious conscience was therefore renoved in order to guarantee equa
protection of the value of freedom of conscience in relation to the obligation
i ncumbent on witnesses to tell the truth

Respect for ritual obligations

168. In order to overcone the difficulties encountered by wonen bel onging to
the Islamic religion in obtaining an identity card fromtheir nunicipa
authorities owing to the requirenent to present a photograph bareheaded, the
M nistry of the Interior issued Mnisterial Circular No. 09501399/ 15100/ 4571
of 14 March 1995. On the basis of the constitutional precept of freedom of
worship and religion, this circular stated that applications for identity
cards shoul d be accepted provided that the photo annexed to the application
showed a face with clearly evident features. It was recalled that in the
1987 Agreenent between the Italian State and the Jewi sh conmunities, the
possibility for Jews to swear in court with their head covered was al so
provi ded.

169. Lastly, the Chanber of Deputies is currently debating a government bil
on the protection of the individual with respect to personal data processing,
in which clause 5 (1) relates to personal data likely to reveal the racial and
ethnic origin of the individual, or their religious, philosophical or other
beliefs, creed or political opinions, as well as their nmenbership of parties,
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trade unions, political organizations or associations, religious or
phi | osophi cal organi zations, or their state of health and their sex life.

Article 19

170. On the subject of freedomof information, two recent initiatives have
been taken by the Professional Association of Journalists. The first is the
i ssue of a new code of self-regulation for journalists and publishers, based
on the general principles of sound practice in dissemnating information to
the public and professional ethics. The second refers to a glossary of

| anguage which journalists nmust use when reporting news, including a specia
section containing | anguage on human rights.

Article 20

The ratification of the International Convention against the Recruitnent, Use,

Fi nanci ng and Trai ning of Mercenaries

171. Under Law No. 210 of 12 May 1955 Italy ratified and inplenmented the
above-nenti oned Convention, adopted by the General Assenbly on

4 Decenber 1989. Law 210/95 provides two different definitions of a

mer cenary, and accordingly two different types of crinmes as far as penalties
are concerned, in accordance with article 1 of the Convention

(a) Section 3 (1) provides a prison termof between two and seven
years to anyone who is paid in cash or any other form of remuneration or who
has accepted the prom se thereof to fight in an arned conflict in a territory
controlled in any way by any foreign State of which he is not a citizen, nor
stably resident therein, wi thout belonging to the armed forces of one of the
parties to the conflict, or wi thout being sent on an official mssion as a
menber of the armed forces of a State not involved in the conflict;

(b) Section 3 (2) provides a prison term of between three and ei ght
years for any mercenary taking part in any preordai ned and viol ent action
intended to alter the constitutional order or violate the territoria
integrity of a foreign State

(c) Section 4 provides a prison termof between 4 and 14 years for
anyone recruiting, using, financing, or training persons (mercenaries) in
order to get themto commt any of the acts nentioned in section 3;

(d) Section 5 takes account of the possibility that actions that
abstractly formpart of the crimnal offences exam ned above are performed
with the | awful approval of the Governnment, in which case the offenders are
not puni shabl e;

(e) Section 6 inplenments article 9 of the Convention and
notw t hstanding the Italian jurisdiction over crimes conmitted within the
national territory for which no express provision is required, it provides
that Italian courts have jurisdiction to take cogni zance of crimes comitted
anywhere by a citizen and by a foreign national provided that the latter is on
Italian territory at the tine. |In both cases extradition is a possibility;
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(f) Section 7 anmends articles 244 and 288 of the Crimnal Code
substantially increasing the penalties.

Urgent neasures in relation to racial, ethnic and religious discrimnation

172. The provisions introduced by Law No. 205 of 25 June 1993, which enacted
wi th anmendnents Decree-Law No. 122 of 26 April 1993, provided very inportant
urgent provisions relating to racial, ethnic and religious discrimnation
which will be examined in the comments relating to article 26 of the Covenant.
Specifically, the Law provides that save where the act constitutes a nore
serious crime, anyone dissem nating in any nmanner what soever ideas based on
racial or ethnic superiority or hatred and in any way incites others to

di scrimnation and hatred, or to commt violence or acts of provocation to

vi ol ence on racial, ethnic, national or religious grounds, shall be punished
by between one and four years' inprisonment, which penalty shall be increased
if the crime is conmmitted through the press or other nmeans of propaganda or at
public neetings.

173. Law 122/1993 al so bans any organi zation, association, nmovement or group
whose purpose includes inciting discrimnation, hatred or violence for raci al
ethnic, national or religious reasons. Anyone taking part in these

organi zations or assisting themin their activities may, by the nere fact of
participating or assisting them be inprisoned for between one and five years,
which is increased in the case of organizations which are intended to

encour age vi ol ence.

174. Law 122/1993 al so provides that for crines punishable other than with
life inmprisonnent, conmitted for the purposes of racial, national, ethnic or
religious hatred or discrimnation or to facilitate the work of associations
whose ains include these, the penalty shall be increased fromone third to
one half, such that notives of ethnic, national, racial or religious hatred
now constitute a specific aggravating circunstance to the crinme. For crines
aggravated by this circunstance, prosecution is mandatory.

175. For a nore thorough account of the issues covered by section 20 of the
Covenant, we refer to the last report submitted by the Italian Government on
the International Convention on the Elimnation of Al Forms of Racia

Di scrimnation

Article 23

176. Wth regard to the protection of the famly, the Italian Governnent has
instituted a specific Mnistry for the Famly. For further details on the
status of Italian |aw and admi nistrative practice on this subject, we refer to
the initial report submtted by the Italian Government on the Convention on
the Rights of the Child.

Article 24
177. 1n 1994 the Italian Governnent subnitted its initial report on the

Convention on the Rights of the Child which was debated by the Conmittee on
the Rights of the Child on 30 Cctober-1 Novenber 1995.
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The protection of disabled children

178. Wth regard to the protection of disabled children, in inplementation of
Law No. 289 of 11 February 1990 which introduced a nonthly all owance for
children suffering fromcivil disability, conditional upon attendance at

speci fic outpatient centres or day centres, the persons in receipt of
assistance fromthe Mnistry of the Interior nunbered 2,209 at

31 Decenber 1992, 3,400 at 31 Decenmber 1993, 4,472 at 31 Decenber 1994

and 7,008 at 31 August 1995.

179. The attendance allowance for civil invalids, which is governed in
general by Law No. 18 of 11 February 1980 and Law No. 508 of 21 Novenber 1988,
was paid to the follow ng nunmbers of minors: 35,6467 at 31 Decenber 1992,
35,799 at 31 Decenber 1993, 35,951 at 31 Decenber 1994 and 35, 627

at 31 August 1995.

180. Fewer persons received the special attendance all owance for blind
children and the comuni cation allowance for children deaf frominfancy
(Law No. 508 of 21 Novenber 1988). Lastly, with regard to the period prior
to Law No. 508/1988, the Constitutional Court had already decl ared
unconstitutional section 1 of Law No. 406 of 28 March 1968 in its Judgenent
No. 88 of 8-15 March 1933, where the Law failed to provide an attendance

al l omance for totally blind mnors under the age of 18.

181. It should also be noted that Law No. 216 of 19 July 1991 providing
“Primary intervention on behalf of individuals likely to be involved in
crimnal activities”, to which detailed reference was made in the 1992 report,
was refinanced for the three-year period 1994-1996 under Decree-Law No. 318

of 27 May 1994, enacted by Law No. 465 of 27 July 1994 in the anount

of 32 billion lire for 1994 and 40 billion lire for 1995 and for 1996.

182. This recent Law has al so introduced a nunber of procedural changes for
i ssuing grants to organi zations assisting children, in order to inprove the
quality of their projects, giving provincial and nmetropolitan comittees of
the public admnistration, including experts, the task of ascertaining the
normal inplementation of the projects being financed and the provision of
techni cal assistance to ensure their sound inplenmentation. Furthernore, the
Prefect is given the power to keep special accounts of the suns credited for
a further financial year in addition to the year provided by current State
accounting legislation, in order not to hanper the successful conpletion of
the projects already in progress.

183. Here are a few figures regarding the grants issued in 1992, 1993
and 1994 pursuant to section 2 of Law 216/91

Year G ant No. requests No. accepted
(billion lire)

1992 50 2 187 582

1993 60 1 892 429

1994 32 2 799 301



CCPR/ C/ 103/ Add. 4
page 40

Prevention of addiction in adol escence and assistance to disturbed adol escents

184. Over the past 10 years the Ceneral Directorate of Civil Services at the
Mnistry of the Interior has done a great deal to pronote social policies for
adol escents by carrying out research and surveys, setting up working groups
and hol di ng sem nars and conferences on the subject. One of the nost
significant results of this work has been the book Progetto adol escenti
(Juveniles' Project) published in 1985, containing proposals and

met hodol ogi cal guidelines for adm nistrators, officials and public and private
operators. Since 1991 the Mnistry of the Interior has set in notion a
programe for the coordinated experinentation of the Progetti adol escenti
approved by the Prime Mnister's Ofice as part of a strategy to prevent drug
dependency provi ded by the Consolidated Act No. 309/1990.

185. The general purposes underlying the progranme are the foll ow ng:

(a) to support local projects already being inplenmented for juveniles,
encour agi ng schenes designed to prevent addiction and difficulty in certain
parts of the country; (b) to encourage the dissenination of the results of

| ocal experinments and to pronote the devel opnent of similar schemes in other
parts of the country; (c) to interact with projects in order to gradually

i ncorporate common el enents, so that the 1985 publication can be updat ed.

186. The national experinment has been carried out over a period of three
years. The first year began on 1 Septenber 1991 and finished on

1 August 1992. It consisted of a network of 18 Juvenile Projects that had
been in operation for sonme tine throughout Italy and with which Iinks had

al ready been established. The experinment had been carried out in particular
in 18 zones scattered throughout Italy. The second year began on

1 Septenber 1993 and concl uded on 31 August 1994, and consisted of pronoting
and devel opi ng project-making with adol escents by the governnment departnents
concerned, involving youth novenents and | ocal social nmovenments in 12 parts of
southern Italy. The third year began on 15 Septenber 1994 and concl uded on

15 September 1995 and consisted of pursuing the work already undertaken in

16 of the 18 zones involved in the first year, and in assessing and producing
materials summari zing the results of the whole three-year experience. During
the course of the coordinated experinmentation, great inportance was given to
the production of docunentation with a twofold purpose of acquiring evidence
and material for assessing the work conpleted, and also to provide instrunments
to ensure that the nessages contained in themwere given the maxi mum diffusion
at all institutional |evels, both public and private.

Protection of child workers

187. One of the nost inportant novelties in Italian |egislation protecting
wor ki ng minors was Law No. 499 of 6 Decenber 1993 (“Enabling the Governnment to
reform penalties regardi ng | abour offences”) which, for the purposes of this
article of the Covenant regarding the protection of children at work, working
not hers and homewor kers, committed the CGovernnent:

(a) To maintain crimnal penalties with regard to safety at work and
t he psychol ogi cal / physi cal condition of workers, providing for alternative
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penalties to inprisonnent of less than six nmonths or to a fine of not nore
than 10 mllion lire, and in nore serious cases posing a specific threat to
heal th, providing for inprisonnment only;

(b) To transformall the other crimes into adninistrative w ongs,
by introducing fines not in excess of 5 mllion lire, and accessory
adm nistrative penalties for the accessory penalties of the decrimnalized
of f ences.

188. Followi ng the enabling Iegislation under Law No. 499/93 nenti oned above,
t he Government issued Decree-Law No. 566 of 9 Septenber 1994 contai ning
anmendnents to the penalties relating to child | abour, working nothers and
honmewor kers and Decree-Law No. 758 of 19 Decenber 1994 contai ni ng anmendnents
to penalties relating to | abour

Juvenil e delinguency

189. Juvenil e delinquency remained nore or |ess around the |evels of previous
years throughout the period considered. However, there has been a worrying

i ncrease in cases of children involved in gang-related crinmes and in sone
cases involuntary homcide (in the district of Catania there has been an

i ncrease of 350 per cent) and an increasing frequency in the use of children
for trafficking small anmounts of drugs, notw thstanding that the main type of
crime commtted by children, particularly travellers and non-EEC nationals, is
agai nst property. The instrunents available to the juvenile courts, which
vary up to nolle prosequi orders because of the petty nature of the offence or
the fact that the crinme has | apsed, including the nost serious crines, are
reveal ing their inadequacy after a long positive trial period, because they
are not acconpani ed by appropriate re-educational measures or support measures
by specialized structures.

Right to citizenship

190. Wth regard to the right to acquire citizenship, Law No. 91

of 5 February 1992 partially anended and added new provisions to the previous
Laws No. 55 of 13 June 1912, No. 123 of 21 April 1983 and Law No. 180 of

15 May 1986. Law 91/1992 enacts and devel ops the principles relating to sex
equality and equality between spouses and the recognition of the individua
will to acquire or lose citizenship by adoption or affiliation

191. In particular, Law 91/1992 recognizes the right to acquire Italian
citizenship by birth in the case of the child of an Italian national nother or
father (sect. 1 (1) (a)); anyone born of unknown or stateless parents in
Italy, or any child who does not take the citizenship of its parents according
to the law of the State to which the parents belong (sect. 1 (2) (b)).
Citizenship by birth is also given to children of unknown parents found on
Italian territory unless it is proven that the child has another nationality
(sect. 1 (2)). Mnors nmay also acquire Italian citizenship after recognition
or court declaration of filiation (sect. 2), as may a foreign mnor adopted by
an ltalian citizen (sect. 3), a foreigner or statel ess person whose father or
not her or one of whose direct ascendants to the second degree was an Italian
citizen by birth (sect. 4), the spouse, whether foreigner or stateless, of an
Italian citizen who has |awfully been resident at |east six nmonths in Italian
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territory, or after three years after the date of marriage if the civi
effects thereof have not been dissolved, annulled or ceased to exist, and if
they are not legally separated (sect. 5), and the mnor children of persons
acquiring or reacquiring ltalian citizenship (sect. 14).

192. Lastly, there is Law No. 218 of 31 May 1995 reformng the Italian system
of private international |aw which has already been exanm ned in the comrentary
to article 2 of the Covenant. The new rules include provisions governing
filiation (sect. 33), legitimzation (sect. 34), recognition of natura
children (sect. 35), relations between parents and children (sect. 36), the
jurisdiction over filiation (sect. 37). A separate chapter is devoted to
adoption (sects. 38-41), the protection of incapacitated persons and the
obligation to provide for them (sects. 42-45), and succession (sects. 46-50).

Article 25

Voting rights for EU citizens

193. It should be noted, firstly, that under Decree-Law No. 408

of 24 June 1994, enacted as Law No. 483 of 3 August 1994, Italy received the
Directive 93/109/ EC adopted by the European Union Council on 6 Decenber 1993.
This decree introduced into the Italian |legal systemthe principle of
citizenship of the Union according to which citizens of the Union living in a
menber State of which they are not nationals may, since the last elections to
t he European Parlianent, stand as candi dates and vote for candidates to the
European Parlianment for those elections alone. This has renoved a de facto
barrier to the exercise of voting rights by these citizens who had previously
been required to return to their countries of origin in order to vote; it is
also a way of inplenenting the principle of European integration, enabling
European Union citizens to express their own “European” vote in the country in
which they |ive and work.

194. The recently issued Decree-Law No. 197 of 12 April 1996, inplenenting
Comunity Directive 94/80/EC relating to the procedures for the right to vote
and eligibility to stand as candi dates in nunicipal elections by European
Union citizens living in a menber State of which they are not nationals,
enables citizens of the Union living in Italy (there are 115,000 such persons
aged over 18) to vote for nunicipal officials. Such citizens are also all owed
to be elected as councillors and even to be appointed to the municipa
government (giunta), but they are not eligible to beconme mayor or deputy
mayor. Foreign nationals wi shing to exercise these new rights nust subnmit an
application to this effect to the nmayor of their nunicipality of residence.

Voting by persons unable to walk

195. Law No. 15 of 15 January 1994 provi ded neasures to enabl e persons unable
to walk to vote. This neasure forms part of the neasures to elimnate
“architectural barriers” which hanper the voters' exercise of the right to
vote, which restricts their constitutional rights. |In particular, this Law
provi des that voters who cannot walk may vote in a different polling station
in their own nunicipality if the one with which they are registered is not
accessi bl e by wheel chair, where the other polling station does not have
architectural barriers and is equipped in order to enabl e persons unable to
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wal k to read the lists of the candidates, to vote in confort and in tota
secrecy, and also to be an official on duty at the polling station or a
representative on the voting lists.

196. Another inportant neasure is the initiative on the part of mayors of

i ndi vidual municipalities who, at the recent | ocal and general elections, set
up a special transport service to enable any voters who are unable to walk to
be transported in specially equipped vehicles, together with other disabled
people, fromtheir own honme to the polling station. This service, which is
conpletely free of charge, is at the disposal of voters unable to wal k who so
request by tel ephone.

Stream ining of adm nistrative procedures

197. Lastly, we nention Law No. 273 of 11 July 1995 enacting with amendnments
Decree-Law No. 163 of 12 May 1995 providing urgent measures to sinplify and
stream i ne the administrative procedures to inprove the efficiency of the
public adm ni stration. For the purposes of this particular article of the
Covenant, the follow ng provisions are rel evant:

(a) Section 2 of Decree-Law No. 163/1995, which refers to the quality
of public services, requires a decree to be issued by the Prine M nister
setting out the general frame of reference for public service charters. These
decrees nust take account of the Code of Conduct for Civil Servants adopted by
decree of the Mnister for the civil service. The public service charters are
to be issued by the service providers within 120 days of the date of issue of
these decrees, on the basis of the principles set out in the directive and the
general benchmark docunent. These charters must be given adequate publicity
anong the general public and nust be comrunicated to the Departnment of the
Civil Service;

(b) In section 3, which relates to the public relations offices,
an addition is nade to article 12 of DLGS No. 29 of 3 February 1993 with
par agr aphs 5-bis-ter-quater, as subsequently anmended. These provide the
public relations director and the personnel of his office with greater
techni cal discretion, and provide a nunber of personal incentives for the
organi zation of the office in order to inprove the services;

(c) Section 3-bis-ter-quater-quinquies relate to the streanlining of
the adm nistrative procedures and hence anend and expand Law No. 241 of
7 August 1990 as subsequently anmended. In particular, section 3 bis adds
subsection 2 ter to section 14 of Law No. 241/1990 relating to the services
conference and provides that the provisions of subsections 2 and 2 bis
(procedures, subject matter for convening the services conference, the
resol uti ons adopted thereat) may al so be applied when the work of a private
i ndi vi dual subject to permssion is to be issued by different public
authorities, and in this case the conference may be convened, even at the
request of the party directly concerned, by the governnent departnent
responsi bl e for protecting the prevailing public interest;

(d) Section 3 ter provides renedies for failure to conply with the
terms, and specifically nmakes it possible for the interested party to address
the general manager of the unit responsible for the procedure after the
deadl i nes established by section 2 of Law No. 241 have expired w thout any
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results, and the general manager must directly act within 30 days thereafter
If the nmeasure falls within the powers of the general nmanager, the request is
submitted to the minister who is responsi ble for ascertaining whether the
conditions obtain for acting in lieu of the adm nistrative authority, and in
such a case within 30 days of taking over this authority the mnister is
required to act. Failure to conply with the deadline provided in section 2 of
Law No. 241 gives rise to investigations in order to inpose penalties against
t he general managers, nanagers and other officials pursuant to article 20 (9)
and (10), and article 59 of DLGS No. 29/1993, as subsequently anended,;

(e) Section 3 guater provides the neasures to apply to admi nistrations
that have not adopted the regulation to institute the internal audit service
or the assessment unit. These provisions only apply until this regulation is
i ssued;

(f) Section 3 guinquies adds to section 11 (I bis) of Law No. 241
and provides that the official responsible for the procedure nmay set down a
timetabl e of nmeetings to which the interested party is invited together with
any other interested parties in order to reach agreements regarding the
di scretionary part of the final measure or, in the cases provided by law, in
pl ace of it.

Article 26

Urgent neasures relating to racial, ethnic and religious discrimnation

198. In order to pre-enpt and prevent the degeneration of what are still only
i sol ated epi sodes, and to deal with forns of racial intolerance by |law to dea
with this phenonenon which has energed in Italy over the past few years, on
19 Decenber 1992 the Government tabled before Parlianent Bill No. 2061/C
provi di ng urgent neasures in the matter of racial, ethnic and religious
discrimnation. This new |legislation fornms part of Italy's tradition to
steadfastly defend the right of people to be protected fromdiscrimnation on
the grounds of race, |anguage, religion, and political opinion, based on the
fundanmental principles of the Italian Constitution and by virtue of Italy's
accession to international conventions on this subject, and under Law No. 101
of 8 March 1989 containing provisions to regulate relations between the State
and the Italian Union of Jew sh Conmunities.

199. After tabling the bill before Parlianent, in consideration of the tine
it would take in order for the bill to become |law, and al so considering the
urgent need to conpl enent or anend current |egislation governing raci al
ethnic and religious discrimnation for the provision of nore effective neans
of preventing and pre-enpting intol erance and viol ence based on racial hatred
or anti-Semtism the Italian Governnent converted the bill into Decree-Law
No. 122 of 26 April 1993 which was enacted as Law No. 205 of 25 June 1993.
Decree-Law No. 122/93 contains specific provisions relating to propaganda to
encour age racial hatred or discrimnation, creating a nunmber of crinmes and

| ayi ng down their penalties. There now follows a summary of the provisions of
each article in this new | aw.

200. Section 3 of Law No. 564 of 13 October 1975, by which the Italian
Parliament authorized the ratification of the International Convention on the
Eli mination of All Fornms of Racial Discrimnation, was in response to ltaly's
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obligation under article 4 of the Convention and introduced into Italian |aw
the specific crines provided by section 3 (a) and (b) and specifying the
penalties for them Section 1 of Decree-Law 122/93 partially anmends section 3
of Law No. 564. Wth regard to the crinmes of dissem nating racist ideas and
incitement to violence and provoki ng viol ence, the |law now provides that these
crinmes are not only racial hatred but also ethnic hatred; it is a crine not
only to incite such hatred but also to conmt acts of violence. The penalties
provi ded for these crinmes (inprisonment for one to four years) are increased
if the crime is committed through the press or other forms of propaganda, or
at public neetings.

201. Wth regard to racist organizations and associ ati ons, the new Decree-Law
provides, in section 1, a nore conprehensive set of provisions introducing the
principle that penalties are increased for the | eaders and the pronoters of
such raci st associ ations and organi zations. The provision is therefore
anended to read as follows: “Every organization, association, novenent or
group whose purposes are to incite discrimnation, hatred or violence for
racial, ethnic, national or religious purposes is prohibited. Anyone taking
part in such organizations, associations, nbvenents or groups, Or assists
their activities, shall, by the mere fact of taking part in or assisting them
be subject to a penalty of between one and five years' inprisonnent, or if one
of the purposes of the organi zation, association, nmovement or group is to
incite violence, the termof inprisonment is from between one and seven years.
These penalties are increased for | eaders and pronoters of such organizations,
associ ati ons, novenents or groups.”

202. Section 2 contains a nunber of preventive neasures, extending Italian

| aw governing mafia crines to apply to all those who are deemed to be nmenbers
of associations, novenments or groups which advocate, threaten or use viol ence
for the purposes of ethnic, racial or religious hatred or discrimnation, and
to all those who at public neetings denonstrate or display enblens or synbols
whi ch are proper to or usual in associations, nmovenents or groups whose

pur poses encourage incitenment to violence, discrimnation or hatred for
ethnic, national, racial or religious reasons.

203. Section 3 increases the penalty by between one third and one half for
crimes for which the penalty is other than life inprisonment conmitted for the
purposes of ethnic, national, racial or religious discrimnation or hatred, or
in order to aid and abet the activities of associations, novenments or groups
whose purposes include these.

204. Section 5 enmpowers the authorities to search and i nmpound property, and
in the case of a crimnal conviction to confiscate real estate, whenever the
aut hor of any of the crines relating to racial discrimnation or hatred has
used the premi ses as a neeting-place, store or haven, and to search and
confiscate and i npound enbl ens, synbols or propaganda material which is proper
to or usual in associations, novenents or groups whose purposes include
incitement to violence or hatred on ethnic, national, racial or religious
grounds.

205. Section 6 contains a nunber of provisions of a procedural nature, and
provides, inter alia, that in respect of the crines provided under section 3
above, crimnal prosecution is automatic.
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206. Section 7 provides that, in cases when there are well-founded

reasons for believing that the activity of associations, novements or groups
encour ages the comm ssion of racial crinmes, the association, novenent or
group may be suspended or dissolved, with the resultant seizure of al

its assets. In a circular of 28 April 1993 the Mnister of the Interior
drew the attention of the Mnistry's personnel to all these provisions.

207. Decree-Law No. 122 of 26 April 1993 is conpl enented by DM No. 569

of 4 August 1994 adopting a set of regulations |aying down the procedures for
enforcing the accessory penalty of doing unpaid work on behal f of the
conmmunity following a conviction for crinmes relating to racial, ethnic,
national or religious hatred or crinmes of genocide.

Article 27

208. In general terns and with regard to the basic legislation to protect

m norities, nothing new has occurred since the third report. However, it is
useful to nention the further comm tnent, through interdepartnmental neetings,
to adopt a |law for the gl obal protection of the Slovene mnority. A nunber of
court judgenents have increased the enforcenment of these protective neasures.
Wth regard to religious minorities, we refer to the remarks under article 18
of the Covenant.

209. The Constitutional Court, in its Judgenent No. 16/ 95 deposited

on 19 January 1995, declared to be wi thout foundation a claim of
unconstitutionality in respect of article 15 (5) of Presidential Decree

No. 574 of 15 July 1988 relating to the inplenentation of the Special Statute
for the Trentino-Alto Adige region relating to the use of the German | anguage
and the Romansch (Ladi no) | anguage in court proceedi ngs that had been raised
by the Pretore judge of Bolzano. 1In its judgenent the Court recogni zed that
in the case of defendants belonging to the Gernman nminority |anguage group, the
courts were required, in order to guarantee the right to self-defence, an

of ficial defence counsel of the sane | anguage as the defendant in crimna
proceedi ngs, pursuant to article 26 of Presidential Decree No. 271 of 1989.

210. The Constitutional Court also issued Judgenment No. 375/95, deposited

on 25 July 1995, declaring to be unconstitutional Decree No. 81 of

24 March 1956 issued by the Governnment's Ceneral Commi ssioner which extended
to the territory of Trieste Law No. 122/1951 and failed to take account of
section 9 (2) of Law No. 122/1951. The result was an exception for the
province of Trieste to the provision under which no nunicipality could be

gi ven a nunber of constituencies in excess of one half of the tota
constituencies in the whole province. 1In the municipality of Trieste, 21 of
the 24 avail abl e constituencies were allocated. This decision, while not
directly relating to the law protecting mnorities, was neverthel ess very

i mportant for the Slovene minority (the issue had been raised by the
Admi ni strative Regional Tribunal of Friuli Venezia Gulia to which a nunmber
of voters fromthe Slovene mnority fromthe nmunicipalities of Sgonico,

Dui no Aurisina, S. Dorligo della Valle and Miggi a had applied), and was
favourably wel coned by this ethnic group which considered the judgement to be
an inportant affirmation of the principle of equality. As a result of this
judgenent, this ethnic group will have better representation on the Provincia
Counci | .



