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I NTRCDUCTI ON

1. As can be seen fromthe statistics below, the Austrian population trend,
and thus the structural conposition of the Austrian popul ation, is undergoing
significant change. According to figures supplied by the Central Statistica
Ofice, 1,685,612 children below the age of 18 were registered in Austria at
the end of 1993, which represents 21.0 per cent of the total population. n
the basis of the forecast decline in births, the nunber of under-18-year-olds
will drop to 1,382,640 by the year 2030 and their proportion in the tota

popul ation to 16.9 per cent.

Year Nunber of under-18-year-ol ds Share of total population
1961 1 877 727 26. 5%
1971 2 137 693 28. 5%
1981 1 903 037 25. 2%
1993 1 685 612 21. 0%
2020 1 432 738 17. 4%
2030 1 382 640 16. 9%

(Forecast) age structure trends in the yvears 2005 and 2025

Age 1994 2005 2025

0-14 years 1 400 000 1 365 000 1 164 000
15-29 years 1 930 000 1 365 000 1 164 000
30-39 years 1 161 000 1 254 000 1 042 000
40- 49 years 1 002 000 1 290 000 1 019 000
50- 59 years 839 000 988 000 1 216 000
60-69 years 774 000 874 000 1 175 000
70 years + 814 000 941 000 1 248 000

. THE AUSTRI AN LEGAL FRAMEWCRK | N I TS | NTERNATI ONAL DI MENSI ON

2. The Republic of Austria is party to a |arge nunber of multilateral
agreenents specifically and explicitly focusing on various aspects of the
protection and/or |egal position of children in the w dest sense:



3.
mul til
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Convention internationale relative a la repression de la traite des
bl anches (1913);

I nternational Convention for the Suppression of the Traffic in Wnen and
Children (1922);

Convention concerning the N ght Wrk of Young Persons enpl oyed in
I ndustry (1924);

Conventi on concerning the Age for Adm ssion of Children to Enploynment in
Agriculture (1924);

Convention fixing the MnimmAge for Adm ssion of Children to
I ndustrial Enployment (1936);

Conventi on concerning the Age for Adm ssion of Children to
Non- | ndustrial Enpl oynent (1936);

Convention sur la |loi aplicable aux obligations alinentaires envers |les
enfants (1961);

Convention concernant |a reconnai ssance et |'éxecution des decisions en
matiére d' obligations alinentaires envers les enfants (1961);

Convention on the Recovery Abroad of Mintenance (1969);
Convention (No. 103) concerning Maternity Protection (1970);

Convention (No. 124) concerning Medi cal Exam nation of Young Persons for
Fi tness for Enployment Underground in Mnes (1972);

Convention concernant |a conpetence des autorités et la |oi applicable
en mati ére de protection des mneurs (1975);

Convention sur la | égitimation par nariage (1976);

Convention on Jurisdiction, Applicable Law and Recognition of Decrees
relating to Adoptions (1978);

Eur opean Convention on the Legal Status of Children born out of
Vedl ock (1980);

Eur opean Convention on the Adoption of Children (1980);

Eur opean Convention on Recognition and Enforcenent of Decisions
concerning Qustody of Children and on Restoration of Custody of

Chil dren (1985);

Convention on the Gvil Aspects of International Child Abduction (1988).

In addition to this list, which ainms to give an overall view of the
ateral agreenments Austria is party to, Austria has signed a variety
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of other nultilateral agreenents in the area of international |aw some of
which explicitly refer to the protection and/or |egal position of children:
Sl avery Convention (1928);

CGeneva Convention for the Arelioration of the Condition of the Wunded
and Sick in Arnmed Forces in the Field of 12 August 1949 (1953);

Convention relating to the Status of Refugees (1955);

Convention for the Protection of Human R ghts and Fundanent al
Freedons (1958);

Convent i on concerni ng Forced or Conpul sory Labour (1961);

Suppl enentary Convention on the Abolition of Sl avery, the Sl ave Trade,
and Institutions and Practices simlar to Slavery (1964);

I nternational Convention on the Elimnation of All Forns of Racial
Di scrimnation (1972);

Eur opean Soci al Charter (1969);
Convention on the Reduction of Statel essness (1974);

Convention on Reduction of Cases of Miultiple Nationality and Mlitary
oligations in Cases of Miltiple Nationality (1975);

Internati onal Covenant on Gvil and Political R ghts (1978);
Internati onal Covenant on Econom c, Social and Qultural R ghts (1978);

Convention on the Elimnation of All Forns of D scrimnation against
VWnen (1982);

Protocol Additional to the Geneva Conventions of 12 August 1949, and
relating to the Protection of Victins of International Armed Conflicts
(Protocol 1) (1982);

Convention agai nst Torture and Gther Cruel, |nhuman or Degradi ng
Treat ment or Puni shnent (1978).

I1. CGENERAL MEASURES CF | MPLEMENTATICN (arts. 4 and 42)

4. Austria is anong the group of countries which signed the Convention on
the Rights of the Child on 26 January 1990, the first day of signing. Based
on conprehensi ve groundwork (especially the el aboration of the “explanatory
remarks” on the Convention), the Convention on the R ghts of the Child was
approved by the | ower house of the Austrian Parliament - the Nationalrat - on
26 June 1992, and ratified by Austria through the deposit of the instrunment of
ratification on 6 August 1992 (promul gated in Federal Law Gazette No. 1993/7).
On 5 Septenber 1992, the Convention fornally canme into force.



CRC T 11/ Add. 14
page 9

A, Review of Austrian legislation relating to children:
resolution E 156-NR XVI11.GP of the Austrian
Parliament on the inplenmentation of the rights of
the child; experts' report on the Convention on the
R ghts of the Child

Special priority areas for policies relating to children in Austria

5. Notwi t hstanding the fact that the Nationalrat in its deliberations
reached the prelimnary conclusion that children's rights and the respect

for their special needs as set forth in the Convention were al ready guaranteed
to a large extent in Austria, Parlianent unaninmously passed a resol ution
(E-59-NRXMI11.GP) on 26 June 1992 requesting the Federal Governnent to:

“have independent experts review all |laws and regul ati ons pertaining to
children to assess their conformty with the Convention on the R ghts
of the Child. By 1 July 1993 the experts would have to report to the
National rat regarding any refornms that mght be required, to submt
drafts for the respective bills, ... [and] to pronpt a review of

rel evant legislation at the | evel of the Lander.”

6. The Federal Mnistry of the Environnent, Youth and the Famly fulfilled
this request by asking a sel ected nunber of independent experts specialized
inchild law and the Austrian Institute of Legal Policy ( Gst errei chi sches

Institut fir Rechtspolitik ) to analyse the conpatibility of the | egal and
social systemin Austria with the requirenents and intentions set forth in the
articles of the Convention. Mreover, all the authorities concerned, above

all the federal mnistries and governments of the Lander, were asked to review
the regulations in their respective areas. Several NG were involved in the
process fromthe very beginning, in particular as regards the appoi nt nent of
scientists contributing to the experti se.

7. Al though none of the experts found the Austrian |egislation to be in any
way contradictory to the Convention, several experts did nake suggestions for

i nproving children's rights in the spirit of the Convention. The authors of
the report noted that even though it had been established that the protection
of the child was guaranteed by Austrian law, it seened appropriate, advisable
and in accordance with the spirit of the Convention, to further inprove both
the legal position and the living conditions of children and young people in
Austri a.

8. The results of this conprehensive anal ysis are contained in the
“Experts' report on the Convention on the R ghts of the Child’, and were
subnmitted to the Austrian Nationalrat by the Federal Mnister of the

Envi ronment, Youth and the Famly in the summer of 1993. The experts’ report
on the Convention provides a deep insight into the situation of children in
the nost diverse spheres of life. 1In the period from9 Decenber 1993 to

9 June 1994, the report was discussed in detail during several neetings of
a parlianentary sub-commttee specifically established for this purpose, in
which all the authors, several NGO representatives, as well as other
experts, participated. Finally, the Nationalrat, in its plenary session of
14 July 1994, took note of the experts’ report, along with the results of
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the deliberations of the Commttee on Fanily Affairs. The natter was brought
to a close by the introduction of a conprehensive draft resol ution regarding
neasures to realize the ains of the Convention on the R ghts of the Child
(Federal Law Gazette No. 7/1993) which was unani mously adopted by

all political parties represented in Parlianment. This resolution

(E 156-NR XVI11.GP) contains a catal ogue of ains, demands and neasures
regarding children's rights, including the incorporation of children's rights
in constitutional |law and their procedural revaluation, nore possibilities for
partici pati on, adequate provision of child-care facilities, an independent
institution safeguarding children's rights, continued integration of disabled
children, inprovenents in the quality of products offered to children in the
nedia, pilot-projects for nediation in famly [aw, nore decisive action

agai nst violence, better materials for sexual education, inproved protection
of mnors agai nst econom c exploitation, and the enforcenment of |aws on aliens
inline with the basic interests of the children concerned (the individua

par agr aphs of the resolution are quoted in the appropriate sections of this
report). Initiated by the Convention on the Rights of the Child, this
parlianmentary resolution is unique in naking the child the focus of

consi deration by the highest decision makers in our country. This is

i ndeed a historic nmonent and a nmilestone for children's rights in Austri a.

B. Canpai gn _against violence in the famly (in particul ar,
any type of violence directed at children)

9. On the occasion of the International Year of the Fam |y 1994, the
Federal Mnister of Justice, Dr. N kolaus Mchal ek, the Federal Mnister of
the Interior, Dr. Franz Loschnak, the Federal Mnister of the Environnent,
Youth and the Fanmily, Maria Rauch-Kallat, as well as the Federal Mnister for
VWnen' s | ssues, Johanna Dohnal, started a canpai gn agai nst violence in the
famly and, in particular, against any type of violence directed at children
inthe formof a “joint proposal” to the Council of Mnisters on neasures to
conbat violence in the famly. The aimof this conprehensive series of
nmeasures was to provide the socially and physically weaker nenbers of famlies
with increased personal safety at hone. (For nore details, see chap. VI
sect. |., below.

C Constitutional principle on non-self-execution of
the Conventi on

10. Under article 9, paragraph 1 of the Austrian Constitution, the
Convention on the Rights of the Child is regarded as an integral part of
Austrian law, therefore, legal rules nmust be interpreted in such a way that
they do not contradict the Convention. Under article 50, paragraph 1 of the
Constitution, the Convention is an international treaty nodifying and/ or
conpl enenting existing legislation and was thus subject to approval by the
Nationalrat. The Austrian Nationalrat approved the Convention with a
reservation as to its execution saying that, under article 50, paragraph 2 of
the Constitution, the Convention was to be inplenented at the national |evel
by the adoption of laws. This procedure is in accordance with article 4 of
the Convention, which stipulates that States Parties shall undertake al
appropriate legislative, admnistrative and other neasures for the

i npl enentation of the rights recognized in this Convention.
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11. In conpliance with article 50, paragraph 2 of the Constitution,
noreover, it was necessary to adopt a decision that the Convention should

be translated into national |egislation by taking the respective concrete
legislative initiatives, because nost of the regul ations contained in the
Convention lack the precision required for their inmmedi ate execution in
national |egislation under the principle of the rule of law (see art. 18 of
the Constitution). Furthernore, a nunber of the Convention's articles just
outline general ains and del egate their concrete inplenentation to the
States Parties, stating that “they shall undertake all appropriate

| egislative, admnistrative and other measures for the inplenmentation of the
rights recognized in this Convention” (e.g. art. 3, para. 2; art. 4; art. 12
para. 2; art. 19, para. 1, art. 27, para. 4; art. 28, para. 2; art.32,

para. 2; art.33; art. 35; art. 36; art. 38, para. 4; art. 39 and art. 40,
para. 3).

12. I nasrmuch as individual stipulations of the Convention guarantee
fundanental rights and freedons to children and adol escents (e.g. the right
tolife, etc.), these rights have already been constitutionally guaranteed by
the wi de range of fundanmental rights and freedons enshrined in the Austrian
Constitution. Furthernore, Austria has carried out the constitutional nandate
to inplement the Convention on the Rights of the Child (art. 50, para. 2 of
the Constitution) by pursuing a persistent, targeted plan of action:

(a) The “Experts' report on the Convention on the R ghts of the Child”
anal ysed the conpatibility of Austrian |legislation with the Convention and
poi nted out adaptati ons that m ght be required,

(b) O 14 July 1994, the Nationalrat passed the resol ution
E 156-NR XVl I 1. GP concerning neasures for the inplenentation of the ains
of the Convention on the R ghts of the Child,

(c) Specific political initiatives and concrete |egislative projects.

13. On the one hand, resolution E 156-NR XVII1.G is a nandate by the

| egi sl ature enjoining the Federal Covernment of Austria to initiate the
respective anmendnents and to take the appropriate adm nistrative neasures;
on the other hand, it constitutes a substantial progranme of action for the
Austrian Nationalrat itself to inplement the Convention on the R ghts of the
Chi | d.

14. The outlined course, pursued by the Federal Covernnent and the Austrian
Parlianment, apparently is equivalent to the i nmedi ate application of the
Convention, since the Federal CGovernnent as well as the Nationalrat commtted
thensel ves to the inplenmentation of the ainms set forth in the Convention in a
conpr ehensi ve plan of action. This commtnent to inplenent the rights of
children and adol escents recognized in the Convention is the basis for setting
up binding legal rules at the national |evel, offering children and

adol escents maxi mum | egal security.

15. Sunmm ng up the above-nenti oned expl anations, it may seemat first glance
that the indirect application of the Convention s provisions on the rights of
the child appear to be detrinental to the inplenmentation of children’ s rights
in Austria. On closer inspection, however, one can see that the concrete
further devel opnent of the ains of the Convention through national |egislation
is anore effective way of establishing definite legal rights for children and
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adol escents. Not |east due to the fact that clear conpetencies are created
by national |egislation, enabling a child/adol escent seeking |egal protection
to assert his clainms without having to apply to international bodi es and
especially due to the fact that children and young people are structurally at
a di sadvant age over adults on account of their age and resultant |ack of

know edge about international |egal actions and strategies.

16. The inportance of the Convention for children and adol escents in Austria
i s safeguarded, not |east, by the fact that young peopl e seeking justice or

| egal protection can argue that Austrian | aw nust not contradict either the
text or the interpretation of the Convention, and therefore in case of doubt
has to be applied in accordance with the objectives of the Convention.

D. Institutional neasures for the inplenentation of the Convention
17. The provi sions concerning children's rights can be found in a variety
of federal and regional |aws, including the corresponding regul ations, the
so-called “cross-sectional nmaterial”. For this reason, official conpetencies

are divided between the various federal mnistries and the adm nistration of
the Lander. Since the establishment of the Federal Mnistry of the

Envi ronment, Youth and the Fam |y and Consuner Protection in 1984 (now known
as the Federal Mnistry of the Environment, Youth and the Famly), the
national children’s policy has mainly been dealt with within the framework

of policies on the famly, youth welfare, justice and social welfare. As a
result and in the course of intensive occupation with the inplenmentation of
the Convention on the Rghts of the Child, a separate division for children's
rights was set up on 1 January 1994 within the Federal Mnistry of the

Envi ronment, Youth and the Famly.

E. Conpr ehensi ve children's and adol escents' onbudsnan
system (art. 4)

18. Children do not have a lobby and are hardly in a position to represent
their rights and interests thenselves. Even parents, usually the first
advocates of children, are often unable to handle this task on their own.

The Austrian onbudsman systens for children and adol escents serve as contact
points for all questions and probl ens concerning children and adol escents, and
as an i ndependent forumfor representing and protecting their interests. The
Convention on the Rghts of the Child was an inportant stinmulus and continues
to be the basis for the self-definition, daily work and further devel opnent of
t hese systens.

19. In Austria, the Youth Wl fare Act ( Jugendwohl fahrtsgesetz ) of 1989
(Federal Law Gazette No. 1989/161) constitutes the |legal basis for the
establ i shnment of onbudsman systens for children and adol escents in each of
the nine Lander. Under Section 10 of the Act, it is the legal task of the
onbudsnman for children and adol escents:

(i) To counsel mnors, persons legally responsible for a child and
I egal guardians in all natters relating to the position of the
m nor and the tasks of the person legally responsible for the
chi | d;

(i) To assi st in cases of disagreenment and di spute about care and
upbri ngi ng.
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20. Besi des providing counsel in individual cases, the onbudsman for
children and adol escents may act as a nediator between the different
institutions of youth welfare, the parent(s) or common | aw spouses, the schoo
or the kindergarten on the one hand and children and adol escents on the ot her.
The onbudsman nay organi ze i nfornmation events on issues of special inportance
to children and adol escents, evaluate and initiate |egal provisions,
regul ati ons and other |egal measures fromthe point of view of children and
adol escents, make recomrendations to inprove the living conditions of children
and young peopl e, point out grievances and protect the interests of children
and adol escents in all planning and research projects.

21. The | egal conpetencies of the onbudsnen for children and adol escents
differ fromlLand to Land: In Sal zburg, the onmbudsman nay make, in the
interests of mnors and their fanlies, representations to courts,

adm ni strative and other authorities, publicly represent youth welfare
matters, pronote the coll aborati on of youth welfare institutions with the
respective branches of science and cooperate in the eval uation of pertinent
bills and draft regulations. In all of the Lander, the onbudsnmen for children
and adol escents are exenpted fromaccountability by an explicit constitutiona
provi sion, thus maki ng them i ndependent of the governments of the Lander.

22. In Lower Austria, Upper Austria, Vorarlberg, Carinthia and Sal zburg,

t he onbudsnen for children and adol escents have a right to infornation

In Sal zburg, the onmbudsman nmust upon request be granted access to data,

i nformati on and docunents avail able at the regional and |local levels. Only

t he onbudsnen of Vorarlberg and Sal zburg have the right to inspect files. In
addi tion, the onbudsman of Sal zburg rmay demand to be summoned to hearings in
adm ni strative proceedi ngs affecting children and young people. Moreover,

t he onbudsrman of Sal zburg nay be party to adm nistrative proceedings rel ating
to the youth wel fare system to the day-care |aw of Sal zburg, and to

adm ni strative proceedi ngs involving buildings for children and adol escents,
the establishnent or expansion of private kindergartens and the establishnent,
operation or substantial nodification of hospitals. The onbudsman of

Lower Austria may be party to youth welfare proceedi ngs and has the right

to file conplaints with the Adm nistrative Court

23. In Sal zburg, noreover, the onmbudsman for children and adol escents is
entitled to recomrend actions to administrative authorities which are in the
interest of children and to submt proposals for inproving children's and
young people’s overall living conditions and chances of devel opment. This

| egal power obliges the authority concerned to either conply with the
onbudsman' s recomrendations within a period of eight weeks or to explain
inwiting why they were not carried out.

1. Federal Children and Adol escents' Onhbudsnan

24. Under Federal constitutional |law, the federal Youth Wlfare Act of 1989
constitutes the | egal basis for the onbudsnman systens for children and

adol escents in the Lander, but not for the federal onbudsman system Not

| east due to the late establishment of children's and adol escents' onbudsnan

systens in sone of the Lander, the office of the Federal Children's and

Adol escents’ Orbudsnan was set up in the Federal Mnistry of the Environnent,

Youth and the Famly; the tasks of the Federal Onbudsman are:
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To publicly represent the idea of non-violent education;

To publicly pronote a child-friendly society;

To coll aborate with the onbudsman systens for children and adol escents
in the Lander, as well as with public and private youth welfare
institutions;

To be a contact point for suggestions and conplaints of children and

young peopl e and/ or their custodi ans regarding all eged violations of
children's and young people's rights.

25. To help with this last task, the so-called “red tel ephone” hotline was
created. It can be used to contact the Federal QOrbudsman fromall over
Austria at the cost of a local call. The “red tel ephone”, with the nunber

0660/ 6076, has becone very well known in a very short period of tine. This is
mainly due to the public relations activities directed at specific groups and
carried out by the onbudswonman for children and adol escents (interviews in

the print nedia, radio and on television, |ectures within the framework of
advanced educati on schenmes for famlies, at schools, conm ssions of inquiry
and national and international conferences). 1In spite of the fact that

i ndependent onbudsman systens have since been established in all nine Lander,
the national children's and adol escents’ onbudsnman i s contacted nore and nore
frequently not only by children and young peopl e, but also by parents and even
grandparents.

26. Since the Federal Governnent's onbudsnan for children and adol escents
was set up in February 1991, a total of 5,253 persons have contacted this
servi ce, about half of themadults.

Tabl e 1. Child and youth concerns

B Child’s rights

W Youth protection
8 Parents
QCriminal law

B Sexual education
H Sexual abuse

W Friends

| Separation

8 Reiationship problems
OSchooi problems
B Pocket money
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27. Fifty-seven per cent of the questions shown in table 1 are concerned
with children's rights. Children and adol escents in Austria are aware of
their “rights” thanks to the publicity canpaign on the rights of the child
conducted by the Federal Mnistry of the Environment, Youth and the Famly
in 1992. This canpai gn included tel evision spots and programres, the print
medi a, advertisenents and posters, but particularly a conpetition on this
subject in which all Austrian schools were invited to participate. Questions
regarding the child s rights were very often concerned with “classic” issues
such as going out, |eaving home, staying up late, going on a holiday al one,
unfair grades and pocket noney, which were recorded in earlier reports under
the categories of youth protection, famly law, children |eaving home or
school probl ens.

Tabl e 2. Yout h concerns accordi ng to gender

B < 14 femaie
12% H< 14 male
B < 21 female
O< 21 male
28. If the statistics are broken down by gender and age, one can see that
girls below 14 make up the | argest group of those seeking advice or assistance
(44 per cent). It is also noticeable that the age of those seeking advice has

generally risen; there were hardly any calls fromchildren under 10. Most of

the children seeking advice are between 12 and 13 years of age; 24 per cent of
the callers are girls over 14; the share of boys under 14 is 20 per cent, and
the share of boys over 14 is 12 per cent.
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Adults’ concerns: nethods and frequency of contact

29. The main adult concern is the issue of narital separation. O the tota
of adults seeking advice, 28 per cent of the inquiries were nade in connection
with separation or divorce (e.g. naintenance paynents, visiting rights or
custody). The poster canpai gn conducted by the Federal Mnistry for the

Envi ronment, Youth and the Famly “Wo do | belong to now?” aroused hi gher
than average interest in nen. Questions concerning adopti on, consumner
protection, youth |oans, tenancy | aws and inheritance | aws were asked under
the title “legal advice” (22 per cent), 12 per cent of inquiries referred to
suspi ci ons of sexual harassnent or exploitation. Seven per cent of calls were
concerned with conplaints about youth service offices, 6 per cent with child
rearing problens, 3 per cent with inquiries concerning youth protection.

Three per cent of those calling had financial and/or housing probl ens.

One per cent of questions dealt with pocket noney.

Tabl e 5. Adults' concerns according to gender
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Tabl e 6. Frequency of adult contacts
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30. Wth reference to the frequency of calls (table 6), it mnust be

remenbered that repeated calls are nmade mainly if there is a suspicion of
child abuse. This repetition is undoubtedly due to the gradual devel opnent
of trust.
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Tabl e 7. Adul ts' concerns
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G her focal points
31. Questions concerning youth protection | aws came prinarily from young
girls and boys (8 per cent). It is nmainly young girls who have difficulties
with their parents, and this is very often linked to the question of children
| eaving hone. drls under 14 years of age often have typical problens with
self-determnation (clothes, hair styles, too little leisure tinme outside the
hone). The questions asked by boys, on the other hand, were concerned wth

the purchase of leisure itens (high-tech itens, nopeds, etc.) and the

connected questions of their capability of entering into a contract. Al in
all, 7 per cent of questions involved this issue. Problens with friends or

with boyfriends or girlfriends were reported by 3 per cent of both girl
boys.

32. Questions concerning crimnal |aw were al nost only asked by adol
girls frequently asking about (discovered or undiscovered) shoplifting,

s and

escents,
and

boys being nore likely to inquire about danage to property or bodily harm

Fi ve per cent of questions were asked by boys and girls with equa
frequency and by children in both the under 14 and over 14 age groups.
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Sone 4 per cent of calls fall into the category of “violence”, i.e. sexua
harassnent/exploitation or ill-treatnment. The fact that sexual viol ence was

brought forward solely by girls (the vast majority in the 17/18 age group)
shows that this is a typical female problem on the other hand, reports of
physi cal viol ence were nade excl usively by boys and nal e adol escents.

33. Sone 3 per cent of children and young peopl e who called al so said that
they suffered because of conflicts between parents who were separating or
separated, this problembeing most frequently di scussed by young boys. Most
of the inquiries were concerned with the specific question of the extent to
whi ch the child or adol escent could nmake its own decision about noving from
one parent to the other. School problens or questions about the “proper
amount of pocket noney” or health represented only a very small proportion
of inquiries (2 per cent or 1 per cent each).

2. Standi ng Comm ttee of Orbudsnen for Children and Adol escents

34. The Austrian onbudsmen have formed a Standing Conmittee of Onbudsmen for
Children and Adol escents to exchange infornation and experience, to discuss
matters of common interest and to coordinate activities going beyond the
borders of their respective Lander. The Conmmittee is chaired by the
representative of a different Land each year and sees itself as a contact

point for institutions and public relations at the federal |evel.

35. Since 1994, the Standing Committee of Onbudsmen for Children and

Adol escents has published the quarterly Kids and Teens , which is distributed
to experts in the fields of youth welfare, youth pronotion, politics and the
nedi a.

3. Children' s conmi ssi oners

36. I ndependent children's comm ssioners have been appointed in |arger
cities such as Linz and Gaz. It is the Gaz coomssioner's task to fully
protect the interests of children both in public and in individual cases in
order to inprove the appreciation of children by famlies and society and to
enable themto lead a life without fear and distress. A special focus of the
conm ssioner's work is the equality and integration of foreign, disabled and
soci al |y di sadvant aged chil dren.

37. When deal ing with individual cases, the onbudsnen offer information on
child-related i ssues and on points of |law, counselling and nediation. Their
activities range fromone-off provision of information on the phone to
recurring counselling, fromgathering and subnmtting comments to nediation

The majority of the cases dealt w th by onmbudsmen concern questions of custody
and visitation rights, upbringing, sexual exploitation, abuse/neglect,
youngsters |leaving their famlies, neasures of youth welfare, etc.

38. The followi ng principles apply to the onbudsnman's case work: onbudsmnen
are to protect the interests of the child concerned; the problemis considered
fromthe perspective of the child, each action is discussed with the persons
concerned, interventions require the consent of those affected, all matters
are treated confidentially, the wi sh to remain anonynous is respected and

assi stance is provided in an unbureaucratic way. Onbudsnen for children
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and adol escents fulfil their task of being the general representatives of
children's and young people's interests, above all through topic-related
activities. The specific topics are derived fromindividual case work
(frequently recurring problens such as custody/visitation rights or very
typical questions, e.g. the right of children to be heard), from observations
of the situation of children and young people in general and in certain
spheres of life (living conditions of children and adol escents), frompublic
di scussions on certain topics, and frominquiries and proposal s made by
groups, organi zations and institutions.

39. These child-oriented topics are dealt with by discussing themwith
experts and specialized institutions, in interdisciplinary working groups,

by participating in conm ssions, by submtting comrents to the responsible
institutions and political bodies and by public relations. Public relations
wor k makes the onmbudsnmen famliar figures, thus facilitating access for
children and young people. It increases public awareness of topics concerning
children and young peopl e and, anong other things, constitutes the driving
force for the inplenmentati on of changes inproving their situation. The
experiences of onbudsmen for children and adol escents working at the federa
level and in the Lander are presented to the public in (bi-)annual reports.

40. By establishing a total of 10 onbudsman systens for children and

adol escents, at the federal level and in all of the Lander, and by appointing

children's comm ssioners in Linz and Graz, Austria has created a conprehensive
network. The onbudsnen consider the Convention on the Rghts of the Child an

integral part of their work and thus also contribute to the inplenentation and
devel opnent of children's rights in Austria.

41. To further the realization of the ains of the Convention the Austrian
Parliament, in resolution E 156-NR XV 11. G of 14 July 1994 requested the
Federal Government to prepare and submt a bill on the establishment of an

i ndependent onbudsman systemfor children and adol escents at the federa
level. The mandate to expand further the onbudsman systemfor children and
adol escents at the federal level, as well as at the |evel of the Lander, is
to provide Austria with a structure specifically tailored to the needs of
children and youth, making children's rights and above all the Convention on
the Rights of the Child increasingly known to public and private institutions,
adults and children in Austria, and ensuring their inplenentation and further
devel opnent at all |evels.

4., The Onbudsnan Board

42. The Onbudsnman Board, a constitutional body, frequently deals with the
i npl enent ati on and/ or enforcenent of the rights of children and adol escents
(e.g. inthe field of youth welfare). Such cases are contained both in the
reports of the Board to the Nationalrat and in the reports to the regiona
parliaments (with the exception of Tyrol and Vorarl berg).

5. Hotlines for children and adol escents

43. In order to safeguard children’s full access to their rights and to
institutions pronoting these rights, a network of hotlines was established
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in each sector. The official telephone directory lists the nost inportant
hotlines for children under the heading “inportant phone nunbers”, so that
children may call fromany of the Lander; the caller is only required to pay
local call rates for the children’s nunbers narked ** in the following |ist,
the difference is borne by the hotline provider:

Vienna's “children' s phone”;

The “red tel ephone” of the federal onbudsman for children and
adol escent s; **

“Children's phones” of the onbudsman for children and adol escents in
each Land, as well as of the children’s comm ssioners in the cities
of Linz and G az;

“On-line counsel” service for children, offered by the Austrian
Broadcasti ng Corporation;**

Emer gency nunber for raped wonen and girls;
Emer gency nunber of the centres for the protection of children;
Oisis intervention centre in |Innsbruck

Energency tel ephones and crisis nunbers in Vorarl berg, Sal zburg, Tyrol,
Upper Austri a;

School service of the Federal Mnistry of Education; **
Assistance in situations of crisis: “Befrienders” (in English);

“Youth information” of the Federal Mnistry of the Environment, Youth
and the Fam|y; **

Fam |y service of the Federal Mnistry of the Environment, Youth and the
Fam | y; **

Nunbers of different institutions providing infornmation for young

peopl e.
44, Experi ence has shown that lines specifically reserved for children
in distress (e.g. lines for children in energencies, worried or troubled

children) are hardly used, while general counselling services for children
(where children can tell counsellors about general concerns and worries as
wel |l as their everyday probl ens) show a di sproportionately high degree of
acceptance. Decisive factors for the acceptance of such services is know edge
of their existence (propagated by continuous public relations work), the
handling of inquiries by the counsellors in a child-orientated way,
availability at appropriate hours and low call rates. 1In order to ensure that
these lines for children are staffed around the cl ock, several tel ephone
nunbers are being linked in a network.
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F. Measures to increase awareness of the principles and provisions
of the Convention anong adults and children

45. The Federal Mnistry of the Environnent, Youth and the Fam |y has used
the Convention on the R ghts of the Child to draw attention to the specia
situation and significance of this group of the population by introducing a
nunber of neasures to increase public awareness. By launching targeted and
even legislative initiatives, the Mnistry also contributed its share to

i ncreasing the protection of young people in Austria and to pronoting their
rights. These activities are based on the experience that age and devel oprent
make chil dren highly dependent on their environnent and the persons
surroundi ng themevery day. Children are often confronted with probl ens

that are difficult to solve, make excessive demands on themor affect them
adversely. The problens of children and youngsters are intricate and cover a
wide range: children’s worries are not understood, their needs are not taken
seriously, they are discrimnated agai nst by society, they lack roomto nove,
they cannot fully develop their own personality as a child, they are exposed
to the nost extrenme types of physical and mental cruelty.

1. Representative opinion poll on the awareness of
children's rights

46. On 13 January 1992, an initiative taken by the Federal Mnistry of the
Envi ronment, Youth and the Family to increase the awareness of children's
rights was presented at a press conference. On that occasion, the results of
a representative study (carried out by FeSSEL and GFK 1992) on know edge of
children's and young people’s rights in general and contact and counselling
services for children and young people in particul ar were announced:

86 per cent of those aged 14-17 were aware of the “right to conpliance with
the provisions on the protection of apprentices”, 84 per cent knew about the
“right to freely choose one's profession” and the “right to freedom of
expression”, 79 per cent were aware of the “right to non-interference with
correspondence and the sanctity of diaries”, 75 per cent knew about the right
to “freely choose one's school”, 74 per cent were aware of the right to
“protection agai nst physical violence and maltreatnent” and of the right to
“protection agai nst sexual abuse”, 70 per cent of young people knew that they
may be heard in court and adm ni strative proceedi ngs, and two thirds were
aware of the right to maintain regular contact with a parent not living with
them Anong the contact and counselling services for children and young
peopl e, the Youth Wl fare O fice was known best (37 per cent), followed by

“On-line counsel”, a children's counselling service run by Austrian television
(17 per cent), and the line for people with problens on the Austrian radio
station @3 (11 per cent). In the third year of its existence, the onbudsman

system for children and adol escents was al ready known to 38 per cent of the
public.

2. Information brochures on the rights of the child
47. In 1992, the Federal Mnistry of the Environnent, Youth and the Famly
distributed an informative, illustrated handbook entitled “My perfect right”

to all organizations dealing with children, young people and famlies, as well
as to all pupils in grades 6 and 7 in Austrian schools. This gave rise to
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heat ed debates about children's rights, not only anong these pupils, but
particularly anmong the adult generation. For its PR activities, the federa
onbudsnman for children and adol escents uses the sticker “Children have
rights”, and the regional onbudsmen have designed a series of postcards
entitled “Children are right”, the net proceeds fromwhich are to go to the
Austrian UNICEF Commttee for child-aid programmes. 1|In 1994, the two | argest
children's organi zations, Katholische Jungschar and D e Ki nderfreunde,
published a child-policy calendar and a brochure entitled “Children havel/are
right(s)”. 1In 1993/94 the Austrian scouts and guides started a child rights
canpaign with the title “All right!”.

3. Special “children's rights” stanmp

48. Onh the occasion of the ratification of the Convention, the Federa

M nistry of the Environnent, Youth and the Famly, in collaboration with the
Federal Mnistry of Education and the Arts, a large insurance conpany and
bank, and the major dailies in Austria, organized a conpetition in which
Austrian children were asked to send in drawings on children's rights in
general and on the follow ng aspects in particul ar:

The right to live with both parents;

The right to education, leisure time and pl ay;

The protection of children agai nst physical, nmental and sexual abuse;
The protection against child | abour and traffic in children;

The right to protection against violence in the mass nedi a;

Speci al protective neasures for children of refugees and mnorities, for
orphans and di sabl ed chil dren.

49. The best of a total of 25,000 drawi ngs were exhibited in the Austrian
Parlianment, and the drawi ng awarded the first prize by a panel of expert
judges was used as a design for a special stanp, which was issued by the
Austrian Postal Service on 16 April 1993. The winner of the first prize was
invited to acconpany the Federal Mnister for Youth and the Famly to the
United Nations for the presentation of the stanp.

4, Media kit for school s

50. In collaboration with the Austrian Coonmttee of UN CEF, the Federa
M nistry of Education and the Arts conpiled a nedia kit on the Conventi on.
This kit was nade available to all schools as a tool for classroom
instruction. The conprehensive kit contains the text of the Convention
in German, along with detail ed explanations of individual provisions.

5. Wrld Gonference on Human R ghts, Vienna 14-25 May 1996

51. The second Wrld Conference on Human Rights was held in Vienna from 14
to 25 May 1993. Part |, paragraph 21 of the final document underlines a
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child s basic right to protection by stating that the child for the full and
har noni ous devel opnment of his or her personality should grow up in a fanmly
envi ronnent, whi ch accordingly nerits broader protection.

52. On the occasion of the second Wrld Conference on Human R ghts, held in
Vienna in 1993, a pupils’ conference was organi zed by the Austrian Federal
Associ ation of Pupils in cooperation with the Federal Mnistry of Education
and Qultural Affairs and the Ludwi g Boltzmann Human Rights Institute. Three
wor ki ng groups prepared three resolutions entitled “Cvil and political
rights”, “The rights of children and adol escents” and “I ndi genous peopl es,
people's right to self-determnation, mnorities, racisnf. In addition, a
joint final resolution was passed by the plenary meeting after intensive

di scussions. The resolutions were ainmed at the public, as well as at the
Wrld Conference on Hunan Rights, to which they were subnmitted via the
Austrian Mnistry of Foreign Affairs.

6. “Message fromchildren”

53. Oh 5 March 1992, the Mnister for Youth and the Fam |y and the federa
onbudsnman for children and young people invited nore than 250 children to a
one-day boat trip on the R ver Danube to discuss children's rights with
politicians, scientists and representatives of the nedia, the thene being “The
big worries of the little ones are not the little worries of the big ones”.

Oh 12 May 1992, a historical exhibition on “Children in Vienna” at the Miseum
of Fine Arts provided the background for a discussion between children as
experts on their own problens and needs and politicians, officials, teachers
and scienti sts.

54. A del egation of the participating children conveyed the results of these
two events - the demands, wi shes and suggestions of the children - to the
Austrian parliamentarians specialized in children's, youth and famly affairs
ina “Message fromchildren” to Parlianment on the day the Convention was
approved (26 June 1992).

G D ssem nation of the Convention

1. The “Experts' report on the Convention on the R ghts
of the Child”

55. Fam |y reports, which exam ne and describe the effects of |egislative
and adm ni strative nmeasures on fanmlies in Austria, have been conpiled by

i ndependent scientific experts since 1969 at 10-year intervals; simlarly, a
“Report on the situation of Austrian Youth”, “Youth report” for short, has
been prepared regularly since 1988 in each |egislative period. The
ratification of the Convention on the R ghts of the Child was the decisive
factor which led to a “Children's report”, drawn up for the first tine

in 1993, after the Austrian Parlianment had demanded that the Austrian | ega
system for children and young people up to the age of 18, as well as their
living situation, be examned with regard to their conpatibility with the
ains of the Convention. The Convention will furthernore induce the Austrian
authorities to review periodically the |l egal and actual situation of children
in Austria.
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56. By conmmi ssioning the Institute of Sociology at the University of Linz to
carry out a conprehensive sociol ogi cal study (1992-1994) on “Life as a child
in Austria”, the Federal Mnistry of the Environnent, Youth and the Famly
took another major step in collecting data on children in Austria as a

di stinct social group. Sonme of the results of this study, in which

3,000 children participated, formthe basis of this report. In a further

conmi ssioned study, entitled “Farewell to childhood? The world of

11- 14-year-ol ds” (1994-1995), the Austrian Institute for Youth Research

i nvestigated the rapidly changing world of children and adol escents in this
age group.

2. International United Nations neeting on “Children in detention”

57. At the invitation of Austria, the United Nations expert neeting
“Children in detention: Application of human rights standards” was held in
Vienna from 30 Novenber to 4 Decenber 1994. The results of this nmeeting were
publ i shed under the title Children in Trouble . This publication contains the
presentati ons and final report and recommendations on the use and application
of international juvenile justice instruments. Two United Nations resol utions
set out the nandate for the organization of this expert neeting on juvenile
justice. (One is resolution 1993/80 of the Comm ssion on Human R ghts, which
proposed the convening of a nmeeting of experts under the auspices of the
Centre for Human Rights, the Orinme Prevention and Orinminal Justice Branch of
the United Nations and the United Nations Children's Fund (UNICEF) on the
application of international standards concerning juveniles in detention. The
second is CGeneral Assenbly resolution 45/115 of 1990, which calls upon Menber
States to address the serious problemof the instrunental use of children in
crimnal activities by, inter alia, undertaking research on and systenatic
anal ysis of this phenomenon to establish its quantitative and qualitative
character, with a viewto delineating effective counterneasures. The Assenbly
further requested the Secretary-Ceneral to report on the inplenentation of
this resolution to the Nnth United Nations Congress on the Prevention of
Cime and the Treatnment of O fenders, which was held in Cairo, Egypt, from

29 April to 8 May 1995.

58. Based on the nmandate of the Ninth United Nations Congress on the
Prevention of Cime and the Treatnent of O fenders, the Covernment of Austria
conm ssioned a study for the el aboration of a programme of action aimed at
pronoting the effective use and application of relevant United Nations hunan
rights instruments and of United Nations standards and norns in juvenile
justice, as well as pronoting technical assistance in juvenile justice
(MVienna, Ghent, 1996). Towards this end, the Governnent, together with the
Cime Prevention and Cimnal Justice Branch of the United Nations Office

in Vienna, other parts of the United Nati ons system and non-gover nnent al
organi zations, is commtted to | aunching a step-by-step process enconpassi ng,
in particular, systematic needs assessnent, the el aboration of substantive
priorities, and systematic evaluation and followup criteria aimnmed at

i ntroduci ng, enhancing and ensuring the effective devel opnent of nationa
systens of juvenile justice. Thus, a functioning juvenile justice system
inall its elements should be part of ensuring the rule of |aw as an

i ndi spensabl e el ement of denocracy and devel opnent .
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59. The process should al so provide a practical contribution to the
effective inplenmentation of the Convention on the Rights of the Child and the
pl an of action of the United Nations H gh Conm ssioner for Human R ghts in
this regard.

3. Semnhars on children's rights

60. Jointly organi zed by the Federal Mnistry of the Environment, Youth and
the Famly, the Federal Mnistry of Education and the Arts, and the European
Centre for Social Welfare Policy and Research, a neeting on children,
children's rights and chil dhood policies was held in Vienna from?2

to 4 May 1994. In a side activity, the public was informed about an

i nternational research project “Childhood as a social phenonenon”, coordi nated
by the research centre nentioned above. Wthin the franework of its chil dhood
research progranmme, the European Centre conducted studies concerning the “Tinme
and space” of children in Austria conpared to other European States, the
results of which will be available in 1997

61. The European Centre for Social Wlfare Policy and Research organi zed an
international semnar on “Children in a period of transition: Childhood
research and policies in Central and Eastern Europe” in Vienna in

Novenber 1994.

62. The Austrian popul ation has been famliarized with the Convention

t hrough various events arranged by and for children, for exanple the yearly
Children's Summit, and a series of activities organized by the onbudsmen for
children and adol escents, providing information on children's rights (for
exanpl e, at the Vienna International School).

63. Al these activities ained at the dissem nation of information about
t he Conventi on have been nade possible by public contracts, subsidies to
children's and youth organi zati ons, or through project financing.

4, Measures to nake children's rights docunents avail abl e
to the public

64. The “Experts’ report on the Convention on the R ghts of the Child”,
requested by the Austrian Parlianent was nmade available to all federa

m ni stries, Land governnents, universities and colleges, libraries, officia
and private organi zations and NG3s working in the field of children's rights
and to every private person interested in the issue. It is intended to follow

the same procedure in the case of the initial report of Austria to the
Conmittee on the Rghts of the Child.

1. DEFINNTION O THE CH LD

A Age of majority

65. In Austria, the decisive time for the legal status of the child is its
nineteenth birthday. Up until that time, the mnor does not, in principle,
have full legal capacity. In individual cases, mnority nmay be shortened

by judicial decision if the mnor has reached his eighteenth birthday and
appears nature enough to |l ook after his affairs independently and properly
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(Al genei nes Biirgerliches Gesetzbuch (Austrian CGeneral Gvil Code) sect. 174,
para. 1). It nmay al so be extended by the court, however, if the mnor is not
capabl e, especially as a result of perceptible retardation, of |ooking after
his affairs without putting hinself at risk (General Gvil Code, sect. 173,
para. 1).

66. If a mnor narries, he or she achieves majority upon narriage, but not
before the eighteenth birthday. Before the eighteenth birthday, such a mnor
is regarded as equal to a person of full |legal age as regards his or her

personal circunstances (but not as regards financial matters) (Ceneral G vl
Code, sect. 175, paras. 1 and 2).

B. School i ng _and educati on

67. CGeneral conpul sory school i ng conmences on 1 Septenber follow ng a
child s sixth birthday and | asts for nine school years. Children who have not
yet attained conpul sory school age nust be adnmitted, at the request of their
parents or persons responsible for their education, to first grade at the

begi nning of a school year if they reach the age of six by the end of the

current cal endar year and are “mature enough for school”. [If, on the other
hand, a child subject to conpul sory schooling is not yet “mature enough for
school”, it may be kept fromattendi ng school and attend preparatory school
i nst ead.

C Legal age of sexual consent

68. The sexual self-determnation of young girls and boys is protected by
several |egal prohibitions. The legal right of sexual self-determ nation -
known as the “age of consent” for boys and girls - is set at 14 years.

Intercourse and any other formof sexual activity with or in the presence of a
mnor are as liable to prosecution as the m suse of care positions (parents,
teachers, educators, officials) for sexual purposes or the “noral endangering

of persons under 16" (sects. 206-208, 212 of the Straf geset zbuch  (Penal Code))
or, finally, “honosexual acts with persons under 18" (sect. 209, Penal Code).

D. Legal age of narriage

69. Special rules apply to the right to marry. A man attains the | ega
age of consent for marriage on his nineteenth birthday and a wonan on her
sixteenth birthday. In individual cases, the court may declare, on

application, that a man who has reached the age of 18 and a worman who has
reached the age of 15 are of |egal age for a particular narriage, provided
they appear ready for marriage (sect. 1 of the Ehegesetz (Marriage Act)).
Irrespective of the |l egal age of consent to nmarry, a mnor requires the

perm ssion of his |egal guardian and the person with care and | ega
responsibility. This perm ssion nay be granted by the court if no justified
reasons exist for a refusal (Marriage Act, sect. 3).

E. Medi cal _questi ons

70. Apart fromsection 8, paragraph 3 of the Krankenanst al t engeset z
(Hospitals Act), the question of the perm ssion or approval of mnors to
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recei ve nedical treatnent is not subject to regulation. The conclusion can be
drawn fromvarious |egal provisions that the medical treatment of a mnor, for
exanpl e, who is aged 14 or older, is pernitted only with the approval of the
mnor (and the consent of his legal guardian). Should the views of the mnor
and | egal guardian differ in individual cases, it is conceivable that recourse
will be had to the court of guardianship. (For further information, see

chap. 11, section C below)

F. The child's right to progressive self-determ nation

71. The right to self-determnation of a chil d/adol escent as regards his
habi t ual residence is not dependent on rigid age limts, but on whether and to
what extent it is (still) necessary for his care and upbringing (General QGvil
Code, sect. 146 b).

G Self-determination as regards the capacity to perform

| egal acts
72. The extent of self-determ nation as regards the capacity to act is
age-dependent. In certain conditions, children and mnors who are (not) of

age may perform occasional |egal acts independently and with | egal effect,

wi thout prior or subsequent parental approval. Such “partial majorities”,
differentiated according to age, are regul ated by section 151, paragraphs 2
and 3, and by section 152 of the General Gvil Code. Children who have not
yet attained the age of seven have no capacity to act. Mnors over

seven years of age are capable of acting to the extent that they can
effectively performa | egal act exclusively serving their advantage (Ceneral
Gvil Code, sect. 865). Fromthe fourteenth birthday onward, known as
majority, a mnor may di spose of and assune obligations in respect of objects
put at his disposal and in respect of inconme accruing to himfrom gainful
activity to the extent that this does not put the satisfaction of his standard
of living at risk (General Gvil Code, sect. 151, para. 2).

73. Irrespective of the age of the child, so-called *pocket-noney
transactions” (that are nornally conducted by a minor of that age and

which relate to a trivial matter of daily life) beconme legally effective
retroactively when the comm tnents concerning the child are fulfilled (General
Gvil Code, sect. 151, para. 3).

74. M nors who are of age (i.e. between 14 and 19 years) nay on their own
account enter into contractual obligations to provide services. This does

not include services based on an apprenticeship or other training contract
(CGeneral Gvil Code, sect. 152). The conclusion of an apprenticeship contract
requi res the approval of the legal guardian, and the | egal guardi an may
prematurely termnate the contractual relationship for inportant reasons.

75. On attaining the age of 14, a child al so becones liable for acts under
civil law (General CGvil Code, sect. 153), i.e. the child is considered liable
for damages under the pertinent provision of the | aw

76. M nors who are not of age (who have not yet reached the age of 14) |ack
the capacity of nmaking a will. Until the age of 18, mnors who are of age can
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make a will only verbally before a court or a notary public. Fromtheir
ei ghteenth birthday onward, mnors have unrestricted freedomto di spose of
their property by will (General Gvil Code, sect. 569).

H The child's right to be heard in court

77. No explicit provisions exist for the appearance of mnors before a
court. In cases before the court of guardianship that concern persona
ci rcunstances, case law grants party rights to mnors who are of age. In the

case of court decisions that affect the care and upbringing of the child (for
exanpl e, in cases of the divorce or separation of parents), provision is nade
in section 178 b of the General Gvil Code for “Taking the child s opinion
into account”: The court shall, “if at all possible”, grant the child a
personal hearing before such decisions are made. A child under 10 shoul d be
interviewed by a child psychol ogi st fromthe Youth Wl fare Ofice or in sone
ot her suitabl e way.

I. The obligation to give evidence

78. Austrian law on civil procedure is flexible as regards the exam nation
of children as witnesses, to the extent that persons who are incapabl e of
communi cating their perceptions or were, at the tinme to which their statenent
refers, incapable of perceiving the relevant circunstance shall not be

exam ned as w tnesses (sect. 320, No. 1 of the Zivil prozef3ordnung ( Code of
Gvil Procedure)). Children nay be exam ned as witnesses in both civil and
crimnal proceedings as soon as they are individually capable of giving
evidence. No age limt is established

J. The child s right to vote

79. The right to vote in elections to the Nationalrat and to the parlianents
of the Lander is not obtained until the eighteenth birthday. Children within
the meani ng of the Convention are therefore excluded fromvoting in el ections
to the institutions of representative denocracy. However, children and

adol escents have an indirect effect on the conposition of the Austrian
Parlianment to the extent that the Nationalrat election regulations allocate
seats according to popul ation figures (which include children and adol escents)
and not the nunber of those entitled to vote.

80. Irrespective of their citizenship, pupils have the statutory right to
vote in elections for their class speaker fromgrade 5 onward and their school
speaker fromgrade 9 onward. The school speakers, who are nenbers of the
Joint School Committee, equal in nunbers and rights to parents and teachers,
have an inportant say in decisions on school matters, above all as regards
school autonony. 1In addition, there is a statutory body representing the
interests of pupils at the Land and federal |evels, whose nenbers are el ected
by all Austrian school speakers.

K.~ Paid work
81. Wiile the term*“child” as used in the Convention on the R ghts of the

Chi Il d has extensive significance and in principle includes every person who
has not yet reached the age of 18, a distinction is nmade between “chil dren”
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and “adol escents” in the provisions of enploynment protection |aw, principally
in the Kinder- und Jugendlichenbeschéfti gungsgesetz (Children's and

Adol escents’ Enpl oynent Act) and the Landar bei t sgesetz  (Agricul tural

Enpl oynent Act). Mnors who have either not finished compul sory schooling or
who are not subject to conpul sory schooling or have been exenpted therefrom
are regarded as “children” until 1 July of the cal endar year in which they
reach the age of 15. Fromthat tinme on until their eighteenth birthday or
until termnation of any apprenticeship or other training arrangenment |asting
at | east one year, but not after the date of their nineteenth birthday, they
are deened to be adol escents.

L. Driving licence

82. Children up to the age of 12 nay only cycle when acconpani ed by adults.
If they have passed their cycling test and are therefore in possession of

a cycle permt, children over 10 may al so cycle alone. Mtorcycles

(mot or - assi sted bicycles, scooters and nopeds) may be driven fromthe age

of 16 without a test. Adol escents over the age of 16 nay, after passing a
test, also get a licence for light nmotorcycles. A licence (i.e. graded
driving licence) for motor cycles and cars may not be acquired until the

age of 18 and requires a driving test.

M Passports

83. The parents or person legally responsible for the child may have a
passport issued for the child. However, children nmay al so be included on the
identity card or passport of the parents or person who is responsible for the
care and upbringing of the child, but only until the age of 12. A child of 14
may - with the approval of his legal representative - also apply for a
passport. |If there are indications that an adol escent intends to go abroad,
and if this would jeopardize his well-being, the issuing of a passport will
depend on the authorization of the court of guardianship. The same applies if
the person legally responsible for the child opposes the application.

N  Age of crimnal liability

84. Wth regard to crimnal liability, the Jugendgeri cht sgesetz 1988
(Juvenile Courts Act), Federal Law Gazette No. 599, distinguishes between
“under - age persons”, i.e. persons who have not yet attained the age of 14,
and “adol escents”, i.e. persons who have attained the age of 14, but are not
yet 19 years old. Under-age persons who commit a puni shable offence are
“incapable of crinme”, i.e. they are not liable to prosecution (sect. 4,
para. 1). |If necessary, the youth welfare service will take action. The
sane applies to adol escents who commit crimnal offences, on the follow ng
condi ti ons:

If, for particular reasons, they are not yet nature enough to realize
that the deed was wong or to come to this realization

In certain circunmstances if they coomit a m sdeneanour (a crimnal
of fence of |less severity) before they are 16;

CGenerally, if the offence is of a mnor nature (in this event, adults
are not prosecuted either).
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O Youth protection; sale of restricted goods; consunption of
por nographi c and violent filns

85. The sale of spirits to young persons is prohibited under the Trade
Regul ation Act. Youth protection [ aws prohi bit youngsters bel ow 14 from
snoki ng and dri nking al cohol in general and those bel ow 16 from snoki ng and
al cohol consunption in public. 1In the case of spirits, there are higher age
l[imts. Correspondingly, the sale of alcohol to young persons in public
houses, inns or bars is forbidden. These statutory regul ations have to be
openly displayed in inns, bars and other hostelries. Consunption of illegal
drugs is conpletely prohibited for all age groups, prinmarily by the Narcotics
Law and by the Youth Protection Law.

86. The individual Youth Protection Laws in the nine Austrian Lander contain
a series of additional specific protective measures for children and young
peopl e. Children bel ow 14 years should not stay in public places between

9/10 p.m and 5/6 a.m unnecessarily or unacconpani ed by a responsi ble adult,
young peopl e over the age of 14 may not do so between mdnight and 5 a.m

There are additional restrictions on children and young peopl e entering public
houses unl ess they are there for the purpose of having a neal, taking part in
famly cel ebrations or passing necessary waiting tine;, young peopl e under the
age of 18 are generally prohibited fromentering bars or nightclubs.

87. Children under six years of age may only visit puppet theatres or other
theatre perfornmances and filns suitable for this age group in the conpany of
anot her person. Children may visit cinemas alone only up to certain evening
hours. Children under 14 years may visit children's balls or dance school s
wi thout a responsible adult; however, discos nay only be visited by children
over 14 years of age and this only until nmdnight at the latest; they are
permtted to stay out longer if acconpani ed by a responsible adult or for
school balls or simlar functions.

88. The Jugendfil nkomm ssionen  (Youth Fi Il m Commi ssions) or the Film Advisory
Councils in the Lander are responsible for deciding whether a filmis suitable
for children, and in principle a filmperformance or other public event

(e.g. music concert, sport event) may only be visited after m dnight by

adol escents in the conpany of a responsible adult. Individual youth
protection |laws forbid children under the age of 14, or sometinmes even
bel ow 16, fromvisiting boxing or westling events or “events likely to
brutalize young people”. Sinilarly, the youth protection laws in the Lander
forbid children and adol escents fromentering ganbling halls, participating

i n ganes of chance, using ganbling machi nes (one-arm bandits) or
aggression-stimul ati ng arcade garnes.

89. In this connection it is remarkable that out of concern for young
peopl e, two of the Austrian La&nder forbid young peopl e bel ow t he age of 16
from hi tch-hi ki ng; nmost youth protection |aws only allow children bel ow the
age of 14 to spend the night on a canping site or in a youth hostel if they
are acconpani ed by a responsi bl e adult; young peopl e above 14 nay do so within
the framework of excursions, travel or under circunstances connected with
wor k.
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90. Oning to the huge demand, the Federal Mnistry of the Environnment, Youth
and the Fam |y publishes the brochure “Youth protection in Austria” each year.
Thi s brochure provides a survey of all youth protection |laws and youth centres
and youth clubs. In addition, the Federal Mnistry of the Environnent, Youth
and the Fam |y has comm ssioned a joint study with all nine Lander on the
possi bl e harnoni zation of various age limts relevant to youth protection
contained in various | aws, especially the Youth Protection Laws.

91. Yout h protection provisions are also to be found in the

Por nogr aphi egesetz  (1950) (Pornography Act), accordi ng to which pornographic
products that have a damagi ng effect on the devel opment of adol escents in
health or nmoral ternms nust not be sold, |eased or otherw se nade accessible to
children under the age of 16. The intention is to protect children under the
age of 16 frominsistent forns of pornography that could have a |asting effect
in jeopardizing their sexual developnent. Proprietors of sex shops, video
stores, newsagents and simlar businesses are therefore prohibited from

di spl ayi ng pornographi c representations of the type indicated in a way that

is perceptible to adol escents or otherw se to nake t hem accessi bl e.

92. (Most of) the youth protection |egislation of the Lander forbids,

with the sanction of fines, the sale, |easing or passing on to children and
adol escents in any other way of sexual representations that are hazardous to
children and adol escents. The Tyrol ean Youth Protection Act of 1993 al so
provi des neasures for restricting access by adol escents to so-called

“tel ephone sex offers”. In the case of repeated, serious infringenents of

t he Por nogr aphi egeset z (Por nography Act) and the youth protection provisions
contained therein or in the youth protection | aws, a business proprietor nay
have his trading licence withdrawn ( Gewerbeordnungsnovelle 1992 (Trade
Regul ati ons Amendnent); Federal Law Gazette No. 194/1993).

93. Bot h children and adol escents are prohibited fromentering prem ses used
for the purpose of prostitution; in addition, it is an offence punishabl e by
the admnistrative authorities to provide children with prem ses for the

pur pose of prostitution

P. Conpul sory and voluntary mlitary service

94. Every Austrian male is liable for mlitary service fromthe age of 17.
However, a man can basically not be called up for mlitary service until he
turns 18, and only then if he is fit for service. Voluntary nilitary service
may, however, also be performed early, at the age of 17. (For further
details, see chap. IX sect. A2, below).

I'V. GENERAL PRI NG PLES

A Ban on discrimnation (art. 2)

95. In the Austrian Federal Constitution, the general ban on discrimnation
is anchored by the provision on equality, which appears in several places,
primarily in article 7. “Al federal nationals are equal before the |aw.
Privil eges based upon birth, sex, estate, class or religion are excluded”. In
the entire Austrian | egal system there is no provision by neans of which the
rights granted under the Convention can be withheld froma child on the basis
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of particular characteristics or activities of its parents or guardian
relating, for exanple, to political views, skin colour or simlar aspects.

96. The efforts made over many years to elimnate discrimnation against
illegitimate children have now conme to fruition in Austria. Illegitimate
children are now treated in the same way as legitimate children in all
significant natters in famly and inheritance law. Children born illegitimte
and their parents are deenmed to be a “fanily” just as nuch as married parents
with their children, and illegitimte children have the sanme right to

mai ntenance fromtheir parents as legitimate children

97. Austria is one of those countries with a relatively high nunber of
illegitimate births: in 1992, 25 per cent of all children and 39 per cent
of all first-born children were born illegitimate (1994 - Carinthia:

39.5 per cent, Styria 37 per cent, Salzburg 30.9 per cent, Tyro

30.0 per cent, Upper Austria 27.4 per cent, Vienna 23.7 per cent, Vorarlberg
18.4 per cent, Lower Austria 17.3 per cent, Burgenland 16.2 per cent). The
parents of one child in tw bornillegitimate narry at a |ater date, which
is why, through the operation of the law, children who were originally
illegitimate are regarded retrospectively as legitimate (legitimzation).

98. The Ki ndschaftsrecht - Ander ungsgeset z (Parent(s) and Child Anendment
Act), Federal Law Gazette No. 162/1989, can be described as a mlestone in
the establishnent of conplete equality between illegitimate and legitinate
children. It elimnated the |ast provisions that discrimnated against the
child or its parents. The only way in which an illegitinate child differs
froma legitinate one is that, under section 166 of the General Gvil Code,
the custody of the illegitinmate child is granted solely to the nother (not to
the unmarried father in addition, nor as under previous |legislation, to the
Youth Wl fare Ofice). However, joint custody may, on application, be
transferred to the parents of an illegitimate child who are |iving under the
sane roof, provided this arrangenment is not in conflict with the well-being of
the child (General Gvil Code, sect. 167).

99. The Erbrecht sdnderungsgesetz 1989 (R ght of Inheritance Anendment Act),
Federal Law Gazette No. 656, represented the conpletion of the programme to
place illegitimte children on an equal footing. This reform measure

elimnated the prejudicial treatnent of illegitimate children in statutory
rights of inheritance as from1 January 1991. Individual provisions
discrimnating against illegitinate children were abolished as part of
areformof the lawrelating to inheritance of farns and forestl and.

100. The principle of non-discrimnation in the Jugendwohl f ahrt sgesetz 1989
(Youth Wl fare Act) indicates its wi de range of application. The youth

wel fare agencies are obliged by law (sect. 3) to grant assistance to Austrian

and non-Austrian children - if they live in Austria (even if only on a

visit) - in the sane way (in 1993, a total of 26,635 mnors were | ooked after

by the youth welfare authorities, of whom 2,522 were foreign mnors). Help

nust not be refused either to an Austrian or a stateless mnor, even if he/she
tenporarily |ives abroad.

101. In the Austrian schooling and training system girls and boys have equal
access to school education and vocational training. In order to elimnate, as
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far as possible, any social discrimnation against certain children, many
speci al measures or support programes have been devel oped for the children
of econom cal |y di sadvantaged parents, children whose nother tongue is

not German, and disabled children, with the aimof bal ancing out the

di sadvant ageous starting situation of this group. Various statutory measures
(anti-discrimnation and equality of treatnent |egislation) and specia
programres to support women are increasing the equality of opportunities

and of treatnent for girls in their working life.

B. The best interests of the child (art. 3)

102. The inportance of the “well-being of the child” on the social scale of
values is reflected in the way the child-relevant |aws are regarded. A nain
pillar of Austrian famly lawis section 178 a of the Ceneral Gvil Code
“Taki ng account of the well-being of the child” - the central standard for
evaluating the child s well-being as the highest maxi mand the basis for
fashioning child-relevant legislation: “In assessing the well-being of a
child, appropriate account shall be taken of the child s character and his
needs, especially his predisposition, skills, likes and dislikes and his
opportunities for devel opment as well as his parents' |iving standard”.

103. Pursuant to section 137, paragraph 1 of the General G vil Code,
pronotion of the well-being of the child is a general aimof upbringing:
“Parents shall take care of the upbringing of their children while mnors, and
shal |l pronote their well-being in general”. Furthernore, the well-being of
the child has to be taken into account by express statutory directive in a

| arge nunber of cases: for exanple, in the undertaking by a married couple to
live their lives in partnership (CGeneral Gvil Code, sect. 91), the court
decision on the legality of a change of domcile or the taking of a separate
resi dence by married couples (sect. 92, para. 3), the decision as to which
partner will be granted custody of the child if the parents are prevented from
exerci sing custody (sect. 145, para. 1), the settling of differing views as to
the child' s education (sect. 147), the arrangenents for visitation rights
(sect. 148, para. 1), the undertaking of the |egal guardian to deternine
paternity (sect. 163 a, para. 1), the decision regarding withdrawal or
restriction of custody (sect. 176, para. 1), the decision regarding

all ocation of custody followi ng separation or divorce of the parents

(sect. 177, para. 1), regard for the views of the parent without

custody (sect. 178, para. 1) or the approval of an adoption agreenent

(sect. 180, para. 1).

104. The well-being of the child is also the decisive guiding principle

for the courts in guardi anship proceedings in general. A violation of this
principle usually leads to the reversal of court decisions by the courts of
appeal or the Suprene Court of Justice. Finally, the principle of the
wel I -being of the child can be applied in attenpts to deal with and eval uate
matters of famly law, not just fromthe point of view of the parents, but
also, nore inportantly, fromthat of the child.

105. The ternmination of living conditions that are detrinmental to the child
and the restoration of a living situation conpatible with the well-being of
the child are the general task and the express aimof the Youth Wl fare Act
of 1989. If and when the persons legally responsible for the child do not
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guarantee the well-being of the mnor, public youth welfare services shall be
granted to the child (sect. 2, para. 2). |If the famly does not (adequately)

fulfil its obligations to protect and bring up the child, the responsible
persons fromthe Youth Wlfare Ofice are to nake up for the | oss of
individual or all the functions of the famly. 1In cases of violence against

children, the Youth Wlfare Ofice is obliged in all cases to intervene and
to inplement a ban on violence. Counselling centres and social services are
intended to assist children and their parents with noral and practical support
in the case of difficulties or famly conflicts, and the onbudsnen for
children and young peopl e nedi ate between parents and children in the case of
di fferences of opinion or disputes.

106. The safeguardi ng and protection of the well-being of the child are
inmplicitly the basic notivation for defining a series of specific crimnal
offences in such a way as to protect the legal interests of children and

adol escents. In principle, their intentions are preventive in nature, nanely
the general outlaw ng of behaviour that is damaging to children's well -being,
conbined with the threat of punishnent if these provisions are ignored.

107. For certain offences, the idea of the well-being of the child may,
conversely, mean imunity from prosecution: for exanple, the eugenic and the
under - age indi cati ons of section 97, paragraph 1 No. 2, cases 2 and 3 of the
Penal Code lead to imunity from prosecution in cases of abortion: the
eugeni ¢ indicati on nmakes abortion non-prosecutable if, objectively, there is a
serious risk of possible severe physical or mental damage to the child. The
“under-age indication” is also based on the idea that the future well-being of
the child cannot be ensured: an under-age girl who is pregnant will often
conceal her condition out of ignorance, shane or fear, and will allow the
three-nmonth limt to pass (Penal Code, sect. 97, para. 1 (1)). The under-age
i ndi cati on takes account of the fact that an under-age girl is not yet suited
for notherhood with regard to its noral and social aspects and indicates that
the lack of the future well-being of the child played a large role in the
decision by the legislature to grant imunity from prosecution for the
termination of a pregnancy in the case of an under-age, i.e. under
14-year-ol d, pregnant girl

108. However, it nust be noted that imunity from prosecution follow ng

term nation of pregnancy both in the case of the eugenic indication and in the
case of the under-age indication is not due to the fact that a child born in
such circunstances is denied the right to life by society, but is rather based
on the idea of the (un)reasonabl eness for the pregnant girl of giving birth to
a child in such circunstances (in a conflict situation) under penal sanction

109. Since the well-being of the child requires particul ar consideration
when questioning an under-age victimin court, the 1993 anmendnent to the

Straf prozeRordnung (Code of Crimnal Procedure) introduced a decisive

i nprovenent in the position of the child in crimnal proceedings: (new
section 162 a of the Code of Orimnal Procedure, for exanple, introduced the
hearing of under-age victins as w tnesses by video technol ogy, w thout the
direct participation of the defendant and with an expert called in: the
exam ni ng judge nay entrust the questioning of a wi tness under the age of 14
to an expert, such as a psychol ogi st, psychot herapi st or psychiatrist, and the
under-age victimis also given the opportunity to be heard in a separate room
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in which the counsel for the defence and the defendant are not present; they
may pose their questions only indirectly - the examnation is transnmtted and
recorded by video. The video recording serves as evidence in the trial, so
the child needs to speak only once - in the prelimnary proceedings - as a
result of which the psychol ogi cal burden on under-age victins under
examnation is kept as light as possible.

110. In order to safeguard the best interests of a child, the crimnal courts
must i nformthe guardi anship courts of any convictions of persons entitled to
hol d parental rights or the appointed guardian of a minor, if it is to be
assuned that the conviction could | ead to an order by the guardi anship
authorities, in particular a decision to w thdraw custody of the child.

C. The right to life, survival and devel opnent

111. The legally protected rights to life and physical integrity of children
are as inportant as those of adults. These rights are protected by severa
statutory provisions. |In particular, it is the task of the public youth

wel fare authorities (Youth Wlfare Act 1989, sect. 1, para. 1, (1) and (2))
“to nmake provision for taking care of nothers, nothers-to-be and their unborn
children, as well as infants and their parents (Maternity and Infant Wl fare)”
and “to pronote the devel opnent of mnors by offering assistance in care and
upbringing, and to safeguard it wi th upbringing measures (Youth Wlfare)”.

Sumary of maternity and i nfant wel fare provision (1993)

Type of service Events and Parti ci pants
consul tations

Pregnancy counsel ling 1 376 14 439
Ante-natal preparation 2 302 24 828
Ant e-natal exercise cl asses 3 975 14 891
Counsel I'ing of nmothers and parents 23 819 399 113
I nfant care courses 140 2 697
Soci al services at obstetrics
clinics 641 22 449
Care and nutritional counselling 10 337 (house visits) 67 768
Child rearing advice 67 582 39 941 boys
+ 27 641 girls
Qoup activities 1 876 57 246
Q hers 1 539 10 648

112. The absolute right to life is, however, infringed by the so-called

“abortion limt” - the immunity from prosecution for termnation of pregnancy
under certain conditions: in Austria, a termnation of pregnancy is, in
principle, liable to prosecution (Penal Code, sect. 96), unless one of the

follow ng conditions prevails:

If the termnation of pregnancy is carried out by a doctor within the
first three nonths of pregnancy, follow ng nmedi cal advice;

If the termnnation of pregnancy is necessary in order to avert a serious
risk that cannot be averted otherwise to the |ife, or serious damage to
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the physical or nental health, of the pregnant worman, or if thereis a
grave risk that the child will be seriously handi capped nentally or
physically, or the pregnant woman was under age at the tine of
conception, and the termnation is perforned by a doctor in each case

If the termnation of pregnancy is perforned where nedi cal assistance
cannot be obtained in tinme in order to rescue the pregnant woman from a
direct risk to her life that cannot be averted ot herw se, (Penal Code,
sect. 97).

113. The penal provisions contained in sections 96 to 98 directed agai nst
termnation of pregnancy are based on the follow ng principles:

Mai ntai ning the principle that human life is to be protected by the
nmeans avail abl e under crimnal |law not only after birth (Penal Code,
sect. 96);

Recognition of the right of the woman in a conflict situation to decide
to termnate her pregnancy within the first three nonths of pregnancy
after consultation with a doctor (Penal Code, sect. 97, para. 1.1);

The exenption from puni shnent of a ternmination of pregnancy if there are
nmedi cal , eugenic, or under-age indications not tied to atinme limt
(Penal Code, sect. 97, para. 1.2);

Termi nation of pregnancy nay only be carried out by a doctor, unless
there is danger to the life of the pregnant worman and medi cal assi stance
cannot be obtained in due tine (Penal Code, sect. 97, para. 1.3).

114. In the preparatory deliberations on this law, it was stressed that
termnation of pregnancy was not to be regarded either as a socially desirable
or a nedically recomended nethod of birth control, but that, conversely,

penal | aw does not represent an effective renedy for preventing termnation of
pregnancy. Rather, setting up counselling centres, providing infornation to
prevent unwanted pregnancies, and elimnating situations of need and distress
that coul d make the child an overwhel ming problem represent nore effective
nmeasures for preventing termnations of pregnancy than the threat of

penalties. This led to the adoption of the Fami | i enber at ungsf 6r der ungsgeset z

(Fam ly Counsel ling Pronotion Act) (Federal Law Gazette No. 1974/80).

115. The killing of a child at birth is a crimnal offence: a nother who
kills her child during delivery or while still experiencing the effects of the
birth process shall be punished by inprisonnent of one to five years (Pena
Code, sect. 79). The killing of a child at birth (Penal Code, sect. 79) is a
“privileged” case of intentional killing. The grounds for the privilege under
crimnal |aw as opposed to nurder is that the nother experiencing the effects
of childbirth is under extrene physical and nmental stress and is therefore in
a state of dimnished responsibility.

116. The “abandonment” of a child already born (Penal Code, sect. 82) is also
l'iable to prosecution. As regards the psychol ogi cal el enent, abandonnent
requires the intent to endanger life (objectively, section 82, StBis a



CRC T 11/ Add. 14
page 39

speci fi c endangeri ng of fence which is conpl eted when the situation of danger
begi ns), which, because of the often difficult delimtation as regards

evi dence, means that this provision is sel domapplied. The abandonnent of a
child with intent to endanger its life (Penal Code, sect. 82, para. 2) is
puni shabl e by inprisonnent of fromsix nmonths to five years. According to
case law, the abandonnent of a suckling also falls under this stipulation as
the provision of sufficient nourishnent is neglected.

117. Also liable to prosecution is the abandonment of an under-age child
(Penal Code, sect. 197), i.e. the “putting aside of a child w thout the intent
to endanger its life”, the gross neglect of care, upbringing or supervision
causing a mnor to be neglected (Penal Code, sect. 199), as well as the “gross
negl ect of under-age, younger (not yet 18 years old) or other defencel ess
persons (Penal Code, sect. 92, para. 2) needing the care or custody of the
perpetrator, as a result of which considerabl e damage is caused to health or
physi cal or nental devel opnent.

118. Also providing for the special protection of “younger” persons (until
their eighteenth birthday) who are subject to the care or custody of another
person is section 93 of the Penal Code. The relatively high penalty for the
excessi ve straining of under-age or younger persons Or persons requiring

care (up to two years' inprisonnent) is justified firstly by the severe
unwor t hi ness of behaviour if the victimis “overstrained out of malice or

i nconsi der at eness”, thereby exposing himto the risk of death or considerable
physical injury or damage to health - even if only by negligence.

119. In addition, the life and physical integrity of children and adol escents
are protected by the general provisions of the Penal Code (Special provisions,
Part one: O fences against life and linb). The extensive regul ations for

saf eguardi ng and pronoting the heal thy devel opment of the child are nentioned

in chapter VI, section A bel ow

120. Wereas the nortality risk for infants and snmall children has decreased
considerably in Austria on account of the high standard of health facilities
and the conprehensive statutory provisions for the protection of life
(statistically, the probability of reaching at |east 15 years is 99 per cent),
the risk of dying in adol escence has, in contrast, been reduced |ess
dramatically during the twentieth century. Death in adol escence is generally
caused by violence: 75 per cent to 80 per cent of all cases are due to
accidents (1991: 57 per cent), poisoning and suicide (1991: 20 per cent)
(Youth 18).

D. Respect for the views of the child

121. The obligation resulting fromarticle 12 to guarantee the child that
appropriate account will be taken, corresponding to age and nmaturity, of his
or her opinions in all matters that concern himor her, affects all areas of
the child' s life: the famly, school or other forns of child care
proceedi ngs at court or with the authorities, as well as processes of
fornulating political objectives and deci si on-nmaki ng.
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122. Before youth wel fare nmeasures such as “child rearing assistance” are
authorized or a child is taken into “full-time care”, a child who has attai ned
the age of 10 has the right to personally put forward his/her views on this
decision. If a child is younger, he/she nay make hi s/ her views known
appropriately, for instance through a child psychol ogi st.

123. Decisions regarding the education of a child are generally taken by the
parents or other persons legally responsible for the child, after consultation
with the child. However a child of 14 may put forward to his/her parents
his/her differing opinions as to his/her further education and, if necessary,
prevail against them If a child has informed his parents of his education

wi shes wi thout success, a 1l4-year-old may appeal to the courts for a decision.
The courts nust then forman accurate inpression of the circunstances of the
matter, conducting an in-depth examnation of all parties concerned as to
their nmotives and deliberations. After carefully weighing the reasons given
by the parents and the child, the court will finally decide in favour of the
wel | -being of the child.

1. Party rights in court and adm nistrative proceedi hgs

124. In cases before the court of guardi anship concerning persona

ci rcunstances, case law grants party rights to mnors who are of age. They
may file notions on their own and | odge an appeal w thout having to call upon
a legal guardian (or |awer).

125. “Taking the child' s opinion into account” has been a conpul sory
requi rement since the 1989 Parent(s) and Child Amendnent Act, Federal Law
Gazette No. 162, which introduced the provision of section 178 b of the ABGB

concerning “Taking the child s opinion into account”. Before orders affecting
the care and upbringing of the child are issued, the court nust hear the child
“personal ly, if at all possible”. Fromthe age of 10, the child itself nust

be heard by the court. Up to the age of 10, the questioning of the child may
al so be carried out by the youth welfare officer or in sone other suitable
way. The court may refrain fromhearing the child only if the resultant del ay
woul d j eopardi ze the well-being of the child or if, in viewof the age and
devel opnent of the child, an expression of opinion cannot be expected.

126. The hearing of the child is intended first and forenost to contribute to
a broadening of the basis for the court's decision in guardi anship proceedi ngs
affecting the child. However, provision is not nade for the courts to be
bound by the child' s opinion. In practice, in the courts, the older the child
is, the nore inportant a role the child s opinion plays. Both in decisions on
visitation rights and decisions on a division of custody foll owing a divorce
or the separation of the parents, the opinion of older children is generally
not disregarded. The position is simlar in respect of disputes over the

resi dence of the child.

127. Mention shoul d al so be made of the right of a disabled child to have his
say in the appointment of an advocate, or, in the case of a nentally disabled
child, about being accommodated in a psychiatric establishment. (For further
details see chap. 6, sect. J, below).
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2. pportunities to have a say and to exercise
self-determination in schooling nmatters
128. In schooling matters, pupils are, in principle, represented by the

persons legally responsible for them Qoportunities to be heard in schoo
matters are graded according to age. Fromthe age of 14, a pupil shares
responsibility with his/her parents for fulfilnent of the requirenent of
regul ar school attendance. Fromthe fifth grade upwards, pupils nay
participate in shaping school life either directly or indirectly by neans

of a chosen representative. However, fromthe ninth grade upwards (i.e. on
attai ning the age of 14), pupils have an independent capacity to act, or party
rights, in some school matters, for exanple, application and registration for
and withdrawal fromparticipation in optional subjects and religious
instruction, requests for permssion to repeat a school year, or notification
of inability to attend school. The sole requirenment for acting on his own
authority in such matters is that the pupil must denonstrate that he has
brought his actions relating to school concerns to the attention of his
parents or other persons legally responsible for him (For further details
on co-determ nation at school, see chap. M1, sect. B, below)

129. To represent the interests of pupils, all school speakers in each Land
el ect regional pupils' representatives; all the regional representatives nake
up the federal association of pupils' representatives. These representative
bodi es have the right to make proposals for nodifying school |aws and
participate in the review of draft school |aws, which neans that their

i nfl uence on school devel opnment shoul d not be underesti nated

3. Participation as an apprentice or adol escent enpl oyee

130. The Arbeitsverfassungsgesetz (Enploynment (Principles) Act) provides
that, in conpanies with at |east five adol escent enpl oyees, specia
representati ve bodies are to be fornmed for adol escents:

The Youth Assenbly chooses from anong its nenbers:

The Youth Representative: every adol escent enpl oyee, irrespective of
his age, has the right to vote and to stand for election, i.e. he nay
choose a candi date, and rmay al so propose hinself as a candidate for the
function of youth representative. Even an adol escent enpl oyee under the
age of 19 may run as a candidate without the approval of his |ega
guardi an, and may exercise the rights and assunme the responsibilities
deriving fromthe function of youth representative

The Assenbly of Youth Representatives, which conprises all the youth
representatives of a conpany, chooses fromits nenbers

The Central Youth Representative: the youth representatives or centra
youth representatives of a conpany nay conbine to forma

Joint Conmittee.

The Youth Representative has the task of |ooking after the econom c, social
heal th and cultural interests of the adol escent enpl oyees in the conpany.
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4. Direct denocratic (political) participation of
children and adol escents
131. In Austria, equal suffrage was introduced for male and fenale citizens

in 1918. Since the right to vote in elections to the Nationalrat or the
parlianents of the Lander is not obtained until the age of 18, children within
the meani ng of the Convention are, in principle, excluded fromvoting. Since
the opportunities for cooperation, participation and the invol verment of
children in local political decision-making processes (such as referenda

or citizens' action groups) al so depend on being of voting age, children

and adol escents are excluded fromany form of denocratic cooperation,
participation or involvement. Resulting fromthe awareness of the |ack

of institutional political representation for children, several “informal”
children's participation nodels initiated in recent years convey the nmessage
that the ideas of “future generations” now have to be taken seriously, and
that account should be taken of their political concerns.

132. In sone nunicipalities and tows, “children's local councils” - at
present set up informally - represent children's concerns in |ocal politics
(for exanple, in planning the |iving, school and play environment) and act in

a correspondi ng advisory capacity for the nunicipal or town council. 1In this
advi sory function, the “children's local council” can deal wth child-rel evant
topics. It can advise the nunicipal authorities (nmayor and council) on

specific subjects of interest, make suggestions to them give its views on
specific projects, and nmake reconmendati ons and suggestions on specific

adm ni strative decisions. A “children's representative” on the |ocal counci
can performthe intermediary and contact function between the children and the
counci | .

133. The positive experience gained with the existing participation nodels
has led to a fundanmental discussion as to whether the “informal participation
nmodel s” for children currently being set up on the basis of the goodwi Il of

i ndi vi dual mayors and “city fathers” should be given a | egal standing, so that
they can be enbodied institutionally.

134. In 1991, an all-Austrian Students' Parlianment was held for the first
time. Since 1992, the so-called Students' and Apprentices' Parliament has
met annually. Thirty nenbers of the Federal Pupils' Representation Body,

92 school speakers and 61 apprentices nmeet in the Austrian Nationalrat, hold
a question hour with the Austrian Federal Chancellor and Vice Chancel |l or
conduct a plenary debate with government ministers, and hold further

di scussions with the chairnmen of the political parties and other Nationalrat
nmenbers about the political concerns of school children and apprentices. In
the Lander of Lower Austria, Tyrol and Vorarlberg, youth parlianents are held
annual | 'y.

135. VWorth nentioning in this context is a draft bill submtted recently by
the parlianment of the Land of Carinthia to amend the Local Governnent Act,
with the aimof increasing the integration of adol escent |ocal council menbers
(including adol escents who are not Austrian citizens) at the | ocal counci
level. According to the draft bill, a mere 3 per cent of adol escent | ocal
counci| menbers aged 15 or over will be able to force a referendumon their



CRC T 11/ Add. 14
page 43

own initiative in matters that are of interest to them |In addition, all
mayors of every local council are to invite the adol escent council nenbers, at
| east once a year, to a public youth forum giving adol escent council nenbers
an opportunity to approach the council with their concerns and to discuss them
with the political parties.

136. The Federal Mnistry for the Environment, Youth and the Famly has
| aunched the project “ Jugendummeltplan ”, which enabl es young people to
participate in the policy-naking process regardi ng environmental issues.

137. Austria hosted an international conference in Vienna in Cctober 1996
where environnmental projects and initiatives were presented by children and
adol escents from CGermany, Switzerland, the United Kingdom Hungary, the
Czech Republic and Denmark

138. As already nentioned, in order to strengthen the participation of
children and adol escents in Austria, the Federal Covernnent was call ed upon
inresolution E 156-NR XVI11. GP to examne possibilities for political and
professional forns of participation, graded according to age, and to ensure
adequat e participation opportunities for children and adol escents in planning
processes and in shaping all projects having specific relevance to them (For
further infornation, see chap. Il above).

139. This request to the Covernment was nade not |east because of a general
generational political problemof denocracy, since forecast popul ation trends
in Austria - as in conparabl e Wstern European countries - nmake it clear that
society is rapidly ageing, while simultaneously a decreasing birth rate is
recorded. GConsequently, the relative proportion of older (over 60, entitled
to vote) persons in the total popul ation of Austria is constantly increasing,
whereas the relative proportion of children/adol escents (excluded from any
formof political participation) is steadily declining. To nake natters even
worse, the “lack of political enthusiasmof young people” in Austriais a
constant conpl ai nt.

140. According to figures supplied by the Central Statistical Ofice (see

I ntroducti on, above), denographic prospects give rise to enornous pressure to
overcone the problemof the increasing shift of the political nonentumto the
ol der generations which, in the view of experts and, gradually, of politicians
too, should be countered as soon as possible - tw of the nethods being

noti vati ng young people to participate in the political process and expandi ng
their opportunities for political participation in general.

V. FUNDAMENTAL RI GHTS AND FREEDOVS

A The rights of the child in the context of fundanental rights

141. In the interest of children and youth, the Austrian Parliament requested
the Federal Governnment, in resolution E 156-NR XVI11. G, 1, to explore the
possibility of enacting the principles of the Convention on the R ghts of the
Child in constitutional law In conplying with this resolution the Federa
Mnistry for the Environnent, Youth and the Fam |y has, in cooperation wth

t he onbudsnen of the L&nder agreed to |aunch a study for this purpose.
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B. Descent, nane and nationality (art. 7)

142. The Austrian |legal systemtakes full account of the requirements of
article 7 of the Convention. The birth of a childis entered in the register
of births. The birth must be reported to the relevant registrar within

one week in the follow ng order: by the head of the hospital in which the
child was born, the doctor or nmdw fe who was present at birth, the father or
not her, provided they are capable, the authority or departnent of the Federa
Police investigating the birth, or by other persons who have know edge of the
birth on the basis of their own perception.

143. Before an entry is nade in the register of births, the entitled persons

(generally the married parents or the nmother of an illegitimte child) nust
declare in witing the first nanes they are giving the child (sect. 21,
para. 1, of the Personenstandsgesetz (Gvil Status Act)). |If the nmarried

parents cannot agree, the court of guardi anship that nust decide on the
first names shall be informed.

144. The surnane of the child is governed by whether it was born legitinate
or illegitimate. Under section 139 of the General Gvil Code, a legitimte
child is given the common famly nane of its parents. |If the parents have no
famly name in common, the child shall be given the surnane that the parents
deci ded, either before their narriage or upon marriage, should be given to
children fromthe marriage; if no such decision was nade, the child gets the
surname of the father. Under section 165 of the General Gvil Code, an
illegitimate child is given the surname its nother had at the time of its
birth.

Descent

145. The descent of a child is determined by its birth. The child is assumed
to be legitinate (and the husband to be the father of the child) provided it
was born after the marriage and within 302 days after the dissolution or

annul rent of its nother's marriage. This assunption can be invalidated only
by a court decision which establishes that the child is not fromthe nother's
husband (CGeneral G vil Code, sect. 138, para. 1). |If a child is born

after 302 days have el apsed fol | owi ng the dissolution or annul ment of its
nmother's narriage, it is assunmed that it is illegitimate. This assunption
also nay be invalidated by a court decision (General Gvil Code, sect. 155).

146. A man who has lived with the nother for a period of not nore than 302
and not less than 180 days before the birth is assuned to be the father of an
illegitimate child (General Gvil Code, sect. 163, para. 1). Paternity of an
illegitimate child can be established only by judgenent or by acknow edgement
(CGeneral Gvil Code, sect. 163 b). It is also possible to acknow edge
paternity of an unborn child. The |egal guardian shall ensure that paternity
is established, unless establishnent of paternity woul d be di sadvant ageous to
the well-being of the child, or the nother takes advantage of her right not to
di scl ose the name of the father. The nother of a child who nmakes use of her
right not to disclose the nane of the father nust be nade aware by the Youth
Wl fare Ofice of the consequences (primarily in respect of residence and

i nheritance rights) if paternity is not established (General Gvil Code

sect. 163 a, paras. 1 and 2).
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147. The Youth Wl fare Ofice is inforned of the birth of every child -
including legitimate children - by the registration authorities, and shal
advise the child s legal guardian and, if necessary, offer assistance.
The child' s |l egal guardian nmay entrust the Youth Wl fare Ofice with the
adm ni stration of establishing the child s paternity (General G vil Code,
sect. 212).

148. Pursuant to section 19, No. 4 of the Gvil Status Act, the surnanes
and first names of the parents, their place of residence, the place and
registration of their births and their menbership of a |egally recognized
church or religious society are also entered in the register of births.
Pursuant to section 37, paragraph 1 of the Gvil Status Act, persons to whom
the registration refers, i.e. including children, have a right of access to
the register of births, deaths and narri ages.

149. In the special case where a child has been conceived with the sperm of
athird party using nedically assisted reproduction techni ques, section 20 of
the Fortpfl anzungsnedi zi ngesetz _ (Reproductive Medicine Act) provides the child
(after the age of 14) with the right to inspection of and information fromthe
records on its natural father that nust be kept by the hospital, thus

expressly laying down the right of a child conceived with the aid of nodern

medi cal reproductive technology to know its descent.

Nationalit

150. Pursuant to section 7, paragraph 1 of the St aat sbir ger schaf t sgeset z
(Nationality Act), Austrian nationality is conferred on legitimte children
at birthif, at that time, one of the parents is an Austrian national, or one
of the parents who has previously died was a national on the day of death
Pursuant to paragraph 3 of the above provision, illegitinmate children obtain
Austrian nationality at birth if their mother is an Austrian national at this
time. A child born out of wedl ock nay obtain Austrian nationality by
subsequent legitimzation, if its father is or was an Austrian nationa

(sect. 7 a, para. 1 of the Nationality Act). Until proof is furnished to the
contrary, a foundling aged |l ess than six nonths that is discovered in Austria
is also deened to be an Austrian national (sect. 8 para. 1 of the Nationality
Act) .

151. Regarding article 7, paragraph 2 of the Convention, reference is

al so nade to section 14 of the Nationality Act, which provides sinplified
conditions for a child born in Austria that has been stateless since birth to
obtain Austrian nationality.

C. Preservation of identity (art. 8)

152. The rights of the child to a nane, nationality, know edge of parents, to
retention of its identity, nationality, name and legally recogni zed famly

rel ati onshi ps are safeguarded in Austria by civil and admnistrative
legislation. |In some cases, there are, in addition, sanctions under

adm nistrative penal law. The only judicial penal sanction in this connection
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is contained in section 200 of the Penal Code “Foisting a child on soneone”

foisting a child on someone consists in creating the inpression, by whatever
neans, that the child is the natural child of a person, when in reality that
is not the case.

153. Adoption, as a special case provided for by law in which a change in
famly relationships is permtted, presupposes an exam nati on of whether this
change is in the interest of the child. Legal adoption (sect. 179 et seq.

of the General Gvil Code) |leads to the adopted child obtaining the | ega
position of a legitinmate child, and generally being given the surnane of the
adopting party (cf. sect. 183 of the General Gvil Code). For this reason
the court is obliged to hear any child chosen for adopti on who has reached
the age of five and does not have the capacity to act; if, according toits
personal status, the child s agreenent is required, that right shall also
prevail .

154. Austrian | aw al so saf eguards the personal rights of mnors, in
particular the right to bear a nane. |If a person is 15 years or ol der,
changes of his surnanme (by legitimzation, adoption, name changes under the
auspi ces of the admnistrative authorities) or first nane may only be made
with the consent of that person. In the case of an adopted child, the
adoptive parents nay change its first nanes up to its second birthday. In the
case of a child of 14 any change of surnane through adoption is possible only
if the child itself personally agrees.

155. Section 7 a of the Mediengesetz (Media Act) grants a special right under
civil law to conpensation, in certain circunstances, to (victinms and) suspects
of a crimnal offence in the event of disclosure, without permssion, of their
identity through a nmedia report. The |aw assunes that the legiti mate

interests of those concerned are injured in all cases where the identity

of an adol escent is published.

D. Freedomof expression (art. 13)

156. The right to freedom of expression is guaranteed by the Constitution to
“everyone”, which of course includes children and adol escents. Article 13 of
the Austrian Basic Law concerning the General R ghts of the Gtizen provides
that “everyone has the right within the limts of the law freely to express
his opinion by word of mouth and in witing, print, or pictoria
respresentation”. Freedomof information is also guaranteed at the
constitutional level by article 10 of the European Conventi on on Human Rights.
Since the limtations which are permtted under article 13, paragraph 2 of the
Convention lag behind the limtation options of article 10, paragraph 2 of the
Eur opean Convention on Hunman R ghts on the one hand, and the extent of freedom
of information and freedom of the press is determ ned under constitutional |aw
on the other, a reservation was required to be nade, not |east in the interest
and for the further protection of the well-being of children

157. The freedom of information guaranteed as such under constitutional |aw
may be restricted by lawin order to protect certain interests (arts. 8 and 10
of the European Convention on Human Rights): legitinate interests include
nati onal health, for which reason freedom of advertising of, for exanple
banned drugs, al coholic beverages and tobacco products is legally restricted.
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Under the Tobacco Act, which came into force on 1 Septenber 1995, poster
advertising of tobacco products in the vicinity of schools, as well as
advertising of themon television, is banned.

158. In order to pronote a critical approach towards the nedia in children
adol escents and al so adults, and to ensure that filns neet the requirenents of
youth protection, a Youth Fi |l m Conmi ssion, conprising educators, mnedia experts
and representatives of the filmindustry, evaluates cinema filnms and nmakes
recomrendati ons on the nedi a-educational suitability or permssibility of
filns for children and adol escents to teachers, parents' organizations

and pupils. The list of recommended filns is exhibited in schools on

a noticeboard. Conputer ganes are examined in a simlar way for their
suitability for children, especially in respect of their educational val ue,
and the results of this “child-focused exam nati on of conputer ganes” are
publ i shed.

159. Austrian nedia proprietors and nedi a enpl oyees have undertaken to ensure
the protected interests of children and adol escents by means of self-policing
standards (rules of conduct; Media Council directives) and by vol untary

sel f-checks (in the case of filns).

160. The legitimate grounds for the restriction of the freedomof infornation
guar ant eed under the Federal Constitution (arts. 8 and 10), al so include
“moral s”. Such restrictions generally conply with the aspects of youth
protection and of protection fromconfrontation and harassnent, and represent,
particularly in the case of pornographic representati ons of children, violence
and ani nmal s (“hard-core pornography”), an urgent social necessity. The Ceset z
dber di e Bekanpfung unzichtiger Verdffentlichungen und den Schutz der Jugend
gegen sittliche Gefahrdung (Act to Conbat (bscene Publications and to Protect
Young Peopl e from Mral Danger) dating from 1950 (the * Por nogr aphi egesetz ”
(“Pornography Act”)) is also regarded as the * Jugendschut zgesetz " (*Young
Persons Protection Act”). The aimof this Act is the noral protection of

young people fromthe fl ood of obscene publications and illustrations.

The Pornography Act puni shes the producers, dealers or distributors of

por nographic material with fines or inprisonnment, if “hard sex”, such as
honmosexual sex, banned sex with children, or sex with aninals, etc., is shown
in the pornographic material offered. Now, pursuant to the new section 207 a
of the Penal Code, which was passed on 16 July 1994, it is no |longer just the
comrercial, but also the amateur production and distribution of child

por nogr aphy products (non-commercial barter and bl ack market) that is

puni shabl e with penal sanctions, thereby incorporating an absol ute ban

on putting child pornography into circulation

161. Even though the production and narketing of soft-porn products are not
liable to prosecuti on under the Pornography Act, the young persons protection
| egi slation of the Lander forbids the sale or renting of pornographic nateria
to adol escents; neither may cinema perfornmances that pose a “hazard to youth”
be attended by adol escents. As for information naterial that nmay negatively
affect the noral, nental or health-rel ated devel opnment of adol escents by,

for exanpl e, inducing adol escents to conmit violent or crimnal acts or
stinmulating themto |lechery or msdirecting their sexual urge, the head of

the regional government nmay inpose a ban on its sale or rental to adol escents
bel ow the age of 16. In the case of serious violations of the Pornography Act
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and the youth protection provisions contained in this Act or in the youth
protection | aws, a business proprietor may have his trade |icence w thdrawn
( Gewer beor dnungsnovel le 1992 (Trade Regul ati ons Amendnent), Federal Law
Gazette No. 194/1993).

162. The new Fernnel degesetz (Tel ecommuni cations Act) of 1993, (Federal Law
Gazette No. 908/1993), also places any nisuse of telecommunications equi pnent
constituting a threat to norality under admnistrative jurisdiction, and

t he anmended Rundfunkgesetz (Broadcasting Act) of 1993 (Federal Law

Gazette No. 505/1993) further ensures that tel evision broadcasts do

not contain programes show ng pornography.

E. Access to appropriate information (art. 17)

163. Only a nodest range of children's magazines are offered for sale in
Austria. Not |east owing to the frequent reporting of children's rights in
Austria, the Austrian daily and weekly newspapers have realized the advant age
of providing children and young people with their own informati on section in
which they report on child care, the options for |ooking after children, and
| eisure and cultural activities for children. Children have their own child
suppl ements nowin virtually all daily and weekly newspapers. One of the

bi ggest daily newspapers in Austria has set up a child editorial section to
whi ch children and young people are invited in order to gain nedia experience
and to design their own special issue children's newspaper for thenselves and
for children who read newspapers. The result of this project is a weekly
children's suppl erent in which children can publish their own reports

164. In order to reward the efforts of the newspaper producers, the best
school newspapers fromthe various school grades, including special schools
for disabled children, will be chosen by a jury of journalists, teachers and
pupils, and presented with prizes. A Commssion for Children's and Young
People's Literature set up in the Federal Mnistry of Education conducts
reviews and gives ratings, and publishes regular |ists of reconmrendations.

165. The Austrian Broadcasting Corporation (CRF) has to fulfil the

statutory educational duty of “adult and youth education” ( Rundf unkgesetz I,
(Broadcasting Act) sect. 2. 2) through which social and political learning is
pronoted and the formation of awareness and of personality are assisted. Help
in perceiving educational responsibility, especially of the famly, nust be
offered to a certain degree by the way in which children, adol escent and

fam |y programmes are fashioned (programme directive).

166. ORF Children's Television has a duty to offer children up to the age

of 11 genui ne children's programmes. The children's programres begin

at 7 a.m, and the afternoon children's programes begin at 3 p.m and end

at around 5 p.m when “Mni-Zi B, a news programre for children, gives way to
the early evening programes. The progranmng directives for children's
programes take account of the particular responsibility vis-a-vis children:
“Since children are nore sensitive than adults, programmes that will be viewed
by, or are ainmed at, children shall be selected and designed with particul ar
care. It nust be borne in mnd that realistically portrayed scenes of
violence fromthe world in which the child |ives have an especially unsettling
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effect on children. Violence here nmeans not just physical or verbal conflicts
bet ween peopl e, but al so psychol ogical threats, material danger or cruelty to
ani mal s.”

167. In the 1993 Rundfunkgesetz-Novelle (Amrendrent to the Broadcasting Act),
general programmng principles for the electronic nedia in Austria were laid
down:

Article 1 (3). *“Television broadcasts shall contain no programes that
could seriously inpair the physical, mental or noral devel opnent of
m nors, especially ones show ng pornography or groundl ess violence. In

the case of television programres that could inpair the physical, nental
or noral devel opment of mnors, it shall be ensured through choi ce of
transm ssion tine that these broadcasts cannot nornally be seen by
mnors.”

168. The business ternms and conditions for advertising in ORF programres
represent a code of ethics for public broadcasting according to which, for
exanple, it is not permtted to use children in advertising nessages that aim
at making children exert psychol ogi cal pressure on parents or |egal guardi ans
to purchase certain products. Advertising spots in which (i) invitations to
consune are sent directly to children, or (ii) invitations to consunme are - by
using children - sent to adults by children, or (iii) invitations to buy are -
by using children - sent to children by children as the target group either
directly or indirectly, or (iv) child imtations take place, shall not be
accepted by those responsi bl e for progranmm ng.

169. A “representative group of listeners and viewers” nmay direct conplaints
about infringenments of the above |egislation to the Broadcasti ng Comm ssi on,
whi ch shall then be judged by them Children and adol escents are represented
inthis “representative group of |listeners and viewers” because they are

del egated by the Federal Chancellor at the suggestion of famly, youth and
children's organi zati ons.

170. At school, children are prepared for dealing with the nedia through use
of “media education” as a teaching principle. The nmain points of enphasis in
the area of media education - such as violence and horror in the nedia - are
set on the basis of an exam nation of the efficiency of teaching materials for
medi a education

171. ORFregularly transmts in Qoatian, primarily in the regional
programres for ethnic groups (in 1990, an average of 285 mi nutes per week

on radio and 30 mnutes on television), S ovenian (in 1990, an average

of 370 m nutes per week on radio and 30 mnutes on tel evision) and Hungari an
(in 1990, 25 mnutes per week). In Vienna, the Austrian capital, a half-hour
programe “Homel and, foreign honeland” is transmtted every week for al
ethnic groups in Vienna, including the “guest workers”.

F. Freedom of thought, conscience and religion (art. 14)

172.  In Austria, freedomof thought, conscience and religion for everyone has
been constitutionally enshrined in the * St aat sgrundgeset z 1857 " (Basic Law on
the General Rights of the Gtizen). According to the |egal opinion of the
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Constitutional Court, however, the legal capacity of the child to exercise the
basic right to freedomof thought and consci ence depends on his or her |evel

of understanding. The Federal Act on the Religious Education of Children,
1985, Federal Law Gazette No. 155, regul ates various questions concerning

the religious education of children. In accordance with this Act, the free
agreenent of the parents, who are legally responsible for the child s care and
upbringing, determne his or her religious education. If such agreenent does
not exist, or if it no longer exists, the provisions of the CGeneral Gvil Code
concerning care and upbringing also apply to religious education. In an

exi sting marriage, however, one parent nay deci de, w thout the agreement of
the other, that the child will be instructed in a faith other than hitherto

If necessary, redress nay be sought in the court of guardianship. If,

however, responsibility for the care and upbringing of the child rests not
with the parents but with a guardian or advocate, the latter shall decide as
to the religious education of the child.

173. On reaching the age of 14, the child is free to choose the religi ous
faith he or she wishes to adopt. On reaching the age of 12, he or she nay not
be instructed against his or her will in a faith other than the previous one.
The provi sions of the Federal Act on the Religious Education of Children also
apply to the instruction of children in a non-religious philosophy of life

174. Since, in Austria too, various youth religions, psycho-cults and
(pseudo) religious groups are increasingly directing pseudo-religious and
pseudo-t her apeuti ¢ nessages at young people, often subjecting themto
psychol ogi cal , physical and econom c pressures, the Austrian Parlianent
requested the Austrian Federal Covernment, in a resolution of 14 July 1994, to
take measures in connection with sects, pseudo-religious groups, associations
and destructive groups; such neasures include, above all, the production of
information material, the inplenentation of explanatory canpai gns in schools,
and support measures for self-help groups for young peopl e affected and those
| eavi ng such sects, plus the setting up of a hel pline.

175. In the Dvision for School Psychol ogy and Educational Counselling of the
Federal Mnistry of Education and Cultural Affairs, a service has been set up
whi ch deals with the psychol ogical effects of destructive cults and ideol ogi es
on children and adol escents. This service offers infornation and counselling
to the pupils, parents and teachers concerned and those interested in the

subj ect and cooperates with public, denom national and private counselling
services on an interdenom national basis.

176. Specific advice and support is provided by the “Soci ety against the
Dangers of Sects and Qults”.

G Freedom of association and of peaceful assenbly (art. 15)

177. Freedom of associati on and peaceful assenbly is constitutionally
guaranteed by article 12 of the Austrian Basic Law on the CGeneral Rights of
Nationals (StG3, by article 11 of the European Conventi on on Human Rights and
Freedons (EMRK) and by point 3 of the resolution of the Provisional Nationa
Assenbly of 30 Cctober 1918. The restrictive options provided for under
article 12, paragraph 2 of the StGG do not, however, coincide with those

of article 11, paragraph 2 of the European Convention on Human R ghts
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whi ch means that a reservation is again necessary here to ensure that the
Eur opean Convention on Human R ghts takes precedence over the present
Conventi on.

178. It should be noted, however, that in Austria maturity for basic rights
traditionally varies in respect of the individual basic rights. The maturity
of children for basic rights is not laid down in any general abstract
regul ati on. Evaluation always has to take place in accordance with the
prevailing case |law of the Constitutional Court and with the nature of the
particul ar basic right, taking account of the extent of the child s capacity
to act. Thus, pupils in secondary education who are mnors (those between the
ages of 14 and 19) are entitled to freedomof association since they already
possess restricted | egal capacity. Freedomof assenbly is not restricted
according to age.

179. However, the authorities nmust be informed i n advance about
denonstrations by their organizers so that the necessary preparations, such

as traffic detours or barriers, may be set up. If it is feared that the
denonstration may turn into viol ence agai nst other persons or the destruction
of third-party property, a body of police officers will acconpany the
denonstration. On 29 June 1994, a children's denonstration for the rights of
children took place in Vienna, with a procession along Vienna's nmain street to
Parliament where, in addition to a play and a live show on children's rights,
a di scussion took place between a children's del egati on and nenbers of

Par | i anent .

H Protection of privacy (art. 16)

180. The basic rights contained in articles 8 and 12 of the European
Convention on Human Rights, which rank as constitutional lawin Austria
protect not just adults but also children in their private and famly life.

In famly |law, these fundanental basic rights are expressed in the
above-nentioned principle of famly autonony (sect. 137 a, of the Cenera

Gvil Code), according to which third parties may intervene in parental rights
only to the extent permtted to themby the parents thenselves, directly on
the basis of legislation or through an official decree.

181. The protection of privacy and the autonony of the famly in particul ar
are also ensured in the field of public education since article 17 of the
Basi ¢ Law of 1867 provides that every national who has furnished in a

| egal |y acceptabl e manner proof of his qualification has the right to found
establ i shnents for instruction and education. Instruction at honme i s subject
to no such restriction. This article of the Federal Constitution entails the
obligation of the State to permt private schools to be operated and the
possibility for children to be rel eased from conpul sory school attendance
and to receive instruction at hone instead. However, honme instruction and
instruction at a private school, which is not legally recogni zed, nust at

| east be equal to that offered by public schools. At the end of every schoo
year, such equality rmust be shown through exam nations taken by non-resident
pupi | s at an appropriate public school

182. (One inportant aspect of the protection of the private sphere of children
is respect for the secrecy of correspondence. According to an investigation
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by the Fessel Institute in 1991, it had happened to 5 per cent of children
between 6 and 13 at | east once that secrecy of correspondence was not

mai ntai ned. Among the 14- to 17-year-olds, around one tenth sel dom
experienced conflicts with their parents and one sixth had frequent conflicts
because they “open and read letters addressed to me, or ny diary, w thout ny
perm ssion”. Infringenent of the secrecy of correspondence at sone tine did
not apply at all to three quarters of adol escents, and tended not to apply to
one seventh. FE ght per cent stated that an infringenent of the secrecy of
correspondence had occurred. It appears therefore that, in this age group,

al t hough secrecy of correspondence is maintained for the mgjority, it can
frequently lead to a controversial discussion between parent and child.
However, every second young person thinks that he could resist an infringenent
of the secrecy of correspondence

183. Know edge of the right of the child to maintain secrecy of
correspondence and the inviolability of a diary or other witten exchanges
was as follows: 36 per cent of 6- to 13-year-olds knew about this right, as
did 69 per cent of 1l4-year-olds and 79 per cent of 16-year-olds, but only
every other adult (over 18) clained to have know edge of the right of the
child to maintain secrecy of correspondence and inviolability of its diary
or other witten exchanges. There is no ngjority in the Austrian popul ati on
over 18 who regard this right as “very inportant” (47 per cent). Al nost

one third think of it as “rather uninportant”. However, three quarters of
those asked rejected the idea that parents should have the right to read
letters addressed to their children or diaries witten by them A nmnority
of one sixth were in favour.

184. For people in general - children, adol escents and adults alike - the
right to personal dignity is one of the objects of |egal protection that is

protected absolutely. Section 47, paragraph 3 of the Schul unterrichtsgesetz
(Teaching Act) forbids injuring the personal dignity of pupils with the
followi ng stipulation: *“In order to naintain discipline in schools, teachers

may not have recourse to neans that would injure the human dignity of pupils,
such as corporal punishrment or insulting remarks or collective punishnents.”
Cor por al puni shrent and severe verbal insults directed towards children and
adol escent enpl oyees are, naturally, also forbidden under the Ki nder- und
Jugend! i chenbeschéf ti gungsgeset z (Children's and Adol escents’ Enpl oynment Act).
Since children possess the sane personal dignity as any other person, they
are, inprinciple, entitled according to the letter of the lawto ful
protection against injury to their honour or reputation. However, this
question of the protection of honour under penal |aw (sect. 111 et seq. of the
Penal Code) for children has been viewed differently by jurisprudence: it has
been affirmed when a child has entered a certain sphere of responsibility in
attendi ng school and has thereby becone an “ethical personality”; the other

| egal opinion objects to this restriction

185. Injury to personal dignity rmay al so be puni shed under penal |aw (Penal
Code, sect. 111: “Defamation”): anyone who in such a way that it may be
perceived by a third person accuses anot her of possessing a contenptible
character or attitude or of behaviour contrary to honour or norality and of
such a nature as to make himcontenptible or otherwi se [ower himin public
esteemis liable to punishnment. A child or adol escent nay further denand
that action be taken under penal |aw against a person if he has been
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i nsul ted, nocked, mstreated or threatened with ill-treatnent by that person
in public or in the presence of several others (Penal Code, sect. 115:
“I'nsult”).

l. Torture or other cruel, inhunan or degradi ng
treat nent or puni shrent

186. Under the Austrian Federal Constitution, the death penalty has been
conpl etely abolished. Under the Penal Code, it is inpossible to inpose alife
sentence if the person convicted was under the age of 20 when the of fence was
coomtted. Cherwise, all violations of the right to |ife and of physica
integrity are penalized by penal statutes. The ban on torture and any inhunan
or degrading treatnent (art. 3 of the European Convention on Human Rights) is
enshrined in the Federal Constitution. Under the Convention against Torture
and G her Quel, Inhuman or Degradi ng Treatnment or Puni shrment, which was
ratified by Austria, the use of statements obtained by torture is prohibited
(art. 15).

187. Moreover, Austrian penal |aw generally prohibits torture, cruel, inhuman
or degrading treatnent or punishnment. The arrest, detention or inprisonment

of a young person shall be used only as a neasure of last resort and for the
shortest appropriate period of time. Before sentencing a mnor to

i nprisonnent, other alternatives have to be considered

VI. FAMLY ENVI RONMENT AND ALTERNATI VE CARE

188. The different types of famly in Austria are classified as foll ows:

St at us 1961 1971 1981 1995
Famly with children 1 283 754 1 312 215 1 369 012 1 457 400
Both parents 1 024 538 1 087 756 1 111 736 1 107 900
Only one parent 259 216 224 459 257 276 286 500
Fat her 24 033 30 830 35 800
Mot her 200 426 226 446 250 700
Si ngl e not her 158 737 177 951 189 600

(wi dowed/ di vor ced)

Singl e father
(wi dowed/ di vor ced)

Single father (unnarried)

Married coupl e 575 501 617 449 617 329 784 900
(no chil dren)

Total famlies 1 859 255 |1 929 664 1 986 341 |2 242 300
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The Central Statistical Ofice defines “famlies” as follows: in terns of

the popul ation census, a famly is either a nmarried couple or a long-term
partnership with or without children, and also a single parent with children
Children, according to the terns of Famly Statistics are all the parents’ own
children living under the sane roof and any stepchildren or adopted children
who thensel ves are not yet married or have children of their own -
irrespective of age and occupation. (CStZ 1989).

189. In Austria “childhood” continues to be defined as “childhood within a
famly” mainly because 98.9 per cent of children under the age of 15 grow

up in afamly and only a remaining 1 per cent of all children live in
institutions or children's honmes and in househol ds not considered a famly in
a statistical sense, such as for exanple living with relatives who are neither
the parents nor the grandparents. O children under the age of 15 grow ng up
inafamly, 89.3 per cent live with both parents and 10.7 per cent grow up
in single-parent famlies. E even per cent of children growing up in
single-parent famlies live with their father, 89 per cent with their nother.
It is assunmed that approximately 5 to 6 per cent of children live in
step-famlies. Under the age of 15, 98.3 per cent of all children live with
their natural nother; only 1.4 per cent do not live with their nother, and

in 0.3 per cent of cases the nother has died. However, “only” 89.1 per cent
of children live with their natural father, 9.3 per cent do not live with
their father, and in the remaining 1.6 per cent of cases the father is dead.
Around 98 per cent of children under the age of 15 still have both their
parents.

190. In 1989 the nunber of children under the age of 15 who found thensel ves
inafamly substitute situation was 3,067. O these, 372 children lived with
relatives, 1,615 in foster fanmlies, 1,008 in children's honmes and 72 in a
common househol d with people not fromthe same famly or in other forns of
establishnent. Wth regard to fanilies with children, every second famly is
a single-child famly, approxinmately 30 per cent of children grow up as single
children, 40 per cent of children of all age groups live in famlies with

two children.

A Parental gquidance (art. 5)

191. Austrian famly lawis based on the principle of famly autonony

(sect. 137 a of the General Gvil Code). This neans that any interference
with the legal relationship between parents and children nay only take pl ace
if permtted by the parents thenselves, by law or by official order. Custody
of the legitimate child, i.e. parental rights and duties, are incunbent upon
both parents by |aw when the child is born. CQustody of the illegitinate
child, however, is solely incunbent upon the nmother. Apart from

adm ni stration of property and representation of the child, custody al so

i ncl udes the parents' right and duty to | ook after and bring up the child,
i.e. tocare for it. Any interference by the courts (or youth welfare
authorities) with this right of care and upbringing is generally only possible
if the child s interests are in danger.

192. Custody of legitimate children is in the first place incunbent upon the
child s parents jointly. They nust ensure their children's education and
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upbringing in general and pronote their interests in particular. Parents

and children nust assist each other and children nust respect their parents
(sect. 137, paras. 1 and 2 of the General Gvil Code). Parental rights and
duties are sunmmari zed by the term“custody”: according to this, parents nust
(and rmay) look after and bring up the under-age child, adm nister his/her
property and represent himher. As far as care is concerned, they nmust ensure
physi cal well-being and health as well as exercise direct control. As far as
the child' s upbringing is concerned, they nust take particul ar account of the
devel opnent of physical, nmental and noral strengths, the encouragenent of
talents, abilities, inclinations and possibilities of devel opnent as well as
his or her education and training. The level of care and educati on depends
on the parents' standard of living (sect. 136, paras. 1 and 2 of the Cenera
Gvil Code).

193. Parents of legitimate children have joint custody. Should one parent
for various reasons not be in a position to exercise this right, the other

is entitled to do so on his/her own. |If the parent having sole custody is
prevented fromexercising it, the courts (bearing in nmnd the interests of the
child) nust deci de whet her custody should be granted entirely or partly to the
ot her parent or whether it should be granted to (a) grandparent(s), and to
which (sect. 145, para. 1 of the General Gvil Code). Custody as a centra
parental right may al so be transferred entirely or partly to the youth welfare
authorities if the child's interest is at risk and its conplete renoval from
its present environment therefore beconmes necessary against the will of the
child s parent or guardian and if it is not possible to place the child with
relatives or any other suitable person close to the child (sect. 176 a of the
Ceneral Gvil Code). Finally, the court nay also transfer custody entirely or
partly to foster parents (sect. 186 a of the General Gvil Code). |If thereis
not at | east one person/body (parent(s), grandparent(s), youth welfare
authorities, foster parents) entitled to limted | egal representation (of the
child) within the framework of custody, the courts nust appoint a guardi an
(sect. 187 of the General Gvil Code).

194. Custody of anillegitimate child is solely incunbent upon the nother.
Shoul d she be prevented from exercising such custodial rights, the courts nust
decide to whomthey are to be transferred (father, grandparent(s), youth

wel fare authorities, foster parents). Upon application by the child' s
parents, the court may also transfer joint custody of the illegitimate child
to themboth, if they live under the sane roof and the court order is not in
conflict with the child' s well-being.

195. Cenerally public youth welfare authorities nmay offer child-rearing

assi stance to support parents in the upbringing of their children, above al

if there are any difficulties bringing up the child: this can be done through
educational and fam |y counsel ling, through socio-educational fanmly aid,
through famly and play therapies or special needs therapy, either
individually or in groups in a day-care centre. This kind of intervention

| eaves the child inits famly environment and i nproves the parents' ability
to bring up the child, above all with regard to their awareness of a
non-vi ol ent upbri ngi ng.
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Number of cases in which child-rearing assistance was granted in 1993

Child-rearing assistance, total
Pronmotion of famly's child-rearing ability
Pronoti on of non-viol ent upbringi ng

Pronoti on of the mnor's devel opnent

18 362
15 808
4 438
11 865

Reasons for and nunber of cases of

intervention

by youth welfare authorities in 1993

Reason for assistance by youth
wel fare authorities

I ntervention
by agreenent

I ntervention
by court order

Educati onal probl ens
Econom cal | y unfavourabl e situation
Di vorce, separation, illness
Chil d's disturbed behavi our
Person bringing up the child:
Al cohol abuse
Honel essness
I'l'l-treatment
Drug abuse
Under - age chil d:
Sexual abuse
Al cohol abuse
Drug abuse

Q her

10 864
10 660
6 788

5 156

2 799
1 374
1 247

571

449
212
178

9 519

990
1 109
725

465

667
217
302

94

103
35
10

1 198
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care on 31 Decenber 1992

CRC/ C 11/ Add. 14

page 57

on the basis of an agreemnent

Disability status of the Supervi sed m nor Fost er Horre Q her
m nor famly
Di sabl ed
Mal e 333 74 211 48
Femal e 214 58 128 28
Tot al 547 132 339 76
Not di sabl ed
Mal e 2 983 1 274 1 353 356
Femal e 2 326 1 190 794 342
Tot al 5 309 2 464 2 147 698
Fenal e 3 316 1 348 1 564 404
Mal e 2 540 1 248 922 370
Tot al 5 856 2 596 2 486 774
Children in full custodial care on 31 Decenber 1992
on the basis of a court order
Disability status of the Supervi sed m nor Fost er Horre Q her
m nor famly
Di sabl ed
Mal e 120 59 42 19
Femal e 102 52 38 12
Tot al 222 111 80 31
Not di sabl ed
Mal e 1571 895 412 264
Femal e 1 422 839 370 213
Tot al 2 993 1734 782 477
Mal e 1 691 954 454 283
Femal e 1 524 891 408 225
Tot al 3 215 1 845 862 508
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B. Parental responsibility for the devel opnent
and rearing of a child (art. 18.2)

196. Matrinonial and famly lawis based on the principle of equality and
partnershi p between spouses and parents. Wth regard to the rel ationship

bet ween parents and children in particular, special reference nust be made to
the provisions of section 137, paragraph 3 of the General Gvil Code on the
equality of the father and the nother and to the provisions of section 144 of
the General Gvil Code according to which parents nust act by nutual agreenent
when exercising their rights and conplying with their duties. If there is no
agreenent, it is above all the parent managi ng the household in which the
child is looked after who is entitled and obliged to care for the child.

Under section 140, paragraph 2 this care is considered a contribution to

the child s naintenance. 1In addition to this, the caring parent nust only
contribute to the child' s maintenance inasnuch as the other parent is unable
to cover the child s needs in full or would have to contribute nore than
corresponds to his/her own standard of |iving.

197. The Kindschaftsrecht (Parent(s) and Child Act) provides for the
possibility of transferring custody to persons other than the parents,
especially to the grandparent(s), youth welfare authorities or foster parents.
The rights of the parents of a legitinate child, however, (and of the nother
of anillegitimate child) take precedence over the rights of other parties
potentially entitled to custody of the child. Parental rights and duties may
be revoked only if the parents are prevented from exercising custody or if
their conduct puts the child s interests at risk.

198. Austrian | aw does not require couples who narry to be instructed about
their personal responsibility for their children. Nevertheless, in order to
nmake future parents nore aware of their particular responsibility for the
children resulting fromtheir narriage, engaged coupl es, when getting married
in a civil cerenony, can be given appropriate information (prepared by the
Federal Mnistry of the Environment, Youth and the Famly) on | egal relations
within marriage, including joint parental responsibility for children, to be
exerci sed by nmutual agreenment (“Quide to partnership in marriage”). The
Federal Mnistry of the Environment, Youth and the Family sends so-called
“parents' letters” to all parents of younger children which give parents

gui dance and assi stance in questions of upbringing; nunerous public and
non-profit institutions also offer training in parenting.

199. The Federal Mnistry of Justice and the Federal Mnistry of the

Envi ronment, Youth and the Famly are at present carrying out a pilot schene
at two courts (Vienna Floridsdorf and Sal zburg), entitled “Partner and famly
counselling in court, mediation and assi stance for children whose parents are
separating or divorcing” whose main aimis to enable couples intending to
divorce or separate to arrive - on a voluntary basis - at a joint, responsible
agreenent about their children's future living conditions (apart from
regul ati ng any |l egal and economic concerns) and in particular to work out a
formof exercising the respective parent's role which is acceptable to both
parents and children. According to the professional criteria applied by the
medi ators, the children of parents maki ng use of mediation are included in
this process as directly as possible (“famly mediation”).
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200. It is one of the principles of the Fam lien- und Jugendwohl f ahrt srecht
(Law on Famly and Youth Welfare) that the famly is the natural environment
in which to grow up and for a child s sound physical, nental and socia
developnent. It is in the first place the parents through whom chil dren
experience love, famly security, support and the necessary protection and

t hrough whom essenti al val ues are conveyed to them The parents' positionis
that of the guarantors of their children's protection and support. The rights
of the child are in the first place safeguarded by the special responsibility
of the parents, secondly by the famly's support through other persons/parties
qualified to care for children. Al though parental upbringing is considered to
be the best nmeans to further a child s devel opnent, in cases where the fanmly
is not able to fulfil its protective and educational functions sufficiently or
at all, society and its institutions take its place in a subsidiary function.
Apart from safeguarding nmaterial basic needs, the State al so provides an

ext ensi ve system of aids which can be used either as prior support or
subsequent care to conpensate for the |oss of individual or all functions

of the famly.

201. This State function is regulated in the Jugendwohl f ahrt sgesetz  (Youth
Vel fare Act) of 1989 (federal basic Act) as well as the youth welfare | aws or
youth wel fare regul ati ons of the “Lander” (inplenenting |aws) and al so the

Ki ndschaf t srecht sédnder ungsgeset z (Parents and Child (Arendnent) Act) of 1989
These law reforns | argely changed the structure and function of public youth
wel fare froma strictly official to a service-orientated admnistrative
institution. It is the task of youth welfare authorities to further the
personal and soci al devel opment of children up to the age of 19 by counselling
parents, giving assistance and support with regard to care and parenta
upbringing, or to safeguard this through additional educational measures

in cases of serious educational deficit.

202. This youth welfare function is exercised through various social services
(sect. 12):

Counsel I'ing services for children and their parents/guardi ans which
focus on the inplenmentati on of non-violent upbringing and the protection
of children fromviolence (for exanple, famly counselling, child
protection, crisis centres, emergency acconmodation, etc.);

Preventative and therapeutic assistance for children and their fanilies
(for exanple parent schools, fam |y therapy and soci o-educational famly
aid, etc.);

Care assistance (for exanple hone hel ps, child-m nders,

educational hel p, nother and child accommodati on, day-care centres
experi ence-rel ated educati onal projects, holiday schenes for children
and/ or parents in 1992 for 9,474 children and 381 famlies);

Institutions for early diagnosis and treatnent of children's behavi oura
probl ens (for exanple, early encouragenent, socio-educational practice
and experience courses, speech therapy, play therapy, etc.). These
soci al services nay be nmade use of by the general public on a voluntary
basis and largely free of charge.
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203. In 1993, the youth welfare authorities offered the follow ng
facilities: 12 nother and child hones, 23 nother and child flats,

69 flat-share projects, 467 child-care institutions, 27 institutions for

soci o-educational famly aid, 44 parent-child centres and 30 other facilities
(for exanple, crisis centres). These social services are not restricted to

i ndi vi dual problens of upbringing but are available to children and their
parents in all types of crisis situation affecting children; this applies
particularly to cases where children are exposed to violence or to situations
of conflict arising in the course of their parents' inpending or actua

di vorce, or where the divorce has already taken place. Upon the occurrence of
any problemsituation with regard to the child's upbringing or any behavi oural
problenms on the part of the child, its parents/guardi ans are encouraged to
nmake use of these social counselling services as soon as possible. They are
to be assisted by experts to recognize difficulties in bringing up the child
and to tackle these problens with the hel p of conpetent socio-educationa

gui dance or assi stance.

204. Respect for famly life requires the authorities not to interfere with
the private lives of citizens wthout pressing cause (sect. 2 of the Youth
Wl fare Act). In fact, it happens nore and nore frequently that unnecessary
i nvasion of the famly's private sphere is refrained fromand attenpts are
made by the public youth welfare authorities to offer counselling and support
services for the famly in the execution of its tasks concerning the care and
upbringing of mnors. Public youth welfare services are to be provi ded by
appropriate staff nenbers, whose further training nust be ensured.

205. Placenent of children in foster famlies, socio-educational common
househol ds (of people not fromthe same famly), children's homes or
children's villages is only considered if the famly has failed to take
appropriate care of the child. The youth welfare authorities are obliged
to offer the parent(s) entrusted with the child s custody their help in

saf eguardi ng the rights of the child. The use of counselling services is
voluntary and free of charge; a contribution towards costs nay be asked for
when nore expensive social services are used (such as therapeutic aid, placing
achild with a foster famly, in a crisis home or caring for children in
day-care centres or by child mnders, or holiday schenes, etc.); this
contribution cannot, however, be so high that it prevents the popul ation
from maki ng use of the required social services.

206. The Youth Welfare Act of 1989 created an extensive range of social
services, prinmarily with the ai mof strengthening parents' ability to raise
their children. At the sane time, though, the nmajority of hones for children
and adol escents whose wel fare coul d no | onger be guaranteed if they remai ned
with their own famlies were closed. According to a prelimnary assessnent,
this neans that there is a trend towards an insufficient nunber of suitable
institutions in which children at risk can be accommodated and cared for.

Thi s shortage woul d have to be overcone primarily by the establishnment of nore
soci o- educati onal common househol ds (of people not fromthe sane famly).

207. According to youth welfare statistics, a total of 9,162 children were
in full care on 31 Decenber 1993; of these, 46 per cent lived with foster
parents, 38 per cent in homes and 15 per cent in other establishnents.
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C. Recovery of maintenance for the child (art. 27)

208. In accordance with section 140 of the General CGvil Code, it is the
parents' duty to pay for the maintenance of the child. The duty to pay

mai ntenance is the sane for legitimate and illegitinate children or children
froma marriage which ended by divorce. Both parents nust “to the best of
their ability contribute pro rata to neet the needs of the child as
appropriate to their standard of living, taking into account the child' s
talents, abilities, inclinations and possibilities of developnent”. This
contribution may involve care of the children by the parent managi ng the
househol d. The other parent's (who has no child-care responsibilities)
contribution is to be made in the formof financial paynents. The extent of
mai nt enance paynents depends, on the one hand, on the needs of the child, and,
on the other, on the standard of living of the parents

209. The needs of the child are determned by the child s age, its
personal talents, abilities, inclinations and possibilities of devel opnent.
G andparents nmay be obliged to pay maintenance only if the child s parents
thensel ves are not in a position to do so. Achild is entitled to receive
mai nt enance until such time as he/she is able to provide for hinlherself.

210. The percentages used for the assessnment of mai ntenance paynents are
fixed by the courts of first instance. The person responsible for maintenance
must pay the follow ng percentages of his/her average nonthly net earnings:

For a child aged Per cent
0O - 6 years 16
6 - 10 years 18
10 - 15 years 20
15 + years 22

If that person has to care for several children or also for a wife w thout
i ncome, these percentages are reduced by two or three percentage points in
each case.

211. The | aw does not nake any provision as to how rmuch pocket noney parents
ought to give their children. According to a study carried out in 1991

(I MAS-Austria: Kinder-OvA 1991 - Commentary. Linz 1991, 30 f), a child had
on average S 279 per nmonth in 1991 (S 126 pocket nmoney plus S 153 extra).

212. Parents are generally obliged to enable their children to receive
occupat i onal /vocational training - including university training - which
corresponds to their abilities and inclinations. The parents have a duty to
continue naintaining the child throughout this training. The child in turn
must pursue this training seriously and purposefully and produce acceptabl e
results. Changing a course of studies once, for exanple, nust be tol erated.

213. Maintenance for nminors who are Austrian citizens or who are ordinarily
resident in Austria is deternmined in non-litigious proceedings. Since

mai nt enance proceedi ngs can sonetines be lengthy, there is a possibility

of “summary” proceedings: in these proceedings, prelimnary maintenance is
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determ ned wi thout all the circunstances having to be neticul ously exam ned.
This should at | east ensure basic living conditions for the child entitled to
mai nt enance. Maintenance cl ains are enforceable through the bailiff. To
support inplenmentation of the child s naintenance clains, the child s |ega
representative may entrust the youth welfare officer with a mandate to
determ ne and enforce the child s naintenance clains (sect. 212, para. 2

of the General Gvil Code).

214. The Unterhal tsvorschullgesetz (Advance on Maintenance Act) of 1985
(Federal Law Gazette No. 451), which canme into force on 1 Novenber 1976
introduced a new | egal instrunment to safeguard mai ntenance of under-age
children. The Act stipulates that the federal authorities (of Austria) nust
pay advances on the | egal mai ntenance of (Austrian and stateless) mnors if
the child has its habitual residence in Austria and is an Austrian citizen
statel ess or a refugee under the Convention. An advance on nai ntenance is
granted to mnors in cases where the parent responsible for maintenance is no
longer living in the conmon household (in nost cases, this is the father) and
does not neet his/her legal obligations. It is a precondition that although
the parent obliged to pay naintenance is basically able to conply with his/her
duty to maintain the child, collection by neans of a court order is not
successful. The State will also grant the child an advance on mai ntenance in
the special case where the parent liable to pay mai ntenance can either not be
found or is serving a prison sentence of nmore than one nonth.

215. There is no right to an advance on naintenance if the child lives in a
common househol d with the person liable to pay maintenance or is placed in a
foster famly, a children's home or other institution because of neasures
taken by the social services or for reasons of its full upbringing in
accordance with public youth welfare | aw

216. Persistent refusal to conply with the duty to pay naintenance nay have
consequences under crimnal |aw (sect. 198 of the Penal Code): “Breach of
obligation to provide maintenance”): it nust be a gross breach of the
obligation to provide mai ntenance which | eads to actual or potentia

endanger nent of the mai ntenance or upbringing of the entitled child. Gne nay
al so render oneself liable to prosecution if there is a failure to pursue

enpl oynment whi ch woul d nmake conpliance with one's duty possible. 1In 1992, the
youth welfare authorities filed 3,758 conplaints for breach of obligation to
provi de nmai nt enance

217. Austria is a party to the Convention of 26 June on asserting nai ntenance
clains abroad and to the Hague Convention of 15 April 1958 on recognition and
execution of decisions in the field of maintenance obligations towards
children. Austria has also signed nunmerous bilateral enforcenent treaties,
nost of which also permt enforcenent of mai ntenance deci sions and nai nt enance
settlements. The Auslandsunterhaltsgesetz (Foreign Mintenance Act), Federa
Law Gazette No. 160/1990, also facilitates the assertion of maintenance clains
abroad for an under-age child if the child is living in Austria and the person
liable to pay lives in a country with which a reciprocal agreenent has been
concl uded, and vice versa. Reciprocal agreenents exist with nost of the
federal states of the United States, with Australia and sone Canadi an

provi nces.
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218. Legitimate, illegitimte and stepchildren who have | ost one or both
parents through death receive an orphan's pension to conpensate for the

mai nt enance paynments. The right to an orphan's pension basically ends at the
age of 18, but continues through further education at school, occupationa
training or a course of study. Should the orphaned child suffer from any
nmental or physical disability making himher permanently unable to provide
for himherself, an orphan's pension nay be granted for an unlimted period.

D. Separation fromparents (art. 9)

219. If - for whatever reason - parents do not or no longer fulfil their duty
to bring up the child, any child requiring protection is entitled to the
special protection of the State. This protection is inplenmented by State
agenci es such as the courts and youth wel fare authorities, which intervene

if the special protection required by the child renoved fromits famly

envi ronnent shoul d nmake this necessary; and they will provide for another
suitabl e formof accomrodation for the child.

220. A child' s separation fromits parents because of a risk to its
well-being is regulated in greater detail in section 176 a and b of the
Ceneral Gvil Code as well as in the provisions of Lander |aw based on the
Youth Wl fare Act of 1989. Should parents' conduct put the child' s interests
at risk (sect. 176 and 176 a of the CGeneral Gvil Code), there is a provision
for intervention by the courts regarding the withdrawal or restriction of
parental care. Such neasures are generally subject to the provision that
custody may only be restricted to the extent necessary for safeguarding the
child s interest. This restriction again expresses the principle of famly
autonony, i.e. the principle of “least possible interference”. See also
section 26 of the Youth Wlfare Act 1989; for details see chapter VI

section B, above. Educational institutions restricting the freedom of
children are not permssible in Austria and have therefore been cl osed.

221.  Under section 215 of the General Cvil Code, the youth welfare
authorities nmust apply for the requisite court order to safeguard the
interests of an under-age child with regard to custody. Should there be any
i mm nent risk, they may take tenporary measures under their nandate to ensure
care and education. These neasures renmain effective until a decision is nade
by the courts, provided the required court order is applied for imrediately,
within a period of not nore than eight days (sect. 215, para. 1). No natter
who made the application, the court of guardi anship must issue the necessary
orders if the parents' conduct endangers the interests of the under-age child
(sect. 176, para. 1). The child' s renoval fromits present environment (and
thus separation fromthe parents) may only be ordered if the interest of the
childis at risk, if total renoval fromits present environment is necessary
and placing the child with relatives or other suitable persons close to
himher is not possible. In such cases, the court nust transfer custody to
the youth welfare authority, either entirely or in part. The latter may in
turn entrust a third party - such as a foster fanmly - with the exercise of
custody (sect. 176 a, CGeneral Gvil Code).

222. Decisions in cases where the child' s interest is at risk are nade by
the court of guardianship in so-called “non-litigious” proceedings, which
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are instituted ex officio and based on the principle of sinplicity and
informality. The court nust ascertain the relevant circunstances officially.

It nmust give all parties - and in particular the child - an opportunity to
state their position and be heard in court.
be heard in any case. There is a right of appea

Chil dren over the age of 10 nust

agai nst the court's

deci si on
Summary of cases where full custodial rights were granted,
as of 31 Decenber 1993
Tot al 9 162
Mnors in foster famlies 4 241
(Foreign minors in foster famlies) (333)
M nors placed in children's hones 2 475
Mnors in other institutions 1 014
223. Due to the increase in divorce cases during the | ast decade, the nunber
of children growing up with only one parent because of the parents' separation
or divorce has increased steadily:
Nunber of divorce cases 1987-1994
1987 1988 1989 1990 1991 1992 1993 1994
14 839 |14 924 |15 488 |16 282 |16 391 |16 286 |16 299 |16 928
Nunber of children affected by divorce
< 6 years 4 806 4 915 4 937 5 135 5 059 5 084 4 983 5 103
< 10 years 7 622 7 951 8 061 8 489 8 451 8 565 8 487 8 793
< 14 years 9 780 |10 157 |10 308 |10 840 |10 966 |11 225 |11 397 |11 725
< 19 years 12 760 |12 743 |12 855 |13 488 |13 427 |13 780 |13 926 |14 498
224. |If parents are divorced or if a child s parents |live separately on a

| ong-term basis, they may submt an agreenment to the court,

of themshould in future have custody of the child.

this agreenment if it is in the interests of the child.
reached within an appropriate period or should the agreenent be contrary to
the child' s interests, the court nust deci de who shoul d be awarded cust ody

after an application is nmade by one parent.

has the right of access to the child under

In all

The court nust approve
Shoul d no agreenent be

stating which one

cases where the parent
of alegitinmate (or illegitinate) child is not entitled to custody of the
under -age child, he or she still
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section 148, paragraph 1 of the CGeneral Gvil Code. On application, the
court nust regul ate these “visitation rights” in a nmanner appropriate to the
child s interests. “Visitation rights” are enforceable through the courts.

225. If necessary, and in particular if the child s relationship with the
parent w th whom he/she is growing up woul d be disturbed intol erably through
the exercise of visitation rights, exercise of such rights by the parent not
entitled to custody nust be prohibited entirely by the court. 1In principle,
grandparents al so enjoy visitation rights, although of course to alimted
degr ee.

226. Experience shows that in some 9 out of 10 cases, custodial rights are
awarded to the child s nmother. A survey by the IMAS Institute in 1988 showed
that the majority of divorced parents cone to a nutual agreenent regarding
visitation rights for the parent w thout custody; for only a third of the
parents is it necessary to have the right to personal contact between parent
and child established by a court decision. The pattern of maintaining
personal contact varies considerably. 1In 55 per cent of the cases
“visitation rights” are not governed by a strict tinetable, only 29 per cent
of parents |living apart have regular contact with their children; 71 per cent
of parents w thout custody therefore see their offspring irregularly

(I'MAS, 1988). The general trend is for the nunber of visits to decrease

as tine passes.

227. The extent of contact with the parent not awarded custody is shown
by the following figures: the majority of fathers living apart from

their children live farther anay. Only 1 out 10 children under 15 years

of age lives within 15 mnutes' wal ki ng di stance fromthe natura

father (11 per cent); 38 per cent of fathers live half an hour's drive
away; 22 per cent of children live up to one hour's drive away fromtheir
natural fathers; a further 12 per cent up to 6 hours by car and 17 per cent
of fathers live even farther away.

228. As far as frequency of personal contact is concerned, 14 per cent

of children under 15 years of age whose father does not live with them

see himdaily; a further 17 per cent have direct contact with himonce a

week; 21 per cent neet their natural father only once a nmonth; 12 per cent see
himat |east once a year. Approximately one out of three children sees its
natural father (not living with hinmlher) not even once a year, nor has any
contact with him (31 per cent). In only 10 per cent of the cases, can nothers
who do not live with their children be reached within a 15 mnutes' wal k. The
maj ority of such nothers can be reached within 30 mnutes by car (40 per cent)
or within 30 to 60 mnutes by car (31.2 per cent); 6.7 per cent of children
concerned |live between one and six hours by car away fromtheir nothers. And
at least 12 per cent of children live six or nore hours by car away fromtheir
not hers.

229. In contrast to fathers not living with their children, the frequency of
contact with nothers not living with their children is higher: 28.3 per cent
of children see their natural nother on a daily basis, a further 16.5 per cent
have contact at |east once a week. Simlar to the situation of fathers, the
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percentage of children seeing their nother once a nonth is 21 per cent;

8.3 per cent of children under 15 years of age have contact with their nother
at | east once a year. Nearly one out of four children living apart fromtheir
natural nothers has rarely or never any contact with her.

230. Thirty-seven per cent of children between the ages of 6 and 13 know of
their right to naintain a regular, personal relationship with the parent from
whom he/ she lives apart (for exanple after a divorce); the degree of such
know edge increases with the age of the child. Two thirds of adol escents

cl ai m knowl edge of this right, girls being nore aware of it than boys.

Anongst the “adults” (18 and older) two thirds al so know of this right, and
this know edge increases with the level of education. Here, too, such

know edge is nmore common anmong wonen (three out of four) than men (barely
three out of five).

231. The inportance of this right is stressed by al most three out of four of
those over 18; one out of five considers it “rather inportant” and 5 per cent
consider it uninportant. Half of the interviewes are of the opinion that in
Austria this right is not taken into account sufficiently. At |east three out
of five adol escents (14 to 17) state that they would be able to object if
their relationship with the parent living apart fromthemwere restricted; one
out of six does not share this view Grls are convinced nore often than boys
that they would be able to object.

232. In Austria, there is the possibility of joint custody for divorced
parents: divorced parents (with some restrictions) continue to live in a
common househol d with the child. Should both apply for joint custody of their
child(ren), the court must give its approval, unless this arrangenent is to

t he di sadvantage of the child(ren). If, however, there should be such serious
di fferences of opinion between the parents that it is to be expected that a
common househol d will not be namintained, or if they have only recently

di vorced, courts refrain in the interests of the child fromissuing a joint
custody order. In view of the requirenment for the divorced parents to

mai ntai n a common househol d, joint custody plays rather an uninportant role
in practice.

233. Following a parlianentary survey, the Federal Mnistry of Justice and
the Federal Mnistry of the Environnent, Youth and the Fanmily have been
conducting a pilot scheme at two courts since the autumm of 1994 entitled
“Partner and fanmly counselling in court - mediation - and assi stance for
chil dren whose parents are separating or divorcing” whose main aimis the

i nprovenent of the child s situation in divorce proceedings. The ains of

the project section “mediation” are to enabl e couples intending to divorce or
separate to arrive - on a voluntary basis - at a joint, responsibl e agreenent
about their children's future living conditions (apart fromregul ating any

| egal and econom c concerns) and in particular to work out a form of
exercising the respective parent's role which is acceptable both to parents
and children. According to professional criteria to be applied by the

nmedi ators, the children of parents naking use of nediation are included as
directly as possible in the nediation process (famly nediation) by giving
them an opportunity to speak for their own interests (“participation”).
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234. Over and above this, a child may be given further support in coping
with a famly crisis situation through the exchange of experiences w th other
children in the framework of group therapy. This therapy enables children in
a group with other affected children to become aware of and express their own
experi ences, thoughts and feelings with regard to pending changes in their
famly situation. This exchange of experiences with other children is to give
them an opportunity to |l earn how other children deal with a conparable famly
situation; through suggestions for joint approaches to solutions for difficult
situations, the children are to be supported in their difficult task of

under standing their changed position in the famly and of accepting the

new famly situation.

235. In accordance with resolution E 156-NR XVIII. GP, quoted in chapter |
above, this pilot scheme “Partner and fanily counselling in court, mediation
and assi stance for children whose parents are separating or divorcing” is
evaluated on a scientific basis. Based on the results obtained in the course
of scientific research acconpanying this pilot project, legislative and
organi zati onal nmeasures shall be proposed in order to utilize the ability of
coupl es wanting to divorce or separate

To solve the conflict with their partner in a responsible way; and

To retain their parental responsibility in a way conducive to the
wel | -being of the child.

In this connection, the Federal Covernnent shall explore the possibility of
est abl i shing i ndependent fam |y court centres and intensify training measures
for judges working in famly courts.

E. Fanily reunification (art. 10)

236. The legal basis for famly reunification of alien children with

their parents resident in Austria is regul ated by the “Aufenthal t sgesetz”
(Auf G (Residence Act), as anmended by Federal Law Gazette No. 1995/351).

The “Asyl gesetz” (Asyl G (Asylum Act), as amended by Federal Law Gazette

No. 1994/610) and the “Frendengesetz” (FrG (Aliens Act), as amended by Federa
Law Gazette No. 1994/505) nmake provision for the nai ntenance of famly unity
of aliens already resident in Austri a.

237. Not least as a result of the deliberations on the “Expert report on the
Convention on the Rights of the Child” by the Austrian National Assenbly and

t he subsequent resolution No. E 156 of 14 July 1994, in which the Federa
CGovernnent was requested in the light of articles 9 and 10 CRC to take account
of the principle of famly unity to the greatest extent possible in the

i npl enentation of the Asylum Act, the Residency Act and the Aliens Act, the
possibilities of famly reunification were sinplified considerably in
conparison with the earlier legislation

238. (On the basis of the Residency Act (AufG as anended by Federal Law
Gazette No. 1995/351), which regulates the right of aliens to reside in
Austria, certain quotas of the annually available residence permts are fixed
for the quantitative control of immgration. There is a separate quota for
the purpose of famly reunification, within the scope of which residence
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permts nmay be granted to the legitimate and illegitimate mnor children and
spouses of aliens who have been legally resident in Austria for at |east two
years. Wthin the scope of this quota, applicants for pernts whose cases for
famly reunification appear to be particularly urgent, young children and

rel atives of persons who have been resident in Austria for a particularly
long tinme, are given preferential treatment. For 1996, an overall quota

of 18,480 permts was fixed, of which 10,520 permts were earnarked for
“famly reunification with aliens”.

239. However, these quotas do not apply to

(i) The legitimate and illegitimate children and the spouses of
Austrian citizens (as well as European Uni on and European Econom c
Area citizens); and

(ii) M nor children of legally resident aliens who were born in Austria
and have been resident in Austria since birth.

For these groups of individuals, there are therefore no quantitative
restrictions with regard to inmigration for the purpose of famly
reuni fication

240. Conversely, the principle of famly unity also neans that if an alien's
resi dence permt is rendered invalid because of a residence ban or if the

wi thdrawal of a residence permt is ordered by the authorities, for exanple,
if the livelihood or decent accommodation in Austria is not guaranteed, this
wi t hdrawal shall also apply to the spouse and any mnor |egitimte or
illegitimate children living in the same household (sect. 8, para. 2, of the
Resi dence Act).

241. Under the Asylum Act (as anended by Federal Law Gazette No. 1994/610),
the possibilities of famly reunification are linmted to allowi ng the

resi dence and mai ntenance of famly unity of an asylum seeker or refugee
already in Austria, by granting asylum- on application - to the legitinmate
and illegitimate mnor children and spouse of a refugee, provided that they
too live in Austria (sect. 4). Furthernore, famly reunification with the
relatives of the refugee is only possible in conpliance with the genera
provi sions of the Aliens Act on entry into the country by aliens.
Unacconpani ed mnor refugees living in Austria are not entitled to apply for
famly reunification or reunification with their parents under the Asylum Act,
the Residence Act or the Aliens Act.

242. If an alien' s residence pernmt is withdrawn in the course of a
deportation proceeding or a residence ban is inmposed, the protection of
private and famly life within the neaning of article 8 of the European
Convention on Human Rights and the particular situation of his famly nust be
taken into account. A residence ban nust not be inposed on an alien if the
effects on the life situation of the alien and his fanily are nore serious
than the reasons for inposing the ban. Furthernore, a ban nust not be inposed
if the alien would al ready have been entitled to Austrian citizenship

(sects. 19 and 20 of the Aliens Act). This regulation is directed nainly at
protecting froma residence ban “aliens of the second generation”, who were
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born and grew up in Austria, but who have not (yet) applied for Austrian
citizenship for whatever reasons. However, this protective clause does not
i ncl ude persons who have been convicted of serious crines.

F. Children deprived of their famly environnent

243. If at the tinme of birth legal representation is not incunbent upon
either parent of a child born in Austria, the youth welfare officer becones
the legal guardian. [If a foundling is found in Austria, the youth welfare

of ficer al so becones his/her |egal guardian (sect. 211 of the Genera
Gvil Code).

244. Should the child s well-being not be safeguarded if he/she renains in
the famly environment, placenment with a foster famly, a children's hone
or any other institution (for exanple a “children's village” or a common
househol d run on soci o-educati onal principles) may be considered (“conplete
education according to Youth Wl fare Law'). In order not “to hospitalize”
children through placenment in honmes, youth welfare authorities try to place
children (above all babies and snall children) with foster famlies. These
nmeasures nay only be continued i nasnuch as they are necessary to safeguard
the child s well-being and | esser nmeasures woul d not meet the objective.

Pl acenent in a children's home nust therefore be changed to placenment with
a foster fam |y whenever possible.

245. In 1989, the nunber of children under the age of 15 placed in
institutions such as children's hones, common househol ds (of people not from
the same famly) or with foster famlies or relatives totalled 3,067. O
these 3,067 children, on whose behalf the youth welfare authorities had to
intervene, 372 lived with relatives, 1,615 with foster famlies, 1,008 in
children's honmes and 72 in common househol ds or other forns of institution.

246. Since the child welfare authorities were reorgani zed in 1989, the nunber
of “hone requirenents”, i.e. child-rearing neasures requiring placement of the
child outside the famly and nade on the basis of a court order, have clearly
decreased. Thus the nunber of children under 15 who lived in institutions
such as children's homes, comon households or with foster famlies or
relatives in 1992 anounted to a total of 1,079; 592 lived with foster

famlies, 317 in children's honmes and 170 in other institutions, mainly

common househol ds run accordi ng to soci o-educational principles.

G Adoption

247. Under section 179 a, paragraph 1 of the General Gvil Code, adoption is
based on a witten contract between the adopting party and the adopted child.
Thi s adoption contract requires the approval of the courts. In the case of
adopt ed children who do not have the capacity to act for thenselves, this
contract is concluded through their |egal representative, who does not require
the consent of the courts to do so (para. 2). Adoption nmay only be granted by
the courts if arelationship simlar to that between natural parents and
children exists or is to be established. The adoption nust be conducive to
the well-being of the child who does not have any power to act. Should the
adopt ed child have such power (having cone of age), the particul ar concern

of the adopting party or the adopted child nmust be justified (sect. 180 a).
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248. Wien granting permi ssion for adoption, the court must exam ne the |ega
requi rements for consent to an adoption contract and take into account al

rel evant facts of the case ex officio. Prior to making a decision, the court
is obliged to hear every child who has reached the age of 5, the parents of a
child having cone of age, the foster parents or the person in charge of the
home in which the child lives, as well as the youth welfare authorities
(sect. 181 a, para. 1 of the General Gvil Code). Perm ssion for adoption nmay
only be granted with the consent of the parents of the child to be adopted if
under age, of the spouse of the adopting party and the spouse of the adoptee.
In certain circunstances, the right of consent may no |onger apply or, if
refused, consent nmay be given by the courts (sect. 181).

249. Under section 26 of the Federal Act on International Private Law,
Federal Law Gazette No. 304/1978, the preconditions for an adoption and for
termnating an adopti on nust be assessed according to the personal status
of the adopting person. |f, according to the child s personal status, its
consent or the consent of a third party to whomthe child is rel ated under
famly lawis required, this Act al so becones applicable.

250. Arrangenents for the adoption of a child in Austria are a matter for the
youth wel fare authorities. Under sone regional youth welfare laws this task
may al so be entrusted to a recogni zed i ndependent youth welfare authority. An
absol ute prerequisite for any adoption is the justified expectation that a
relationship will be forned between the adopting party and the child, which

is simlar to the relationship between natural parents and their children
(sect. 24, Youth Welfare Act 1989). Furthernore, regional youth welfare | aws
require that the best possible devel opment and social integration of the child
nust be ensured.

251. Additional, stricter criteria have been stipulated by the regiona

youth wel fare | aws concerning the adoption of children abroad. For exanple
adoption abroad is only pernmissible if this is particularly or nore conducive
to the well-being of the child than an adoption in Austria, or if specia
circunstances justify such a step if, for exanple, the child s |inguistic,
religious and cultural affiliation nust be taken into account, or if the
child s well-being would otherwi se be at risk. This provision neets the
strict requirenents of article 21 (b) of the Convention on the Rights of the
Child. Only one adoption abroad took place in 1992. No renuneration may be
agreed or accepted for nmediation in this matter (sect. 24, para. 2, Youth

Vel fare Act 1989); any infringenment of this requirement of non-remnuneration in
adoption proceedings is liable to prosecution (sect. 35, para. 3, No. 1, Youth
Vel fare Act 1989).

252. Austria ratified both the European Convention on the Adoption of
Children of 24 April 1967 (Federal Law Gazette No. 314/1980) and the

Hague Convention of 15 Novenber 1965 concerning the jurisdiction of
authorities, the law to be applied and the recognition of decisions concerning
adoptions (Federal Law Gazette No. 581/1978). Wthin the framework of the
Hague Conference on Private International Law, a special comm ssion - in which
representatives of third world countries, who supply nost of the adopted
children, took part - drew up a detailed adoption agreenent. A diplomatic
conference conpl eted the agreenent on the protection of children and
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cooperation in the field of international adoption. The agreenment was opened
for signature on 29 May 1993. It has since cone into force for Mexico,
Ronmani a, Sri Lanka and Cyprus.

Statistics on the adoption of mnhors (granted with final effect)

1990 1991 1992 1993 1994 1995
548 518 480 552 544 483
H. Illicit transfer and non-return

253. Austriais a party to the Hague Convention of 25 Cctober 1980 on the
G vil Aspects of International Child Abduction and the European Convention of
20 May 1980 on Recognition and Enforcenment of Decisions Concerning Custody of
Children and on Restoration of CQustody of Children. Both are very effective
instrunents in conbating illegal transfer and non-return of children.

254, By naking specific actions concerning the relationship of an under-age
child (up to the age of 19) with its parent/guardian a statutory offence, it
is intended to safeguard not only the custodial rights but also to protect
the under-age child hiniherself: abduction of a mnor fromthe authorized
person's custody (sect. 195 of the Penal Code) and obstructing custodi al
nmeasures ordered by the authorities are liable to prosecution (sect. 196

of the Penal Code).

255. The security forces (police) are obliged to assist in establishing the
wher eabouts of a mnor if a request has been nade under section 146 b of the
CGeneral Gvil Code (sect. 24, para. 1, No. 4 of the Si cher hei t spol i zei geset z

(Act on the Maintenance of Public Security)).

I. Abuse and neglect (art. 19)., including physical and
psychol ogi cal recovery and social reintegration (art. 39)

256. Austria is one of the few countries in which the absol ute prohibition of
vi ol ence against children prevails in the entire legislation. 1In 1989,
Parliament finally renounced any type of physical or psychol ogi cal abuse of
children as a nmeans of education. The |legal provision (sect. 146 a of the
General Gvil Code) is perfectly clear: *“the application of violence and the
infliction of physical or nental harmare unlawful”.

257. By prohibiting the “infliction of nental pain”, the |egislator
explicitly banned repressive education. Neither parents nor other

| egal guardians are now able to justify the physical “ill-treatnent” of
children - such as physical injury or the infliction of physical pain -

by invoking their right to custody. Provided the application of force

is not serious, violations of this ban are not inmrediately liable to

puni shrent. However, according to the jurisdiction of the Suprene Court
(OHG 24.6.1992, 1 b 573/92), violations of the ban on viol ence and/or
corporal punishment as contained in section 146 a of the General Gvil Code
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are to be taken into account when assessing the |legal rel ationship between
children and parents, for exanple when custody is awarded (sect. 176 of the
General Gvil Code).

258. A study comm ssioned in 1991-1992 by the Federal Mnistry of the

Envi ronment, Youth and the Fam |y and other studies concerning violence within
the famly, and in particular a study entitled “Causes and consequences of

vi ol ence agai nst wonen and children” indicated the extent of violence agai nst
children within famlies: 67.5 per cent of nothers and 68.8 per cent of
fathers categorically reject serious corporal punishnment (beatings) as a neans
of education, 28.5 per cent of nothers and 26 per cent of fathers occasionally
resort to violent nmeans, and 4 per cent of nothers and 5.2 per cent of fathers
frequently resort to stronger measures of violence in order to enforce their
educational ainms. There is a clear gender-specific difference in the use of

vi ol ence against children: boys are beaten significantly nore frequently than
girls.

259. On the basis of the above-nentioned study, “Causes and consequences of
vi ol ence agai nst worren and children”, sponsored by the Federal Mnister for
VWnen's | ssues, the Federal Chancellor's “Fund agai nst viol ence” and the
Jubi | ee Fund of the Austrian National Bank, specific infornation material was
prepared on the topic “How to counteract violence agai nst wormen and children”.
In addition to providing information about rights, about the possibilities
for the victins of violence to obtain assistance and about their socia
environnent, as well as for the professions confronted with violence, the
focus on the causes and consequences of violence is intended to contribute
towards reduci ng prejudi ce and sensitizing those affected and the professions
dealing with viol ence agai nst wonen and children

260. Based on the experience of the professions concerned with viol ence

agai nst wonen and children, the Federal Mnister for Wnen's Issues initiated
the preparation of basic and advanced trai ning semnars on the topics
“Vi ol ence agai nst wonmen” and “Handl i ng cases of sexual abuse of girls and boys
in a professional way”. These semnars are intended to provide a practical
basis for specific advanced training courses for teachers, social workers,

| ei sure tine pedagogues, social pedagogues, Kkindergarten teachers, police
officers and therapists. The aimis to inprove interventions by these

prof essi ons on behal f of victins of violence and to optim ze interdisciplinary
cooper ati on.

261. By bolstering the absolute prohibition of violence (sect. 146 a,

General Gvil Code) through the specific assistance tools of the Youth Wlfare
Act 1989 and the regional youth welfare | aws, a decisive step was taken in the
direction of enforcing non-violent education as a basic principle; in 1987,
the Strafrechtsénderungsgesetz (Crimnal Law Arendnent Act) had al ready

i ncreased the puni shnent for the offence of abuse or neglect of children

under 18 fromtwo to three years' inprisonnent.

262. Since children are entitled to a non-viol ent upbringing - above all if
their parents do not neet their child-rearing obligations properly - specific
contact services for parents and children were set up: child rearing

counsel ling services in the Youth Wl fare Departnents, social services for
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parents and children, child protection centres, the child hel pline, and
children's and adol escents' onbudsmen. Since the foundation of the first
child protection centre in Linz in 1985, a further seven have been set up
in Vienna, Gaz, Salzburg, Innsbruck, St. Polten, Kl agenfurt and Wls, and
project groups are preparing to set up further child protection centres in
several of the larger cities.

263. In order to provide a first point of contact for children and

adol escents who are at risk, the Federal Mnistry of the Environment, Youth
and the Fam |y has set up a federal onbudsman for children and adol escents.
This agency publicly propagates a child-friendly society, stands for the idea
of non-viol ent education, and can be contacted by children, adol escents and
their custodi ans who want to make suggestions and | odge conpl ai nts about

all eged violations of children's and adol escents' rights. Using the so-called
“red tel ephone”, one can contact the agency fromanywhere in Austria at | oca
call rates. For children in need, there is by now a whol e network of child
lines: for exanple the Child Energency Tel ephone, the Child Wrries Tel ephone
and the so-called * Kinderkummernumrer " (for children in trouble). (See also
chap. Il, sect. 2.5, above.)

264. The conbination of penal provisions with a clear deterrent effect and
preventive interventions on the part of protection agencies shoul d di scourage
any use of violence against others at the earliest possible time, and not
nerely serve as the reaction to viol ence which has al ready occurred.
Preventive protection is one of the central tasks of the security forces. The
police nmust intervene for exanple in cases where a person expects a dangerous
attack on his/her physical safety (sect. 22, para. 2, Act on the Mi ntenance
of Public Security). The security act's overriding principle is the
protection of |life and health, taking priority over any ot her object of

I egal protection (sect. 28, para. 1 of the Act on the Maintenance of Public
Security). Training of the nenbers of the public security services is of
prime inportance in this respect; they are increasingly taught to be sensitive
to the situation of victins of violence in the famly.

265. On the occasion of the International Year of the Famly,

Maria Rauch-Kallat, the fornmer Austrian Federal M nister of the Environnent,
Youth and the Fam |y, Johanna Dohnal, the fornmer Federal Mnister for Wnen's
I ssues, Dr. N kolaus M chal ek, the Federal M nister of Justice, and

Dr. Franz Léschnak, the forner Federal Mnister of the Interior, started an
initiative against violence in the famly and agai nst any kind of viol ence
directed agai nst children. These federal mnisters accorded absolute priority
to the protection of the physical safety of the socially and physically weaker
nmenbers of the famly over respect for private and famly life, i.e. over the
privacy of domestic life.

266. Since it has been established that the use of effective preventive
nmeasures to protect wonen exposed to violence can in nost cases inprove

the situation of children who are thensel ves the victins of viol ence,
strengthening the position of wonen, also indirectly but neverthel ess
noticeably, will in future be one of the core areas of an active security
policy. Police intervention is directed against the person exercising

viol ence and may lead to the renoval of that person fromthe hone. Children
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who have been exposed to viol ence shoul d receive appropri ate counsel ling,
imredi ate aid or long-termlegal and social support appropriate to their
particul ar situation, wi thout any bureaucratic or other obstacles. For this
purpose, the availability and accessibility of child protection centres and
crisis centres, common househol ds for children with special needs, energency
over ni ght accommodati on and therapy places are bei ng extended.

267. These |l egal measures - which have already reached the draft stage -
shoul d provide effective instruments against violence in the famly. |In order
to sensitize the public and to unite the various institutions and aid services
concerned with the problemof violence against children in their fight against
violence within the famly, an Anti-viol ence Canpai gn was | aunched in

late 1992 and a “Platformagai nst Violence in the Famly” was set up in 1993.
It is their task to create a network of existing institutions for the
protection of children.

268. The central provision granting children protection from viol ence

under crimnal lawis contained in section 92 of the Penal Code. This pena
provi sion covers two groups, nanely persons under 18 years of age and persons
who are helpless owing to frailty, sickness or nmental deficiency. Section 92
differentiates between two forns of offences. The first offence is the
infliction of physical pain or nental suffering, physical pain usually being
caused by injury but also by ill-treatment or the restriction of freedom
mental suffering can be inflicted by threats and verbal abuse or ot her
humliating treatment. The infliction of suffering can also take the form of
acts of om ssion or negligence, for exanple neglecting to summon a doctor in
due tine.

269. The second offence is gross negligence of the obligation to provide care
and assi stance, thus causing considerable harmto the health or physical or
nmental devel opnent of the person with whose care one has been entrusted

There must be a conspi cuous, flagrant incongruity, indicative of a character
def ect, between the undutiful conduct and the degree of care and assi stance

whi ch can generally be expected in the specific circunstances.

270. The mi ni mum sentence provided for both offences is a term of

i mprisonnent of up to three years, which can be increased to up to five years
if the act led to bodily harmw th serious lasting effects. Prison terns of
up to 10 years can be inposed if the act led to the death of the injured
person. Anyone causing bodily injury to a child or damaging its health is
liable to prosecution under section 83 of the Penal Code. Furthernore, any
physi cal abuse of a child is liable to prosecution, even if the resulting
bodily injury or danage to heal th was caused “only” by negligence.

271. Under Austrian law, the protection provided for under penal |egislation
of all persons who are the subject of |egal protection applies first and
forenost to children. Since children are in greater need of protection than
adul ts, assaults on children (above all concerning their physical integrity
and interference with their sexual integrity) entail a higher degree of
crimnal liability because of their greater social and ethica
reprehensibility.



CRC T 11/ Add. 14
page 75

272. The follow ng provisions of the Penal Code are specifically ained at the
protection of children:

Section 93: CQverstraining of mnor or younger persons or persons in
need of care and consi derati on;

Section 101: Abduction of mnors;

Section 195: Abduction of a mnor fromthe custody of his/her
par ent / guar di an;

Section 196: (bstruction of custodial nmeasures ordered by the
authorities;

Section 197: Abandonment of m nors;
Section 198: Violation of duty to pay mai ntenance;
Section 199: Neglecting care, education or control;

Sections 206, 207, 208: Sexual intercourse with a mnor, indecency
with mnors, noral corruption of persons under 16;

Section 209: |ndecency between honmbsexual persons w th persons
under 18;

Section 212: Abuse of a position of authority;
Sections 213, 217: Procuration and trafficking of people;
Section 2 of the Pornography Act.

273. In Austria, sone 500 reports are filed every year concerning violations

of the legally protected sexual integrity of children and adol escents.

The nunber of unrecorded cases is presumably several times higher. The
above-nentioned of fences are so-called “ Ofizialdelikte ", i.e. offences which
are prosecuted ex officio by the State. A child can also raise any clains

he/ she may have under private | aw agai nst the offender as a private party to

the crimnal proceedings. The child will then be represented by his/her

parents or another |egal representative in the judicial proceedings.

274. In the case of any kind of violence against children, the youth welfare
authorities are authorized not only to intervene and enforce the ban on

viol ence but also to ensure by nmeans of a close-knit network of advisory

bodi es and soci al services that children and adol escents exposed to viol ence
are cared for in the best possible way both froma nedical (for exanple by
under goi ng outpatient treatnment) and al so froma psychol ogi cal and soci a

poi nt of view (for exanple by being | ooked after by one of the therapeutic
services). Special psychological rehabilitation, for exanple, is nade

avail able by the Information O fice for Psychot herapy of the Association of

Vi ennese Psychot herapi sts, which provides general information on psychot herapy
and al so arranges for free therapy. |If children or adol escents nake use of
this therapy, the costs are borne by the health insurance conpanies.
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275. A child or adol escent victimof a crimnal offence may in principle
cl ai m damages fromthe perpetrator through the courts for all danage or injury

suffered. |If the child is unable to afford the cost of |egal counsel, it is
entitled to | egal assistance free of charge in order to assert his/her clains
under civil law Apart fromprivate indemification, a victimnmay al so avai

hi mherself of relevant State assistance such as those forns of assistance
avai | abl e under the provisions of the Sozi al ver si cherungsrecht  (Soci al
Security Law) (plus supplenmentary statutes), the Youth Welfare Act 1989, the
Ver brechensopfergesetz 1972 (Act on Assistance to Orine Victins) and the

Behi ndert engeset ze der Lander (Disability Acts of the Lander). Victinms of a
crimnal offence who have suffered serious bodily injury or damage to health
recei ve, for exanple, the necessary therapy treatment, orthopaedic care, and
the benefits of nedical, professional and social rehabilitation (nedica
support, drugs, renedial help, hospital care, stays in conval escent and rest
homes, fitting of sanitary installations suitable for the disabl ed, adaptation
of nmotor vehicles for use by the disabled, professional retraining, etc.).

276. If a child or adol escent has suffered any injury in the course of

mlitary training in the Austrian Arny, the Heer esver sorgungsgesetz _ (Mlitary
Pensi ons Act) of 1964 settles any claimfor conpensation. Accordingly, the
injured person is entitled to nedical, professional and social rehabilitation
nmeasures and cash benefits (disability pension and famly all owance for

children up to the age of 18 or to the end of their schooling or professiona
training).

277. Based on the awareness that viol ence against children takes a variety
of forns and constitutes a great social concern, the Austrian Parlianent
requested the Federal Government (in resolution E 156 NR XVI11.G°, Pt. 4) to

Intensify the initiatives already in progress to prevent violence and to
render assistance in cases of violence against children;

Take all appropriate steps within its powers, including the preparation
of bills;

Ensure that suitable facilities for the protection of children are
establ i shed all over Austria (for exanple, nobile task forces, centres
for the protection of children, helplines, provision of therapy for
victinms and of fenders);

Establ i sh “parent schools” to inform parents of methods and nodel s of
non-vi ol ent educati on;

Intensify measures agai nst the sexual exploitation of children,
i ncludi ng internati onal cooperation, to conbat “sex tourisni

J. Periodic review of placenent (art. 25)

278. Placenent of physically or mentally handi capped children and adol escents
as defined in article 25 is provided for in the Tuber kul osegeset z

(Tubercul osis Act) and the Unterbringungsgesetz (Pl acement Act), the latter
concerning placerment of the nentally ill in hospitals or psychiatric units.




CRC 11/ Add. 14
page 77

279. Cccasionally, ! medical treatment or care of physically or mentally il
children is arranged by the youth welfare authorities, either on the basis of
an agreenent with the parent or guardian (sect. 29 of the Youth Wl fare Act
of 1989) or on the basis of a court order (sect. 176 a of the General Cvil
Code). Such a custodial nmeasure under youth welfare | aw nmust be anended if
this is required in the interests of the mnor, or cancelled if it is no

I onger to his/her benefit (sect. 31, para. 3 of the Youth Wl fare Act 1989);
this presupposes a regul ar review of each of these neasures, regardl ess of
whet her they serve nedi cal or other purposes.

280. Inthe - rather rare - case that it should be inpossible for a
physically or nmentally disabled child to deal with its concerns to the
required extent with the support of its famly or the help of private or
public welfare institutions for the disabled, the courts nust decide on the
appoi ntnent of a curator or guardi an ad litem. An expert opinion on the
physical or mental disability is to be obtained prior to such a decision being
taken; the court is furthernore obliged to forma personal opinion of the

di sabl ed person and hear his/her views. Should the court consider it
necessary, a curator or guardi an ad litem is appointed for the disabled child.
Detai |l ed reasons nust be given in this decision as to which illness or
disability was the basis for such an appoi nt ment beconi ng necessary. Wen
choosing a curator or guardi an ad litem, the court nust take the persona
requi rements of the physically or nentally disabled person into account. The
function of curator or guardian should therefore be exercised in the first

pl ace by a person close to the child, for exanple a suitable relative

or an acquai ntance the child trusts; if this cannot be done, the

Ver ei nssachwal terschaft  associ ati on shall propose sonmeone who will carry

out this task either on a full-tine or a voluntary basis.

281. Wth regard to natters such as the adm nistrati on of property,
representation before the authorities or social and nedical care, the

handi capped child has a right to be consulted by the curator or guardian

ad litem. He/she nust be informed in due tinme of any inportant neasures
intended to be taken and may express an opinion on all natters which nust be
taken into account by the curator or guardi an when maki ng a decision. The
courts nust check at appropriate intervals whether it is in the child s
interests to anmend the content of the curatorship or even cancel it.

282. The conditions as to permssibility, restriction of personal |iberty and
treatnment of the nentally ill (also nentally ill children) in a psychiatric
hospital are laid down in the Unt er bri ngungsgesetz (Pl acement Act) (Federa
Law Gazette No. 1990/155). A child or adol escent nmay only be placed in a
psychiatric hospital if he/she suffers froma nental illness. However, this
does not apply to a child or adol escent who is nerely nentally disabled or

IO the mnors placed in full care, only 1,475 suffered froma disability
(within the meaning of the respective Disability Acts of the Lander) in 1993;
however, it needs to be pointed out that generally it is not the child's
disability that is decisive for the youth welfare neasure to be taken but the
parent's inability to raise the child.
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suffers fromstates of excitement or other abnormal behaviour but who does not
suffer fromany nental disorder at the same tinme. Furthernore, placenent is
permssible only if, in connection with a nmental ailnent, there is a danger to
the child' s own or other people's lives or health and this danger cannot be
avoi ded by lesser alternative neans (for exanple, treatnment as an outpatient
or being cared for by one of the psycho-social services).

283. The Pl acement Act basically provides for two types of placenent:
firstly, placenent upon application and, secondly, placenent against the w sh
of the patient concerned. In accordance with section 5, paragraph 2 of the

Pl acenent Act, a mnor may only be placed (in an institution) upon his/her
wish if this has been requested by the parents or guardians - if the mnor has
reached the age of nmajority, the request may al so be made by himher. The
consent of the legal representative is also required. Pl acenent on request
may only last 6 weeks, and upon renewed request for no |onger than a tota

of 10 weeks (sect. 7 of the Pl acement Act). An extension of the placemnent
beyond this period is not permssible.

284. Placenent without a request having been nade may first of all only be
decl ared pernissible for three nonths (sect. 26, para. 3). Unless such a

pl acenent is cancelled with the expiry of the initially ordered period,

the courts nust again - and, if necessary, several times - decide on the
permssibility of such a placenent. The period permssible for any such
further placenent may in no case exceed six months. Only in nedically
justified exceptions may any further placenent beyond one year be decl ared
perm ssible for one year at nost (sect. 30, paras. 1 and 2). A regular review
of the duration of the placenent is thus ensured.

285. Apart fromindividual provisions concerning restrictions of the rights
of the nentally ill, the Placenent Act al so contains rules on nedica
treatnent during placenment. A patient able to understand the reason for and
the inportance of treatnment nmay express his intentions according to this
under st andi ng and may not be treated agai nst his/her w shes. Furthernore,
special therapies, including operations, may only be carried out upon witten
consent (sect. 36, para. 1). The patient's age is not taken into account.

286. If the patient does not understand the reason for and the inportance

of any treatment or is not able to express his intentions according to this
under st andi ng, he/she nmay - if a mnor - not be treated agai nst the w shes of
hi s/ her | egal representative or parent/guardian. Special therapies, including
operations, may only be carried out with the witten consent of the |ega
representative or parent/guardian. These rules on permssibility do not

apply, however, if there is any imm nent danger

287. In general, contact with the outside world, whether through persona
visits, telephone calls or letters - letters nust not be opened by the
institution's staff - nust not be restricted. Contact with particul ar persons
may only be restricted to the extent necessary to ensure the ill child s or
adol escent’ s wel | - bei ng.
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Vi1. HEALTH AND WELFARE

A Survival and devel opnent (art. 6.2)

288. Austria has devel oped an extensive programre for (expectant) nothers,
fathers and children. The “Mitterschutzgesetz” (Maternity Protection Act)
protects pregnant wonen and nothers in enpl oynent fromdismssal by their
enpl oyer during pregnancy and for a period of four nonths after delivery
protection from being given notice (dismssal protection). |If the nother or
father of the child takes naternity/paternity |eave, or part time enpl oynent
in the sense of the Maternity Protection Act (Msch@, this protection is
extended until four weeks after the end of the |eave.

289. Furthernore, the social protection of nother and child is guaranteed
through a ban on work before and after delivery, income nai ntenance and j ob
security. During pregnancy, enployed wonen nust not be all ocated heavy work
or work that may be hazardous to their health. For a period of eight weeks
before the expected delivery and eight weeks after delivery, or up to a
maxi mum period of 16 weeks in the case of prenmature or multiple births and
delivery by caesarean section, the ban on work is absolute. |If the life or
health of nother or child is endangered, this protection applies fromthe

nmoment the risk is ascertained by a doctor. |If the nmother returns to work
while still nursing the child, the enployer nmust grant the nother the tine
required for nursing the child, without |loss of wages. |If the life or health

of mother or child is threatened, there is an absol ute ban on the nother
working provided the risk is certified by a doctor of the Labour Inspectorate
or a |local governnent medical officer.

290. Under the Amendnent to the Maternity Protection Act (Federal Law
Gazette No. 1995/434), possible sources of danger in the workplace for the
health or safety of expectant or nursing nothers must be elimnated by the
enpl oyer. Suitable facilities nust be provided for expectant and nursing
nothers at their places of work or on building sites to enable themto lie
down and rest. The enployer is under the obligation to elimnate any danger
to the safety and health of expectant and nursing nothers or any adverse
effects on pregnancy or nursing by changing the conditions of work (sects. 2 a
and 2 b of the Maternity Protection Act, as amended by Federal Law

Gazette No. 1995/ 434).

291. To ensure that expectant nothers do not suffer any |oss in earnings
during the period of maternity protection and ban on work (maternity
protection), they are entitled to a nursing nothers' benefit equivalent to
the average net earnings over the [ast 13 weeks, or to continued pay from
the enpl oyer as conpensation for the loss in earnings for the duration of
maternity protection (8 weeks before and after delivery; up to 16 weeks
after delivery in the case of premature or multiple births and caesarean
del i veries).

292. After the period of maternity protection, the nother or the father of
the child or both parents alternately are entitled to parental leave - with
full maternity pay. At nost, parental |eave may last until the child's
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second birthday, the parents being allowed to alternate once (Parental Leave
Act, Federal Law Gazette No. 1989/651, as anmended by Federal Law Gazette

No. 1994/665). Moreover, there is also the possibility of part-tine

enpl oynent for the parents instead of maternity |eave after the period

of maternity protection, if either parent and hi s/ her enpl oyer agrees on
part-time enployment with a reduction by at |east two-fifths of nornal
wor ki ng hours.

293. If both parents nake use of part-tinme enploynment at the sane tine, they
may, on application, receive maternity pay until the child s second birthday.
If only one parent nmakes use of this possibility, he/she may work part-tine
until the child s fourth birthday and receive the part-tine maternity pay.

If the parent takes full nmaternity |leave up to the child' s first birthday,

one parent may work part-tine and receive part-tinme naternity pay up to the
child s third birthday instead of a second year of full maternity leave. In
such case, the anount of naternity pay depends on the reduction in working
hours, but is never nore than half the normal maternity pay. During maternity
| eave or part-time enployment, the nother or father receives maternity pay
under the unenpl oynment insurance schene.

294. Part-time enploynent until the child reaches the age of four is
permtted only if no parental |eave was taken during the child's first and
second years (sect. 15 ¢, para. 2 of the Maternity Protection Act). If
parental |eave is taken only during the child s first year, the enpl oyed
nother is entitled to work part-time until the child reaches the age of two
provided that the father, too, works part-tine concurrently, or until the
child reaches the age of three if the enpl oyed nother or both parents
alternately, work part-time (sect. 15 ¢, para. 3).

295. In order to receive maternity pay, a wonman/man under 25 rnust have been
enpl oyed and liable to pay unenpl oynment insurance contributions for a period
of only 20 weeks. A wonman/ man over 25, however, requires 52 weeks of

enpl oynent for the first child and 26 weeks for every further child. The
maternity pay is a lunp sumthat is independent of previous incone. Married
parents or parents living together with a sufficient joint income receive the
standard rate (1996: S 5,565 per nmonth). Single nothers/fathers, on the

one hand, and parents who are narried or living together without or with a
very low joint incone, on the other, receive 150 per cent of the standard
rate (1996: S 8,190).

296. (On 1 January 1996, a new regul ation cane into force in respect of
eligibility for higher maternity paynments. The extra allowance will only be
granted to a single parent (usually the nother) if the other parent (usually
the father) is identified. Married couples or cohabiting couples will receive
this extra allowance only if the spouse's or partner’'s incone does not exceed
a certain anmount. The allowance granted to a single nother nust be repaid by
the identified father of the child. If an allowance is granted to parents who
are married or cohabiting, this extra all owance nust be repaid by them The
obligation of repaynent arises when there is an incone of nore than S 140, 000
per annum
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297. The follow ng groups of nothers receive a part-tinme work allowance
(until the child' s second birthday):

(i) Those who do not neet the eligibility requirenments (i.e. who were
enpl oyed under the conpul sory unenpl oynent insurance schene for
| ess than 20, 26 or 52 weeks);

(ii) Sel f - enpl oyed worren who have nandatory heal th i nsurance cover age;

(iii) Farmers who have conpul sory heal th insurance coverage as the
managers of the business or as famly menbers assisting in the
busi ness.

298. Farner's wves and sel f-enpl oyed wonen nust have had busi ness

assi stance - a service provided for under the health insurance scheme for

ei ght weeks prior to and eight weeks after delivery (during the ban on work
for expectant nothers). This part-tine work allowance is S 2,760 (for nmarried
couples) and S 4,170 for single parents.

299. Single nothers, and married nothers or nothers living with a partner
with a lowor no famly income, who are agai n dependent on their own wage
income after their naternity | eave and who do not return to work due to a

lack of child-care facilities for children of this age group are entitled to
special social welfare so they may | ook after their child thenselves until the
child s third birthday.

300. Maternity pay is re-evaluated every year. The total costs for maternity
pay rose nomnally by 486 per cent between 1979 and 1991, which was due not
only to adjustrment of the rate but also to the extension of nmaternity |eave
fromone to two years (or up to four years in the case of part-time maternity

| eave) and the extrenely hi gh acceptance of this measure.

301. The pension reformwhich canme into force in July 1993 contains the
followi ng provisions for taking account of the time spent |ooking after
children for pension insurance. A maxi numof 48 nmonths (four years) per child
starting with the birth of the last child are counted as substitute years
spent on child rearing. Child rearing periods which overlap because there are
several children are only counted once

302. These extended child-rearing periods are designed as substitute peri ods,
i.e. if they are within the tinme frame they justify receipt of a pension in
conbi nation with contribution periods resulting fromenpl oynent. However
regardl ess of the tine when they were acquired, they increase an existing
pension right. |If the birth took place after 1 January 1956, it is also
possible to gain pension rights on the basis of child care and rearing in
conbi nation with contribution periods (at |east one nonth). However, in

order for this to be possible, there nmust be a total of 25 insurance years.

303. Inprinciple, it is also possible to split these periods spent on
rearing and caring for a child and which count towards a pension between both
parents.
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304. The nursing | eave all ows enpl oyed nmen and wonmen to take up to one week
of | eave per year (or two weeks for nursing a sick child aged up to 12) - with
full pay - to nurse dependants living in the same househol d (especially
children, a spouse, a partner or parents) or if the enployed chil d-m nder
falls ill.

305. In accordance with plans of the Austrian Federal Covernnment it is
envi saged that while the right under |abour |aw to take parental |eave until
the child reaches the age of two will continue to exist in the future
maternity pay is to be disbursed only until the child reaches the age

of two if parental leave is split between the child s father and nother.

B. Disabled children (art. 23)

306. In the past decade, the Austrian Federal Governnent has taken a nunber
of legal and adm nistrative neasures based on a rehabilitation concept to
integrate the disabled in everyday |life (disabled persons concept). To allow
the disabled to participate in social life in the community, special efforts
are being made towards the social integration of disabled children. In
particular, the integration of disabled children and healthy children is being
pronoted at a very early age. Special care and educational facilities to neet
the needs of disabled children (e.g. special kindergartens or special school s)
are being provided, and special financial assistance is being granted for the
addi tional expenses incurred as a result of the disability of a child. For
exanpl e, a higher famly allowance is granted for children who are
considerably disabled, nmentally or physically: in addition to the regular
famly allowance of S 1,400, they receive S 1,650. The expenses incurred as a
result of the disability of the child may be claimed in full as tax-reducing
extraordi nary expenses or as a lunmp sumof S 3,600 per nonth.

307. Disabled children - like healthy children - are automatically insured
with a working parent under the nmandatory heal th insurance schene, the costs
of medical treatnent being covered by the insurance; they also receive
rehabilitation free of charge. The travelling expenses and the costs of

a person who acconpanys the disabled child can be borne by the insurance
institution if they exceed the parents' financial resources. |If the care of a
disabled child living in the sane household requires the full working capacity
of a parent, this parent may insure her/hinself with the pension insurance
fund for the tine spent |ooking after the child. The Fam |y Burden
Equal i zati on Fund bears such costs.

308. The Bundespfl egegel dgesetz (MNursing Al owance Act) which cane into force
on 1 July 1993 provides for the paynment of a nursing allowance to peopl e who

| ook after a disabled child that is older than three. Persons requiring

care and attention are entitled to a nursing allowance if they receive the
necessary care (e.g. help when dressing, taking nedicine, neals, etc.) from
rel ati ves and are not dependent on institutional care. For children over three
requi ri ng constant care exceeding 50 hours per nonth due to a nmental or
physical disability or due to a sensory disability, a graded nursing all onance
is granted depending on the extent of the disability and the average anount of
care required (grade 1. 50 h; grade 2: 75 h; grade 3: 120 h; grade 4:

180 h; grade 5: extraordinary nursing requirenents up to 180 h; grade 6:
constant attention; grade 7: inability of the person requiring care to nove).
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309. Medical experience in the field of care for disabled persons has shown
that serious disabilites require considerable extra care already in the case
of children under the age of three conpared to “nornal” children of the sane
age. This fact was taken into account by incorporating a “hardship clause” in
the draft anmendnent of the Nursing All owance Act under which the age limt of
three years may be disregarded in specific cases to avoid hardship

Gade 1 G ade 2 QG ade 3 G ade 4 G ade 5 QG ade 6 QG ade 7
S 2,635 S 3,688 S 5,690 S8,535 S 11,591 S 15,806 S 21,074

310. The Bundesbehi ndertengesetz (D sabled Persons Act) is the basis for the
coordi nation of rehabilitation neasures and sel ective counselling, care and
support for the disabled, in order to ensure an optimumof social integration
The Soci al Service of the Federal Mnistry of Labour and Social Affairs serves
as an information centre for all issues relevant to disability. Mbile
counselling teans for children and adol escents have been established to | ook
after disabled children and adol escents, or children with retarded or inpaired
devel opnent. These teans organi ze counsel |l ing days at the regional centres
and al so nake hore visits, if necessary. The teans consist of paediatricians,
child psychol ogi sts and soci al workers who offer medical check-ups for

hi gh-risk infants, medical and psychol ogi cal diagnoses, as well as educationa
and social counselling. In addition to counselling and support for both the
affected children and their famlies, the counselling teans al so ensure

col | aboration with special counselling and care institutions (e.g. early
encour agenent, therapeutic kindergartens, etc.).

311. In order to provide special devel opment incentives for disabled children
and to counteract their disability, integrated kindergartens, day centres and
pri mary school classes have been established in addition to specia
kindergartens - mainly in the |arger towns. Attendance at a genera

preparatory school or preparatory group, where teachers spend nore of their
time with them helps children with retarded devel opnent to achi eve the
maturity required for school in order to create al nost equal school starting
opportunities. There, children in need of special education are provided with
speci fi ¢ encour agenent .

312. The integration of disabled and non-disabl ed children has been tried
within the framework of various school pilot experiments since 1988. In these
schemnes, the disabled children were given the necessary special attention but
participated in normal instruction to the greatest possible extent and coul d
thus be integrated into the class community. Wth the introduction of

i ntegrative schooling of disabled and healthy children after the anendnent of
a nunber of school laws in 1993, an inportant educational and political goa
was achieved: namely, to secure the right of disabled children to education
and to participation in social life. School experinents have shown that

di sabl ed children can be educated in nornal prinmary schools if encouragenent
nmeasures are taken concurrently. Thus, the parents of a disabled child now
have the choice of sending their disabled child to prinmary school with specia
support or to a special school. The necessary teaching aids (e.g. witing
devices for the blind, etc.) are provided to the disabled pupils free of

char ge.
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313. The specific school type is selected after a pupil-oriented di agnosis of
the specific therapeutic requirenents has been nade. The educati onal nandate
of the primary school s has thus been expanded to include special pedagogic

obj ectives for disabled children. If these special pedagogic requirenents
cannot be fulfilled by the class teacher alone, an additional, specially
trained teacher is called in. 1In order to devel op special pedagogi c support

further, several special schools are organi zed as speci al pedagogi cal centres,
dependi ng on the regional situation.

314. The speci al school systemshould only be a possibility for taking the
speci al needs of disabled children into account if they cannot keep up in
primary school. The different types of special schools are designed to suit
various kinds of disability: the general special school (for difficult
children or children with learning difficulties), special schools for the
ment al | y handi capped, for children with speech disorders, for children with
partial deafness, for the deaf, for the partially blind, for the blind,
schools for difficult children, schools for the nentally handi capped, for
children with nmultiple disabilities, as well as hospital schools.

315. If absolute incapacity to attend school has been diagnosed, it is
necessary - with regard to the basic right to education - to verify whether
the child can be integrated in a school class or whether it should be
supported by special nmeasures after a reasonabl e period of observation.

316. D sabl ed adol escents who have conpl eted conpul sory education should
al ways attend hi gher school - disability permtting - together w th nornal
heal t hy adol escents if they have the necessary aptitude and if the | oca
conditions are suitable (no structural barriers).

317. Measures for vocational choice and vocational rehabilitation are

di scussed together with the di sabl ed adol escent and introduced in order to
pronmote the obtaining of a job or apprenticeship. Integration into working
life is supported by all owances for apprenticeship, training or retraining,
job search, trial jobs, vocational preparation and job training. D sabled
children can conplete an apprenticeship in a training shop in conjunction with
vocati onal school or, if necessary, in special institutions for the physically
di sabl ed or sensorily disabled. Moreover, disabled adol escents are trained
for later jobs in training shops. 1In order to allow di sabl ed adol escents to
integrate in gainful enploynent, the Behi ndert enei nst el | ungsgeset z (Di sabl ed
Enpl oyment Act) pronotes the creation and mai ntenance of training and work

pl aces for disabled persons. Larger businesses with nore than a specified
nunmber of enpl oyees are obliged to enploy a certain nunber of disabled
persons; if this so-called “mandatory nunber” is not fulfilled, conpensation
must be paid (sect. 9 of the Act). The anmount of conpensation to be paid
depends on the economnic |oss the enpl oyer would incur if enploying a disabled
person. On the other hand, businesses that enploy nore than the mandatory
nunber of disabled persons receive a premum An additional premumis
granted for the training of disabled adol escents.

318. To safeguard the special economc, social, health and cultural interests
of di sabl ed enpl oyees, a spokesman for the disabled nust be elected in every
busi ness with nore than five enpl oyees. |f disabled adol escents are enpl oyed,
a youth spokesnman nust al so be el ected.
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319. Wth a “disability pass”, disabled persons may al so enjoy vari ous
privileges (reduced fares on public transport, reductions for museuns,
theatres, public baths, etc.), persons with a permanent wal king disability are
favoured by fiscal |aw (tax allowance) and under the hi ghway code (parking in
no- parki ng zones, sect. 29 b of the H ghway Code) to allow themto nove as
freely as possible. This sane objective is also pursued by specia
construction standards for public buildings, traffic areas and public
transport.

320. In order to nmake up for disadvantages at work due to a disability,
training and retraining as well as trial jobs are offered within the scope of
“speci al progranmmes”, and, noreover, training positions and jobs are created
and nai ntai ned by job grants under the D sabl ed Enpl oynent Act (e.g. for the
adaptation of roons and sanitary facilities, reconstruction of facilities and
machi nery). Vocational rehabilitation possibilities (such as job choice
try-out jobs, job training, etc.) and the special forns of “protected work”

i n conpani es under the Disabl ed Enpl oynent Act are ained at the professiona
reintegration of juvenile crime victins in the free | abour market.

321. If disabled adol escents cannot find work in the free narket even after
all these possibilities have been exhausted, they may still find work in
“protected workshops”. The disabl ed persons enpl oyed there have an

opportunity to develop or regain their working capacity in order to find work
inthe free market and, in addition, they receive the necessary nedical,

soci al and psychol ogi cal care. |f the vocational integration of a disabled
person is unlikely, the available skills are maintai ned and devel oped as

far as possible in day-care centres and institutions with accomodati on
facilities. Wrk assistants enployed by private associations for the disabl ed
| ook after disabled adol escents in the search for and nai ntenance of jobs, and
try to solve any problens that may arise through communication with the
famly, the enployer and the authorities.

322. In Austria, there are a nunber of institutions that specialize in the
integration and reintegration of disabled children. In particular, the

uni versity hospitals and a nunber of other hospitals and clinics provide

sui tabl e di agnostic and therapeutic facilities.

C. Health and health services (art. 24)

323. The ever inportant health objective of reducing the rate of infant and
child nortality is guaranteed by an extensive preventive heal th-care system
The prime condition for the success of therapeutic measures (“early
encouragenent”) is the earliest possible detection of a disability or

devel opnent di sorder, so that possible health hazards for the unborn child,
the infant or the small child can be detected and renedi ed at an early stage.
To ensure that these services are used as early as possible and the necessary
medi cal intervention can be carried out, an incentive system the so-called
“mot her-chil d pass” (a nedi cal exam nation programme) was created to get
parents to make use of these possibilities - even w thout any obvi ous reason.

324. As soon as pregnancy is confirmed by the doctor, every pregnant woman
recei ves a nother-child pass for a specified nunber of check-ups for both the
expectant nother and the child. The current programme includes five pre-natal
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checks including two | aboratory tests (bl ood group, red bl ood or haenbgl obi n
count, rubella, toxoplasnosis and syphilis serology, hepatitis B test)

and ei ght post-natal checks including an orthopaedi c exam nati on, an

ot or hi nol aryngol ogi cal exam nation and an ophthal mc examnation. In
addition, two prenatal ultrasound checks, two ultrasound checks and a second
opht hal m ¢ exam nation of the child may be carried out. The exaninations nay
be carried out either by a general practitioner or by specialists, and are
conducted in the offices of registered doctors, clinics and child-welfare
centres. Al of these examnations are free of charge.

325. Approximately 96 per cent of all nothers nake use of the exam nations
in the nother-child pass, not |east because of the fact that if all specified
exam nations are carried out, a birth grant totalling S 15,000 (including the
special benefit) is paid. On presentation of confirmation that the rel evant
exam nations have been carried out it is paid in three instalnents: after
delivery, after the child s first birthday, and after the child s second
birthday. After the child' s fourth birthday, a final special benefit is paid
if the last two check-ups are carried out. The success of this nmeasure showed
imedi ately after the introduction of the nother-child pass in 1974: at that
tinme, the infant nortality rate was still 23.5 per cent for every 1,000 live
births, whereas in the follow ng years it dropped by two thirds. [In 1992
only 7.5 and in 1994 only 6.1 of 1,000 |ive-born children died within the
first year.

Devel opnent _of birth rates between 1989 and 1995

1989 1990 1991 1992 1993 1994 1995
88, 759 90, 454 94, 629 95, 302 95, 227 92, 415 88, 669

Infant nortality rate 1974-1993 per 1,000 live births

1974-23.5 1979-14.7 1984-11. 4 1990-7.8
1975-20.5 1980-14. 3 1985-11. 2 1991-7.5
1976-18. 2 1981-12.7 1986-10. 3 1992-7.5
1977-16. 8 1982-12. 8 1987- 9.8 1993-6.5
1978-15.0 1983-11.9 1988- 8.1 1994-6. 3

1989- 8.3 1995-5. 4

326. In 1995, 88,669 children were born. The infant nortality rate
was 5.4 per 1,000 live births.

327. The nother-child pass exam nation progranme ensures intensive health
care for expectant nothers and children up to the age of four, provided by
regi stered physicians and child-welfare centres. Mreover, an extensive range
of information on infant care and nursing, infant care classes, parent classes
and child-welfare centres is offered in the Lander and nunicipalities.
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328. Basically, preventive vaccination is organized on a voluntary basis
in Austria. However, appropriate reconmendations for general vaccination
schedul es are printed in the nmother-child pass. The follow ng vaccinations
are recommended:

Al 3, 4, 5 nonths (4, 5 nmonths Di pht heri a- pertussi s-tetanus (DPT),
if without pertussis) may al so be without pertussis;

A 2. after 3 nonths Haemophi | us infl uenzae b;

A 3. after 4 nonths Polio oral;

A 4. after 14 nonths Fi rst measl es- munps-rubel | a vacci ne;

A 5. 15-18 nont hs Di pht heri a- pertussi s-tetanus (DPT)

booster; if no basic DPT inmunization
only di phtheri a-tetanus booster;

A 6: 7 years Polio oral booster, diphtheria-tetanus
booster with di phtheria toxoid in
reduced antigen dose (Td), second
nmeasl| es- nunps-rubel l a (MVR) vacci hati on;

A 7. 13 years Rubel | a vaccination for girls;

A 8. 14-15 years Boosters (e.g. polio oral
di pht heri a-tetanus booster with diphtheria
toxoid in reduced anti gen dose (Td).

329. The vacci nes agai nst tubercul osis, diphtheria-pertussis-tetanus, polio,
and neasl es-munps-rubell a are provided free of charge. Public vaccinations
are carried out in public health centres, child-welfare centres, schools, and
by doctors comm ssioned by the Public Health Board. Wthin the scope of
liability for vaccination damage, the Covernnent covers any danmage to health
caused by a vaccination recommended in the nother-child pass or ordered by the
border health officers or recomended by the Federal Mnistry of Health
(vacci nations agai nst diphtheria, tetanus, whoopi ng cough, polio, neasles,
munps, rubella, Central European encephalitis, Haenophilus influenzae) with
respect to all costs of nedical treatment, for drugs and nedicines, for
orthopaedi c care and for care and treatnment in hospitals or sanatoriuns.

330. The last incidence of polio in Austria was registered in 1980. It
affected a child that had not been vaccinated and had i nported the infection
fromabroad. The last incidence of diphtheria in a child occurred in 1985.
In 1983, 89 cases of whooping cough were registered; in 1992 the nunber of
cases was 138. Cases of neasles, munps and tetanus are not subject to

regi stration under the Epi dem egesetz (Epidenics Act), which is why no data
are available. According to the data for tuberculosis in childhood provided
by the tubercul osis welfare centres, there were no cases of tubercul osis
anong children aged 0-4 between 1983 and 1992. In 1984, 1987, and 1990
respectively, one case was reported in a child in the 0-14 age group, and

in 1991 one child was reported as having mliary tubercul osis and two children
as havi ng tubercul ous nmeningitis.
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331. Austria provides nationw de hospital care. Section 18 of the
Krankenanstal tengesetz (Hospitals Act) requires the Lander to ensure hospita
care for persons requiring in-patient treatment. In terns of hospital bed
nunbers per inhabitant, Austria is the |eader in Europe, a fact which results
in a preference for in-patient treatnment. Wth the introduction of nedica
home care, a major step was taken by the Austrian health systemto enabl e sick
persons, and particularly children, to be treated in seni-stationary,
out-patients' or nobile facilities, or even at hone.

332. Inthe field of health-care promotion, neasures for school children are
accorded priority. School children and apprentices of all ages are exam ned
annual 'y by a school physician (nandatory health check-up), further mnedica
exam nations may only be carried out with the pupil's consent. The main
enphasis is being placed on neasures in the followi ng areas: diet, exercise,
snmoki ng, drugs, AIDS and, increasingly, psycho-social health. In addition to
nmedi cal care, the Kinder-A dshilfe, a non-profit organization for the care of
H V-positive children, provides information and supports H V-positive
children, their parents and rel atives, for exanple, if there are difficulties
regardi ng kindergarten or school enrolnment. Austria also participates in the
European Network of Healthy Schools, a joint project of the World Health

O gani zation (WHO, the European Union and the European Council, as well

as in the international WHO survey “Health attitude of school children”.

333. In Austrian schools, a health devel opnent programme has been devel oped
and special teaching aids are provided for daily exercise at school. Wthin
the scope of the canpai gn “exercise school”, school physicians and Physica

Educati on teachers are responsible for the early detection of bad posture and
i mpendi ng defects of posture in pupils (screening), and for renedying them

t hrough physical exercise. In order to reduce physical stress and to avoid
psychosonatic synptons in pupils, the Medical Service of the Federal Mnistry
has | aunched an information canpaign “Stress, no thanks!” in schools. To
enhance awareness with regard to ni cotine consunption, a nationw de canpai gn
on the problem *“Snoking in school ?”, was carried out in schools. In the
fight against drugs, “Teaching materials on the drug issue” for the eighth
grade and up, as well as an infornation brochure “Drugs and drug abuse” have
been provided for pupils, parents and teachers.

334. In the Austrian school system sex education is a principle of
instruction. For teachers, a training progranme for the use of “Materials on
sex education” has been developed. In order to study the acceptance of these

materials, a survey, “Efficiency and effectiveness of sex education in
Austrian school s”, taking H V-A DS prevention into account, was carried out,
and a further specific package of measures for A DS prevention, “A DS
information in school” was inplenented in the school s.

335. In the 1990 governnent progranme, the government parties resol ved

to launch an extensive sex education scheme for young peopl e, because the
education of young peopl e was regarded as insufficient. “lIn order to prevent
unwant ed pregnancy and, as a result, abortions, which are neither socially
desirabl e nor nedically recommendabl e, and to reduce the spread of Al DS
access to free contraceptives nust be provided after nedical counselling.”
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336. The information booklet “Balloons in your body - |ove, sex and
tenderness” is the contribution of the Federal Mnistry of the Environment,
Youth and the Fam |y towards educati ng young peopl e on sex issues. Based on
a pilot project on sex education carried out in Vienna and Lower Austria in
1990/ 91, the nodel “Wyrking Goup: Parents-Pupils-Teachers as Partners in Sex
Educati on” was devel oped and tested. The Federal Mnistry of Education and
Cultural Affairs and the Federal Mnistry of the Environment, Youth and the
Fam |y agreed to continue the project after the school year 1994/95 in order
to ensure the inplementati on and coordi nati on of the nmbdel cooperation project
inall of the LAnder. Wthin the framework of this nodel project, parents,
pupi | s and teachers (of different subjects) are offered an opportunity in
five meetings to discuss issues of sex education and to cooperate in the

devel opnent of a sex educati on project for schools.

337. In Austria, all forns of contraceptives are available fromdoctors
and pharnaci es. Sone, such as condons and sprays, are avail abl e without
prescription, others, such as the pill or 1UDs, are available only after
nmedi cal exam nation and on prescription. The abortion pill RU 486 is not
licensed in Austria. The nmost common form of contraception is still the
contraceptive pill. Wth increasing Al DS awareness, however, the use of

condons is propagated, and free condons are handed out to specific high-risk
groups. The correct use of contraceptives should be taught to adol escents.
For this purpose, special sex education and naterials are available in
school s.

338. For famly planning matters, numerous |icensed physicians and a

nati onwi de network of 291 public famly counselling centres are available in
Austria (1994), the public sector covering part of their costs (payroll costs
up to a certain maxi numamount). The mninumrequirenments in terns of staff
are one physician plus one social worker or a marriage and fam |y counsell or.
In addition, |awers, psychol ogists, teachers, sociologists, psychiatrists
and specially trained famly planning counsellors may al so offer counselling
services. Parent counselling is carried out by |icensed physicians, as well
as in the context of child-welfare centres and parent schools. The |icensed
physi ci ans and child-wel fare centres provide the parents with infornation
about behavi oural neasures that are beneficial to the child s health. In
addition, there is a network of about 30 to 40 wonen's counsel ling centres
in Austria, which are generally operated by private groups.

339. In Austria, mninumaquality standards for foodstuffs are |laid down by
strict food | aws, and nunerous environnental regul ations and the use of nodern
t echnol ogy guarantee cl ean drinki ng water.

340. In Austria, there are no ancient custons or rituals that are detrinental
to the health of children.

Child safety in road traffic

341. In viewof the |arge nunber of accidents, the safety of children on the
roads is a central issue in safeguarding the life of children and adol escents.
Therefore, kerb drill is started at nursery school age, and school children are

taught correct behaviour on the roads within the framework of “kerb drills” as
an educational principle. The highway code takes into account the specific
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dangers to which children are exposed on the roads. For exanple, the
principle of trust does not apply to children on the roads, because children
cannot yet assess the dangers of road traffic properly: other road users can
not trust a child to follow the rules of road traffic and behave correctly.

342. Because children often cannot assess road traffic situations properly,
smal |l children in particular must not be allowed on the roads unattended, but
shoul d be trained to behave correctly on the roads by their parents. Above
all, children nust never ride along the footpath or pavenent of a road
unattended on roller skates, scooters or other toy vehicles. The nore
child-oriented provisions introduced under the 19th anendment to the hi ghway
code on 1 Cctober 1994 give children an absolute right of way in certain
situations: in addition to general consideration for children on the roads

a driver nmust always allow children, alone or in groups, to cross the street
wi t hout obstructing or endangering them a vehicle must stop if necessary to
al | ow unobstructed and safe crossing. Children and adult pedestrians have an
absol ute right of way on all pedestrian crossings as soon as they indicate
their intention to cross the street.

343. The so-called “traffic reduction concept”, i.e. the establishnment

of 30 kmh speed limts in the whole or parts of the town area as a neasure
of general traffic safety, is often of vital inportance for children. For
exanpl e, in Vienna alone the nunber of pedestrians killed in road accidents
dropped from81 in 1983 to 35 in 1993, and the nunber of pedestrians injured
dropped from 2,154 in 1983 to 1,638 in 1993. After the successful experinent
of a general speed limt of 30 kmih was carried out in the entire city of
Gaz, all nunicipalities have been allowed to establish 30 knih speed limt
zones according to their traffic policy requirements.

344. Playing on the street is not permtted - except in specially nmarked
residential streets. Children nay only play, roller skate or ride toy
vehi cl es on footpaths and pavenents if traffic is not dangerous and ot her
pedestrians are not jeopardi zed or obstructed (e.g. in residential streets, in
so-called “traffic reduced zones” or other quiet areas). Children wunder 12
may only cycle when acconpani ed by adults. After taking a cycle test and
acquiring a cycle permt, children over 10 may al so cycle alone. Carrying

a passenger on the cycle is not permtted until the age of 16.

345. Oning to the high nunber of cyclists killed and injured in road
accidents, the Austrian Road Safety Board, together wth the autonobile

associ ations, the Federal Mnistry of Health and the Austrian Broadcasting
Conpany, have devel oped a nul ti phase safety canpaign for cyclists,
particularly for children. A though it is not nandatory, the “Helm” canpai gn
recomrends wearing a helmet; “Helm” is presented to children in a specia
children's tel evision programme as an ideal road user. To give nunicipalities
an incentive to establish suitable road conditions for cyclists, the nost
cyclist-friendly nunicipality is anarded a prize every year. In order to

i ncrease the safety of cyclists, the marked “cycle crossings” on roads were
given the same priority as pedestrian crossings as of 1 Cctober 1994,

i.e. cyclists have precedence over other road users on such crossings. In
order to allow schoolchildren to get on or off the school bus safely, other
road users may not pass a stopped school bus if it has its warning lights on
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346. Mbtorized cycles (notor-assisted bicycles, scooters, nopeds) nay be
driven at the age of 16 without a test, and, after passing a test, adol escents
over 16 may also obtain a licence for light motorcycles. A licence for

nmot orcycl es and cars may not be acquired until the age of 18 and requires

a driving test. Helnets nmust be worn by all drivers and pillion riders on

not or - assi sted bi cycl es, nmopeds, notor scooters, |ight notorcycles and
nmotorcycles. The driver of a car and all passengers nust use safety belts,
and special safety equiprment is mandatory for children. Children under 12 nay
only sit in the rear of the car, unless there is a special child s seat fixed
on the front seat. Children under 10 are not allowed as passengers on

notori zed cycl es and notorcycles; children under 8 are only allowed as
passengers on notorized cycles if a suitable child s seat is used.

347. Athough it is known that noped, notorcycle and car drivers under the

i nfl uence of al cohol cause about 2,702 accidents per year in Austria (in 1995,
a total of 593 so-called “disco accidents” with 61 dead and 1, 007 injured,

mai nly young peopl e, was recorded), in which over 100 people are killed, the
Federal Government has not been able to decide on reducing the alcohol Iimt
(currently 0.8 per mlle) for drivers. At |least the population is being nmade
aware of the risks of drunk driving by “Don't drink and drivel” canpaign.

348. In order to protect children (and adults) fromthe health hazards

of air pollution, a nationw de warning systemwas established under the

Snogal arngesetz  (Smog Alert Act). Since it is to be feared that the health
hazard for people all over the world, but especially for children, has
increased with the ozone loss in the stratosphere, |egislative steps have been
taken in Austria to warn the popul ati on of the ozone risk ( Qzrongesetz  (Qzone
Act)), and parents are advised via the media not to allow children out of
doors without protection during the critical time (noon - 4 p.m) on high-risk
days. Moreover, folders and posters telling the “story of the sun” have been
prepared and distributed to schoolchildren at the initiative of Austrian
dermat ol ogi sts and the Krebshilfe (Cancer Aid Society). The dermatol ogy
departnents of the university hospitals and specialized hospitals offer

i nformati on days for the popul ation, with the possibility of having a

free nel anoma check. At the political |evel, Austria has worked hard

t owards banni ng the ozone-destructive CFC technol ogy both at hone and
internationally - not without success.

D. Social security and child-care services and facilities
(arts. 26 and 18.3)

349. Austriais a signatory to Convention No. 102 of the Internati onal Labour
Organi zation on m ni num standards of social security (Federal Law Gazette

No. 33/1970) and has a social insurance system under which approxinately

99 per cent of the Austrian popul ation have either full health insurance
coverage or are insured with a famly nmenber free of charge. Children as the
dependants of insured persons have full health insurance coverage. If the

not her/fat her has heal th i nsurance coverage (as a self-enpl oyed or enpl oyed
wor ker, under unenpl oynent insurance, or under a |egal pension insurance),

the children (legitimate, legitimzed, foster children, as well as the
illegitimate children of an insured fermale, and the illegitinmate children of
an insured mal e provided the parentage is ascertai ned) have heal th insurance
coverage w thout additional contributions having to be paid until they are 18.



CRC T 11/ Add. 14
page 92

Thi s coverage can be extended until the age of 27 if they receive vocati ona
training or are in full-time education. |If children live in the househol d of
grandparents, they may be insured with them The recipients of social welfare
and their children enjoy free heal th i nsurance coverage. For orphans, health
i nsurance coverage is granted within the framework of the orphan's pension.
Chil dren who cannot earn their own incone because of illness or disability,
i.e. who are unable to work, renmain insured with their parent for an unlimted
time. The insured child may receive any nedical treatnment froma genera
practitioner, specialist or hospital, as well as nedicine and ot her nedical
aids at the expense of the insurance.

350. If none of the above cases applies, there is the possibility of
vol untary i nsurance coverage under the Health I nsurance Schene on paynent of
appropriate contributions (1996: between S 448.80 and S 3, 100.80 per nonth).

351. School children and students are insured agai nst the consequences of
accidents in connection with school or university education (e.g. on the way
to school, on school or university prenises, at school events or when acting
as “school safety patrol”) under a school and student accident insurance
scheme. This insurance schenme covers the costs of medical treatnment,
medi ci ne, treatment aids, medical rehabilitation and therapeutic aids (such
as crutches, wheel chairs, etc.). |If the working capacity of the child is
reduced by at |east 20 per cent as the result of such an accident and this
condition lasts |onger than three nmonths after the accident, the child is
entitled to a one-tine paynment of a “disability benefit”.

352. Disability benefits are staggered in fixed amounts according to the
age of the insured and the degree to which working capacity is reduced. |If,
at the likely end of schooling, working capacity is still reduced by at

| east 50 per cent, a “disability pension” is granted as a conti nuous paynent.

353. On the death of one or both parents, the claimto nmaintenance is

repl aced by a social insurance benefit. |If the death of one or both parents
was caused by a work-rel ated acci dent or occupational disease, the child is
entitled to an orphan's allowance, in addition to that and in all other cases
of the death of one or both parents to an orphan's pension, provided that the
i nsured parent had been insured for a specified mninmmperiod. A though this
nont hl y paynment cannot nake up for the child' s pain and sorrow over the |oss
of the parent, the insurance does conpensate for the naintenance paynents by

t he deceased parent. The orphan's pension for children having | ost one parent
amounts to 24 per cent, for children having | ost both parents to 36 per cent,
of the pension due to the deceased.

354. Apprentices and (young) enpl oyees must be insured by their enployer
(i.e. health, accident and pension insurance), including unenpl oynent
insurance if they receive nore than a specified m ni numincorne.

Child-care services and facilities

355. The right to a kindergarten place for every child of working parents is
not currently laid down in the kindergarten | aws of the Lander. However, by
devel opi ng the kindergarten system it is being attenpted to provide as many
ki ndergarten places as possible within the franework of the limted financial
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nmeans available for this purpose. Childcare facilities such as ki ndergartens,
day centres and day nurseries are provided primarily at the local |evel by

i ndi vidual mnunicipalities or by a union of nmunicipalities. In addition

chil dcare services nmay al so be established and provided by suitable private
persons or |egally recognized churches or religious communities. Public
child-care services - which are set up in response to concrete denand - are
open to everyone; private facilities only receive public support if they are
al so open to everyone. Various kindergarten and day centre | aws, such as the
Upper Austrian kindergarten and day centre |law, take the right of the nentally
or physically disabled child to integrative special care and assistance into

account .

356. According to a survey conducted in 1992/ 93,
nurseries (207 public),

centres (347 public)

in Austri a,

there are 316 day
4,084 kindergartens (3,040 public) and 554 day
responsible for a tota

of 226,563 chil dren

Nurber of ki nder gartens/ nunber of children | ooked after
1989/ 1990 1990/ 1991 1991/ 1992 1992/ 1993 1993/ 1994 1994/ 1995
3 876 3 915 3 983 4 084 4 212 4 378
184 027 185 247 187 031 192 719 199 928 210 940
Number of day centres/nunber of children | ooked after
1989/ 1990 1990/ 1991 1991/ 1992 1992/ 1993 1993/ 1994 1994/ 1995
497 514 541 554 577 614
25 092 25 550 25 971 27 093 27 740 28 721
Nurmber of day nurseries/nunber of children | ooked after
1989/ 1990 1990/ 1991 1991/ 1992 1992/ 1993 1993/ 1994 1994/ 1995
285 296 293 316 397 374
6 696 6 617 6 392 6 751 7 110 7 627

357. The care of children under three in day nurseries has little tradition
Day nurseries are hardly made use of in Austria, which is due, on the one

hand, to the | ow nunber of such facilities and, on the other
maternity | eave for nothers and fathers,
years' ful

an i nfant.

to two-year-olds are | ooked after in day nurseries;

who may avai l

to the generous

t hensel ves of the two
(or four years part-time) paid naternity | eave for |ooking after
Only 0.1 per cent of children under one and 2.2 per cent of one

5 per cent of two to

three-year-olds are | ooked after either in a day nursery or kindergarten.
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358. In the scheduling of opening hours and holidays of child-care services
there is a consistent |ack of consideration for parents with children. Wth
regard to opening hours, there are clear regional differences. In Vienna,

93 per cent of kindergartens are open all day, in one Land only 5.7 per cent,
and in another only 2.7 per cent of the kindergartens. As a result of the
closing times of kindergartens, working parents nust nake a host of private
arrangenents (e.g. support from grandparents, baby-sitter, day-care

nother, etc.) to ensure that their child is | ooked after all day.

359. Since the nunber of single parents and “core famlies” without
grandparents or close relatives to help out in energencies is increasing, the
dermand for famly assistants is constantly rising. Famly assistants hel p out
i n unexpected emergenci es and exceptional circunstances, for exanple they help
the nother after the birth of a child by supervising the ol der children, or

they take on the housework in case of illness. An alternative to
institutional care that is very nuch preferred, particularly in rural areas,
is the “day-care nother”. She usually |ooks after one or nore children aged

frominfancy upwards, either all day or half-day. This formof day care is
offered by the child welfare authorities, social self-help organizations, and
private persons and organi zati ons.

360. There are individual cases of so-called “self-organized children's
groups”, which are a hybrid formof kindergarten and day-care nother. Such
groups consi st of a small nunber of children and ensure intensive individua
support for the children concerned as well as particularly strong invol verment
of the parents who (may) exert a significant influence on the group's daily
activities and the pedagogi c principles applied.

361. The share of school children that are | ooked after institutionally

out side school is significantly |low Wereas 6.3 per cent of seven to eight
year-olds are | ooked after in day centres and all-day schools, this share
drops with increasing age and is only 1 per cent anong the 14 to 15-year-ol ds.
Al inall, only 3 per cent of all 6 to 15-year-olds attend a day centre and
1.5 per cent to an all-day school. The regional and urban/rural differences
interns of supply are also significant. |In Austria, children usually attend
school only in the nmornings; only about 10 per cent of all school children
attend an al |l -day school .

362. The fact that the proportion of school children who are | ooked after
institutionally in the afternoon is significantly lowis the result of, among
other things, the lack of available places in day-care centres.

363. Wth the 1993 reform of regular school education, the ongoing schoo
experinments concerning all-day school forns up to the eighth grade were
integrated into the school system CQurrently, these all-day school fornms are
not offered very frequently and are optional. The children's parents are
required to pay a graded contribution, depending on social criteria, to the
cost of neals and supervision and the leisure activities of the children

| ooked after all day. Daily supervision - except on Saturdays and Sundays -
is offered by state schools until 6 p.m; all other schools are only required
to remain open until 4 p.m
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364. Even if there is general political agreenent that a higher care

rate nust be achieved, the concrete assunptions of the responsible politicians
as to the actual need for kindergarten places differ. Oning to the urgent
need to establish nore child-care services, concrete plans have been drawn

up in various Lander (for exanple, Upper Austria has projected a further
expansion of the total of 679 public and private kindergartens). Awareness of
the partial deficit is enbodied in resolution E 156 NR XVIII. G, Pt. 4., in
accordance with which a need-oriented, nationw de expansion of qualified

chil d-care services oriented towards the needs of working parents and their
children is to be ensured by political, legislative, fiscal and admnistrative
nmeasures at the national and regional |evels.

365. In conplying with this resolution the Austrian Federal CGovernnent has,
inits working agreenent for the XIXth | egislative period, resolved to | aunch
an action programe to harnoni ze the work of parents with children and
child-care services: nore qualified part-time job opportunities, expansion of
qualified child-care facilities (kindergartens, nurseries, day-care nothers
and fathers, day-care groups) with appropriate all-day opening hours and
socially graded fees. Moreover the Governnment agreed to provide S 600 mllion
in assistance to the Lander for expanding all types of child-care facilities.

E. Standard of living (art. 27, 1-3)

366. By international standards, Austria has an extensive and fairly
effective systemof famly support. According to a calculation by the CECD,
the “well devel oped, generous famly support systemin Austria” has the third
hi ghest | evel anong the CECD countries. In terns of direct transfer paynents,
whi ch anmount to 17 per cent of the average gross income of an industrial
worker, the highest famly transfers within the entire CECD region are paid
in Austria.

367. However, in terns of fiscal support for children, which anmounts

to 3.7 per cent of the nmean gross incone of an industrial worker, Austria was
still behind the average of the CECD countries in the early 1990s (Bel gi um
11.7 per cent and Germany: 9.4 per cent). The tax all owance for children of
3.75 per cent of the gross nonthly incone, that has been in effect since 1993,
has presumably inproved Austria' s position with regard to child-related tax

al |l onances. According to a conparative calculation by the Central Statistica
Ofice (1994), Austrian famlies ultimately receive 92.4 per cent of their
gross income, on average. Between 1985 and 1993, incone growth of an average
famly with two children (net and adjusted for inflation) averaged

18.1 per cent. Even if overall famly support is generous in Austria, it does
not cover all the costs for the care, upbringing, education, leisure, etc. of
children.

368. The central instrunent of the current systemof direct paynments to
parents with children is the Fam | i enl ast enausgl ei chsgeset z (Fam |y Burden
Equal i zati on Act) under which the nother, as the parent who generally keeps
the home, has a primary claimto famly allowance. A claimfromthe child
itself is provided for only if the child is a full orphan or nost of its

mai ntenance is not paid by the parents. The famly allowance is granted for
children of foreign workers, if a worker is legally enployed in Austria or has
had hi s/ her permanent residence there for at |east five years. There are
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special provisions for EEA (EU) citizens. Recogni zed refugees and statel ess
persons are considered equal to Austrians with regard to claimng the famly
al | onance.

369. Basically, the naxi numperiod for which the famly allowance is granted
is up to the person's 27th birthday (in connection with vocational training).
This age limt does not apply to considerably disabled children who wll
probably never be able to work; their claimis not subject to any tine limt.
The famly allowance rate is graded according to age. For children under 10,
the basic rate anobunts to S 1,300 per nonth. Fromthe start of the cal endar
year in which the child reaches the age of 10, the famly all owance increases
to S 1,550 per nonth, fromthe start of the cal endar nmonth in which the child
reaches 19 to S 1,850 per nonth (age supplenent). For considerably disabled
children there is an S 1,650 supplenment to the famly all owance descri bed
above (higher fanmly allowance). Between 1979 and 1991, the fanmly all owance
rose nomnally by 69 per cent.

370. Mbst Lander also offer a “fam |y supplenent”, especially for fanlies
with many children, so that the financial burden of parents with nore than
one child is eased and one parent can stay at honme to | ook after the children
during the time in which this supplenment is paid. In Vorarlberg, for exanple,
66 per cent of all famlies receive a supplenent anmounting to between S 3,414
and S 4,279 per nont h.

371. The birth grant - the claimto which is linked to special nedical care
for expectant nothers, infants and snall children (“nother-child pass”) -
primarily pursues health objectives. The first instalnent of the birth grant
(S 2,000 without the nother-child pass exam nations) is paid out when the
child is born. Aclaimto paynent of the birth grant and a special benefit

(a total of S 15,000) arises when proof has been provided that the regul ar
nmedi cal exam nations of the expectant nother and the child, as required under
the nmother child pass, have been carried out. The higher first payment of the
birth grant, S 5,000, is paid one week after the child s birth (w thout the
Mot her Child Pass exam nations, or, when the child does not survive its first
week, only S 2,000 are paid), the second instalnent of S 5,000 is paid on the
child s first birthday, and the third instalment of S 3,000 is paid on the
child s second birthday. On the child' s fourth birthday, a final specia
payment of S 2,000 is nade.

372. The central famly-notivated and child-oriented formof tax all owance
is the child allowance. Together with the famly all owance, a fixed “child
al | onance” (graded according to the nunber of children) is paid. This

al | onance anounts to S 350 for the first child, S 525 for the second child,
and S 700 for every further child per nonth. 1In addition, a parent who does
not live in the sanme household as the child and who pays mai ntenance for the
child and does not receive fanmly allowance is entitled to a mai ntenance

al | onance equivalent to the child all owance for every child for whom he/she
pays nai nt enance.

373. Despite this relatively generous system by international standards, of
child-oriented transfer paynents, a |arge nunber of children in Austria are
living on the edge of poverty, according to a study carried out in May 1994 by
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the Federal Mnistry of Labour and Social Affairs entitled * Ar nut sgef &hr dung
in Gsterreich ”. Anyone whose per capita incone is |ower than S 4,800
is considered as “poor” or “on the edge of poverty”. In the group of

si ngl e-i ncone househol ds, 10 per cent of all couples with one child have to
make do with less than S 14,400 per nmonth, 28 per cent of all couples with two
children with less than S 19,200, and 46 per cent of all couples with three
children with less than S 24,000. Anong the doubl e-i nconme househol ds,

2 per cent of all couples with one child, 5 per cent of all couples with

two children, and 20 per cent of all couples with three children are |iving

on the edge of poverty.

Vi1, EDUCATI ON, LEI SURE AND CULTURAL ACTIM TI ES

A Education (art. 28)

374. Under Article 2 of the Protocol to the Convention on the Protection of
Human R ghts and Fundanental Freedons of 20 March 1952 (Federal Law Gazette
210/ 1958), which has the ranking of lawin Austria, “No person shall be denied

the right to education”. In Austria, all school and education facilities,
fromprimary school to university, are free of charge. Wen granting the
“right to education” and fulfilling the obligations it has assuned in the

field of upbringing and education, the State nust take into account the
parents' right to ensure that the child is reared and educated in accordance
with their own religious and ideol ogi cal val ues.

375. Conpul sory education is governed by the Schul pflichtgesetz (Conpul sory
Education Act). Under this |law, conpul sory educati on conmences on 1 Septenber
following a child s sixth birthday and | asts for nine school years. Children
who are not yet of school age nust be admtted, at the request of their
parents or persons responsible for their upbringing, to first grade at the
begi nning of the school year if they reach the age of six before the end of
the current cal ender year and are “mature enough” for school. |If a school-age
child is not “mature enough” for school, it has the opportunity to attend
preparatory school instead. Adolescents in apprenticeship or other forns of
vocational training nust attend vocational school in addition to vocationa
training (conpul sory vocational education; conpul sory agricul tural and
forestry education).

376. (eneral access to schools is guaranteed under the Federal Constitution
(art. 14, para. 6) and the Schul organi sati onsgesetz  (School O ganization Act,
sect. 4, para. 1) under which public schools are open to everyone, regardl ess

of birth, sex, race, social background, class, |anguage or religion. The sane
applies to kindergartens, day-care centres and student hostels. Exenption
fromschool fees is laid down in section 5 of the School O ganization Act and

in section 14 of the Pflichtschul erhaltungsgrundsatzgesetz (Conpul sory Schoo
Mai nt enance Act): every child is entitled to attend conpul sory general and
vocational schools, internediate and higher schools, and institutes for the
training of educators and teachers in accordance with their interests and
abilities. Public school education is free of charge

377. In cases of need, the Schilerbeihilfengesetz (School Gants Act) grants
pupils of |owinconme parents financial support (school and boardi ng grants)
in order to allowthemto attend school beyond the age of conpul sory
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education, and to nake boarding easier for them |In order to offset the costs
incurred by parents in raising and sending their children to school, the State
takes over all costs of school transport for distances of nore than

2 kilonetres (no limt for disabled students) by granting a transport

al | onance or free season tickets for pupils and apprentices, and by providing
the necessary textbooks for pupils attending a public or quasi-public

conpul sory school or a secondary or higher school in Austria as regul ar
students. This is regulated under the Fami | i enl ast enausql ei chsgeset z (Famly
Burden Equalization Act). Owing to the enornous cost of these State services,
a 10 per cent contribution to be paid by parents was introduced in the
framework of the cost-cutting measures adopted by the Governnent in 1995
(“austerity package”).

378. (Free) access to universities is guaranteed under the Al | genei nes
Hochschul st udi engesetz  (CGeneral University Studies Act), under which every
Austrian citizen (foreigners according to the places available) is entitled

to enrol at an Austrian university provided he/she fulfils the educati onal
requirements. In cases of need, the St udi enf 6r der ungsgesetz 1983 (Students
Support Act) provides financial support to students whose parents have a | ow

i ncome or are poor.

379. The obligation to provide educational and vocational guidance is
fulfilled by section 3 of the School Oganization Act. Pupils and

parents nust be inforned about the tasks and requirenments of the various
school types, and particularly in the fourth and eighth grades, as well

as before graduation froma type of school, advice should be given about
recomrended further education, depending on the interests and abilities

of the child. A pedagogical and psychol ogi cal service, called

“ Schul psychol ogi e-Bi | dungsberatung ", is offered by the federal school
authorities in the Lander (regional and district school boards) to assist
anyone invol ved in the education and upbringing of pupils of all school types
on issues of vocational choice, decisions regarding school enrolnment and
school change. The responsibilities of the pedagogi cal and psychol ogi ca
service al so include cooperation with other counselling services, such as the
| abour exchange, etc., and providing information through publications, as well
as working together with the pupils and educational counsellors at secondary
school s and granmar schools. In secondary schools and grammar schools, the
opti onal subjects “vocational orientation and educational information” and
“professional and working life orientation” contribute towards pronoting
character formation and clarifying future wal ks of life.

380. The obligation to attend | essons and obey school rules is directed
towards the child itself. Quardians nust act only as the representatives of
pupi I s who do not have the capacity to act thensel ves, and conscientiously
fulfil those obligations arising fromthe children's school attendance.
Pupil s may absent thenselves fromlessons only if they are justifiably
prevented fromattending, as in case of illness or other extraordi nary
circunstances. Last but not |east, a broad range of subjects and educati onal
princi pl es shoul d al so provide an incentive for regul ar school attendance.

381. The teaching staff nust not use any educati onal neasures that woul d
injure the human dignity of the children, such as corporal punishnent,
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insulting remarks or collective punishment, in order to naintain discipline
(sect. 47, para. 3 of the School Education Act). Desirable and perm ssible
educati onal measures are positive acknow edgement of performance, requests to
change behaviour, or reprimands. A child nay be transferred to a different
class for educational reasons or in order to maintain discipline. If the
child does not anend its undisciplined behaviour, the school conference nmay
threaten expulsion. A child may be expelled - only by the authorities - in
the foll ow ng cases:

If it grossly neglects to fulfil its duties (collaboration, integration
into the conmmunity, punctual and regul ar attendance);

| f educational methods have fail ed;

If its behaviour is a threat to the norals, physical safety or property
of other children

382. In order for children with behavioural or educational difficulties to
renain integrated in nornal school, they are provided with the opportunity to
di scuss their problens with nenbers of the pedogogi cal and psychol ogi ca
service and to overcomne their difficulties with his/her help. The

psychol ogoi cal school service deals with three areas: the individual (pupil
parent, teacher); the individual subsystens (famly, classmates, friends
school) and the overall system (school system society). The three basic

obj ectives pursued are prevention, intervention and rehabilitation, and the
three nodes for inplenmenting these objectives are counselling, acconpanying
assistance and treatnment. In the field of counselling, available services

i ncl ude comuni cation aid, information aid and assi stance in recogni zing one”s
own strengths and weaknesses (diagnostics), in clarifying and articul ating
probl ens and in devel oping plans for the future. A simlarly conprehensive
range of concrete services is also available in the fields of acconpanying
assi stance and treatnent. Sone 30,000 pupils, as many parents and about

10, 000 teachers nmake use of such services per year, on a voluntary,
confidential, unbureaucratic basis and free of charge

383. The Austrian school system pronotes international cooperation in the
field of education by organizing various school events, for exanpl e exchanges
with other countries. The CECD CER project “Environment and schoo
initiatives”, which was initiated by the Austrian school adm nistration

in 1985, is being inplenented through the establishnent of an environnental

i nformati on network and through | ocal counselling and training opportunities.
Wthin the framework of this schene, an eval uati on of environnental education
and environmental educational policy in Austria was carried out in 1992. The
project will continue with a third phase in 1995/ 96.

384. In order to pronote “Gernman as a foreign | anguage”, Austria offers

i ntensi ve advanced education courses (e.g. in 1992, a three-week synposium
“Amrerica Latina-Austria”) at international |anguage fairs and within the
framework of nmultilateral cooperation for students and teachers of German from
all over the world. Since the opening up of the borders with our eastern

nei ghbours, Austria has, at the request of the | ocal education authorities,
undertaken to support the initiated educati onal refornms within the franmework
of cooperative projects and by sendi ng pedagogi cal counsellors. Mreover, it
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has been possible to support financially the refurbishnent of individua
schools (e.g. a nusic school in Shkoder, A bania) through donations from
Austrian school s and the Austrian school administration. Austria also
participates in the CDCC projects “Teacher bursaries schene” and “Language

| earning for European citizenship”, and the EuryD CE project, as well as in
CECD educational activities. 1In order to devel op educational partnerships
with Eastern and Central European countries further, school partnerships,
pupi | and cl ass exchange activities, and bilateral |anguage visits are being
support ed.

385. The wide range of subjects offered by Austrian schools ensures that the
various interests and talents of the children can be devel oped. A though the
school systemis uniformin principle, the Austrian school systemoffers a

wi de range of different types and forns of general and vocational school
structured according to age and nmaturity on the one hand, and the different
talents of the children, their ains in life and career-w se on the other hand
(sect. 3 of the School Organization Act). In order to guarantee children as
much freedom of choice with regard to school and education as possible, these
vari ous school types and fornms are matched in terns of the ability to change
fromone to another. The schools are classified:

According to curriculuminto (a) general schools, (b) vocational schools
and (c) institutes for the training of educators and teachers;

According to level into (a) conpul sory schools, (b) secondary school s,
(c) higher schools and (d) acadeni es.

386. The various nmental and physical skills of the children are furthered
through a differentiated range of subjects: conpul sory subjects, alternative
conpul sory subjects, conpul sory practical courses, support tuition, optiona
subj ects and optional practical courses. In addition, the possibility of

i npl enenting curricula for individual schools within an established franework
aut ononousl y, al so ensures additional differentiation. The subject “physica
education” is part of the curriculum In addition there are various school s
with an enphasis on sports; there are al so schools that focus on nusic and
creativity. In inplementation of the Covernment's “austerity plan”, the range
of optional subjects and optional practical courses offered at school s has
been reduced, and a financial contribution towards the costs of school books
is to be introduced.

B. Ains of education (art. 29)

387. The ains of education of the Austrian school systemare laid dow in the
School Organi zation Act (sect. 2), according to which the tasks of school are:

To foster the devel opment of the talents and potential abilities of
young persons in accordance with ethical, religious and social val ues
and the appreciation of that which is true, good and beautiful by giving
them an educati on corresponding to their respective stages of

devel opnent and to their respective courses of studies;

To give young peopl e the know edge and skills required for their future
l'i ves and occupati ons;
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To train themto acquire know edge on their own initiative;

To train young peopl e to becone heal thy, capable, conscientious and
responsi bl e menbers of society and citizens of the denocratic and
federal Republic of Austria;

To encourage themto devel op i ndependent judgenent and socia
under st andi ng, and to be open-mi nded to the phil osophy and politica
t hi nki ng of others;

To enabl e young people to participate in the econonmic and cultural life
of Austria, of Europe and of the world

To enable themto make their contribution, in |ove of freedomand peace
to the common task of mankind

388. The school reformof 1993 allows disabled and non-disabled prinary
school children to be taught together in all schools and not just in those
participating in the pilot project. (For further details see chap. VI
sect. B, above.)

389. The manifold educati onal duties of school cannot be allocated to any one
singl e subject, but can only be fulfilled in a rmultidisciplinary way. The
curricul umof school s providing general education includes the follow ng
educational duties (so-called educational principles): health education

readi ng, nmedi a education, nusic, political education (including peace
education), sex education, speech education, environnental protection, kerb
drills, economcs (saving and consuner education). The working group on

envi ronnent al education, an i ndependent working group set up within the
framework of the Austrian Society for Nature and Environnmental Protection, has
carried out a nunber of projects in the field of environmental education -
financed equally by the Federal Mnistry of Education and Qultural Affairs and
the Federal Mnistry of the Environnent. The project “Environnent - school -
communi ty” shows how effective cooperation can be achieved in projects at

| ocal |evels and provides practical exanples. The “Ecol ogi cal work
experience” project is also directed towards environnental education in and
outsi de schools. The canpaign “Protect the Earth's atnosphere” deals with
both | ocal and gl obal aspects. The “Environnental Education Fund” has al so
been set up to pronote environnental education initiatives.

390. The curricul umautonony at the secondary level (fifth to eighth grades)
introduced in 1993 - allow ng the school forumin conpul sory general schools
(consisting of equal parent and teacher nenbership) and the school commttee
in general secondary schools (consisting of three pupils each fromthe ninth
grade upwards, parents and teachers) to nake autononous decisions with regard
to the curriculumwas an inportant step towards the joint denocratic

organi zation of educational subjects. The school authorities provide the
framework w thin which schools can autononmously fix their own focal points.
In addition, the authorities exam ne the autononous curricula to ensure that
conparability of leaving certificates is naintained and that the interests of
pupi | s and persons responsible for their education, going beyond the scope of
the school in question, are given sufficient consideration.
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391. The discussions on school autonony and its effects on the position of
children in the school environnent has clearly shown the different interests
of the various partner groups and has led to the conviction that at |east a
right for secondary school children to be heard should be introduced in the
school partnerships in order to take the concept of full participation in the
sense of the agreenent into account. Wthin the framework of this pupi

i nvol venent in adm nistration, children not only have a right to be informed
of all issues affecting thembut also to have their ideas on the organization
of education heard by the teachers. A so, every pupil can make suggestions or
comment on the proposals of the teacher or other pupils. Al pupils are also
entitled to participate in organizing school Iife in the formof projects on
political, civic and cultural education or on “social |earning” or on |eisure
activities.

392. At all schools, pupils fromthe fifth grade upwards partici pate
denocratically in the organi zation of school life, directly and through their
pupi | representatives at class |evel (class speakers). Fromthe ninth grade
upwards they al so el ect pupil representatives at departnental |evel
(department speakers) and school |evel (school speakers). The pupil
representatives have the following rights vis-a-vis the teachers, school

di rector and school authorities:

Ri ght to be heard;

Right to any information regarding matters affecting the pupils in
general ;

Ri ght to nake proposal s and statenents;
Right to participate in the organization of classes;
Right to participate in the selection of teaching aids.

The school speakers have even nmore participation rights: the right to attend
staff conferences, the right to participate in decisions regarding the
transfer of a child to another class (as a punishnent), and the right to
participation in decisions regarding the expul sion of a child.

393. In addition, the school speaker and his/her two deputies are nmenbers of
the school committee which, apart from having an advisory capacity, also has
the right to participate in decisions. For instance, the school commttee
deci des on the organi zati on of school events that |ast for nore than one day,
or on the school regime, but also on all issues of school autonony, for
exanpl e, as regards curricula or the five-day week

394. In addition, the Schilervertretungengesetz (Pupils' Representation Act)
provides for the representation of pupils at the regional and national |evels.
Menmbers of representative bodies are el ected by the school speakers of the
general higher schools, of the vocational mddle and hi gher schools and of the
institutes for the training of educators and teachers. A ong with the duties
assigned to the regional and federal pupils' bodies, they have particul ar

rights which include: advising the school authorities on fundanenta

qgquestions relating to teaching and educati on, submtting opinions on draft
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bills and decrees, nmaking suggestions on the issuing of |aws and decrees,
presenti ng wi shes and conpl ai nts, and the planning and carrying out of further
education events for pupils' representatives.

395. Under resolution E 156-NR XMI111.@&, 2.c, (see chap. |, above), nore
possibilities are to be created for pupils to participate in decision-making.
In conpliance with this nandate, it was recently decided that teachers,
parents and pupils may participate in the appointment of school principals by
submtting a witten comrent on each of the candidates to the regi onal schoo
boar d.

Freedom of science - private schools

396. “Knowl edge and its teaching are free. Every national who has furnished
in legally acceptabl e manner proof of his qualification has the right to found
establ i shnments for instruction and education. Instruction at hone is subject

to no such restriction. The Church or religious society concerned shall see
toreligious instruction in schools. The right to suprene direction and
supervi sion over the whole instructional and educational systemlies with

the State” (art. 17 of the Basic Constitutional Law). This article of the
Constitution is of significance for the basic structure of the Austrian schoo
systemin several respects. On the one hand, it postul ates the freedom of
know edge and its teaching, and on the other, is the basis of the principle
that the State nust both allow privately run schools and respect the right of
deregistration fromstate schools in favour of home tuition. In addition, it
establishes that religious instruction in schools nust take place within the
sphere of influence of the relevant church or religious community, and in the
final sentence |ays down the principle of state sovereignty with regard to
tuition, as opposed to church supervision as was the case in former tines.
School s can thus be described as state institutions and a sphere of the
State's sovereign activity. This is manifested by the fact that the State is
entitled to order conpul sory schooling, and al so by the fact that successful
conpl etion of certain types of school is linked to certain rights, such as the
right to be admtted to university.

397. The establishnent of private schools under the Privat schul geset z
(Private Schools Act), Federal Law Gazette No. 244/1962, requires, on the one
hand, that conditions laid down in it with regard to the school board, the
director and teachers, classroons and teaching nmaterial must be net. |If the
legal requirements are fulfilled, the establishnent of a teaching institution
and the teaching of classes therein are guaranteed. Parents may enrol their
children in a private school or even have themtaught at honme. However,

chil dren who have recei ved hone schooling nust take exam nati ons conduct ed

by state teachers at the end of every school year.

C Lei sure, recreation and cultural activities (art. 31)

398. In general, the natural environnment provides plenty of suitable areas
for children and young people to play and to work off their need for physica
exercise. |In urban areas, however, the need for appropriate facilities is
hardly taken into account. In some conmunities and towns in Austria, children
and youngsters are now invited to participate in the planning process prior to
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the construction or design of school buildings, traffic, residential and
leisure facilities, but only to a very noderate degree. Furthernore, there
are endeavours on the part of sone committed architects to create binding
standards whereby suitabl e areas are reserved for playgrounds, etc. in the
pl anni ng of public or residential areas.

399. In sone of the Lander, there are mandatory regul ati ons for housi ng and
residential construction concerning the provision of playgrounds for children;
in general, there is at | east the enpowernent of architectural design enabling
pl anners to provi de adequate public playgrounds and sports areas suitable for
children and young people. |In Lower Austria and Upper Austria, communities
are obliged to construct at |east one public playground for children. In
Styria, at |east one public playground and public sports facilities have to be
provided in built-up areas with nore than 1,000 inhabitants. Communities with
snal | er popul ati ons shoul d al so have at | east one public playground, which is
why statistics showthat in this Land there is a public children's playground
per 1,000 inhabitants.

400. The child' s right to peace and leisure, to play and to age-adequate
active recreation is very inportant in Austria. For exanple, every Land has
its own youth department which is in charge of youth activities. |Its task

is to pronote the devel opment of children, adol escents and young adults

by providing suitable advisory and materi al assistance to stinulate
self-initiatives, and to support the famlies in the exercise of their
educational duties, particularly in the field of recreation. Under youth

wel fare legislation, public youth welfare authorities should cooperate cl osely
with the institutions for out-of-school youth education and other institutions
for the care and devel opnent of mnors in the fulfilment of their duties.

401. The biggest children's recreation activity in Europe, the * W ener
Ferienspiel " (MVienna holiday ganes), a festival for children and parents,
takes place in Vienna during the summer holidays (fromearly July until early
Septenber). Children can choose from anongst 9,500 activities offered within
the framework of “ Wen spielt ” (Vienna plays), Jugend in Wen ” (Youth in
Vi enna) and “ Spielebox ” (Gane box). In 47 municipal parks, children can
participate in the project “Ganes in the park”; 8 to 14-year-olds build a
children's village called “* Flodo” in the artists' quarter. |In order to give
children and their parents an opportunity to play together, fanly ganmes are
organi zed. Wthin the framework of an integration project, disabled children
can al so be integrated and participate in these ganes.

402. In recent years, a considerable nunber of baby and children's

hotel s, hotel kindergartens and other youth recreation activities have been
established. The “holiday on the farni has always provided city children with
plenty of opportunities to satisfy their need for physical novenent and
adventure. Meanwhile, the Austrian tourist industry has di scovered a market

ni che, narely, baby and children's hotels, hotels for parents with children
and hotels with integrated ki ndergartens, equipped with all the facilities
necessary for children, such as safe appliances and sockets, children's

toilet seats, coat hooks and towel rails within the reach of children, and
babyphones. In addition, an extensive entertai nnent progranmme for children is
offered, e.g. handicrafts, drama groups, pony riding and many ot her things.
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403. The Austrian youth hostel s associ ati on organi zes a youth recreation
activity for young workers in need of recreation, at which the young peopl e
are taught about work-outs, healthy diet, nental training and sensible, active
| eisure activities. For children with school problens, so-called |earning
hol i days are organi zed, where study for exam nations that nust be repeated

can be conbined with sports and other leisure activities. |In general, great
efforts are nmade to make youth hostels attractive for famlies with children
(p!l aygrounds, beds for small children and play areas for children).

404. At home, children and adol escents spend nmost of their leisure time
consum ng what the nedia offer: 12- to 14-year-olds, for exanple, are the
nost intensive radio listeners with 71 per cent of this age group |istening
daily. About 60 per cent of three-year-olds and alnost all four-year-olds are
regul ar viewers of television programmes: on the list of the nmost common

| eisure activities, watching television cones third with 80 per cent

(first: homework, second: playing with friends/brothers and sisters, and
fourth: listening to nmusic (76 per cent)). The average daily view ng tine of
3- to 1l4-year-olds is 90 mnutes, the main viewing tine of children is between
6 ppm and 10 p.m In terns of popularity, cartoons cone before youth and
children's programmes; next cone novies and sports programres, followed by
crime stories and serials. The national broadcasting conpany (ORF) is legally
bound to provide special programmes for children. Currently, the children's
programre runs from6.30 am to 9 am, and from1l p.m to5 p.m (“Confett
TiVi”) plus 10 mnutes of news for children (“Mni-ZiB’). The CRF children's
programre has a coverage of 10 per cent, i.e. a market share of 38 per cent
between 3 p.m and 5 p.m

405. Only a few cinemas offer special children's novies (Votiv Kino, Kosnos
Ki no, Movienento). Going to the cinenma becones interesting only when children
grow ol der: 40 per cent of 7- to 15-year-olds never or hardly ever go to the
cinema, 1 per cent go (alnost) every week, 17 per cent go once a nonth, and

42 per cent go to the cinema less often. Mvies for children are subject to
the Children and Adol escents Protection Acts of the Lander: children under
the age of six are generally not allowed to go to the cinena, although for
certain events this ban is lifted: the age limts for novies (over 6,

over 10, over 12, over 14) are determned by a commi ssion at the Federa

M ni stry of Educati on.

406. The Austrian FilmPronotion Fund, in close cooperation with the national
broadcasti ng conpany (ORF), tries to pronote Austrian (children's) film
producti ons, and novi es, docunentaries and youth filns associated with the
city of Vienna are pronoted by the Vienna FilmPronotion Fund. At children's
filmdays and children's filmfestivals (e.g. the annual Vienna Children's
Fil m Days), special and often internationally successful films for children
are shown which try to portray the specific situation of children and hel p
them understand situations and sites of action, so that they can develop a
feeling of comunity and togetherness. Wthin the framework of media
education in schools, children's and school filmfestivals are held as well.

407. In Austria, videos are distributed by about 100 outlets of international
video distributors. Anongst the young consurers, the 7- to 15-year-olds are
the greatest users of the video supply: 35 per cent of this group watch
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videos for one to two hours per day, with an average viewing tine
of 72 minutes. For nore details about restrictions under the Children
and Adol escents Protection Acts, see chapter 1V, section Q above.

408. Children's and youth theatres are not very popular with Austrian
children. In 1985, 78.8 per cent of 6- to 9-year-olds had never been to a
theatre. Theatre for children is offered mainly by free-lance theatre groups
or by the departnents for children's and youth plays of the regional theatres,
and irregular children's theatre festivals inprove the range of children's
theatre offered in the short term At four locations in Vienna the Theat er
der Jugend (Theatre for the Young), an Austrian nodel theatre established
in 1934, offers its nore than half a mllion young visitors productions that
are suitable for primary and secondary pupils and students. Part of the
success of this theatre is its close cooperation with the schools and
teachers

409. The Austrian publishers, including eight publishers of books for
children and young peopl e, |aunch about 150 to 200 books for children and
young peopl e every year. The reading of such books is pronoted mainly by an
excel l ent network of public libraries, and not |east by the establishment of
an international institute for children's literature and readi ng research
(Children's Literature House), by the Catholic Studies and Counselling Ofice
for Children's and Juvenile Literature, and by the Austrian Children's Book
A ub (founded in 1948). Additional inpulses for children's and juvenile books
cone fromthe Austrian children's and young peopl e's book award, the Austrian
state award for children's and young people's literature, the children's and
young peopl e's book award of the Gty of Vienna for illustrations, as well as
the Carinthian award for children's and young people's literature and the
juvenile literature award of the Styrian governnent. For children who enjoy
| ei sure reading, regular children's book exhibitions with opportunities for
undi sturbed readi ng are organi zed regul arly by some towns.

I X, SPEQ AL PROTECTI VE MEASURES

A Children in distress

1. Refugee children (art. 22)

410. In conpliance with a resolution by the Austrian Federal Covernmnent

of 1991, Austria still stands up for accepting political refugees, but with
the restriction that hospitality cannot necessarily “apply to i nmgrants who
have |l eft their hone country for other reasons or who have al ready been
accepted by other countries”.

411. In 1994, a total of 5,082 applications for asylumwere nmade in Austria,
and in 1995 the nunber rose slightly to 5,920. Styria is exenplary for asylum
applications by mnors (under 19 years of age), where 50 of a total of

143 mnor asylum seekers were aged between 14 and 19 in 1994, and 82 of a

total of 206 persons were aged between 14 and 19 in 1995, Wth very few
exceptions, the asylum seekers over the age of 14 were unacconpani ed m nors
However, the asylumstatistics in Austria do not differentiate between
acconpani ed and unacconpani ed asyl um seekers and ref ugees.
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412. After legal immgration into the country - mnors are subject to the
sane conditions as adults - refugee counsellors are available to assist aliens
on issues regarding the right to asylum Early application for asylum ensures
a prelimnary residency permt, given that all other |egal requirenents are
met. Needy aliens who have submitted an application for asylumand neet al
other criteria are granted hunanitarian support w thin the framework of

t he Bundesbet reuungsgesetz (Aiens' Support Act), Federal Law Gazette

No. 405/1991, passed by the National Assenbly on 9 July 1991, until the
application for asylum has been dealt with.

413. Under the binding Convention on the Legal Status of Refugees (Federa
Law Gazette No. 1955/55), as anended by the Suppl ementary Protocol on the
Legal Status of Refugees (Federal Law Gazette No. 78/1974) read in conjunction
with section 37, paragraph 2 and section 54 of the Aliens Act (as anmended by
1994/ 505), the rejection, expul sion or deportation of an alien is prohibited
to any country in which there is good reason to believe that his life or his
freedomwoul d be in danger for reasons of race, religion, nationality,
menbership of a particular social group or political opinion. Furthernore,
section 37, paragraph 1 of the Alien's Act also prohibits the rejection,
expul sion or deportation of an alien to another country if there is good
reason to believe that he woul d risk being subjected to i nhuman treat nent

or puni shnent or the death penalty in that country.

414. Naturally, these protective nmechanisns apply also and in particul ar

to children under the Convention. The federal |aw on the granting of asylum
(Asylgesetz 1991 (Asylum Act) as anended by Federal Law Gazette No. 1994/ 610)
regul ates the legal status of mnor asylumseekers. According to section 13,
paragraph 1 of the Asylum Act, applications for asylumnay be submtted by
unacconpani ed al i ens over the age of 14; under section 13, paragraph 2 of the
Asylum Act, representation of under-age asyl um seekers is by |aw i ncunbent
upon the local youth welfare office if their interests cannot be defended by
their legal representative. |f an unacconpani ed alien under 14 submts an
application for asylum the question of whether it shall be granted nmust be
decided in the first place by the conpetent youth welfare authority.

415. In terms of substantive |aw, access to the asylum process is guaranteed
by being actionable. However, the personal capacity of the applicant to take
part in | egal proceedings corresponding to the mental capacity under civil |aw

is also required, which children do not generally have under the Convention
Thus they can only assert their rights and obligations in the asyl um process
through a legal representative. Therefore, section 13, paragraph 2 of the
Asylum Act provides for the appointnent of the |local welfare office as | ega
guardian for the duration of the asylumprocess, in order to ensure the

m nors' special need for protection - inasmuch as their interests are not
represented by their legal guardian. 1In addition, the applicant nust be
guaranteed the necessary support in the protection of his rights during the
pr ocess.

416. Unacconpani ed m nor refugees have no possibility to apply for famly
reunification with their parents who are still abroad.

417. In the event of asylumbeing granted, mnors - as recogni zed refugees -
have to be guaranteed vocational and social integration. This neans that they



CRC T 11/ Add. 14
page 108

have equal access to the | abour narket and, if applicable, to support from
public funds. Mnor aliens who are legally resident in Austria are subject
to conpul sory education. Language and integration classes are provided for
refugees and war refugees within the framework of federal assistance rendered
by the Federal Mnistry of the Interior, together with partner organizations,
thus allowi ng an easier transition fromassi stance to an independent |ife.

418. If the application for asylumis rejected, the Aliens' Departnent mnust
be notified imrediately. This also applies in the case of unacconpani ed
mnors if their application for asylumis rejected. The consequence of this
is that provisions on aliens (including expulsion, residence ban, custody
prior to deportation) can be fully applied to the mnors. 1In special cases
however, it is possible to grant a limted residence pernt (which can be
extended) for the federal territory, if deportation is legally or practically
i mpossible, or if deportation of the alien is unreasonable for inportant
reasons (sect. 8, AsylumAct).

419. Section 71 of the federal |aw governing the immigration and residence

of aliens ( Frendengesetz , Aliens Act, Federal Law Gazette No. 1992/838, as
amended by 1994/505) includes special provisions for minors. In inmgration
procedures (granting and w thdrawal of residence permts, within the framework
of special provisions for the inmgrati on and resi dence of EEA citizens and
neasures to prevent immgration, termnate residence and effect deportation)

m nors have full mental capacity on reaching the age of 16 (formerly on
reaching the age of 18). Furthernore, they are entitled to consult a | ega
representative or a person of their trust in verbal proceedings

420. Mnors under the age of 16 whose | egal representatives are unable to
protect their interests may participate in procedures that are in their
favour only on their own behalf. Therefore, if children have no | ega
representative, i.e. they are unacconpani ed, the counsel of the youth welfare
office in the capital of the Land in which the mnor lives is autonmatically
appoi nted in conpliance with section 71, paragraph 3 of the Aliens Act.

421. Apart fromlegal guardianship in inmmgration procedures, it is generally
possi bl e to appoint a counsel for mnors in individual procedures connected
with the care, education, legal representation and estate of the mnor if the
wel fare of the mnor is threatened by the behavi our of the parents. This
woul d be the case, for exanple, if the mnor is abandoned or |eft behind

wi thout supervision. In such cases, the court nay appoint either a guardi an
or a counsel, usually the welfare office

422. There are al so special provisions for taking mnor aliens into custody
prior to deportation (sect. 47 of the Aliens Act): aliens under the age of 16
may be taken into such custody only if accommodati on and care appropriate to
their age and devel opnent are guaranteed. Basically, mnors kept in custody
prior to deportation nust be separated fromadults. However, if the parent of
a mnor is also taken into custody, the famly nust be kept together.

423. Since in recent practice greater priority has been given to the
provi sion of appropriate acconmodati on as an alternative to taking m nors
into custody prior to deportation, the treatnent of mnors pursuant to the
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Convention is respected in this field, and thus the nandate extended by the
Austrian National Assenbly (resolution No. 156 of 14 July 1994) to the Federa
Covernnent to inplenent article 37 (b), (c) and (d) of the Convention on the
Rights of the Child, and to provi de adequate accomodati on and to i npl enent

I egislation in a humane nmanner is conplied with.

424. M nors and unacconpani ed m nors whose application for asyl umhas been
rejected with final effect but who cannot be deported for legal or practica
reasons and mnors who are not covered by the federal assistance schene are
entitled to public welfare under the principle of territoriality (sect. 3 of
the Youth Wlfare Act). In addition to other social services, this includes
accommodati on in homes or other institutions, health care, support in
education and vocational training, or pocket noney to cover mnor persona
needs of mnor aliens over the age of fifteen who are accommobdated in
institutions or hones.

425. The conpetence of the authorities and the applicable laws in the
field of the protection of mnors result fromthe Hague Convention

of 5 Cctober 1961, Federal Law Gazette No. 146/1975, which is binding
for Austria.

426. In this context, it nust be pointed out that the Austrian Parliament in
its resolution No. 156 of 14 July 1994, requested the CGovernnent that:

(a) “I'n view of art. 22 of the United Nations Convention on the R ghts
of the Child, it be assured by appropriate neasures that mnor applicants for
asyl um and refugees are granted adequate protecti on and humani tari an
assi stance, and that;

(b) In view of a given need, efforts be nade to ensure that the
nmeasures |isted in subparagraph (a) also be taken at the Land level, in
particul ar by setting up an appropriate assi stance structure”.

427. In this context, for exanple, efforts to establish a “clearing office”
and the provision of accomodation facilities with youth wel fare standards
and (psycho-) social care facilities for unacconpanied mnors, as well as the
i ntroduction of adequate interviewing of mnors in the asylum process shoul d
be taken into account.

428. As a consequence of the war in the former Yugosl avia, a wave of war
refugees cane to Austria. Because of the acute danger resulting fromthe
ongoi ng arned conflict, the Austrian Federal Governnent granted aliens com ng
to Austria from Croatia and particularly fromBosnia and Herzegovi na a speci a
status as war refugees under which they were granted limted residence in
Austria without having to apply for asylum In fact, all those who were
forced to flee fromthis region since 1993 because of the arnmed conflict have
been accepted by Austria and have received support under a special progranme
of the Federal CGovernment and the Lander. By the end of Qctober 1993, a total
of 43,000 war refugees were being supported by public funds w thin and outside
the framework of the asylum process. If those who found accommodation with
relatives and friends and who did not claimsupport are included, the total
nunber of refugees fromthis region in Austria increases to about 73, 000.
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429. In addition, integrational homes for recogni zed refugees were
established, famlies with children having priority in the allocation to such
homes. In Vienna, dozens of war refugee fanmlies with children found new

accomodation in a specially adapted “integrati on house”.

430. Unacconpani ed minor aliens who fled to Austria from Bosni a and
Herzegovina after 1 April 1992 as a result of the war in the former Yugosl avi a
recei ve financial support within the framework of “Tenporary protection” (a
contractual agreenent between the Federal Mnistry of the Interior and the

i ndi vidual Lander). In this action, accommodation and support are guaranteed
by the Land concerned in collaboration with the | ocal welfare office.

2. Children in arned conflicts (art. 38)

431. As Austria holds the viewthat the participation of 15-year-olds in
hostilities as soldiers is inconpatible with the principle of the prine

i mportance of the child s welfare, as laid down in article 3 of the
Convention, Austria submtted an interpretative explanati on when ratifying

the Convention, stating that Austria as a nation would not avail itself of the
possibility provided by the Convention of setting an age limt of 15 years for
participation in hostilities. On the basis of current constitutiona
legislation (art. 9 a, para. 3, BVG: “Every male Austrian citizenis liable
for mlitary service”. Austria further stated that only nale citizens are
subject to mlitary service and fermale citizens are therefore excluded from
participation in arned conflicts.

432. Under article 38, paragraph 2, the States parties to the Convention are
only obliged to ensure that persons under the age of 15 do not take a direct
part in hostilities. This is in accordance with the provision for the
protection of children in international arned conflicts (art. 77) as
stipulated in Protocol | (of 1977) Additional to the Geneva Conventions

of 1949, but which falls short of article 4, paragraph 3 (c) of the Additiona
Protocol Il (of 1977) concerning non-international armed conflicts, which
prohi bits children under the age of 15 fromtaking both a direct and indirect
part in hostilities. Furthernore, the fact that the States parties to the
Convention are only asked to inplement all neasures possible in this respect
can be regarded as a step backwards conpared with the Additional Protocol II,
whi ch states that children under the age of 15 may “not be allowed” to
participate in hostilities.

433. This point was strongly advocated during the negotiations of the
working group (see Wehrgesetz (Mlitary Service Act), E/ CN 4/1989/48) by the
Internati onal Committee of the Red Gross and Austria. However, no anmendnent
was made owing to the resistance of those States that regarded application of
the extensive standard of Additional Protocol Il to all armed conflicts as an
undesired nodi fication of existing international hurmanitarian |aw and thus
rejected reference to this fact in connection with international arned
conflicts and the role of children in such conflicts.

434. Article 38, paragraph 3 contains a ban on the recruitnment of children
under the age of 15 into arnmed forces. Proposed anmendnents, which would have
provi ded for consistent devel opnent of the basic idea behind this Convention,



CRC 11/ Add. 14
page 111

nanely an inprovenent in the situation of children and thus an increase in the
m ni mrum age for such recruitment to 18 years (or 17 at |least), could not be
realized. FEforts in this direction were, however, reflected in the second
sentence of that paragraph, in which the States parties to the Convention are
called upon, in recruiting anong persons over the age of 15, but who have not
yet reached the age of 18 to give priority to the oldest. This provision is
in accordance with article 77, paragraph 2 of Protocol Il Additional to the
Ceneva Conventi ons.

435. Under the Austrian Mlitary Service Act, every Austrian nale citizen is
liable for mlitary service fromthe age of 17. However, a man can basically
not be called up for mlitary service until he turns 18, and then only if he
is fit for service. Voluntary mlitary service can, however, also be done
early at the age of 17, which does not require the legal representative's
approval (normally the parents). As an alternative to mlitary service
persons liable for mlitary service are also entitled to do comunity service
Those recogni zed as consci entious objectors can do their comunity service in
hospitals, in the energency services, social work, helping the handi capped,
caring for the elderly, the sick, drug addicts, asylum seekers and refugees,
assisting during epidemcs and in disasters, as well as within the framework
of civil defence or other activities connected with civil national defence.

436. In the face of the insidious danger to which innocent children are
particul arly exposed throughout the world, the Austrian National rat passed

a resolution on 14 July 1995 (E 37-NR/ XI X. GP), requesting that the Austrian
Federal Government support a conprehensive international ban on anti-personnel
mnes within the franework of the Review Conference of the States Parties

to the 1980 United Nati ons Wapons Convention, which was held in Vienna

from 25 Septenber to 13 Cctober 1995.

B. Children in conflict with the law (arts. 40, 39)

1. The adnministration of juvenile justice

437. The puni shrment of crimnal offences coomtted by juveniles and

the special nature of juvenile court trials are regulated in the
Jugendgerichtsgesetz 1988 (Juvenile Courts Act). Lawyers and public
prosecutors responsi ble for juvenile delinquency cases nust have speci al
pedagogi cal skills and should al so have sone qualifications in the fields

of psychol ogy and social work. 1In the cities of Vienna and Graz, there are
specialized juvenile courts. Jurisdiction over juveniles is therefore

exerci sed by specialized court departrments at all levels. At the level of the
district courts, matters of donestic relations or the guardi anship of mnors
and juvenile offences nmust be dealt with by the sane departnent. The panel of
jurors (eight lay justices) nmust include at |east four jurors who are or were
teachers, educators, or enployed by the public or private youth welfare
service; the common jury (two lay justices) nust include at | east one such

per son.

438. Wth regard to article 40, paragraph 2 (a) of the Convention on the
Rights of the Child, reference is nade to the European Convention on Human
Rights, which is constitutional law in Austria under article 7, and the
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constitutional principle laid down in section 1 of the Austrian Penal Code, in
accordance with which a penalty or preventive measure nay only be inposed for
an offence that is expressly liable to punishment and was so at the time it
was commtted. Nor may a nore severe puni shment be inposed than that to which
the offence was liable at the time it was commtted

439. To protect the concept of “innocent until proved guilty”, which is

a constitutional principle in Austria (art. 6, para. 2 of the European

Convention on Human Rights), not only the principles of the rules of crimnal
procedure but in particular the provisions of section 7 a of the Medi engeset z

(Media Act) apply, granting (victins and) suspects in certain circunstances a
specific claimto damages in the case of unauthorized disclosure of their
identity in nmedia reports. The |aw assunmes that the legitimte interests

of the person concerned are also violated if the identity of a juvenile is

di sclosed. Section 7 a of the Media Act protects the victins of a judicially
puni shabl e of fence fromthe publication of their names, photographs or other
personal data if any interests of these persons warranting protection are
bei ng violated by such an action, and al so provi des for conpensati on of up

to S 200, 000.

440. Anyone suspected of a crimnal offence nust be informed as soon as
crimnal proceedings are instituted against himher. The notification nust
contain the substance of the accusation and instructions as to his/her rights
in the proceedings. Furthernore, the youth welfare office and the court of
donestic relations or court of guardianship nust be notified prior to
institution of proceedings against a juvenile.

441. In trials before the courts of justice (for all penal offences generally
puni shabl e by a maxi nrum sentence of nore than one year of inprisonnent) and
jury courts, the accused juvenile nust be assigned a defence counse

(compul sory legal representation) for the entire duration of the trial, at al
events in district court procedures, if, when, and for as long as the juvenile
isin detention awaiting trial or it is otherw se necessary or expedient in
the interest of the admnistration of justice, and in particular to safeguard
the rights of the juvenile. 1In cases where the obligation to pay the defence
costs would be harnful to the future progress of the juvenile, a defence
counsel nust be provided free of charge.

442. In order to inplement the right to a fair trial as constitutionally
guaranteed under article 6 of the ECHR penal cases are dealt with by

i ndependent and inpartial courts established by law. The parents or other

| egal representatives of the juvenile have the right to be heard in the
proceedi ngs, to present facts, to ask questions, to file petitions and to take
part in the investigative process and the proceedi ngs, provided the accused is
also entitled to these rights. |If the juvenile has been arrested, he is al so
entitled to the presence of a person of trust during interrogations by the
police and court: he nust be advised of this right imediately on arrest.
Persons of trust include the parents or other l|egal representatives, the | ega
guardi an, other relatives, a teacher, an educator, or a youth welfare officer,
a juvenile court officer or a probation officer.
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443. Under the Austrian rules of crimnal procedure, anyone who risks
crimnal prosecution or self-incrimnation in pending prosecution have the
right to refuse to give testinmony. The right to question a witness for the
prosecution and to have a wi tness for the defence sunmoned and questi oned
under the same conditions is guaranteed by article 6, paragraph 3 d of the
Eur opean Convention on Human R ghts and by the rel evant provisions of the
rules of crimnal procedure.

444, Mictinms of crine who are under 14 are also entitled to refuse to give
testinony (sect. 152, para. 1, No. 3 of the Code of Orimnal Procedure). The
aimis to take the concept of the protection of wtnesses into account,
particularly since the welfare of the child (art. 3 of the Convention) nust

al ways be wei ghed against the interest of finding the truth, especially in the
interrogation of children and nost particularly of those who were victins of
sex crimes.

445.  The introduction of the right to refuse to give testinony for

psychi atrists, psychot herapists, psychol ogi sts and the enpl oyees of recogni zed
counselling and care institutions (sect. 152, para. 1, No. 4 of the StPO also
serves to protect victins, particularly since a statenent by a therapist or
counsel l or coul d endanger the relationship of trust with a child victim of
physi cal or sexual violence he/she is treating and thus harmthe child. Again
the main criterion is prinmarily to ensure the welfare of the child through

i nproving followup care for victins of crinme (arts. 3 and 19 of the
Convention on the Rghts of the Child).

446. The child' s wel fare demands speci al considerati on when a child victim
of acrineis heard in court. Therefore, the possibility of hearing the
testinony of young victins in the absence of the accused using video
technol ogy and in the presence of an expert (sect. 162 a) was introduced

in 1993. The exam ning judge may comm ssion an expert - for exanple a
psychol ogi st, psychot herapi st or psychiatrist - to question a w tness

under 14 years of age.

447. Article 40, paragraph 2 (b) (v) of the Convention is conplied

with inasmuch as there is aright to reviewall court rulings and orders
Generally a (juvenile) defendant nust be provided with an interpreter and free
translation assistance, if he is unable fully to speak and understand the

| anguage of the court. This applies in particular to court proceedi ngs and
also if the defendant requests access to files or on notification of a court
order or a petition by the prosecution. 1In hearings and in court

exam nations, an interpreter nust be provided, the costs of whomthe

def endant shall not be required to pay.

448. The private life of juvenile defendants is protected by the officers
conmtnent to secrecy as well as by the possibility of claimng danages in
accordance with section 7 a of the Medi engesetz  (Media Act) in the event of
violation. The public nay be excluded fromthe proceedings ex officio or on
application if this is necessary in the interests of the juvenile.
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449. Oimnal liability in Austria basically starts at the age of 14, young
peopl e under 14 are not liable to prosecution. Young people under 16 are not
liable to prosecution for m sdeneanours (i.e. deliberate acts which are

puni shabl e by no nore than three years of inprisonnment, as well as al

of fences caused by negligence). Furthernore, the penal regulation for al
defendants is al so worth nentioning, under which mnor offences and of fences
whi ch can be renmedied are not liable to prosecution, if, fromthe aspect of
prevention, punishrment is not necessary.

450. The prosecution may disnmiss a juvenile case in certain circunstances
(wai ver of prosecution). It may nake this dismssal subject to the suspect
showing a willingness to admt the offence and to nmake up for the
consequences, especially damage (out-of-court settlenent, delinquent-victim
settlement); in this case, persons and offices with experience in social work
in particular the probation office, is charged with nediation between the
suspect and the victimof the crimnal offence.

451. Furthernore, the maxi mumfines and prison sentences that nay be inposed
under the Penal Code are reduced by half for juveniles, and there is no

mni mum penalty. The threat of a life sentence is replaced by inprisonnent

of from1l to 10 years (if a juvenile has commtted the of fence after his
sixteenth birthday, 1 to 15 years). Furthernore, a life sentence nust not be
i mposed on any person who was under 20 at the time of conmtting the offence.
In practice, the crimnal courts very rarely sentence juveniles to

i nprisonment, nmainly in cases of very severe or repeated offences.

Approxi mately 200 juveniles (under 19) are currently in custody or prison

in Austria (8 mllion inhabitants).

452. In certain circunstances, both the prosecution and the court are
authorized to drop the charges against a juvenile. This may be done

Subj ect to an out-of-court settlement (delinquent-victim
settl ement/ medi ation); or

For a restricted period of probation; or
Subj ect to conditions which the juvenile nust fulfil.

453. Concei vabl e conditions are the payment of a sumof noney to a charitable
institution, the performance of charitable services (comunity services),
conpensation for damage, other forns of renedying the offence, or
participation in a further education or training course.

2. Children deprived of their liberty, including any
formof detention, inprisonnment or placenent in
custodi al settings

454, Children and juveniles nmay only be deprived of their liberty in

conpliance with the | aws, because nminors, |ike adults, have a right to humane
treatment and personal freedom The Str af prozeRander ungsgesetz 1993 (COri m nal
Proceedi ngs Arendnent Act, effective from1l January 1994), reinforces the rule
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of proportionality for proceedings for taking and detai ning suspects in
custody until trial and their exceptional nature. Measures to arrest, detain
or inprison a juvenile may only be taken as a last resort and only for the
shortest periods, and there are many other measures to resort to in preference
to sentencing to inprisonnent. Shorter periods of detention and obligatory

i nvestigative hearings (for the periodic exam nation of the conditions of
detention) have been introduced: the maxi num perm ssible termof detention
pending trial in the case of a juvenile is three months (one year for major

of f ences) .

455. As aresult of Austrian and international experience that crimnal
behaviour in juveniles is of a “transient”, i.e. tenporary, nature, the
Austrian judicial systemtries to elimnate punishnment in the area of m nor
and noderate crimnality by applying fornal State reactions, unless the
juvenil e delinquent shows a strong tendency towards |ack of noral val ues.

Puni shnent in general, and inprisonnment in particular should, under the
Juvenile Courts Act, be restricted to the (narrow) range of noderate

del i nquency with denonstrated | ack of values and to the field of najor

del i nquency. Furthernore, neither custody nor detention on remand nust be

i mposed on juvenile delinquents if the sanme purpose can be achieved with |ess
severe nmeasures (e.g. orders under famly law or youth welfare law). Since
it has been observed, particularly amongst juveniles, that even short-term
detention can cause severe shock, detention on remand nay only be inposed on
juveniles after a careful investigation of the individual's situation and if
t he di sadvantages for the personality and progress of the juvenile are not

di sproportionate to the seriousness of the offence and the expected puni shnent
(Juvenile Courts Act, sect. 35, para. 1).

456. Juveniles sentenced to inprisonment are detained in special prisons or
in special departrments of normal prisons. Juvenile prisoners nust be
separated fromadult prisoners. They are permtted to receive one visitor for
one hour at |east every week, receive schooling if necessary, and have the
opportunity to conplete a vocational training course in the special prisons.

457. Letters witten or received by prisoners are generally only to be
monitored if this is necessary in order to renove forbidden deliveries of
noney or other objects contained therein. Letters addressed to public
offices, lawyers or other care offices by prisoners nay only be opened if
there is a reasonabl e suspicion of forbidden deliveries of noney or other
objects, and only in the presence of the prisoner.

3. The sentencing of juveniles, in particular the
prohibition of capital punishnent and life
i npri sonnent

458. In Austria, the death penalty has been abolished conpletely. It is not
perm ssible to sentence persons who conmtted an of fence before their
twentieth birthday to life inprisonnent.

459. Wth regard to penal practice, attention is also drawn to the above
expl anations (art. 40, paras. 3 and 4 of the Convention).
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C. Children in situations of exploitation, including
physi cal and psychol ogi cal recovery and socia
reintegration
1. Sexual exploitation and sexual abuse (art. 34)
460. Intercourse and any formof sexual activity with or in the presence of a

mnor is liable to severe punishnent. The protection of children against the
m suse of care positions (parents, |egal guardians, teachers, officials) for
sexual purposes, including sexual activities with third parties, is also
guaranteed by the Penal Code. The offence of sexual intercourse with mnors
is covered by section 206 of the Penal Code, under which, in severe cases, the
offender is to be punished with inprisonnent of between 5 and 15 years or
between 10 and 20 years. Section 207 provides for the punishment of any
person who abuses a nminor sexually in a way other than having sexual
intercourse. 1In cases of a special personal relationship between the offender
and the mnor victim for exanple, if the victimis the offender's own child,
adopted child, stepchild or ward, or if the offender takes advantage of the
fact that the mnor is being instructed, trained or supervised by himher to

i nduce the child to engage in sexual activities with other persons,

section 213 of the Penal Code (“Pandering”) applies.

461. By an official notification fromthe (former) Special Rapporteur on
child prostitution, child pornography and the sale of children, in 1992 the
Austrian Federal Governnent was infornmed of an advertisement placed by an
Austrian-based airline for Thailand as a destination, saying: “From
Thailand - with [ove”. The advertisenent - designed by a well-known Austrian
cartooni st - showed a young topless Thai girl framed by a heart. The Federal
M ni ster of the Environnent, Youth and the Fam |y expressed its concern at
the presentation of Thai children as potential sex objects for tourists,
especially at a tine when it was stepping up efforts to fight child

por nography and child abuse. The carrier reacted pronptly and stopped

the pronotion inmedi ately.

462. The Austrian Pornography Act and the Penal Code both contain provisions
penal i zi ng the production and distribution of child pornography, i.e.

por nogr aphi ¢ presentations of persons under 14 years of age. Section 1 of the
Por nogr aphy Act provides for inprisonment of up to one year for the production
and distribution of indecent publications, pictures, notion pictures or other

i ndecent objects for profit. In accordance with court case-law, presentations
of sexual acts are generally to be regarded as “indecent” w thin the meani ng
of this provision, if these acts involve mnors (so-called “hard-core

por nogr aphy™) .

463. In connection with the negotiation of the Convention on the R ghts

of the Child, the Austrian National rat unani nously passed a resol ution
(EB60-NRXVIII. GP) on 26 June 1992 requesting the Federal Governnent to

take all necessary steps - including | egal measures - to prevent and punish
child pornography. This parlianentary initiative was pronpted by a study
conmm ssioned by the Federal Mnistry of the Environnent, Youth and the Famly
(codenaned “'Bud': Child pornography in Austria”). The study is a shocking
docunentation of the trade in “kiddy-porn” videos at both the commercial and
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private levels. A presentation of the material collected in the course of
the investigation gave rise to the parliamentary resol ution just mentioned.

464. In order to fight more effectively the formati on and expansi on of a

vi deo mar ket focusing on pornography involving children, and the sexual abuse
of mnors connected with it, Parlianent passed a specific provision regarding
“por nogr aphy involving mnors” (sect. 207 a, Penal Code) on 16 July 1994 (= on
1 Cctober 1994 an anendnent to the Penal Code cane into force whereby not only
the production and every formof dissenination but al so the possession of

por nographic material involving mnors are subject to crimnal prosecution).
This is in keeping with the resolution of the Nationalrat, with

Recomrendation R (91) 11 of 9 Septenber 1991 of the Conmittee of Mnisters

of the Council of Europe, and with a resol ution passed by the European

Par | i anment .

465. The new section 207 a of the Penal Code inposes crimnal penalties not
only for the commercial but also the amateur production and distribution of

chi | d- por nogr aphy (non-conmerci al exchange and bl ack narket), thus enacting an
absol ute prohibition on trade in child pornography. Under this section, al
child pornography is considered an offence, i.e. not only real “kiddy porn”,
but also nmaterial giving an objective spectator the inpression that its
production invol ved the sexual abuse of a child/ mnor. Mreover, the

| egi slator considered it necessary to punish the possession and/or acquisition
of child pornography. Section 207 a establishes a penalty of up to one year
of inprisonnent for the production and distribution of pornographic
presentations with mnors, and inprisonment of up to six nonths for the
procurenment or possession of material show ng pornographic acts with m nors.
Onh the one hand, this was intended to be a clear signal for society to ban
such products. On the other hand, it should dry up the market for such
products, because those who purchase “kiddy porn” contribute to the creation
and mai ntenance of a “market” - and indirectly also contribute to the abuse of
children.

466. Even if a State nerely tol erates the consunption of pornography
involving children, this stinmulates or at |east keeps up the dermand for such
products and constitutes an incentive for producers and distributors of child
por nography. For this reason, the new regul ati on was passed to dry up this
mar ket by al so penalizing the possession and acquisition of “kiddy porn”, thus
contributing to the fight against the sexual abuse of children for the
producti on of pornography worl dwi de. Wth these new regul ati ons, Austria has
given a clear signal to both the Austrian people and the internationa

communi ty.

467. The Penal Code contains a nunber of general protective provisions

agai nst sexual exploitation (e.g. sect. 214 “Requiring a person to engage

in sexual activities with another person agai nst paynment” and sect. 215
“Requiring a person to work as a prostitute”), but no special provision on the
sexual exploitation of children through prostitution. Child prostitutionis
therefore absolutely prohibited in Austria under the “Youth Protection Laws”,
as is striptease or animation by children and juveniles.

468. A speci al safeguard against the exploitation of prostitutes is
section 216 of the Penal Code (“Procuring”), the purpose of which is to fight
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procurenent effectively. Any person exploiting and intimdating a prostitute
or determning the conditions of her activities, or exploiting severa
prostitutes at the sane tine is threatened with inprisonnment. |f the offender
commts the offence as a nmenber of a gang or, by intimdating a prostitute,
prevents her from abandoning prostitution, he is liable to inprisonnent of

up to two years.

469. Under specific provisions of the Penal Code, the ki dnapping of a minor
for sexual abuse or for immoral purposes (sect. 101), the ki dnapping of a
person in order to force a third party into an action, endurance or om ssion
(sect. 102: Extortive kidnapping), delivery to a foreign power (sect. 103,
para. 1), the slave trade (sect. 104) and (international) trafficking in human
bei ngs (sect. 217) are offences entailing severe punishnent. The renoval

(ki dnapping) of mnors fromthe care of their legal guardians is also

puni shabl e (sect. 195).

470. Under section 217 of the Penal Code, any person who requires another
person to work as a prostitute in another State (irrespective of the victims
age or gender and irrespective of whether the victimhas al ready worked as a
prostitute) or recruits such a person, is liable to punishnent by inprisonment
of between 1 and 10 years. Furthernore, any person who, by wlful deceit,
coercion, force or dangerous threats or by taki ng advantage of a ni st ake,
brings a person into another State for the purposes outlined above is al so
liable to inprisonment. The severe punishnent established for “trafficking in
human bei ngs” serves in particular to fight the cross-border traffic in wonen
and children for sexual purposes.

471. The problematic issue of the sexual exploitation of children and
juveniles in all its forns nust be dealt with not only through penalization
and the consistent execution of the |aw, but also by increased efforts in the
fields of sex education, the early detection of msuse and the counselling and
care of victins of sexual abuse, for exanple, through support for child
protection centres and shelters.

472. Based on the awareness that violence against children takes a variety
of forns and constitutes a great social concern, the Austrian Parlianent
requested the Federal Government, in resolution E 156 NR XVI11. G, Pt. 4, to
i ntensi fy neasures agai nst the sexual exploitation of children, including

i nternational cooperation, to conbat “sex tourisni

473. Inline with this resolution the Austrian Parlianent started an
initiative agai nst the sexual exploitation of children, including the
amendnent of paragraph 64 of the Penal Code, which will provide for the
extraterritorial prosecution of sexual offenders who commt such crimes
abroad; this regulation is expected to cone into force in 1997.

474. In accordance with the Declaration and Agenda for Action adopted by

the Wrld Congress agai nst the Commerci al Sexual Exploitation of Children
(Stockhol m 27-31 August 1996) the Federal Mnister for the Environnent, Youth
and the Famly, Dr. Martin Bartenstein, in cooperation with the Mnister for
VWnen's | ssues, Dr. Helga Konrad, the Federal Mnister of Justice

Dr. N kolaus Mchal ek and the Mnister of the Interior, Dr. Caspar Ei nem
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have committed thensel ves to a conprehensive plan of action to conbat the
phenonenon of sexual exploitation of children through sex tourismand child
por nogr aphy.

2. Sale, trafficking and abduction (art. 35)

475. Cases of child kidnapping in Austria are extrenely rare and take pl ace
in exceptional circunstances, such as during quarrels between parents about
custody and the exercise of visiting rights by the parent who does not have
custody. However, there have been no cases of child trading.

476. There is a fine-meshed net of legal provisions to protect children from
such forms of injustice. Thus, the renoval (kidnapping) of a minor (under-age
child or adol escent) fromthe custody of its |egal guardian and the
obstruction of measures for the upbringing of the child ordered by the
authorities are liable to prosecution. Arrangenents for the adoption of a
child in Austria as well as arrangenents for the adoption of a child abroad
are a natter for the youth welfare authorities. Strict criteria have been

| aid down for the adoption of children abroad so that, for exanple, in 1992
there was only one case of adoption abroad.

477. The mandatory requi renment of court approval for every adoption
guarantees that the | egal preconditions for each adoption are exani ned.

Under section 26 of the Federal Law on International Private Law (Federa

Law Gazette No. 304/1978), these preconditions nust in principle be assessed
according to the status of the adopting person. |f, according to the persona
status of the child, its consent or the consent of a third party to whomthe
child is related under the Famly Lawis required, this |aw al so applies.

478. In Austria, an international working group against trafficking in
wonen has been set up at the Federal Mnistry of the Interior to prepare a
protection programme to assist the victins of trafficking. This programe

wi || encourage any person to report trafficking offences and thus bring such
crimnal acts to the attention of the prosecuting authorities; the programe,
however, is not specifically ained at children or juveniles.

479. In Austria, there have been no cases relating to the sale of children,
nor are there specific legal provisions in this respect. However, the Pena
Code contains a nunber of general provisions that apply to the phenonmenon of
the sale of children, such as “Surrendering persons to a foreign power”
(sect. 103), “Slave trafficking” (sect. 104) and “Wthdrawal of a m nor
fromthe custody of a parent or guardi an” (sect. 105).

3. Econom c exploitation, including child | abour (art. 32)

(a) Econom c exploitation of children (art. 36)

480. Protection from (ill-advised) consunption and its dangers by limting
access to specific consumer options (i.e. through the stages of |egal capacity
of children and adol escents and through youth protection laws) is in direct
conflict with the attractiveness of participation in the consurmer world

experi enced by children and adol escents. A study of the Centre for Schooling
and Education in Upper Austria presented in May 1993 confirns the effect of
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advertising messages on children. According to this study, three-year-olds
can recite an average of five commercial texts, while pupils in the third
and fourth grades can recall up to 36. The result of a further experi ment
conducted in a Vienna school shows that 10-year-olds are capable of reciting
15 to 30 comrercials conpletely in a period of 10 minutes. The survey group
consisting of teachers could not even recite five conmercials.

481. The problemof advertising for and with children is addressed in the
radi o | aw anendrment of 1993 and in so-called “soft law instruments. The
Rundf unkgeset znovel l e 1993 (Broadcasti ng Anendnment Act), with which the

EU gui del i ne governing tel evision practice was inplenented nationally, should
“guarantee that advertising which targets or involves children does not harm
their interests”. Radio and tel evision advertising nmust “not harmthe
interests of the consuner”: television commercials are not allowed to portray
m nors consum ng al cohol and broadcasts cannot specially target mnors.
Furthermore, commercials must not appeal directly to mnors, thus exploiting

their inexperience and innocence. In addition, television advertising, which
directly provokes nminors to persuade their parents or third parties to
purchase the adverti sed product or service, is prohibited. In the end,

advertising nmust not exploit the trust established between mnors and their
parents, teachers, or other nmentors; also, it is prohibited to portray mnors
in situations of danger wi thout justifiable grounds.

482. The International Rules of Conduct for Advertising Practice (1973) have
determ ned that advertising nust “not capitalize on the innocence or naivety
of children or exploit their feelings of incertitude”; “Advertising which
targets children should not contain naterial which may cause nental, noral

or physical harm”

483. The circular “Children and advertising”, printed by a voluntary consuner
civic coonmttee for jointly-attainable self-limtations within the Austrian
Advertising Industry, seeks to prevent rather than nerely restrict the msuse
of children in advertising “as decorations, accessories, or entertainment
cues”. Since no psychol ogical pressure to buy is to be exerted on children

a “direct appeal to children to pressure their parents into increased
consunption” is rejected. Furthernore, children should not be persuaded that
possessi on or consunption of a product is the highest goal in life; |ikew se,
children must not be made to feel inferior because they do not purchase a
certain product. Moreover, commercials should not inplenent advertising

nmet hods to exploit the bond that exists between parents and chil dren.

Finally, children nmust not be encouraged to endanger their health or welfare
or to neglect their responsibilities.

484. I n accordance with the advertising practices of the Austrian
Broadcasti ng Conpany, the relevant rules of conduct instituted by the Chanber
of Commerce and the circular apply to commerci al s broadcast on State-run
television. Also, comrercials “directly pronpting children” (or with child
imtations) are not accepted for programmng. The Bundesgeset z gegen den

unl auteren Wttbewerb (Federal Law against Unfair Conpetition) outlines no
detailed conditions protecting children and adol escents, although it prohibits
“unet hi cal conpetition”. Unethical describes behaviour on the part of the
supplier which is intended to exert psychol ogi cal pressure to buy or which

t akes advant age of the dependence of the customer on a third party. Lega
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action agai nst such behavi our can be taken neither by the consurmer nor famly
organi zations or consumer councils, but only by conpetitors and social partner
or gani zat i ons.

485. Special advertising for youth | oans does not exist, although the
features of a young person’s account include a cheque overdraft provision
and autonatic teller withdrawal or transfer. |In the course of the debate
on the “Youth situation report” (1988), the Nationalrat called for a ban

on youth | oan advertising (Nationalrat resolution E 81-NR XV 1. GP of

28 Septenber 1988). Thereupon, the Departnent of Finance, Loans and | nsurance
of the Federal Econom ¢ Chanber subnitted a recommendation prohibiting |oan
advertising specially aimed at young persons. Banks subsequently refrained
fromall fornms of |oan and overdraft advertising with respect to youth
accounts and no | onger actively pronote such youth services. In fact,
advertising experience in Austria shows that even in the as yet unregul ated
areas, the worst effects of advertising on children can be halted at a very
early stage by self-discipline and a critical public.

486. On 1 January 1994 special youth protection provisions (sect. 36 of

t he BW5G = Bankwesengeset z) (Banking Act) came into force under which | ending
institutions were given special responsibilities in their business dealings
wi th adol escents, thus addressing famliar problens of bank practices

i nvol ving children and adol escents, particularly the sonetimes irresponsible
i ssue of cheques, cheque cards and automatic teller cards to increasingly
younger persons. Under “Business dealings with youth” (sect. 36), |ending
institutions have henceforth certain special responsibilities:

The issue of cheques and cheque cards for cash withdrawals to mnors
under the age of 18 is not permtted unless with the explicit consent of
the legal representative; in the case of mnors having a regul ar incone,
this is possible fromthe age of 17

Cash withdrawal s nade by adol escents fromautomatic teller machines are
to be limted to S 5,000 weekly.

The bank nmust exami ne previ ous account transactions before issuing
cheque books.

487. At the beginning of the school year in the autumm of 1994, the Federa

Mnistry for Youth |aunched a nationw de information canpai gn, “The pl easure

of | oan payments”, encouragi ng young peopl e to handl e noney responsibly; its

goal is to prevent themfromslipping into so-called “debtor careers” through
carel ess spending. Schools, several debt-counselling organizations, and al

| arge banking institutions participated in this canpaign.

488. Under the youth protection |aws of the Lander it is unlawful for
children and adol escents to participate in ganbling (with the exception of
lotteries, pools, sweepstakes, draws, etc.) and to operate slot machines from
whi ch cash wi nni ngs can be col |l ect ed.

489. Further to the parlianmentary di scussion of the Convention on the R ghts
of the Child, additional protection for adol escents fromthe dangers of
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so-call ed “debtor careers” concerning the business rel ati onshi p between banks
and adol escents - although not called for in the Convention - was di scussed.
In parliamentary resolution 156-NR XVI11. GP, point 11, the Federal Covernmnent
was requested to “re-exam ne the current situation of the | aw concerning | ega
transaction rel ationshi ps between adol escents and | ending institutions or
conpar abl e busi nesses and present proposals for possible nmodifications,

with the goal of inproving the protection of adol escents from econom c

di sadvant ages”.

(b) Child | abour

490. Section 16 of the General Gvil Code states very clearly “Each being has
i nborn rights, apparent fromreason, and is accordingly to be regarded as an
individual. Slavery or bondage, and the exercise of power based thereon, is

f orbi dden.”

491. Fromthe viewpoint of |abour |egislation, children and adol escents
as a group require particular protection. The protection of children and
adol escents from econom c exploitati on and work which could inpair their
heal th and devel opnent is ensured in Austria by international agreenents
as well as by a series of donestic |laws and regul ati ons.

492. hild labour is generally prohibited in Austria. Thus, children under
the age of 15 nust not performany type of work. The enpl oynent of children
solely for teaching and educational purposes as well as the engagemnent of
one’s own children in light household activities for a linmted period of tine
(e.g. helping with the cooking, washing di shes and tidying up) cannot be
regarded as child | abour, provided that there is no risk of economc
exploitation or the upbringing or health of the child bei ng endangered by
such activities.

493. Not included in this ban on the enploynent of children is the engagenent
of children fromthe age of 12 in certain |light and occasi onal work, such as
enpl oynent in a famly business, running errands, assisting on playing and
sports fields or collecting flowers, herbs and fruit. |In each case of

enpl oynent of children, the approval of the | egal representative is necessary.
Such enpl oyment nust not endanger the child s physical and nental health and
devel opnent or norals, or expose himher to the danger of accidents or to the
effects of detrinental or hazardous substances. Furthernore, the permtted
enpl oynent of a child must not in any way prevent or restrict hinlher from

attendi ng school. Enploynment is permssible for a nmaxi mumof two hours per
day, and school |essons and enpl oyment conbi ned may on no account exceed
seven hours per day. |In fact, prohibited “child |abour” is practically

non-exi stent in Austria; even as far as the permtted enpl oynent of children
is concerned (e.g. helping in the house), very fewdifficulties arise

494. The numbers of claimed violations of the Ki nder- und
Jugendl i chenbeschéafti gungsgeset z (KIBG (Children’ s and Adol escents’ Enpl oynment
Act, Federal Law Gazette No. 599), were as foll ows:

O the 4,146 cases reported in 1991, 6 related to child |abour
(0.14 per cent);
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O the 4,410 cases reported in 1992, 21 related to child |abour
(0.48 per cent);

O the 4,131 cases reported in 1993, 17 related to child | abour
(0.41 per cent);

O the 3,958 cases reported in 1994, 17 related to child | abour
(0.43 per cent).

495. (On Sundays and public holidays as well as between 8 p.m and 8 a.m,
children must not be enployed at all, unless they are participating in
public exhibitions, concerts, theatre perfornances, photo sessions or other
performances. For children to engage in these activities, an official permt
nust be obtained, and it nust be shown that they are in the particul ar
interests of the arts, sciences or education. The district admnistrative
authorities, in cooperation with the works inspectorates, the nunicipa
authorities and the school adm nistration, are responsible for ensuring that
these regul ati ons are observed. 1In the event that an enpl oyer does not offer
any guarantee that the legal protective provisions or the conditions
prescribed by the authorities will be adhered to, he will be prohibited by
the approving authorities fromenploying the children in any further public
exhi bi tions.

496. The enpl oyment of adol escents, which includes children fromthe ages

of 15 to 18, is also only permtted with restrictions. Basically, adolescents
may work eight hours during the day. Their working hours at weekends,

i ncl udi ng attendi ng a vocational school, should not exceed 40 hours (in order
to obtain longer periods of free time or on account of regulations in the
collective agreerment, it is permssible to nmake exceptions, but the daily
wor ki ng hours nmust on no account exceed nine hours) (sect. 11, KIBG. If

adol escents are hired to performpreparatory and final activities, they are
entitled to free-tinme conpensation. Overtime, as a result of preparatory and
final activities, is only permssible in individual cases (sect. 12, KIBG.

If the working hours total nore than 5, the adolescent is entitled to a

m ni num break of hal f-an-hour after working 4.5 hours; after finishing his

dai ly working hours, an adol escent is entitled to an uninterrupted rest period
of at least 12 hours (sects. 15 and 16, KIBG.

497.  Adol escents nust not be enpl oyed between 8 p.m and 6 a.m This ban on
ni ght-shift work can, however, be relaxed for activities in the hotel and
catering trade, multiple shift businesses, cultural performances and photo
sessions, bakeries, nursing and within the framework of mdwife training

For sone of these jobs, the ban on working on Sundays and public holidays is
lifted, but in such case the adol escent nust have every second Sunday free
(sect. 18, KIBG. Young enployees are currently entitled to a 30 working days
hol i day (sect. 32, KIBG sect. 2 U | aubsgesetz (Holiday Act)).

498. Due to the special conditions prevailing in the hotel and catering

i ndustry, as well as well-known cases of adol escent enpl oyees overwor ki ng,
an anmendnent to the KIBG (Federal Law Gazette No. 1992/ 175) cane into force
on 1 May 1992 which introduced a five-day week for adol escent enpl oyees and
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enabl ed wel |l -ordered flexibilization of work on Sundays. W rk on Sundays is,
however, still permssible only on 23 Sundays in the cal endar year; enpl oynent
on successive Sundays is to be reported to the works inspectorate. Since it
ermerged that adol escent enpl oyees in the hotel and catering industry were
asked to grossly exceed | egal working hours, inspections in this area have
been intensified.

499. Wien enpl oyi ng adol escent and fenal e workers as well as persons who are
in need of special protection, such as the disabled, particular care nust be
taken with regard to the special requirenents for the protection of their
life, health and norality (Wrkers Protection Act).

500. The Children’s and Adol escents’ Enpl oynent Act prohibits physical

puni shrent and severe verbal insults as well as the performance of pi ecework
and the enpl oynent of adol escents for work which may endanger their health and
norality (for certain businesses and activities hazardous to health, genera
bans on enpl oynment have been | aid down for adol escents). For violations of
these protective provisions for adol escents, fines of between S 1,000 and

S 15,000 are inposed on the enployer for first offences. Should he repeat the
of fence, he will be charged between S 3,000 and S 30,000 or inprisoned for a
period of fromthree days to six weeks. Enployers who repeatedly violate the
above protective provisions will be officially banned from enpl oyi ng

adol escents (sects. 30 and 31, KIBG.

501. In every business where at |east five adol escents (i.e. not yet 18) are
per manent|y enpl oyed, a youth spokesman is to be appointed, whose task it is
to look after the social, health and cultural interests of the young people
enpl oyed with the conpany.

502. There is less need for enphasis to be placed upon the protection of
children and adol escents in agriculture and forestry than was the case at the
begi nning of the century; on the other hand, in accordance with the Donestic
Hel p and Servants’ Act, the protection of children and adol escents is still of
i nportance. These specific protective provisions are based on the principles
descri bed above.

503. Special protection is granted by the penal protection provision
contained in section 93 of the Penal Code to “younger” persons (up to the age
of 18) who are cared for by a guardian or an enployer: for the overworking of
m nors, younger persons and those in need of care, a two-year prison sentence
can be inposed, if such overworking occurred, for exanple, as a result of
mal i ce or inconsiderateness, or endangered the lives of the persons concerned
or inflicted severe bodily injury or damage to health. Abuse of the

rel ati onship arising fromenpl oyment and de facto the position of authority
exi sting between nasters or enployers and young apprentices, housenai ds or

ot her young enpl oyees (sect. 212, Penal Code: “Abuse of position of
authority”) is |ikew se punished under crimnal |law The enpl oyer nust not
use his position of authority to his own advantage; abuse of this relationship
of trust and authority for sexual purposes will result in a term of

i mprisonnent of up to three years.
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4, Drug abuse (art. 33)

504. Since children and adol escents require special protection fromthe
dangers resulting fromthe abuse of drugs and psychotropi c substances, various
preventive nmeasures have been taken in Austria in addition to the provision of
legal protection. A Commttee for Controlling the Abuse of Al cohol and C her
Addi ctive Substances has been established at the Federal Mnistry of Health
with the task of educating society, especially parents, teachers, and others
responsi ble for child devel opnent, on the dangers of substance abuse and of
promoting possibilities for a responsible contact with these substances.

505. Al cohol and nicotine are not considered illegal substances in Austri a,
whi ch i s why al coholic beverages and tobacco products can in principle be
obtai ned without age-related restrictions. The youth protection | aws prohibit
youngsters under the age of 14 from snoki ng and drinki ng al cohol in genera
and under the age of 16 from snoki ng and al cohol consunption in public. Trade
regul ati ons prohibit the serving of spirits to mnors in restaurants, inns

or bars, and these regul ati ons nust be openly displayed in every such
establ i shnment. As too-easy access to al coholic drinks increases
susceptibility to alcoholism a recent initiative taken by the Federa
Mnistry of Health is intended to lead to a general ban on the sal e of

al cohol i c drinks through autonatic vendi ng nachi nes.

506. The introduction of the Tobacco Law (Federal Law Gazette No. 1995/431)

t ook account of the harm caused by tobacco products to health, in particular
to that of children. The follow ng warnings nust be printed on the front and
rear sides of tobacco products, “Snoking endangers your health”, “Snoking
causes cancer”, “Snoki ng damages your child's health even during pregnancy”.
In addition, there are now restrictions on the advertising of tobacco
products. Billboard advertising of tobacco products is not allowed in the
direct visibility range of schools and youth centres, advertising tobacco
products is generally prohibited in cinemas during performances suitable for
young people, as well as on television and radio. It is also forbidden to
advertise tobacco products specifically for young people and to distribute
advertising articles to children and young people in connection with tobacco
products. For the protection of non-snokers from passive snoking - above al
to reduce the danger to children's health (according to estinates, 50 per cent
of children suffer from passive snoker syndromes such as asthma) - snoking has
been banned in roons used for instruction, training and negotiating purposes,
as well as school sports activities, and in public buildings, schools or other
prem ses where children and adol escents are supervised or acconmodat ed.

507. Froman analysis nade in the Second Austrian Youth Report (Report on the
Situation of Young People in Austria, Federal Mnistry of the Environment,
Youth and the Famly, 1994) of - hardly available - data in Austria, the
cautious conclusion can be drawn that the use of al cohol anongst young peopl e
is steadily declining. However, this is nore a phenormenon anongst young
people with a better education. Drug abuse, however, is found in all age
groups (nainly in girls and wonen) as an increasingly “popul ar” form of
conbating stress, general dissatisfaction and other inconveniences.
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Survey of alcohol-related consunption habits in young people

Land (period) group No al cohol consunption Qurrent daily al coho
consunpti on

Vi enna (1988-1990) 17-18% 11%
15-19-year-ol ds

Upper Austria (1988) 31% 4%
15-19-year-ol d apprentices
and school pupils

Lower Austria (1989) 38% 3%
Apprentices and pupils

Tyrol (1991) 13% 8%
15-19-year-ol ds

Source: Report on the Situation of Young People in Austria, Federal
M nistry of the Environnent, Youth and the Famly, 1994.

Survey of tobacco-related consunption habits in young people

20 cigarettes Up to 10 10 to 20 20 +
QG oup per nonth cigarettes cigarettes cigarettes
daily daily daily
14-19-year-ol ds 32% 23% 42% 3%

Source: Report on the Situation of Young People in Austria, Federal
M nistry of the Environnent, Youth and the Famly, 1994.

508. Austria has not been spared globally increasing drug-related crine

and its negative effects. Wereas in 1991 “only” 218, and in 1992 543 young
peopl e between the ages of 14 and 18 were charged with drug-rel ated of fences,
this nunber rose to 857 in 1993, 1,004 in 1994 and 1,076 in 1995. The
percentage of all young peopl e under the age of 18 charged in relation to
the total nunber of individuals charged in 1991 anmounted to 4 per cent,
increasing to 7 per cent in 1992 and 7.9 per cent in 1993. 1In 1994 the
figure was 7.4 per cent and it increased to 8.2 per cent in 1995. O

the 241 drug-rel ated deaths recorded nationw de in 1995, 20 involved

young peopl e under the age of 19.

509. To conbat drug addiction, the authorities are applying a nethod call ed
“Therapy instead of punishnment”: if drug abuse is suspected, the health
authorities intervene and refer the person concerned to a specialist. If a
pupi | is suspected of drug abuse, he/she can be requested by the schoo
director to submt to an exam nation by the school doctor. If the pupil or
hi s/ her parents refuse such an exam nation, the director nust informthe

heal th authorities. |f a nedical exam nation reveals that the individua
concerned is addicted, the authorities will arrange for treatment. |If the
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i ndi vidual is not addicted, but medical treatnent for substance abuse is

advi sabl e, the health authorities can - with the parents’ permssion -
prescribe therapy. At the sane tine, counselling and advice by an addiction
treatnent centre is recommended to the individual. The parents of an addicted
mnor nust see to it that their child undergoes nedical treatment or
observati on.

510. Drug abuse and drug dealing are offences puni shabl e under crimnal |aw
The cultivation and processing of plants for drug production are strictly
prohi bited; violation of these | aws is punishable by heavy fines. Production,
i mport and export, purchase and possession of drugs, as well as the
entrustnent or distribution of drugs to others, are punishable by |aw

with sentences of up to six nmonths’ inprisonnent.

511. If legal proceedings are instituted against an individual for possessing
a “small quantity” of drugs, the public prosecutor can, in certain conditions,
tenporarily drop the charge for a probationary period of two years, provided
the individual: obtains advice froma drug addi ction expert, indicates

wi I l'ingness to undergo nedical treatnent or supervision, or shows wllingness
to receive counselling froma probationary officer or an addiction treatnent
centre. |If the individual does not keep his/her promi ses or commits anot her
drug-related crine within the probationary period, crimnal proceedings wll

be instituted.

512. Every formof public propaganda encouragi ng drug abuse is illegal under
section 15 of the Narcotic Drugs Act. If an adult who is nore than two years
ol der than the “seduced” mnor facilitates the mnor’s drug abuse, he/she
faces up to three years' inprisonment (sect. 16, para. 2, No. 1). Likew se
persons who conduct “small deals” as a source of incone or as nmenbers of a
gang are also liable to punishnent. |ndividuals who purchase or who are in
possession of a “large quantity” of drugs can be sentenced to up to three
years’ inprisonment if the “stuff” was intended for resale. Even the nere
conspiring and teaming up of one or nore interested parties for the purpose of
common drug deal ing (“two-nenber”, “three-nenber”, “four-nenber” gangs, etc.)
are enough to warrant up to five years’ inprisonment.

513. To fight the professional drug trade nore effectively, stiff penalties
such as up to five years’ inprisonnment have been introduced for the

production, inport or export, and sale of “larger quantities” of drugs. |If
dealing is a steady source of income for the dealer or if he/she is a menber
of a drug ring, he/she faces up to 10 years’ inprisonnent. |f the dealer

is only doing “big business” to satisfy his/her own drug needs, the prison
sentence “only” ranges up to five years. Previously convicted, but still
active nenbers of a drug ring, nenbers of cartels and | arge-scal e deal ers

(25 times the normal anount = excessive) face prison terns of up to 15 years.
The Narcotic Drugs Act provides for the punishrment of cartel bosses with
prison terns of between 10 and 20 years. |In addition to inprisonment, dealers
receive fines of upto S 1 nllion and in sone cases S2 mllion. Drugs found
in the dealer’s possession, and the vehicles used to snuggle themare

confi scat ed.

514. The 1993 Crimnal Law Arendnent Act provides an additional tool in the
fight against the international drug trade. |In accordance with this Act
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“money | aundering” organi zations are to be steadily prosecuted and the persons
i nvol ved rigorously punished. An anendnment to the Narcotic Drugs Act is being
prepared, under which drug users are offered nedi cal and psychol ogi ca
treatment and the public prosecutor is given the possibility to drop crimnal
charges if further counselling of the addicted individual is ensured. Above
and beyond this, additional psychotropic substances, such as stinulants and
psychiatric drugs, will be added to the list of prohibited narcotics, in

order to halt the extensive trade in such substances. A so, intensified
availability of information in schools and on emergency hotlines (“Drug
lines”) will be established for addicts.

515. Drug addicts receive the necessary nedical counselling in specialized
drug clinics. In addition, attenpts are being nade at reintegrating children
and adol escents addicted to illegal and prescription drugs into drug-free life
in hal f-way houses and special projects (“Geen circle”). A drug nonitoring
station ( Suchtgiftdberwachungsstelle ) has been established in the Federa
Mnistry of Health, Sports and Consumer Protection, where reports can be
recorded centrally of all persons who have violated the Drug Act, with the
exception of individuals who voluntarily undergo therapy. 1In 1994 the Federa
Mnistry for Youth started a project with the aimof establishing additiona
preventive approaches in out-of-school youth work. By acconpanying children
and young people in the critical period, when they are searching for an
identity, an inportant contribution can be nade to preventing addi ction.
Primary addiction prevention in particular is not regarded as a form of
protecti on pedagogy in this context, but rather as a means of maki ng exi sting
personal and structural resources visible and expanding them As well as the
training of nmultiplicators, above all parents, relatives, teachers, educators
and youth leaders, in the field of primary addi ction prevention, a research
project is currently being conducted concentrating on the onset of child and
adol escent addi ction, addictive behaviour, and econonic and social influences.

516. In the light of the al arm ng devel opnents on the drug scene, the Vienna
Heal th Administrati on declared 1995 to be the Year of Addiction Prevention.

A speci al | y-designated | ocal office provides courses at the nunicipa

public health departnent by teachers, tutors, social workers, and firm
representatives for the purpose of inproving drug prevention and coordinating
the work of existing therapy institutions. Amrong other neasures, a team of
specialists at a Vienna children’s clinic offers specific assistance to

addi cted pregnant wonen and their addi cted babi es.

D. Children belonging to a mnority or indigenous group (art. 30)

517. In Austria, ethnic groups and mnorities are protected by a series of
et hno-specific constitutional and general mnority protection provisions
(banni ng discrimnation, encouraging the preservation and fostering of
national traditions, permtting the use of one's native | anguage as the
official language, classes in the native | anguage, etc.). In the inaugura
speech of 18 Decenber 1990, Austria explicitly declared its support for
pronoting the linguistic identity and cultural autonony of its various ethnic
groups. To make the situation of ethnic groups known to a larger part of the
popul ati on, the Federal Governnent drew up a basic report on the situation of
ethnic groups in Austria. The Vienna summit (Qctober 1993) of the Council of
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Europe attended by the Heads of State of its nenber States adopted the “Vienna
Decl arati on” which provides for the preparation of a “general convention”,
intended to establish rules for the protection of national mnorities.

At present, Austria is taking steps to sign the Basic Convention for the
Protection of National Mnorities.

518. The Vol ksgruppengesetz (Ethnic Mnorities Act) of 1976 recogni zes
Burgenl and Oroats (according to the national census of 1981: 18, 648),

Croats (2,557), S ovenians (16,552), Hungarians (9,708), and Czechs (4, 106) as
well as the Sinti (Ronma and Sl ovaks) as indigenous ethnic groups living in
Austria with a non-Gernan native | anguage and i ndividual national traditions.
In the majority of districts where ethnic groups are living, the val ue of

bi I i ngual kindergartens is increasingly being recogni zed. The Burgenl and

Ki ndergarten Act provides for kindergarten care in Oroat and Hungarian as
needed. Certain nunicipal kindergartens in Carinthia are set up to educate in
Sl oveni an, and in Vienna the Czech Educati on Soci ety “Konensky” runs a private
ki ndergarten. In order to support bilingual education in kindergartens, a
percentage of the costs for the training of bilingual kindergarten teachers
for the operation of bilingual kindergartens and for the transportation of
children to and fromthese kindergartens is borne by the Governnent.

519. Aready in the Treaty of St. Germain (1919), in the Treaty of

Brunn (1921), and in the Vienna State Treaty (1955), Austria conmmtted itself
to enabling children of non-Gernman-speaki ng backgrounds to receive classes in
their native | anguages, as well as in German (mnority schools). Since 1990,
efforts have been nade to create a uniformbasis for the mnority school
systemin a governnment bill establishing a mnority school constitutional |aw
To acconplish this, some of the La&nder concerned have enacted their own
mnority school laws. During the 1989/90 school year in Burgenl and,

524 pupils were taught in Groat in 28 prinary schools and 79 pupils were
taught in Hungarian in two schools. Furthernore, experinents involving O oat
are being conducted in three primary schools. In Carinthia, bilingua

classes were given to 1,134 pupils at 62 primary schools and to 350 pupils at
15 secondary schools (German and Sl ovenian). Some 450 Sl ovenian pupils attend
t he secondary school established there in 1957. There is also a bilingua
commercial college in Carinthia which has been set up in 1990.

520. A private bilingual primary school has been in operation in Kl agenfurt
since 1989. The Czech “Konensky Education Society” operates a private prinary
school and secondary school along with a kindergarten in Vienna. Al so,

| anguage courses for pre-school and school -age children have been held by the
“Croatian-Burgenland Cultural Society” since 1993. Wthin the framework of

t he “school textbook canpaign”, not only German books but al so textbooks
printed in Ooat, S ovenian and Hungarian are available free of charge for

bi l'i ngual instruction

E. International hunmanitarian cooperation and
relief schenes for needy children

521. After the nuclear accident at Chernobyl, Austria |launched a canpaign in
whi ch thousands of children from Chernobyl were invited to stay with Austrian
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famlies and receive nedical treatnent. A children’s hospital in which
children with cancer receive appropriate nedical care was built in Kiev
with the financial assistance of Austri a.

522. After the collapse of the former “Eastern bloc”, Austria was confronted
with the enornous distress of children, nmostly Romanian. To alleviate their
suffering, volunteers, in a |arge-scal e canpai gn, brought food, medicine and
nmedi cal supplies and cared for the neglected children in the notorious

or phanages. Wth the consent of the Romanian authorities, hundreds of
children were brought to Austria for several weeks or nonths to receive

medi cal care or just to spend a restful holiday. At the same tinme, funds were
donated to the “street children project” operated in Bucharest by the Austrian
Jesuit priest Georg Sporschill. Sponsored by Austria, this project offers
nuner ous horel ess children a place to sleep, individual counselling and
school i ng.

523. Pronpted by the inconceivable destitution of civilians caused by the
civil war in the former Yugoslavia, the Austrian National Broadcasting
Conpany, together with non-profit relief organizations (Caritas and the
Red CGross) and with support fromthe Austrian popul ation, all the inportant
print media and the Federal CGovernnent, |aunched the spectacul ar “Nei ghbour
in need” canpaign in May 1992, which brought nore than 3,000 trucks with
over 60,000 tons of food, clothing, nedicine and nmedical supplies worth
approxinately US$ 100 mllion into the conflict areas. A so, Austrian
hospital s are maki ng beds avail able for the adm ssion of wounded chil dren
flown out of war-torn areas.

524. Bosni an worren and girls raped by sol diers were provided shelter and
psychol ogi cal counselling in Austria. At the invitation of Austrian relief
organi zati ons, such as Refugee Aid, the canpaign “holiday in peace” yearly
enabl es hundreds of children between the ages of 8 and 12 from nmany different
war-torn countries to spend their sumrer holidays with Austrian famlies or in
summer | odges and canps.

525. Since 1993, the Austrian Youth Hostel Association has conducted
together with CGroati an hostel organizations, a refugee project in Pula
(CGoatia). Here, recreational activities are arranged in the nearby refugee
canps for children fromparts of the forner Yugoslavia still threatened by
war .

X CONCLUDI NG REMVARKS

526. Al though one of the main purposes of the Convention is to establish

m ni mum standards for children’s rights worl dwi de, the Austrian Federa
CGovernnent is fully aware of the need for further legislative initiatives
regardi ng provision for and the protection and participation of children

In spite of the density of the social network and the nedi cal and educati ona
structure of an affluent society |like Austria, and despite nodern nedicine,
educational theories and psychol ogy, nore and nmore children are becom ng
physi cal |y and psychologically ill.
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527. In the course of form ng a new Federal Covernnent, the governing
parties, in the so-called Arbeitsuberei nkommen (working agreenent) for
the nineteenth | egislative period, have declared their coomtnent to

the inplenentation of the Convention on the R ghts of the Child. The
participation of young people in all the main spheres of life affecting
themis to be further developed as a natter of priority.

528. Not least owing to an extensive public debate, the Convention on the
Rights of the Child has already positively stinulated and affected recent
Austrian |legislation, for exanple: the introduction of section 207 a in the
Austrian Penal Code (specific |legal provision regarding pornography involving
mnors); an amendnment to the Industrial Code, Federal Law Gazette

No. 194/1993; school laws; a |law regul ati ng a change of name; a draft
amendnent to the | aw on residence; a draft of a universal Carinthian |oca
governnent |aw the nodel project “Mediation and assistance for children whose
parents are divorcing or separating”; a governnent initiative against violence
inthe famly.

529. In this context it is worth nmentioning, that in ratifying the
Convention, Austria not only intended to secure children's rights at the
national level, but also to ensure their observance worl dwi de and to express
its solidarity with the other States Menbers of the United Nations in
pronoti ng and applying the principles proclained in the Charter of the
United Nations and other relevant |egal instrunents pertaining in particular
to children



