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I nt roduction
1. Fol | owi ng the submnission of Portugal's first report on the Convention
agai nst Torture and Ot her Cruel, |nhuman or Degradi ng Treatnent or Puni shment,

the Committee against Torture nmade a nunber of observations and
recommendati ons. This docunent was cl osely studied by the Portuguese
authorities and was anong the documents taken into account in the drafting of
t he new Penal Code.

2. Thus the Penal Code has been revised to include new types of offences in
particul ar those deriving frominternational conmtnents binding on Portugal
The category of crinmes against humanity now i ncludes acts of torture and ot her
cruel, inhuman and degradi ng treatnent or punishment, classified according to
the degree of gravity, and failure to report a crinme on the part of a

superi or.

3. New | egi sl ation has al so been enacted in areas covered by the Convention
agai nst Torture, anopng which nmention should be nade of the amendnents to the
Pol i ce Force Organization Act, bringing it into line with the principles
contained in the Penal Code and Code of Crimnal Procedure and establishing an
agency to nonitor and supervise the work of the police force as it affects
citizens' fundanental rights and freedons. These nmeasures will be described
in this report.

4, Portugal signed the Convention against Torture and O her Cruel, |nhuman
or Degrading Treatnent or Punishnent on 4 February 1985; the Convention
entered into force for Portugal on 11 March 1989, after its adoption by the
Assenbly of the Republic in resolution 11/88 of 1 March 1988.

5. Portugal's first report to the Conmittee against Torture covered the
period from 11 March 1989 to 31 March 1992, and was submitted in conformty
with the provisions of article 19, paragraph 1 of the Convention.

6. This report covers the period from 31 March 1992 t hrough 31 March 1996,
and has been submitted in conformty with the provisions of article 19,
paragraph 1, of the Convention and with the guidelines adopted by the
Committee against Torture at its 85th neeting.

7. Portugal also subnmitted, on 11 January 1993, the core document form ng
part of the reports of States parties (HRI/CORE 1/ Add. 20), which contains the
general political and legal framework for the protection and pronotion of
human rights in Portugal, including the role of the public administration and
national institutions responsible for ensuring observance of human rights and
conducting human rights information, education and training activities.

8. No significant changes were made in the general |egal franework
during the period under review and the initial report (CAT/C/ 9/Add. 15 of

4 June 1993 - general |egal framework, paras. 7-46) is still valid. The
specific | egislative changes made during the period covered by this report
wi Il be discussed in connection with the relevant articles.

9. One very inportant change, however, is the recent publication of

Decree-Law No. 48/95 of 15 March 1995, adopting the new Penal Code, which
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entered into force on 1 October 1995. The new Code contains a new | ega
definition crimnalizing torture and other cruel, inhuman or degradi ng
treatment or punishnment (arts. 243 and 244). This subject will be discussed
at greater length in connection with article 4 (see paras. 130 to 145 of this
report).

10. It should al so be noted that Portugal has been a party to the European
Convention for the Prevention of Torture and Inhuman or Degradi ng Treatment or
Puni shment since 29 March 1990, which confirns its commtnment to conbating
torture. In this context, the Conmttee for the Prevention of Torture and

I nhuman or Degradi ng Treatnment or Puni shnent visited Portugal from19 to

27 January 1992 pursuant to article 7 of the Convention. The Portuguese
Government aut horized the publication of the report prepared following this
first visit by the European Conmittee.

11. In May 1995, the Conmittee nmade a second visit to Portugal, at which
time it visited the prisons, police prenises and juvenile centres.

12. The Portuguese Governnent's conments on the European Committee's first
report describe the efforts made to inprove conditions of detention in
prisons. These efforts are reflected in the neasures described in

par agraphs 122 to 133 of this report.

13. In terns of international cooperation, Portugal has recently ratified
several international instruments on judicial cooperation between States in
crimnal matters, at both the regional and nmultilateral |evels:

(a) Eur opean Convention on the Transfer of Sentenced Persons - adopted
by the Assenbly of the Republic in resolution 8/ 93 of 18 February and ratified
by Presidential Decree No. 8/ 93 of 24 March 1993 - which entered into force
for Portugal on 1 Cctober 1993;

(b) United Nations Convention for the Suppression of the Traffic in
Persons and of the Exploitation of the Prostitution of Qhers - adopted by the
Assenbly of the Republic in resolution 31/91 of 6 June 1991 and ratified by
Presidential Decree No. 48/ 91 of 10 Cctober 1991 - which entered into force
for Portugal on 29 Decenber 1992

(c) Eur opean Convention on Mutual Assistance in Crimnal Mtters -
adopted by the Assenmbly of the Republic in resolution 39/94 of 17 March 1994
and ratified by Presidential Decree No. 56/94 of 1 June 1994 - which entered
into force for Portugal on 26 Decenber 1994;

(d) Addi tional Protocol to the European Convention on Mitua
Assistance in Crimnal Matters - adopted by the Assenbly of the Republic in
resol ution 49/94 of 17 March 1994 and ratified by Presidential Decree
No. 64/94 of 1 June 1994 - which entered into force for Portugal on
27 April 1995;

(e) Eur opean Convention on the Supervision of Conditionally Sentenced
or Conditionally Rel eased O fenders - adopted by the Assenbly of the Republic
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in resolution 50/94 of 3 March 1994 and ratified by Presidential Decree
No. 65/94 of 1 June 1994 - which entered into force for Portugal on
17 February 1995;

(f) Convention of the Menber States of the European Comunities on the
i mpl enentation of the principle “non bis in ideni - adopted by the Assenbly of
the Republic in resolution 22/95 of 11 April 1995 and ratified by Presidentia
Decree No. 47/95 of 11 April 1995 - which entered into force for Portugal on
1 January 1996.

14. There is no doubt that the steps taken by the Portuguese Government to
achieve the ratification of such significant legal instrunents in the area of
judicial assistance between States in crimnal matters will enhance the
authorities' ability to obtain and provide increased cooperation in crimna
matters, in particular in the specific areas dealt with in this report.

Informati on on each of the articles in Part | of the Convention

Article 1

Definition of torture

15. There has until now been no definition of torture in Portuguese law. It
shoul d be noted, however, that on account of the value which the Portuguese

| egal system attaches to international |aw, which is considered to be

i nfraconstitutional but supralegal, the definition given in the United Nations
Convention agai nst Torture and O her Cruel, Inhuman or Degrading Treatnment or

Puni shment shoul d be considered as having been incorporated in Portuguese |aw
upon its entry into force. Under article 8 of the Constitution

“1. The rules and principles of general or ordinary international |aw
shall be an integral part of Portuguese |aw.

2. The rules laid down in all duly ratified or approved internationa
conventions shall, inmrediately on their official publication, be

i ncorporated into donestic |aw and shall remain in force as |ong as they
are internationally binding upon the Portuguese State.”

16. In furtherance of Portugal's conmitnent to its internationa
obl i gations, Decree-law No. 48/ 95 of 15 March 1995, adopting the new
Penal Code, introduced such a definition. |In accordance with article 243,

par agraph 3, of the Code, torture or cruel, degrading or inhuman treatment are
defined as “acts inflicting intense physical or psychol ogical suffering or
severe physical or psychol ogical fatigue or involving the use of chem ca

subst ances, drugs or other natural or artificial neans, intended to inpair the
victims ability to make decisions or freely express his will”.

17. Article 244 of the Code, entitled “Torture and other serious cruel
degradi ng or inhuman treatnent” stipul ates:

“1. Under the terns and conditions nmentioned in the preceding article,
whosoever:
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(a) Causes serious physical injury to another
(b) Uses particularly harsh neans and nethods of torture, such
as physical abuse, electric shocks, nbck executions or hallucinogenic

subst ances; or

(c) Habitually conmmits the acts nentioned in the preceding
article;

shall be liable to a penalty of 3 to 12 years' inprisonnent.
2. When the acts described in this or the previous article lead to
the victims suicide or death, the person responsible shall be liable to
a penalty of 8 to 16 years' inprisonnent.”
18. Thi s provision of the new Penal Code confirns the inportance Portuga
attaches to conbating torture and cruel, inhuman or degradi ng treatnent and
strengt heni ng t he nechani sns designed to do so.

Article 2

Legislative, admnistrative, judicial and other neasures

19. For information on the |egislative, adnmnistrative, judicial and other
measures adopted in Portugal to conbat torture, the reader is referred to
paragraphs 7 to 46 and 50 to 116 of the initial report (CAT/C/ 9/ Add. 15 of
4 June 1993), in which the broad outline of the general |egal framework is
descri bed.
20. On the basis of this general framework, a few additional aspects of the
situation in Portugal are discussed below, in particular the |legislative,
adm ni strative and judicial neasures adopted in the follow ng areas:

(a) Organi zation of the permanent courts;

(b) Pol i ce neasures;

(c) Protection of the victins of violent crines;

(d) Child victins of violence;

(e) Physi ci ans' Code of Ethics;

() Physi ci ans' disciplinary regul ations

(9) Clinical experinentation on individuals;

(h) Clinical testing of nedicines;

(i) Renoval of organs fromdead or |iving persons;

(j) Regul ati ons governi ng the non-governnental organizations working
in the field of cooperation for devel opnent.
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21. Article 18, paragraph 1, of the Constitution stipulates that the
constitutional provisions relating to rights, freedonms and safeguards shall be
directly applicable to and binding on public and private bodies. The
Constitution also establishes the right to noral and physical integrity of the
person as a fundanental and inviolable right.

22. Article 19, paragraph 6, of the Constitution stipulates that the
declaration of a state of siege or a state of emergency shall in no
circunstances affect the right to life and physical integrity.

23. This provision served as a basis for establishing the regime governing
states of emergency (National Defence Act - Act No. 29/82 of 11 Decenber 1982;
Basic Civil Protection Act - Act No. 113/91 of 29 August 1991; Act relating to
the regi ne governing the state of siege and state of enmergency - Act No. 44/86
of 30 Septenber 1986). There have been no changes in the applicable

| egislation. Reference is made in this connection to paragraphs 109-115 of
the initial report.

24. The above-nentioned regine is supported by the provisions in the Pena
Code and Code of Crim nal Procedure designating as punishable, and stipul ating
penalties in respect of, acts falling within the scope of article 1 of the
Convention. As nentioned earlier (para. 11), upon its ratification the
Convention agai nst Torture and O her Cruel, Inhuman or Degradi ng Treatnment or
Puni shment was i ncorporated into Portuguese | aw pursuant to article 8,
paragraph 2, of the Constitution

Organi zation of the pernmanent courts

25. In order to give full effect to the rule of crimnal procedure that
every arrested person nust be brought before an exam ning magistrate as
rapidly as possible after arrest, in order to determ ne whether the arrest was
warranted and in any event within 48 hours following the arrest (see infra,
paras. 149-167), Decree-Law No. 167/94 of 15 June 1994 relating to the

organi zation of the judicial courts established rules governing the

organi zation of the judicial service regarding matters of an urgent nature.

It stipulates that judges of all courts of first instance nust establish a
rota in order to provide energency service during court vacations (art. 1).

26. Article 2 of the sane instrument provides that certain courts will be
open on Saturdays, Sundays and public holidays, for the purpose of conducting
proceedings laid down in the Code of Crimnal Procedure and M nors' Protection
Regime as well as those of an energency nature.

Police neasures

27. Wth regard to police neasures, article 272, paragraph 1, of the
Constitution stipulates that the police shall have the function of defending
denocratic legality and protecting internal security and the rights of
citizens. The neasures taken by the police shall be those provided for by |aw
and shall not go beyond what is strictly necessary (para. 2). The prevention
of crimes shall be effected only in a manner which respects the rights,
freedons and safeguards of the citizens (para. 3).
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28. These principles are reflected in the organi zati on acts of the various
police forces.

29. The organi zational and statutory regul ati ons governing the police forces
and the gendarneri e have been radically changed in order to reinforce the
prohi bition of torture and other cruel, inhuman or degradi ng puni shnent or

treatment by inposing severe disciplinary and penal sanctions on persons
comm tting such of fences.

30. The police forces established by Portuguese |egislation, whose main
functions are to protect society and prevent crinme, are the Public Security
Police, the National Republican Guard and the Judicial Police.

31. Both the Public Security Police and the National Republican Guard cone
under the Mnistry of the Interior

32. In accordance with the Public Security Police Organization Act, adopted
by Decree-Law No. 321/94 of 29 Decenber 1994, the Public Security Police nust
performtheir duties in such a way as to maintain public order, security and
peace and prevent crine.

33. It should be noted that the Public Security Police have excl usive
responsi bility, throughout the national territory, for the control of weapons,
muni ti ons and expl osi ve substances and guarantee the personal security of the
menbers of the organs of suprene authority and hi gh-ranking national and
foreign figures.

34. The Public Security Police Organization Act takes into account the
constitutional rule established in article 29 as far as the use of coercive
nmeasures are concer ned.

35. The Act contains a list of specific cases in which coercive neasures may
be used. Under article 9, paragraph 4, of the Act, coercive neasures are
justified only in situations involving self-defence or the defence of third
parties, when they prove to be necessary for the purpose of overcomn ng viol ent
resi stance to the performance of police duties, or in order to preserve the
principle of authority, after a clear order to subnmit has been given and al

ot her nmeans have been exhaust ed.

36. Article 2, paragraph 1 (a) of Decree-Law No. 231/93 of 26 June 1993

gi ves the National Republican CGuard the role of guarantor of the exercise of
t he fundanental rights and freedons of citizens and of the normal functioning
of denmocratic institutions.

37. The regul ati ons governing the National Republican Guard (a mlitary
corps), adopted by Decree-Law No. 265/93 of 31 July, establish the Guard's
rights and duties and the principles it nust obey in performng its duties.
Article 13 contains a list of specific cases in which the use of force by
menbers of the Guard is permtted; they include self-defence or the defence of
athird party or the need to violent resistance to acts performed in the
context of police duties. Under article 14 of the Decree-Law, the duties of
the National Republican Guard are to prevent any attenpt to conmt a crine or
arrest any person commtting a crine.
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38. Under conditions simlar to those of the Public Security Police, the
Nat i onal Republican Guard nmay use coercive measures only in the situations
defined in article 30 of its Organization Act.

39. The Judicial Police, on the other hand, is a crimnal police body

form ng part of the justice system It is overseen by the Public Prosecutor's
Ofice and is an organ of the Mnistry of Justice. The functions of this
police body are to prevent and investigate crines. It also works with the
judicial authorities (Public Prosector's Ofice, exam ning nmagistrate and
trial judge).

40. The Judicial Police are responsible for the prevention of crinme, and
under article 4 of the Judicial Police Oganization Act, have excl usive
conpetence to investigate various crines listed in the article, which are
automatically referred to them These include crinmes against peace and
humani ty, slavery, unlawful inprisonnent or abduction and hostage-taking.

41. Article 91, paragraph 1 (b), of Decree-Law No. 295-A/ 90

of 21 Septenber 1990, which adopted the organizational reginme governing the
Judicial Police, stipulates that the special obligations incunbent on the
Judicial Police include refraining frominflicting torture or inhuman, crue
or degrading treatnent and, if necessary, refusing to execute or disregarding
any orders or instructions to apply such treatnment, and refraining fromthe
use of force beyond that which is strictly necessary for the performance of a
task that is required or authorized by |aw

42. Ref erence should be made to the recent establishment, within the
Mnistry of the Interior, of a body for nonitoring and supervising the
legality of the police forces' activities, namely, the Inspectorate-Genera
(Lnspeccédo- Geral da Administracdo Interna), which was established by
Decree-Law No. 227/95 of 11 Septenber 1995.

43. The I nspectorate-Ceneral, headed by a Deputy Government Attorney, is a
hi gh-1 evel inspection and prosecution service whose primary role is to nonitor
legality, protect citizens' rights and achieve the nore effective and pronpt
adm ni stration of disciplinary neasures. One of its functions is to receive
conplaints fromcitizens regarding police excesses and to initiate the
necessary investigatory and disciplinary procedures.

44, In addition to these provisions concerning the police, other |egislation
has al so been enacted to strengthen, either directly or indirectly, protection
agai nst torture. They are described bel ow.

Protection of victins of violent crine

45. As stated in Portugal's initial report, Decree-Law No. 423/91 of

30 Cctober 1991 establishes a |legal regine for the protection of victinms of
violent crinme. Articles 129 and 130 of the new Penal Code stipulate that
there shall be special |egislation governing civil liability deriving froma
crime and the conpensation of the injured party. This nmechanismw !l be
described further in the section of this report dealing with article 14 of the
Convention (infra, paras. 297 to 317).
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46. Mention shoul d al so be nade of Act No. 61/91 of 13 August 1991, which
provi des special protection for wonen who are victinms of violence, through the
establ i shnment of a system of prevention and support for women who are victins
of violent crinmes, a tel ephone hotline, units to deal directly with wonen
within the various police forces and wonen's associ ations for the defence and
protection of wonen and through the inplenmentation of a system of appropriate
guarantees with a view to ending violence and conpensating for any injury
suffered.

47. Several ways for victinms of violence to obtain conpensation will be
described in the analysis of article 14 of the Convention (see infra,
paras. 292 to 313).

48. Anmong private associations, the Portuguese Association for the Support
of Victims (APAV), a private social welfare agency whose activities were
described in Portugal's initial report (see para. 83 of docunent

CAT/ C/ 9/ Add. 15), - is continuing its activities, and whose goal is:

“(a) To pronote the protection of and support for the victinms of
crimnal offences generally, and in particular for those in greatest
need, through information, individual attention and gui dance and the
provi sion of noral, social, |egal, psychol ogical and financial
assi st ance;

(b) To pronote and participate in programes, projects and
activities in the fields of information, training and public
consci ousness raising.”

49. A high percentage of conplaints concern female victinms and relate to
crimes involving bodily injury, domestic violence (not only between husband
and wife, but also by drug addicts against nmenbers of their famlies), theft,
rape and hom ci de.

50. According to avail able statistical data provided by APAV, 1,100 victins
avai l ed thensel ves of this formof assistance in 1994 (604 in Lisbon, 337 in
Porto, 42 in Braga, 39 in Coinbra, 59 in Cacais, 3 at the Penafiel hospita
and 16 at the Forensic Medicine Institute), as opposed to 860 in 1993, 443 in
1992 and 188 in 1991

Child victins of violence

51. It is also worthwhile | ooking at the neasures now in effect exist for
protecting child victins of torture, ill-treatnent and violent crinmes, |isted
in the Penal Code (these will be discussed in connection with art. 4 -

paras. 130 to 145 of this report).

52. The physical and psychol ogi cal recovery and social reintegration of

chil dren who have been the victins of negligence, exploitation, ill-treatnent
or cruel or degrading treatment is increasingly a question of deep concern to
the services and agencies that work with children and even to public opinion
in general. These situations are being given increasing attention today in
order to ensure their early detection and the provision to children and their
famlies of the care they need.
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53. At the official level, both the social security services and the

M nistry of Justice conduct activities ainmed at the physical and psychol ogi ca
recovery of the child victins of ill-treatnent or negligence in cases reported

to them which come within their conpetence

54. The heal th agencies, especially paediatric departnents, have al so shown
deep concern for the problemof the ill-treatnent of children, with particular
attention given to identifying children in such situations and providing them
with inmediate care, often through nultidisciplinary teans fornmed specifically
for that purpose, and to reporting themto the conpetent adm nistrative or
judicial agencies in order to provide themwi th effective protection

55. Mention may be nmade here of the international multidisciplinary
synposi um on stress and violence, held in Lisbon in Septenber 1995. Its fina
decl aration asserts the priority of efficient preventive action which, by
promoting uni versal values of respect for human dignity, priority for children
and recognition of the need to find non-violent solutions to problenms, wll
ensure an environnent w thout violence for children

56. The decl aration also recogni zes the need to adopt adequate
adm nistrative, judicial and rehabilitation nmeasures in order to study
situations of violence affecting children.

57. O her activities are al so being pursued by private agencies. An
interesting exanple is the “SOS for Children” tel ephone |ine established by
the Child Support Institute, which is a tel ephone service, available daily
from9.30 aam to 6.30 p.m, providing support, information and gui dance for
probl em situations involving children and fanmilies in crisis. |Its features
are anonymity and confidentiality, and it receives calls fromthroughout the
country on the nost varied situations of children in danger, such as
ill-treatnment, sexual abuse or abandonnment and negl ect.

58. Since 1989, the Institute has al so been conducting a street project
involving children at risk or in marginal situations. It involves an open
educational process ained at providing support for children in Lisbon who |ive
nore or |ess permanently on the streets and seeking, together with the
children, alternative lifestyles in order to give thema better future.

59. O her private bodi es have established agencies intended specifically for
taking in child victins of ill-treatment or abandonnent, on an energency
basis. One such is the “Children’s Emergency Service”, which runs a “refuge”
in the southern part of the country (Faro, Al garve) and provi des specialized
medi cal and psychol ogi cal care for children, and disabled children in
parti cul ar.

60. Anot her such agency is the Portuguese Association for Child and Fam |y
Law, which, in cooperation with town councils in the Lisbon area, has
established care centres for children in such situations where

mul tidi sciplinary teans (nmade up, as appropriate, of paediatricians, child
psychi atrists, psychol ogists, social workers and | awers) help children
organi ze their lives so as to rise above the traumatic situations they have
experienced.
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61. Recogni zi ng that the phenonenon of the ill-treatnent of children
requires interdisciplinary action and that one of the basic neans of
protecting child victins of ill-treatnment or neglect is to support their

fam lies, the Council of Mnisters, in resolution 30/92 of 18 August 1992, set
up the Fam |y and Child Support Project which is gradually taking shape

t hrough the coordinated efforts of the Mnister of Justice, the Mnister of
Heal th and the M nister of Labour and Social Security.

62. This project takes an innovative approach to the overall problem of the
ill-treatment of children, not by endeavouring to understand the situation of
the child victimof ill-treatment or the adult who ill-treats himin

i solation, but rather by considering the famly and social environment of such
children. The project’s main goal is thus to identify situations of children
who are ill-treated, diagnose the dysfunctions in the fanmily which are behind
this ill-treatnent and take the action required to put an end to the situation
of risk for the child.

63. This goal is achieved through nmedical, psychol ogical and educati ona

hel p and therapy for children who are the victins of physical or nenta

vi ol ence and the provision of therapy and psycho-social support for their
famlies in order to help themto becone organi zed and to devel op so that they
are able to undertake their tasks as parents with an increasing sense of
responsibility and affection.

64. The Family and Child Support Project is initially to be inplenmented in

Li sbon, Porto (north) and Coinbra (centre). Subsequently, it is intended to

extend it to the regions of Evora and Faro (south), so that it will cover the
five health regions Portugal has recently created.

65. As part of this project, an energency line has been set up for
mal treated children, to respond to urgent requests for help fromthe children
t hensel ves, or from parents, neighbours, friends, or any other person who

knows of a situation in which children are being ill-treated. According to
the statistics obtained, it is usually neighbours who request help for
seven to twel ve-year olds who are the victins of ill-treatnment.

The Physicians’ Code of Ethics

66. The Physicians’ Code of Ethics was drafted in 1982 by physicians
(through the Medical Association, a State-approved organi zation).

67. Article 30 of the Physicians’ Code of Ethics establishes their right of
consci enti ous objection, whereby a physician has the right to refuse to
perform any professional act when it conflicts with his noral, religious or
humani tari an bel i efs.

68. Article 44 of the Physicians’ Code provides that any physician who has
treated a child or an elderly, handi capped or legally incapacitated person and
observes that such a person has been abused, or subjected to ill-treatnment or
other formof cruelty shall take the appropriate neasures for their protection
and, in particular, notify the police or the conpetent social authorities.
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69. In chapter |11, concerning life and death, the problens dealt with
i ncl ude:

Treatnent involving the risk of term nation of a pregnancy (art. 48);
The duty to refrain from providing useless treatnment (art. 49);

The decision to put an end to the use of exceptional nethods of
prol ongi ng survival artificially (art. 50);

The renoval of organs fromdead or |iving persons (arts. 51 and 52);
Artificial insemnation and sterilization (arts. 53 and 54).

70. Paragraph 2 of article 56 lays down the general principle that it is the
duty of the physician always to respect the well-being and physical integrity
of the patient, in accordance with the Code of Ethics:

“The physician shall under no circunstances perform cooperate in or
agree to the perpetration of acts of violence, torture or other cruel
i nhuman or degradi ng acts, whatever the crime committed or inputed to
the person arrested or detained, and especially during a state of
energency or a state of war or during a situation of civil conflict.”

71. The Code of Ethics also contains provisions concerning the refusal of
physicians to hand over equi pnent, instrunments or nedicaments, or to transfer
their scientific know edge to enable torture to be inflicted.

72. Chapter 111 deals specifically with ill-treatnment of sick persons
deprived of their freedom

73. Chapter IV relates to the problens arising fromexperinents on human
beings. It lays down safeguards and ethical restrictions applicable to such
experiments.

74. It establishes that testing of new nedicanents or new technol ogi es on
human bei ngs may take place only after thorough testing on ani mals has shown a
reasonabl e probability of success and therapeutic safety. It also |ays down
the essential conditions of medical vigilance and safeguards regarding the
consent of the patient, his safety and his physical integrity.

Physicians’ disciplinary rules

75. Decree-Law No. 217/94, of 20 August 1994, endorsed the physicians’
disciplinary rules. All physicians are subject to the disciplinary
jurisdiction of the Medical Association. Disciplinary responsibility coexists
with all other fornms of responsibility for which the | aw provides.

76. A physician commits a disciplinary offence when, as a result of an
action or omssion, wilfully or through negligence, he is in breach of one or
nore of the duties laid down in the Rules of the Medical Association, the Code
of Ethics, the Disciplinary Rules, internal regul ations or other applicable
provi si ons.
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77. Di sciplinary penalties are listed by type and include: warning,
repri mand, suspension for up to five years and expul sion. Accessory penalties
i nclude the | oss of fees and publication of the penalty.

Renpval of organs fromdead or living persons

78. The renoval or donation of organs or tissues fromdead or |iving
persons, for diagnosis, transplanting or any other therapeutic purpose, is now
regul ated by Decree-Law No. 12/93, of 22 April 1993.

79. It is inportant to draw attention to the fact that the renoval of matter
of human origin may take place only after the donor and recipient have given
their consent freely, clearly and wi thout anbiguity. The donor shall have the
right to nom nate the beneficiary (art. 8).

80. The physician has the duty, however, to informthe donor and the
recipient clearly and intelligibly of the possible risks and consequences of
t he donation (art. 7).

81. The renoval or donation of human organs or tissues may take place only
as directed and under the responsibility of a physician and in accordance with
the | eges artis in a public or private hospital (art. 3, para. 1 of the
Decree-Law). The anonynity of the donor and the recipient of a human organ or
tissue are ensured by article 4 of the Decree-Law.

82. The sane text prohibits the marketing of human organs or tissues for
t her apeuti c purposes (art. 5).

83. Chapter Il deals with the renoval of matter of human origin; such acts,
in principle, are pernmitted only in the case of regenerating matter. The
donati on of non-regenerating organs or matter is authorized only when there is
a blood relationship to the third degree between the donor and the recipient.
The donation of non-regenerating matter by minors or legally incapacitated
persons is not permtted under any circunstances. Simlarly, a donation is
not authorized when there is a high degree of probability that it may entail a
serious and permanent di m nution of the physical integrity or health of the
donor (art. 6).

84. Chapter 111 refers to the renoval of organs from dead persons.
Article 10 Iists as potential post nortem donors all national or stateless
persons or aliens residing in Portugal who have not expressly inforned the
M nistry of Health that they do not wish to be donors. Subsequent to a
declaration of this nature, all non-donors are registered in the Nationa
Regi ster of Non-Donors.

85. The determ nation of death cones within the conpetence of the Mdica
Association following a notification by the National Council of Ethics for
Life Sciences (art. 12). No physician on the transplant team may be invol ved
in verifying the death (art. 13, para. 2).
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86. The Government is to launch an information canpaign to explain the
policy adopted in the Decree-Law and to provide clarification for any persons
who nmay be interested in declaring their unavailability for post nortem
donations (art. 15).

87. The subsequent Decree-Law No. 244/94, of 26 Septenber 1994, deals with
t he organi zation and operation of the National Register of Non-Donors and the
i ssuance of a personal card attesting that a person is a “non-donor”

88. Total or partial unwillingness to donate certain organs or tissues

post nmortemor allow themto be used for specific purposes should be expressed
by the persons concerned to the Mnistry of Health by registration in the
Nat i onal Regi ster of Non-Donors.

89. The National Register of Non-Donors is to conpile a conputerized file to
include all statenents of wi shes by nationals, statel ess persons and aliens
residing in Portugal concerning their unavailability for the renoval of organs
or tissues.

90. It should be nentioned, with reference to article 10 of the above
Decree-Law, that any person has the right to be informed of the contents of
the entry or entries concerning himor her in the conputerized file of the
Nat i onal Regi ster of Non-Donors.

Cinical experinents on human beings

91. Foll owi ng the Basic Health Act (Act No. 48/90, of 24 August 1990),
Decree-Law No. 97/94, of 9 April 1994, established the rul es governing
clinical experinments on hunman beings, so as to ensure their physical and
mental integrity and the efficacity and safety of nedicines.

92. As a general principle, the good of the individual nust always take
precedence over the interests of science and the comunity.

93. The researcher must sinply intelligibly and faithfully informthe

subj ect of the experinment of the foreseeable risks, consequences and benefits
and of the nethods and the ainms pursued. Consent must be voluntary, inforned,
specific and in witing.

94. Clinical experinents nmust foll ow recognized scientific principles and
ensure respect for the physical and nental integrity of the persons concerned.
They must al so be preceded by experinments on animals and may be carried out on
human beings only when the results of such experinments allowit to be
concluded that the risks for the persons who will undergo themare in
proportion to the foreseeabl e benefits.

95. Clinical experinents may be performed only by qualified physicians with
experience in the field of research concerned, and in particular in the
clinical experinents proposed.
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96. The above-nenti oned experinments may be carried out only in public health
establishnents or in officially-approved private health facilities, which have
the indi spensable naterial and human resources to guarantee the scientific
quality of the experiments to be carried out.

97. The terms for carrying out each experinment nust be part of a specific
protocol establishing the relevant objectives, the conditions under which the
experinment will be conducted and the various phases.

98. Prior authorization is required to performexperinments. This will be
granted by the administrative body of the institution where they will take

pl ace, on application by the pronoter. The Ethics Conmission is required to
take a decision on requests for authorization to carry out experiments and to
supervi se them particularly with regard to ethical considerations and the
safety and integrity of the subjects of clinical experinments.

99. Al'l persons who have taken part in experinments are prohibited from
reveal i ng personal data to which they may have had access through their
activities in this regard.

Status of non-governnental organi zations for cooperation for devel opnent

100. In the sphere of legislative nmeasures adopted to prevent torture, the
rol e of the non-governnmental organizations for cooperation for devel opnment
(NGOD) nust be nenti oned.

101. Act No. 19/94, of 24 April 1994, defines the status of the NGODs.

102. The NGODs have | egal personality in general |aw and are private |aw

|l egal entities. Their ains are cooperation and inter-cultural dialogue and
support for progranmes and projects in devel oping countries through

(a) devel opnent activities; (b) humanitarian assistance; (c) protection

and pronotion of human rights; (d) provision of enmergency relief;

(e) dissem nation of information and creation of public awareness in order
to devel op cooperation and intensify inter-cultural dialogue with devel oping
countries.

103. Their activities are perfornmed in conpliance with the United Nations
Uni versal Decl aration of Human Ri ghts.

104. The State accepts, supports and appreciates the contribution of the
NGODs in inplenmenting national cooperation policies defined for devel oping
countries. State support takes the formof technical and financial aid for
programes, projects and activities concerning cooperation for devel opment and
the creation of public awareness. State support nmay not, however, constitute
a restriction on the NGODs' right of freedom of action

105. The NGODs have the right to take part in fornulating national and
i nternati onal cooperation policies through their representatives on advisory
bodi es concerned with cooperation

106. Recognizing the inportance of the role of the NGODs in the defence of
human rights and fundanmental freedons, the recent M nisterial Decree
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No. 4/ M)/ 96, of 12 January 1996, sets out the duty of the services of the

M nistry of Justice to provide all necessary infornation as rapidly as
possi bl e at the request of some of these organizations (e.g. Forum Justica e
Li ber dades, Associ acdo para o Progresso do Direito, Associacdo Portuguesa dos
Direitos dos Cidaddos and ClVITAS: Associagdo para a Defesa e Pronp¢édo dos
Direitos dos Cidaddos). Under this decree, the above-nmenti oned NGODs must in
future give an opinion on all draft texts concerning human rights and
fundament al freedons.

Article 3

107. Article 3 of the Convention states that no State Party shall expel
return (“refouler”) or extradite a person to another State where there are
substantial grounds for believing that he would be in danger of being
subjected to torture.

108. Wth reference to this provision in the context of the Constitution of
the Portuguese Republic, there have been no changes since the initial report
(paras. 116 to 126).

109. Article 33 of the Constitution contains the foll ow ng fundanental
provisions on extradition, deportation and the right of asylum

“Extradition, deportation and the right of asylum

1. Portuguese citizens shall not be extradited or deported fromthe
national territory.

2. No one shall be extradited for political reasons.

3. No one shall be extradited for crines which carry the death
penal ty under the | aw of the requesting State.

4, Extradi tion shall be decided only by a judicial authority.

5. Deportati on of persons who have entered or have been residing in
Portuguese territory legally, of persons who have obtained a
resi dence pernit or of persons who have submitted an application
for asylum whi ch has not been rejected, shall be decided only by a
judicial authority. The law shall provide for a rapid decision in
this respect.

6. The right of asylum shall be guaranteed for aliens and stateless
persons who are being prosecuted or seriously threatened with
prosecution for their activities on behalf of denpcracy, social
and national |iberation, peace between peoples and the freedom and
rights of the individual

7. The status of political refugees shall be defined by [aw”
110. It should be recalled that the European Convention on Human Ri ghts

appl i es under Portuguese law. This Convention does not guarantee the right of
aliens not to be deported or extradited fromthe territory of one of the
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Contracting States (art. 5, para. 1 (f)), while articles 3 and 4 of Protocol 4
to the Convention in fact enpower States to deport aliens fromtheir

territory. However, the case | aw of the organs of the European Convention on
Human Ri ghts has placed sone restrictions on the power of States to deport
aliens in cases where the rights guaranteed in article 3 of the Convention

m ght be infringed (prohibition of torture or inhuman or degrading treatnent).
This interpretation is naturally valid for Portugal

111. The basic features of the regul ati ons governing extradition and
deportation are discussed bel ow.

Extradition

112. The legal regime governing extradition is set out in Decree-Law

No. 43/91, of 22 January 1991, which outlines international |egal cooperation
incrimnal matters, and was discussed in the last report submtted by
Portugal (paras. 117 to 124). In order to expand this information, the
fundanment al principles which govern extradition are described bel ow.

113. Decree-Law No. 43/91 has a secondary role. According to its article 3,
the forms of cooperation for which it provides are governed by the provisions
of the international treaties, conventions and agreenents binding on the
Portuguese State. This Decree-Law applies only in the event of default or

i nadequacy. The provisions of the Code of Criminal Procedure are subsidiary
to these provisions.

114. Designed as a unilateral political act of Government and an instrunent
of international |egal cooperation, applicable in default of a treaty or
convention, the international cooperation regulated by the Decree-Law i s based
on the principle of reciprocity. However, the absence of reciprocity is no
obstacle to the fulfilnment of a request for cooperation, if this cooperation
(a) proves necessary because of the nature of the fact or necessity of
conmbating certain serious fornms of crimnal behaviour; (b) nmay contribute to

i mproving the situation of the accused or his reintegration into society, or
(c) may serve to elucidate acts attributed to a Portuguese citizen

115. The inplenentation of this Decree-Law is also subject to the protection
of the sovereignty, security, public order and other interests of the
Portuguese Republic as defined by the Constitution.

116. Cooperation is also restricted in the case of crimnal proceedings which
do not cone within the conpetence of the judicial authorities of the
requesting State.

117. Extradition may take place for the purposes of crimnal proceedings or
of the application of a custodial penalty for a crine falling under the
jurisdiction of the courts of the requesting State. \Whatever the case, the
person in question nmay only be extradited in connection with a crimna

of fence (even if only attenpted) which is punishabl e under Portuguese |aw and
under the |l aw of the requesting State by a custodial penalty of a maximm
duration of not |ess than one year
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118. When extradition is requested for the purpose of executing a custodia
penalty, the request can be granted only if the remaining part of the sentence
to be served is not |ess than four nonths.

119. A request for extradition is refused:

(a) If the procedure does not conformto or observe the conditions
set out in the European Convention for the Protection of Human Rights and
Fundanent al Freedons of 4 Novenber 1950, or in any other relevant
i nternational instrument ratified by Portugal

(b) If there are serious grounds to believe that the cooperation is
requested in order to prosecute or punish a person on account in particular of
his race, religion, sex, nationality, |anguage, politics or ideologica
convi ctions or nenbership of a particular social group

(c) If the person’s situation is |likely to be aggravated for any of
the reasons set out in the previous paragraph

(d) If such cooperation may result in his being tried by a court of
special jurisdiction or is connected with the enforcenent of a decision handed
down by such a court;

(e) If the act to which it relates is punishable by death or life
i mprisonment;

(f) If such cooperation concerns an offence to which a pernmanent
protective neasure is applicable;

(9) If the crime was conmitted on Portuguese territory;
(h) If the person in question has Portuguese nationality.

120. The provisions of paragraphs (e) and (f) above were the subject of two

i nportant decisions by the Constitutional Court. The first of these,
concerning the death penalty, is Decree No. 417/95, published in the Oficia
Gazette of 17 Novenber 1995. Briefly, the facts are as follows: China
requested the extradition of Yeung Yuk Leung, residing in Macao and accused of
a crime carrying the death penalty under Chinese |law. Wen the Suprene Court
of Macao was on the point of granting extradition, subject to a guarantee that
the death penalty woul d be replaced by another punishment, the question of
constitutionality was raised. Invoking article 33, paragraph 3, of the
Constitution, the Constitutional Court decided that extradition should be
prohi bited when the crine ascribed to the person to be extradited potentially
carried the death penalty, since the prom se of a substitute penalty could not
be consi dered an adequat e guarant ee.

121. Constitutional Court Decree No. 474/95, published in the Oficia
Gazette of the same date, concerns life inprisonment and is somewhat simlar
M. Armando Varizo, a Brazilian national, was accused of drug-trafficking
between Brazil and the United States of America. The latter country asked
Portugal to extradite him Under Anmerican law, |ife inmprisonment was
theoretically applicable in this case. The Constitutional Court decided that
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article 6, paragraph 1 (e), of Decree-Law No. 43/91 was unconstitutional and
in breach of article 30, paragraph 1, of the Constitution when interpreted as
not prohibiting extradition in situations carrying the penalty of life

i mprisonnment, even if the application of the penalty cannot be anticipated
because the requesting State has given guarantees in that regard.

122. The above two decisions take as valid the principle whereby the
constitutional provision that the death penalty or life inprisonnment should
not be inposed on any Portuguese citizen should be applicable to aliens living
permanently or tenporarily in Portugal, given the principles of universality
and equality and the equival ence of the rights of aliens and stateless
persons, all of which are enbodied in the Constitution. The preanble to
Decree-Law No. 43/91 had already provided for the unconstitutionality of norns
permtting extradition to States where the crinme carried the penalty of life

i mpri sonment. That was al so the sense of the reservation entered by Portuga
when it ratified the European Convention on Extradition.

123. A request for extradition is also refused if the procedure concerns:
(a) an act which, under Portuguese |law, constitutes a political offence or an
of fence connected with a political offence; (b) an act which constitutes a
mlitary offence which is not sinultaneously covered by ordinary crimnal |aw

124. Taking account of international provisions in this regard, the
Decree-Law establishes that the foll owing of fences are not considered
political offences:

(a) Genoci de, crines against humanity, war crines and serious crines
pursuant to the Geneva Conventions of 1949;

(b) O fences covered by article 1 of the European Convention on the
Suppression of Terrorism opened for signature on 27 January 1977,

(c) Acts referred to in the Convention against Torture and
O her Cruel, Inhuman or Degradi ng Treatnment or Puni shnent, adopted on
10 Decenber 1984 by the United Nations Ceneral Assenbly;

(d) Any other crinme the political nature of which has been expunged by
treaties, conventions or international agreenments to which Portugal is a

party.

125. The extradition procedure is considered as of an urgent nature and
conprises two phases: the administrative phase and the judicial phase.

126. The admini strative phase involves the exam nation by the Governnment of

the application for extradition in order to reach a decision as to whether it
shoul d be followed up or inmmediately rejected, either on political grounds or
because it is considered untinely or inappropriate.

127. The Mnister of Justice begins by submitting the request for extradition
to the Ofice of the Attorney-General of the Republic for verification of its
due and proper formand orders the conpetent criminal police authorities to
keep the person requested under surveillance. The Attorney-General of the
Republ i ¢ must hand down an opinion within 20 days. |In the follow ng 10 days,
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the Mnister of Justice transmts the request, together with his opinion, to
the Governnent for a decision. |If the request is refused, the case is sinply
struck off the list.

128. The judicial phase falls exclusively within the conpetence of the Court
of Appeal and calls for a decision to be taken, after the interested party has
been heard, on the extradition agreenent, once all conditions have been net
concerning its formand its nerits. This phase does not involve the
presentation of any evidence concerning the acts ascribed to the person to be
extradited.

Deportation

129. The grounds for deportation are set out in article 67 of Decree-Law
No. 59/93, of 3 March 1993, concerning the entry, departure, residence and
deportation of aliens fromnational territory.

130. Aliens will be deported from Portugal if they:

(a) enter the national territory unlawfully;

(b) commt acts detrimental to national sovereignty, or public order
or norals;

(c) engage in activities which threaten Portuguese interests or the
dignity of the Portuguese State or its nationals;

(d) interfere in the exercise of the rights of participation enjoyed
excl usi vely by national s;

(e) fail to conply with Portuguese | aws concerning aliens;

(f) have committed acts which would preclude their entry into the
national territory.

131. The | aw al so makes provision for an accessory penalty of deportation in
t he case of:

(a) non-resident aliens, sentenced for wilful crimes to nore than six
nmont hs’ i npri sonnent;

(b) al i ens who have resided in Portugal for less than five years,
sentenced for wilful crines to nore than one year’s inprisonnment;

(c) al i ens who have resided in Portugal for nore than 5 and | ess than
20 years, sentenced to nmore than 3 years’ inprisonnment; and

(d) al i ens who have entered the national territory during a period
when they were prohibited from doing so.

132. Deportation may al so be the result of a sentencing decision handed down
in accordance with crimnal |egislation (new Penal Code, art. 97).
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133. Article 34 of Decree-Law No. 15/93, of 22 January 1993, concerning the
anti-drugs canpai gn, provides for the deportation, for a period not exceeding
ten years, of an alien convicted of a crine covered by this Decree-Law.

134. An alien may not be deported to a country where he may be subject to
prosecuti on on grounds warranting his being granted asylum in accordance with
article 2 of Act No. 70/93, of 29 Septenber 1993, which defines the regine
governing the right of asylumand the status of political refugee. This
article states that an alien or stateless person prosecuted or in serious
danger of prosecution for his political convictions, i.e. for his activity on
behal f of denocracy, social and national freedom peace anpng nations, freedom
and human rights, in the State of which he is a national or in which he
habitually resides, or an alien or statel ess person prosecuted on grounds of
religion, race, nationality or social integration nmay apply for and be granted
asyl um

135. In order to take advantage of this protection, the person in question
must invoke the fear of persecution and provide evidence of it within the
prescribed tine-limt.

136. Deportation may be ordered by a judicial authority or by the conpetent
adm nistrative authority, the Aliens and Frontiers Service.

137. In the event of an accessory penalty or when the alien who is the

subj ect of the decision has entered the national territory lawfully and
obt ai ned permi ssion to reside there or has submtted an application for asylum
whi ch has not been refused, deportation shall be decided on by a judicia
authority.

138. An alien entering the national territory unlawfully may be detained by
any authority, referred to the Aliens and Frontiers Service and within not
nore than 48 hours be brought before the judicial authority with conpetence to
legitim ze his detention and decide on the application of enforcenent
measures. These nmay be, in addition to the neasures listed in the Code of
Crimnal Procedure (e.g. declaration of identity and residence, mandatory
bail, obligation of the alien to present hinmself periodically before a
judicial authority or crimnal police body on certain days at specified tines,
suspensi on fromthe performance of duties, the practice of a profession and
the enjoynent of rights, prohibition of residence, restricted residence and
pre-trial detention), periodic reporting before the Service of Aliens and
Frontiers and accommodation in tenporary centres, as provided in Decree-Law
No. 34/94, of 14 Septenber 1994.

139. As stated in paragraph 126, the Aliens and Frontiers Service is the
conpetent authority for the initiation of deportation proceedings. During the
proceedi ngs, the alien nust attend a hearing. The deportation decision falls
within the conpetence of the director of the Service and an appeal against it
may be |l odged with the Mnister of the Interior or with the admnistrative
tribunals (art. 87).
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Article 4

140. According to article 4 of the Convention, each State Party shall ensure
that all acts of torture are offences under its crimnal |aw and the sane
shall apply to any attenpt to practise torture and to any act by any person
whi ch constitutes conplicity or participation in torture.

141. The general |egal framework for the prevention and punishnent of torture
has not undergone significant nodification. It is therefore inportant to take
account of the initial report and in particular paragraphs 17 to 25, 50 to 53
and 127 to 129

142. Wth regard to crimnal law, as already specified at the start of this
report (see para. 5), Decree-Law No. 48/ 95, of 15 March 1995 adopted the new
Penal Code, which established torture and other cruel, inhuman and degradi ng
treatnment as a new class of crinme (arts. 243 and 244).

143. The new Penal Code only cane into force on 1 Cctober 1995, but the
general regine which provides for the punishnent of torture and acts
constituting cruel, inhuman or degrading treatment nerits description

144. Article 243 of the new Penal Code, under the heading “Torture and ot her
cruel, inhuman or degrading treatnent”, states that:

“1. Any person responsi bl e for preventing, prosecuting, investigating
or trying crimnal or disciplinary offences, for the enforcenment of
penalties in that connection, or for the protection, custody or

supervi sion of detainees or prisoners, who subjects themto torture or
to cruel, inhuman or degrading treatnment, for the purpose of:

(a) obtaining fromthemor fromthird parties confessions,
depositions, statenents or information

(b) puni shing them for an act comrmitted by them or of which they
are suspected, or acts committed by others;

(c) intimdating them or other persons,

shall be liable to inprisonnent for one to five years, unless a heavier
penalty is applicable under another |egal provision

2. Any person who on his own initiative or on the orders of a
superior usurps the responsibility described in the foregoi ng paragraph
in order to commt one of the acts described, shall be liable to the
sane penalty;

3. Torture or cruel, inhuman or degrading treatnment, is considered to
be an act by which acute physical or nmental suffering is inflicted or in
whi ch chem cal s, drugs or other natural or artificial means are used
with the intention of inpairing the judgenent or the free expression of
the victim
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4. The wordi ng of the previous paragraph does not include the
sufferings inherent in or stemring fromthe execution of the penalties
for which the first paragraph provides or the | egal neasures which
deprive a person of his freedomor restrict that freedom?”

145. Article 244, entitled “Torture and other severe cruel, inhuman or
degrading treatnment”, provides that:

“ 1. Any person who, under the terns and conditions nmentioned in the
previous article:

(a) Seriously violates a person’s physical integrity;

(b) Makes use of particularly severe nmethods of torture, i.e.
beatings, electric shocks, nock executions, or hallucinogens, or

(c) Habitually comrmits the acts nentioned in the previous
article:

shall be liable to 3 to 12 years' inprisonnment.

2. When the acts described in this or the previous article are
followed by the suicide or death of the victim the perpetrator shall be
liable to 8 to 16 years inprisonnment”.

146. Failure to report such acts is punishable in accordance with article 245
whi ch provides that a superior who knows that his subordinate has engaged in
the acts referred to in articles 244 and 245 and fails to report himw thin
not nmore than three days after learning of the fact, shall be liable to six
nonths' to three years inprisonnment.

147. The effect of the amendnents to the new Penal Code in respect of

of fences involving torture and other cruel or degrading treatnment, is shown in
the tabl e bel ow conparing the penalties applicable to the different types of
crime:

Type of crinme Sent ence appl i ed: Sent ence appl i ed: Aggr avat ed Aggr avat ed
ol d Penal Code new Penal Code sentence: old sentence: new
Penal Code Penal Code
Torture and ot her No article exists | 1 to 5 years’ No article exists | 3 to 12 years’
cruel, inhuman or i npri sonnent i npri sonnent
degr adi ng

treatnent a/

Failure to No article exists | 6 nonths' to 3
report a/ years’
i npri sonnent

O dinary homicide | 8 to 16 years’ 8 to 16 years’
i npri sonnent i npri sonnent
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Type of crinme

Sent ence applied
ol d Penal Code

Sent ence applied

new Penal Code

Aggr avat ed
sentence: old

Penal Code

Aggr avat ed
sentence: new

Penal Code

Aggr avat ed
honi ci de b/

12 to 20 years
i npri sonnent

12 to 25 years
i npri sonnent

Homi ci de t hrough
negl i gence

up to 2 years
i npri sonnent

up to 3 years
i npri sonnent

up to 3 years
i npri sonnent

up to 5 years
i npri sonnent

Exposure to or
desertion in the
face of danger

6 nonths’ to 5
years’

i npri sonnent

1to 5 years’
i npri sonnent

1to 5 years’
i npri sonnent

2 to 8 years’

i npri sonnent

(of fence of
serious

assault) ¢/

3 to 10 years

i nprisonnent (in
case of death)

Ordinary of fence
agai nst the
person c/

up to 2 years
i npri sonnent

up to 3 years
i npri sonnent

Serious offence
agai nst the
person c/

1to 5 years’
i npri sonnent

1 to 10 years’
i npri sonnent

O fence agai nst
t he person
entailing
possi bl e

danger ¢/

6 nonths’ to 3
years’

i npri sonnent

article del eted

O fence agai nst

t he person
aggravated by the
consequences

6 nonths’ to 3
years’

i npri sonnent
(ordinary offence
agai nst the
person)

2 to 8 years’

i npri sonnent
(serious offence
agai nst the

1to 5 years’

i npri sonnent
(physi ca
assaul t)

3 to 12 years

i npri sonnent
(sinple assault)

person)
Ill-treatnent of 6 nonths’ to 3 1to 5 years’ 6 nonths' to 4 2 to 8 years’
children or years’ i npri sonnent years’ i nprisonnent (in

spouse

i npri sonnent

i nprisonnent (in
the case of a
serious offence
agai nst the
person c/);
9 years’

i nprisonnent (in
case of death)

3to

the case of a
serious offence
agai nst the
person c/);
10 years

i nprisonnent (in
case of death)

3to
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Type of crinme Sent ence appl i ed: Sent ence appl i ed: Aggr avat ed Aggr avat ed
ol d Penal Code new Penal Code sentence: old sentence: new
Penal Code Penal Code

Pr ohi bited use of
firearns d/

up to 6 nonths
i npri sonnent

article del eted

up to 2 years
i npri sonnent

article del eted

i npri sonnent

i npri sonnent

Threats up to 1 year’s up to 1 year’s up to 2 years’ up to 2 years
i npri sonnent i npri sonnent i npri sonnent i npri sonnent
Coer ci on up to 2 years’ up to 3 years

Serious coercion
(by an officia
wi th m suse of
power s)

6 nonths’ to 3
years’
i npri sonnent

1to 5 years’
i npri sonnent

i npri sonnent

i npri sonnent

i npri sonnent or
up to 15 years

i nprisonnent (in
case of death)

Illegal detention | up to 2 years’ up to 3 years’ 2 to 10 years’ 2 to 10 years
i npri sonnent i npri sonnent i npri sonnent i npri sonnent e/
or 3 to 15 years
i nprisonnent (in
case of death)
Sl avery 8 to 15 years’ 5 to 15 years
i npri sonnent i npri sonnent
Abducti on 4 to 8 years’ 2 to 8 years’ 4 to 10 years’ 3 to 15 years

i nprisonnent or 8
to 16 years

i nprisonnent (in
case of death)

Ki dnappi ng of a
m nor

6 to 10 years
i npri sonnent

article del eted

8 to 15 years
i npri sonnent

article del eted

al These articles cone under the chapter of crinmes against

while the others come under that of crines against life.

b/ In the case of aggravated homi ci de,
cruelty to increase the suffering of the victimmay be considered particularly

to merit censure or to be particularly perverted.

c/ The references to “offence against the person” wll

read “of fence of assault”.

d/ The article concerning the prohibition on the use of firearms has
is considered that the characteristics described here

been del et ed,

since it

are not technically distinct fromthreats or

persons.

e/ One of the conditions for the aggravation of the crime of
detention is if
or by torture or other cruel,

the use of torture or

ot her types of crines against

it is preceded or acconpani ed by of fences of serious assault

i nhuman or

degradi ng treatnment.

humani ty,

acts of

be reworded to

illegal
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148. Article 412 has not undergone any changes. It specifies that any
official who resorts to violence, serious threats or any other illegal neans

of constraint in order to obtain a witten or oral statement from an accused
person, informant, witness or expert, or to prevent them from maki ng such a
statenment, will be liable to six nonths’ to four years’ inprisonnent.

149. Under the old Penal Code, operations and nedi cal and surgical treatnent
performed according to the | eges artis by a physician or a person legally
authorized to do so, for preventive, therapeutic or palliative reasons, were
not considered to be physical injury (art. 150). The prior consent of the
person concerned, however, had to be duly obtained (arts. 38, 149 and 159;
presuned consent is the subject of art. 39).

150. Article 150, paragraph 2, further established that a person violating
the rules of the leges artis, thus endangering the physical existence, the
health or the life of the sick person, would be liable to a maxi mum of two
years' inprisonnent. |In the new Penal Code, this paragraph has been del et ed.

151. Under article 158, arbitrary operations and nedi cal and surgica
treatment are punishable by up to three years’ inprisonment and by a fine of
up to 120-days pay. The new Penal Code keeps the prison sentence and
increases the fine to the maxi mum general |linit of 360 days' pay (art. 156).

152. The artificial insem nation of a woman wi thout her consent is currently
puni shable by 1 to 15 years’ inprisonnent (art. 214). The new Penal Code has
i ntroduced an article 168 on “artificial reproduction w thout consent”, which
provi des for one to eight years’ inprisonment for a person who practises
artificial reproduction on a woman wi t hout her consent.

153. The new Penal Code has deleted the article concerning the use of poison
to damage a person’s physical or nental health (art. 146), on the grounds that
t he behavi our described is not independent but part of the crine of aggravated
assaul t.

154. The sol utions adopted to punish the various persons involved in carrying
out a crine (perpetrator, acconplice or fellow participant) have al so been
kept. Deliberate conplicity is punishable by a specially mtigated version of
the penalty inposed on the perpetrator

Article 5

155. Article 5 of the Convention deals with the territorial application of
crimnal law. In Portugal, this is the subject of articles 4, 5 and 6 of the
Penal Code, as described in the | ast report (see above, para. 131).

156. The extraterritorial application of Portuguese |aw, under the new Pena
Code, has not been nodified with regard to the matters covered by the
Convention. Modifications made have extended the scope of extraterritoria
application of Portuguese crimnal law to certain electoral and
conmputer-related crines.
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Article 6

157. Any State party in whose territory a person alleged to have comtted
any of fence under the Convention is present shall, under article 6, take him
into custody or take other |egal nmeasures to ensure his presence. The custody
and other |egal measures shall be as provided in the law of that State.

158. In Portugal, the rules for the detention of persons suspected of
conmitting the crinmes detailed in the Convention vary dependi ng on whether the
person is remanded in custody for the purpose of crimnal prosecution or
remanded in custody for the purpose of extradition

Remand in custody for the purpose of extradition

159. Remand in custody for the purpose of extradition remains possible if it
comes under an international convention or treaty in force in Portugal, and in
t he absence of an international convention or treaty under Decree-Law

No. 43/91, of 22 January 1991, on a basis of reciprocity.

160. In an energency, the provisional arrest of the person to be extradited
may be requested as a prior step to any formal request for extradition. The
deci si on concerning arrest and the nai ntenance of remand in custody is taken
in accordance with Portuguese law. It should be noted that, according to the
Constitution of the Republic of Portugal, remand in custody w thout a
conviction will, within a maxi num period of 48 hours, be the subject of a
judicial decision to validate or maintain it.

161. Remand in custody may be replaced by other forcible nmeasures as the Code
of Crimnal Procedure provides.

162. The provisional arrest is termnated if the request for extradition is
not submtted within 18 days of the arrest, although this deadline my be
extended to 40 days if valid reasons are invoked by the requesting State.

163. The crimnal police authorities nay arrest any person who, according to
official information, particularly fromlnterpol, is sought by the conpetent
foreign authorities for the purpose of prosecution or the execution of a
penalty for acts which manifestly justify extradition (art. 38, arrest which
has not been requested). Such arrest renmins subject, however, to the
judicial control referred to in paragraph 151

Remand in custody for the purpose of criminal prosecution

164. Remand in custody for the purpose of criminal prosecution is governed by
article 28 of the Constitution and by the Code of Crim nal Procedure.

Remand in custody of persons caught in flagrante delicto

165. The | aw distinguishes clearly between pre-trial detention as a | ast
resort nmeasure of constraint and the remand in custody of persons caught in
flagrante delicto the ainms of which are set out in article 254 of the Code of
Crimnal Procedure:
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(a) To bring the detainee before a court within 48 hours follow ng the
arrest, or bring himwthin the same period before the conpetent exam ning
magi strate for initial judicial questioning or to inpose an enforcenent
measure or bail

(b) To ensure that the detai nee appears i medi ately before the judge
so that a procedural act can be drawn up

166. Article 255, paragraph 1, of the Code of Crinminal Procedure provides
that the remand in custody of persons caught in flagrante delicto in respect
of a crinme punishable by a prison sentence may be effected by:

(a) A judicial or police authority;

(b) Any ot her person, if the above authorities are not avail able and
if they cannot be summoned in tine.

167. If the crime is prosecuted on a private charge, a person caught in
flagrante delicto may not be remanded in custody and only the forma
identification of the perpetrator of the offence may take place (art. 255,
para. 4).

168. The remand in custody of persons who were not caught in flagrante
delicto requires a warrant fromthe nagistrate, or the public prosecutor’s
departnment in cases where pre-trial detention is adm ssible (art. 257,

para. 1). Article 257 specifies that the crimnal police authorities may al so
order persons who were not caught in flagrante delicto to be remanded in

cust ody:

(a) If pre-trial detention is admissible in the case in question
(b) If there is a reason to fear that the person may abscond;
(c) If on account of the emergency and the danger of delay it is not

possible to await the intervention of the judicial authority.

169. Article 259 establishes that the police have the duty when renmandi ng a
person in custody to conmmunicate inmmediately with the judge or the public
prosecutor’s departnent, as appropri ate.

170. The authority ordering a person to be renmanded in custody or before whom
the detainee is brought, has the duty to order his immedi ate release in the
event of mstaken identity, if he was arrested other than in circunstances
authorized by the law or in cases in which the neasure has beconme unnecessary
(art. 261, para. 1).

Pre-trial detention

171. Article 28 of the Constitution, on pre-trial detention, provides, as has
al ready been said, that remand in custody w thout charges must be subject to a
court decision within a maxi num period of 48 hours to validate or continue it.
The judge nmust be informed of the reasons for the remand in custody and

comuni cate themto the detai nee, question himand allow himto defend hinsel f
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(para. 1). Paragraph 2 establishes that pre-trial detention is not to be
continued if it can be replaced by bail or any other nore favourable nmeasure
provided for by law. The court decision ordering or maintaining the
deprivation of freedom shall be conmunicated i mediately to a relative or a
person in whom the detai nee has confidence and nanmed by him (para. 3).

172. Before and after charges are brought, pre-trial detention is subject to
the tinme-limts set out in article 215 of the Code of Crimnal Procedure.
Pre-trial detention ends therefore when the follow ng periods have el apsed
fromits start:

(a) Six nmonths, if no charge has been filed against the accused,;

(b) Ten nonths, if, after the pre-trial exanmi nation has taken place,
no deci sion has been handed down concerning committal for trial

(c) Ei ght een nonths when no first instance sentence has been handed
down;

(d) Two years, when no sentence with force of res judicata has been
handed down.

173. There are, however, sone |egal exceptions to these regul ati ons dependi ng
on the nature of the crine, the nature of the procedure, the existence of an
appeal before the Constitutional Court or the suspension of the crimna
procedure so that a judgenent can be handed down by another court on a
prejudicial question

174. Pre-trial detention is recognized as a nmeasure of last resort which is
clearly secondary to the other enforcenent nmeasures laid down in the Code of
Crimnal Procedure. It is subject to the general conditions for the

i mpl enent ati on of enforcenent neasures, established in article 204 of the Code
and set out bel ow.

175. Pre-trial detention may be applied only when ot her neasures have proved
i nadequate or insufficient (art. 193, para. 2 of the Code of Crim nal
Procedure). In such cases, it may be applied if there is strong evidence of a
wilfully committed crime punishable by a sentence exceedi ng a maxi num of three
years’ inprisonnment (art. 202, para. 1(a)), or if the person in question has
unlawful ly entered or resided in the national territory or if extradition or
deportation proceedi ngs have been instituted against him(art. 202,

para. 1(b)).

176. If the accused seens to suffer fromnental abnormality, the judge may
hand down a deci sion of preventive confinenent in a psychiatric institution
while the abnornmality persists, once he has heard defense counsel and, as soon
as possible, a fam |y nenber. The necessary precautions will be taken to
prevent the accused from escaping and conmitting further crimes (art. 202,
para. 2 of the Code of Crimnal Procedure).
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O her _enforcenent neasures

177. According to the principle of legality set out in article 191 of the
Code of Crimnal Procedure, the freedom of individuals nay be restricted,
whether totally or partially, only on the basis of procedural requirenents, by
enforcenent neasures or bail for which the | aw provides.

178. The enforcenent measures or the bail nust be in keeping with the
requi renents of prevention in the case in question and proportional to the
seriousness of the crine and the penalties applicable (art. 193, para. 1 of
the Code of Crimnal Procedure).

179. Article 193, paragraph 3, of the Code of Criminal Procedure also

provi des that such neasures shall not affect the exercise of fundanmenta
rights which are not inconpatible with the requirenents of prevention in the
case in question.

180. The application of enforcement neasures or of bail always as a
prelimnary require the person to be considered as charged (art. 192,
para. 1), this confers the following rights on him

(a) To be present at proceedings which directly concern him

(b) To be heard by the court or the exam ning nagistrate when they
t ake any measure concerning him

(c) Not to be forced to reply to questions fromparticipants in the
trial in respect of the acts ascribed to himor in respect of the content of
statements al ready nade;

(d) To select his own counsel or request the court to appoint one;

(e) To be assisted by counsel in all proceedings in which he
partici pates and, when in detention, to be able to communicate with him even
in private;

(f) To take part in the inquiry and in the pre-trial investigation
submt evidence and avail hinself of such procedures as he nmay deem necessary;

(9) To be informed of his rights by the judicial authority or by the
crimnal police body before which he is required to appear

(h) To appeal, in accordance with the |aw, against unfavourable
deci si ons.

181. These neasures cannot, however, be applied if there are reasons to
believe in the existence of causes which absolve himfromresponsibility or
call for the termnation of the crimnal proceedings (art. 192, para. 2).

They must al ways be applied as the result of a decision handed down by a
judge, at the request of the attorney-general’s departnment during the inquiry,
or even on his own initiative following the inquiry, after hearing the
attorney-general (art. 194, para. 1).
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182. Article 204 of the Code of Crimnal Procedure, which | ays down the
general conditions for the application of enforcement measures, states that
none of these decisions can be applied, with the exception of the measure of
declaration of identity and residence, unless it is shown that the accused has
escaped or may escape or disrupt the inquiry or tamper with the evidence or

di sturb public order and peace.

183. The enforcenent neasures shall i mrediately be revoked by order of the
judge when they are applied in situations other than those for which the | aw
provi des or when the circunstances which justify their application no |onger
apply (art. 212). Their nodification nay be ordered when changes in the
circunstances so justify. Their term nation is governed by article 214 of the
Code of Crimnal Procedure which stipulates that they must imediately be
revoked if:

(a) The inquiry is closed and the opening of the investigation phase
has not been request ed;

(b) The order deciding that no charge will be brought has acquired
force of res judicata

(c) The order rejecting the charge for clear |ack of evidence under
article 311, paragraph 2(a), has acquired force of res judicata;

(d) A di smissal decision is taken

(e) The sentence has acquired force of res judicata.

184. The enforcenent neasures adni ssible under the Code of Crimnal Procedure
are listed in articles 196 to 202

1. Decl aration of identity and residence (terno de identidade e

resi déncia, consisting in the obligation incunbent on the accused to
present himself to the conpetent authority each tine that the | aw
requires and not to change his residence or to absent hinself fromit,
wi thout informng the authorities or wi thout |eaving a means of contact;

2. bligation to provide bail. This neasure applies when the all eged
crime is punishable by inprisonnent;

3. bligation to present hinself periodically to a judicial body or a
crimnal police agency at specified tines on pre-determ ned days. This
enforcenent neasure may be applied in cases in which the alleged crine

i s puni shabl e by a nmaxi num of six nonths’ inprisonnent;

4, Suspension fromthe performance of his duties, the practice of his
occupation or the exercise of his rights. The application of this
measure may be conbined with another |egally applicable neasure in cases
in which the alleged crinme is punishable by a nmaxi rumof two years’

i mprisonment;
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5. Prohi bition of residence, absence and contact. These measures nay
be applied, in conbination or separately, when there is strong evi dence
of awilfully comrtted offence punishable by nore than two years’

i mprisonment;

6. Restricted resi dence, except in the case of prior authorization to
| eave. This neasure shall be applied when there is strong evidence of a
wilfully commtted offence punishable by a maxi mum of three years’

i mprisonment;

7. Pre-trial detention, already discussed above (paras. 162 to 167).

185. Provisions of crimnal procedure governing custody also apply in other
ar eas.

186. For exanple, under mlitary discipline regulations, pre-trial detention
and substitute neasures are covered by the Code of Crimnal Procedure, except
for those aspects covered by the Code of MIlitary Justice, adopted by
Decree-Law No. 141/71, of 9 April 1971 (arts. 363 to 375).

187. Wth regard to mnors, the regulations of the Protection of Mnors Act,
the current version of which was adopted by Decree-Law No. 314/78, of

27 Cctober 1978, and anended by Decree-Law No. 58/95, of 31 March 1995, state
that a minor (under 16 years of age) charged with a crinme may not be placed by
the police in “appropriate” police premses or in a security establishnent
unless it is not possible to bring himbefore the court imredi ately; he must
appear before the court as soon as the cause preventing his appearance has
ceased to exist.

188. During the pre-trial exam nation, only the judge may deci de whet her a
child should be placed in an institution in the npst serious cases, i.e. in
cases in which it is assunmed that placenment in a security establishnment will
be part of the final decision. The duration of this neasure, however, nmay not
exceed 20 days, except when it is specifically wished to observe the mnor in
order to gain an insight into his nature, tenperanent, abilities, capacities
and tendencies and the situation of his famly and social environnment. In
this case, his placenent - in an observation and social welfare centre - may
be extended to up to three nonths.

189. Decree-Law 401/82, of 23 Septenber 1982, instituted a special crimnmna
regime for young persons aged between 16 and 21, by allowing the court to
reduce the penalty when there are serious reasons to believe that doing so
will contribute to the reintegration of the convicted person. However, there
are no other special provisions concerning the conditions in which young
persons may be remanded in custody by the police or placed in pre-tria
detention. They are therefore subject to the general rules of the Code of
Crimnal Procedure.

190. Wth reference to article 6, paragraphs 3 and 4, of the Convention, it
shoul d be recalled that Portugal is a party to the Vienna Convention on
Consul ar Rel ations, which stipulates in article 36 that consular officers of a
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State nust be informed of the provisional arrest of one of their own
nationals, if he so requests, and nust be free to conmunicate with himand
protect his interests.

191. The obligation to notify other States parties to the Convention of any
remand in custody and to informthemof the results of the prelimnary

i nvestigations will be observed as long as it is not inconpatible with
commitnments flowing fromthe obligation to protect privacy under the
Constitution and the |law, for exanple, the Act on the protection of persona
data (adopted by Act No. 10/91, of 29 April 1991, anended by Act No. 28/94, of
29 August 1994) and under such pertinent international instrunments as the
International Covenant on Civil and Political Rights (art. 17) and the

Eur opean Convention for the Protection of Human Ri ghts and Fundament a
Freedonms (art. 8).

Article 7

192. Under this article, and in conformty with article 31 of Decree-Law
No. 43/91 of 22 January 1991, if extradition is refused, the requesting State
is called upon to furnish all the elenments needed for the institution or
continuation of crimnal proceedi ngs agai nst the person being prosecuted for
the offence that constitutes the grounds for the request.

193. Consequently, if Portugal does not allow the extradition of the person
in question, it is bound to bring crimnal proceedings against him according
to the principle of aut dedere, aut judicare.

194. In that case, the rights and procedural safeguards of the accused under
the Constitution and the law are fully respected, and the ternms of the treaty
do not entail any special derogation fromthe general rules on the subject.

Article 8

195. Under this article of the Convention, the offences concerning torture
referred to in article 4 must be included in any extradition treaty concl uded
or to be concluded between States.

196. As stated previously with respect to article 3, extradition in Portuga
is governed by article 33 of the Constitution and by Decree-Law No. 43/91
(outline Act on international cooperation in crimnal matters), which is
applied in the absence of an international treaty on the subject.

197. Decree-Law No. 43/91, like nmost of the extradition treaties to which
Portugal is a party, provides for the possibility of extradition as |long as
the offence is punishable, under Portuguese |aw and the |aw of the requesting
State, by a custodial sentence of a maxi mum duration of not |ess than one
year. Furthernore, when extradition is requested in order to carry out a
custodi al sentence, it can be granted only if the unserved duration of the
sentence is not |ess than four nonths.
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198. The above-nenti oned Decree-Law makes provision for some exceptions to
the obligation to grant extradition, such as mlitary and political crimna
of fences. The same rule can be found in the extradition treaties to which
Portugal is a party.

199. However, the acts referred to in the Convention are not considered to be
political crimnal offences (in this regard see in particular paragraph 114
above).

Article 9

200. International nutual judicial assistance in crimnal nmatters is governed
(in ancillary fashion) by Decree-Law No. 43/91 (arts. 135 et seq.), as has
been nentioned with regard to extradition (paras. 104-118 of this report,

on article 3).

201. Certain international conventions recently concluded by Portugal on the
subj ect, which have already been referred to at the beginning of this report,
shoul d neverthel ess al so be taken into account.

202. Several agreenents have al so been concluded with African countries whose
of ficial |anguage is Portuguese, with the intention of securing the broadest
possi bl e cooperation in the crimnal procedure field.

203. Decree-Law No. 43/91 incorporates various principles of nodel treaties
concl uded by the United Nations, including that on nutual judicial assistance,
as well as resolutions adopted by the Eighth United Nati ons Congress on the
Prevention of Crine and the Treatment of O fenders.

Article 10

204. Training, information and the devel opnent of awareness about torture and
ot her cruel, inhuman or degrading treatnment or punishnent is one of the nost
i nportant ways of ensuring the effective prevention of such practices.

205. Paragraphs 63-97 of the previous report, concerning information,
publications, training and human rights education, should be recalled here.
The initiatives described in that docunent were taken by the various entities
in charge of dissem nating information and raising awareness of this crucia
subj ect .

206. One exanmple is the recent translation into Portuguese of the Compendi um
of United Nations Standards and Nornms in Crinme Prevention and Crim na
Justice, prepared by the Ofice for Docunentation and Conparative Law of the
Attorney-Ceneral of the Republic for the w dest possible dissen nati on anong
all those involved with the crimnal justice system both at the nationa

I evel and in all Portuguese-speaking countries.

207. Al'so noteworthy is the preparation of an information brochure on the
rights of the detainee, following on the work done on judicial cooperation
wi thin the European Union; witten in Portuguese, it has al so been transl ated
into English, French, Gernman, Spanish and Romanian. It is expected to be
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di ssem nated in penal institutions housing individuals held in preventive
custody and in the Department of Criminal Research and Action of the
Att orney- Ceneral ’s Departnent.

Police officials

208. The recruitment and training of officials in the various forces have
evol ved considerably, particularly with respect to fundamental rights,
freedons and safeguards, follow ng the 1985 anendnent of their organizationa
st at utes.

209. Since 1989 in particular, as the result of a change in the curricul um of
the training courses for the police, special attention has been given to the
need to treat suspects and detai nees humanely.

210. The Public Security Police (PSP) now has a university-1level acadeny -
t he School of Higher Police Studies, in Lisbon - for the training of senior
police officers and offering advanced courses on comand and managenent as
wel | as refresher courses, continuing education classes and graduate courses
to the rank-and-file. Human rights, and fundanmental rights, safeguards and
freedons, play a leading role in the curriculum primarily within the | ega
sci ences, social sciences and professional ethics fields.

211. It should also be noted that the School frequently organi zes debates,
synposi uns and sem nars on human rights. In March 1993, a sem nar was held on
public order and fundanental rights. Several em nent |aw professors from
Portuguese universities, deputies, the Attorney-General of the Republic and

t he Orbudsman (Provedor de Justica) took part.

212. The PSP al so has another training institution - the Police Acadeny of
Torres Novas - designed especially for the basic and further training of the
rank-and-file. Its activities, whether in the organization and inplenentation
of programes in training in ethics, or in the organization of synposiuns,

sem nars and debates, are intended to increase awareness about humani st
princi pl es and val ues.

213. Due to the mlitary organization and structure of the Nationa
Republ i can Guard, since 1991 its officers have been trained by the Mlitary
Acadeny, which created a special university-level course in which | aw and
the socio-political sciences play a very inportant role (Decree-Law

No. 173/91 of 11 May 1991, conplemented by Mnisterial Decree No. 416-A/91
of 17 May 1991).

214. The CGuard al so has another training institution - the Guard Acadeny -
focusing particularly on the ethical, cultural, physical, mlitary and
techni cal - professional training of the rank-and-file, as well as on refresher
speci al i zation and further training activities for staff.

215. Courses pertaining to human rights and to fundanental rights, safeguards
and freedons have been one of the top concerns of the Mnister of the
Interior, senior officers and the heads of the PSP and Nati onal Republican
Guard training institutions.
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216. The training of Judicial Police officers is the responsibility of the
National Institute of Police and Crimnal Science.

217. Human rights play a significant role in that training and are included

in every level. The curriculumincludes disciplines intended to strengthen
the subject. It also includes the study of professional police ethics.
218. It is worth stressing that even in the selection and recruitnment of

private security personnel (authorized by Decree-Law No. 276/93 of

10 August 1993, as anended by Decree-Law No. 138/ 94 of 23 May 1994) account
must be taken of the candidate’s ability to adapt to the functions of private
security.

219. The training of security personnel consists of a technical-practica
training course of at |east 60 hours, which includes the follow ng subjects:
basi c | egal concepts; rights, freedons and safeguards of citizens; the basics
of crimnal law, counterfeiting and crinmes against property in general; the
basi cs of the organization and duties of internal security forces and agencies
and the functions and legal limtations of security activities and their
conpatibility with the public security system (decree of the Mnister of the
Interior of 29 Cctober 1993, which was published in the Oficial Journa

on 14 Decenber 1993 and entered into force on 30 Cctober 1993).

220. Decree-Law No. 174/93 of 12 May 1993 approved the regul ati ons governi ng
war der s.

221. Under those regul ations, prison warders are responsible for guaranteeing
security and order in penal institutions.

222. Schooling is mandatory for prison warders, who are sel ected through
conpetitive exam nations. Selection is also based on conpletion of the
trai ning course conducted by the Prison Training Centre.

223. Basic training is conpulsory for aspiring prison warders. They nust
al so undergo a nedical exanm nation, an interview and a psychol ogi ca

exam nation, as well as denonstrate their physical fitness and genera
know edge.

224. The training course, which lasts at |east four weeks, deals in
particular with personal and social devel opnent, justice and discipline,
prison theory and practice, institutional security, drugs and the prison
system and interpersonal relations, and is conplenented by |ectures in other
fields.

225. Decree-Law No. 346/91 of 18 Septenber 1991 created a new job category at
t he higher technical level in re-education within the Directorate-Ceneral of
Prison Services, with a view to enhancing those services and requiring higher
| evel s of qualification (a college degree) for eligilility.

Article 11

226. The general framework established for the prevention and puni shnent of
torture and other cruel, inhuman or degrading treatnent or puni shment has
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al ready been outlined. As previously stated, acts of torture are subject to
crimnal and disciplinary sanctions. Effective and concrete nonitoring of the
application of the law is done by several of the agencies mentioned bel ow.

Onbudsman

227. The office of the Provedor de Justica (nediator or onbudsman) is an

i ndependent institution whose primary function is the defence and pronotion
of the rights, freedonms, safeguards and legitimate interests of the citizens
(see HRI/CORE/ 1/ Add. 20, paras. 101-105).

228. Under Act No. 9/91 of 9 April 1991, which describes the functions of the
Provedor and | ays down the rules governing them in conformty with article 23
of the Constitution:

“1. Citizens may present conplaints concerning acts or om ssions on
the part of the public authorities to the Provedor de Justica. Although
havi ng no deci si on-maki ng power, he shall exam ne them and make such
recommendati ons as are necessary to the conpetent bodies in order to
prevent and remedy any injustice.

2. The activities of the Provedor shall be independent of any

di scretionary or judicial renedies provided for by the Constitution and
the | aws.

3. The Provedor's Ofice shall be an i ndependent organ. The Provedor

hi msel f shall be appointed by the Assenbly of the Republic.

4, The agencies and officials of the public authorities shal
cooperate with the Provedor in the performance of his duties.”

229. It is therefore an independent and irrenovable public entity dedi cated
to the defence of the rights and legitimte interests of the citizens, by the
use of informal methods which safeguard the legality and the justice of the
adm nistration. By his nediatory action to protect human rights, the Provedor
naturally has an inpact on the realization of the rights recogni zed by the
Convention agai nst Torture and O her Cruel, Inhuman or Degradi ng Treatnment or
Puni shment, which are also reflected in the Constitution.

230. In accordance with the regul ations governing the office of the Provedor
citizens may submit to himconplaints about acts or omissions of the public
authorities. The Provedor submts the necessary reconmendations to the
conpetent bodies for the prevention or renedying of any injustice.

231. The Provedor’s activities nay al so be exercised on his own initiative
and are independent of the discretionary and judicial remedies provided for in
the Constitution and the |aw.

232. The Provedor is required:
- to submt reconmmendations to the conpetent authorities for

remedyi ng any illegal or unjust acts or inproving the services of
the adm ni stration;
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- to point out any flaws he has uncovered in the | aw and issue
recommendations on its interpretation, anendnent or revocation
as well as suggestions for the drafting of new | aws, which are
sent to the President of the Assenbly of the Republic, the
Prime Mnister and those nministers directly concerned and al so,
if necessary, to the Presidents of the Regional Legislative
Assenblies and of the Governnents of the Autonompus Regions;

- to deliver opinions on any questions put to himby the Assenmbly of
the Republic with regard to his activities;

- to ensure the dissem nation of information on fundanental rights
and freedons, their contents and value, and the purposes of the
activities of the Provedor, the courses of action available to him
and the procedures for appealing to him

- to ask for an assessnent of the legality or unconstitutionality of
any statutory instrunent.

233. In the performance of his duties, the Provedor may:

(a) Carry out inspection tours, with or without notice, of any branch
of the central, regional or |local adm nistration, including public agencies
and civilian or mlitary prisons or of any authority under their control, hear
t he respective agencies and officials and request any information or docunments
whi ch he deens necessary;

(b) Conduct what ever investigations and inquiries he deenms necessary
or appropriate, and, with regard to the obtaining and production of evidence,
undert ake any appropriate procedure, as along as it does not infringe the
legitimate rights and interests of the citizens;

(c) Seek, in cooperation with the conpetent bodies and departnents,
the nost satisfactory neans of safeguarding the legitimte interests of the
citizens and inproving the work of the adm nistration.

234. The Provedor may order the publication of press releases or information
on any findings reached, meking use of the nmedia where necessary. 1In
addition, he submits annual reports on his activities to the Assenbly of the
Republic. These reports, which are published in the Oficial Journal of the
Assenbly, include statistical data on the number and nature of conplaints
filed, the conplaints of unconstitutionality submtted and any recomrendati ons
made, as well as the action taken on them

235. In recent years the Provedor has systematically nonitored the work of
the different police forces by launching inquiries into their activities,
either on his own initiative or following complaints filed by citizens.

236. Follow ng the adoption of Act No. 9/91, it proved necessary to adapt the
organi zational structure of the Provedoria de Justica so as to lend the
techni cal and admi ni strative support necessary for the proper performance of
its activities. The Provedoria de Justica Organizati on Act was pronul gated by
Decree-Law No. 279/93 of 11 August 1993.
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Ri ght of petition

237. Under article 52 of the Constitution, all citizens may, individually or
collectively, submt to the organs of suprene authority or to any other
authority, petitions, representations, clainms or conplaints for the purpose of
defending their rights, the Constitution, the |aw or the general interest.

238. Act No. 43/90 of 10 August 1990, as anended by Act No. 5/93

of 1 March 1993, regul ates and safeguards the exercise of the right of
petition through the subm ssion of petitions, representations, clains or
conplaints to the organs of suprene authority or to any other public authority
except the courts.

239. The request may al so be submitted to the Conm ssion on Rights, Freedons
and Saf eguards of the Assenbly of the Republic, which may conduct the
appropriate inquiries, as well as refer themto the conpetent authorities.

240. The role of the Portuguese Association for the Support of Victins,
referred to above (see paras. 38-40), should also be stressed.

Provisions on the custody and treatnent of arrested, detained or inprisoned
per sons

241. Wth regard to provisions on the custody and treatment of persons
arrested, detained or inprisoned in any manner whatsoever, the Prisons Act
(Decree-Law No. 265/79 of 1 August 1979, as anended by Decree-Laws Nos. 49/80
of 22 March 1980 and 414/85 of 18 COctober 1985), currently in force, has not
been amended since the date of subnmission of the initial report.

242. However, studies for a possible revision of Decree-Law No. 265/79 are
under way, particularly with regard to the correspondence of detainees and the
strengthening of their safeguards when disciplinary nmeasures are taken

243. One mmjor concern is to inprove the conditions of detention in pena
institutions, particularly by increasing their capacity (opening a new prison
at Funchal) and nedi cal assistance, principally by instituting a support
programe specifically for drug addicts.

244. The Prison Act calls for the continued enjoynment by detai nees of their
fundanmental human rights, except for those limtations arising froma sentence
or fromthe needs of institutional order and security (art. 4, para. 1).
Accordingly, their labour is renmunerated, they receive social security
benefits and, to the extent possible, they enjoy the right to culture and to
the integral devel opment of their personality (art. 4, para. 2).

245. Article 6, paragraph 3, of Decree-Law No. 265/79 establishes that a
det ai nee nust enter a prison out of the sight of the other prisoners if this
is necessary to protect his privacy. The detainee nust be informed of the

| egal and regul atory provisions pertaining to his conduct, and he is
guaranteed the right to informhis famly or any |egal representatives about
his situation. Wthin a maxi nrum period of 72 hours followi ng his adm ssion to
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the prison, he nust undergo a nmedical exanmination to identify any physical or
mental illnesses or abnormalities which might justify special or imediate
precauti ons.

246. The principle of respect for the dignity of detainees is found in other
provisions, such as the right to visits (art. 29 et seq.), the right to
protection against arbitrary or illegal interference with correspondence
(art. 40 et seq.), the right to choose an occupation (art. 63 et seq.), the
right to privacy (art. 116) and the right to appeal to the European Court of
Human Rights (art. 151).

Pre-trial detention

247. Pre-trial detention is governed by the special rules of article 209
et seq. of the Prison Act.

248. Under those provisions, the pre-trial detainee is presuned innocent and
must be treated accordingly (art. 209, para. 1). Pre-trial detention is
carried out in such a way as to preclude any restriction of freedom not
strictly necessary for the purpose of the detention or for maintaining
institutional discipline, security and order (art. 209, para. 2).

249. Article 210, paragraph 1, stipulates that pre-trial detainees should
normal Iy be held together with small groups with other detainees during the
day, and in isolation at night. Under paragraph 2, this regime does not apply
to detai nees:

(a) VWho are being held inconmuni cado, under the ternms of the Act;

(b) Who nake such a request to the prison governor, specifically and
in witing;

(c) VWho do not adapt to the nornal regine or who are presuned to be
particul arly dangerous on account of the acts leading to their detention, or
on account of their crimnal record;

(d) Whose physical and psychol ogi cal state does not allowit.

250. In the above-mentioned cases, the detainee may be placed in another type
of institution, with the authorization of the Directorate-General of Prison
Services, but the pre-trial detention will continue and, as early as possible,
t he detai nee nust be separated from ot her categories of detainees (para. 5).

251. Prisoners under age 25 who are being held in pre-trial detention must be
pl aced as soon as possible in an appropriate institution, and their custody
nmust be primarily educational in nature (art. 216).

252. Cenerally, detainees nmay receive visits every day, as often as possible,
taking into account the conditions laid down in the internal rules and

regul ations (art. 212); wear their own clothing (art. 213); and receive, at
their own expense, food prepared outside the institution (art. 214); they may
not be conpelled to work (art. 215, para. 1), but they may, at their own
request, be authorized to work, attend training courses and participate in
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conti nui ng vocational education, as well as in any other educati onal
cultural, recreational or sporting activities organized by the institution
(art. 215, para. 2).

253. Article 216-A (incorporated into Decree-Law No. 265/79, under Decree-Law
No. 49/80) stipulates that the regul ati ons governi ng custodi al sentence are
applicable during pre-trial detention, except where otherw se provided by Act,
in particular the general regulations in force concerning visits and
correspondence.

Speci al security neasures

254. Article 111 of the Prison Act prescribes that special security measures
may be applied to detainees if their conduct or psychol ogical state suggests
that they may try to commt acts of violence on thensel ves, other individuals
or property.

255. Authorization of these nmeasures is granted if it is inmpossible to
prevent escape attenpts by any other nmeans or in the event of a serious

di sturbance of institutional order and security (para. 3). Nevertheless, the
application of special security neasures is maintained only as long as the
danger giving rise to their application exists (para. 4). Paragraph 5

prohi bits such neasures from bei ng used as disciplinary measures.

256. The governor of the institution is responsible for verifying in each
case the actual existence of the conditions which warrant the application of
t he neasures, without prejudice to the adm nistrative and supervi sory powers
of the Director-General of Prison Services and the Mnister of Justice, with
t he exception of the right of pre-trial detainees and convicted prisoners to
appear before the judge of the court issuing the sentence (art. 139).

257. Wth regard to the special security cell confinement neasure,

article 113 prescribes that a detainee may not be isolated in certain cells

except for reasons to do with his own personality, or when all other specia

security neasures have proved ineffective or inadequate for dealing with the
gravity or nature of the situation (para. 1).

258. The maxi mum peri od during which a detainee may be held in uninterrupted
isolation in a special security cell is one nonth. Nevertheless, the consent
of the Directorate-General of Prison Services is required in order to isolate
a detainee in a special security cell for nore than 15 consecutive days

(art. 113, para. 4). Such isolation must always be intended solely to restore
the situation to nornmal (para. 2). |If after that period the conditions

| eading to the application of the special neasure persist, the detainee nust
be transferred to a high-security institution or section (para. 3).

259. Under article 113, paragraph 5, “the periods nentioned in the preceding
par agraphs may not be interrupted on the grounds that the detainee is
participating in religious acts or recreational activities”.

260. All detainees placed in a special security cell nmust as soon as possible
be exami ned by the institution s physician, who nust report to the governor on
the detainees’ physical and nental state of health and, if necessary, on the
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need to change the | ength of the punishment (para. 6). The special security
cell nust have the same characteristics as all other cells in the institution
except for security-related characteristics (para. 7).

261. In conclusion, during detention no restrictions may be placed on the
fundanental rights of detainees unless they are absolutely necessary,
appropriate and in proportion to the requirements of institutional order and
security.

The use of force

262. Articles 122 and 124 establish proportionality as the rule in al
matters pertaining to the use of force, which nust be Iimted to what is
absol utely necessary and only for reasons related to the requirenments of
security and order. The use of force has al ways been followed by a witten
i nvestigation into the circunstances.

263. Article 125 requires that prior warning should be given, with a viewto
i ntimdation, when physical force is enployed.

264. Article 126 | ays down the general rules on the use of firearnms by prison
personnel or persons working in the prisons. The use of firearnms in detention
centres for young persons is also prohibited (art. 20 of Decree-Law No. 90/83
of 16 February 1983).

265. Provision is made for the use of force in health care. Under
article 127, it is prohibited to conpel a detainee to undergo nedica

exam nations, treatnent or feeding unless his |life or health is in danger
Such neasures may be prescribed and applied only under nedical supervision

Al i ens

266. Decree-Law No. 59/93 of 3 March 1993, on the entry, residence, exit and
expul sion of aliens fromnational territory, calls for the establishnent of
tenporary settlenent centres to house aliens who:

(a) Have been sentenced to an accessory penalty of expul sion

(b) Have breached the obligation to present thensel ves periodically to
the authorities;

(c) Are without resources;
(d) Are suspected of not observing the expul sion decision or of
j eopardi si ng other fundanmental interests beyond those which gave rise to the

expul sion;

(e) Have been refused the right to enter Portuguese territory
(arts. 75 and 89).

267. The procedure for receiving aliens or statel ess persons in the tenporary
settlenent centres is set forth in Act No. 34/94 of 14 Septenber 1994, which
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calls for the additional application to aliens, placed in themfor reasons of
security of the special rules for pre-trial detention called for by the
Prison Act.

Article 12
268. Under article 12 of the Convention, each State party shall ensure that
its competent authorities proceed to a pronpt and inpartial investigation
wherever there is reasonable ground to believe that an act of torture has been
committed in any territory under its jurisdiction

The right to | odge a conpl aint

269. Any victimof ill-treatnment, abuse of authority or of excessive force is
entitled to | odge a conpl aint, which has to be accepted.

270. The conplaint may be |lodged with either the adm nistrative or judicia
authorities, or sinultaneously with both. The acts in question are severely
dealt with, either through internal police disciplinary measures or through
crimnal proceedings before the conpetent courts.

The police forces

271. Responsibility for deciding to institute disciplinary proceedi ngs and
for the proceedings themselves lies with the security forces' hierarchy,

i ncluding the conpetent mnistry; the possibility of appeal to the conpetent
courts is always avail abl e.

272. Even if no conmpl aint has been | odged, disciplinary proceedi ngs may be
instituted if it is learned, by any neans whatsoever, that police officers
have vi ol ated fundamental individual rights. The police disciplinary

regul ations referred to stipulate that disciplinary proceedi ngs are mandatory
whenever hierarchy is made aware of any acts liable to require disciplinary
proceedi ngs agai nst subordi nat es.

273. There are no specific penal or disciplinary regulations for the Nationa
Republ i can Guard, although its own Organi zati onal Act (Decree-Law No. 231/93,
of 26 June 1993) refers to mlitary regulations and discipline, as approved by
Decree-Law No. 142/77, of 9 April 1977

274. The disciplinary regulations of the Public Security Police (PSP) were
adopted by Act No. 7/90, of 20 February 1990. The regul ations stipul ate that
in carrying out their duties, PSP officers may never abuse their authority or
exceed the limts strictly necessary for the performance of their duties,
provi ded the use of force or of any other neans likely to limt the rights of
citizens is indispensable.

275. In performng their duties, PSP officers may not invoke their authority,
rank or position in order to exert any form of pressure.

276. Public security police officers who fail to conply with | ega
requi renents when performng their duties are liable to the appropriate
di sci plinary and accessory penalties according to the circunstances. The
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penalties vary in severity and are applied in accordance with the seriousness
of the act. Thus, after a spoken or witten reprimnd, the penalties range
froma fine of up to 30 days' pay, 20 to 120 days' suspension, or 121

to 240 days' suspension, to mandatory retirenment or dism ssal

277. Failure to observe the specific obligation not to practise acts of
torture or, inhuman, cruel or degrading treatnent, laid down by article 91 of
the Judicial Police Oganization Act, as approved by Decree-Law No. 295-A/ 90,
of 21 Septenber 1990, is punishable under the force's disciplinary
regul ati ons, as approved by Decree-Law No. 196/94, of 21 July 1994. Police
officers guilty of inhuman, degrading or discrimnatory acts or of harassing

i ndi vi dual s under their protection or in their charge, arrogation of authority
not vested in themby |law, or abuse of the authority with which they are
vested, may be suspended, conpelled to take retirenent or dism ssed.

Action by the Attorney-General and the Public Prosecutor

278. Under article 152 of the Judicial Police O ganization Act,
responsibility for the Judicial Police's operational conduct lies with the
Attorney- Ceneral, who may request reports on the force's conduct and order an
i nvestigation of it in order to verify conpliance with the law, particularly
as regards protection of the rights, freedonms and safeguards of citizens and
protection of society against crine.

279. On the basis of the information obtained or the investigations
conducted, the Attorney-General nay issue directives or general instructions
regardi ng the conduct of the Judicial Police in the sphere of crine prevention
and investigation, and institute crimnal proceedi ngs agai nst police officers
suspected of specific offences.

280. Decisions to institute crinminal proceedings and their conduct are the
responsibility of the judicial authorities. The exami nation proceedi ngs which
begin crim nal proceedings are the responsibility of the Public Prosecutor

the adm nistrative authorities being required to cooperate in the inquiry.

281. In conformty with article 122, paragraph 5, of Decree-Law No. 265/79,
of 1 August 1979, whenever disciplinary nmeasures are used agai nst detai nees,
an investigation, followed by a witten report on the circunmstances that gave
rise to such neasures, is required

282. The followi ng table provides statistics on the conplaints |odged in 1990
and 1991 concerning ill-treatnment by police officers (these are the only years
for which statistics are avail able).
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Nat i onal Republican CGuard

1990 1991
Conpl ai nts | odged 38 57
Conpl ai nts di sm ssed through internal procedure 13 19
Di sciplinary proceedings instituted on the basis 14 23
of compl aints
Di sciplinary proceedings dismssed for |ack of 14 21
grounds
Di sciplinary proceedings | eading to puni shnent of 2 2
t hose concerned
Crimnal proceedings instituted on the basis of 11 15
conpl aints
Crim nal proceedings dism ssed on the basis of the 7 7
conpl aints
Crimnal proceedi ngs pendi ng 3 12
Crimnal proceedings having led to the conviction 1 -
of the accused mlitary personne

Public Security Police

1990 1991
Conpl ai nts | odged 107 124
Conpl ai nts di sm ssed 52 36
Di sci plinary proceedings instituted on the basis 107 124
of the conplaints
Crimnal proceedings instituted on the basis of 37 50
the conpl aints
Di sci plinary convictions 24 9
Crimnal convictions 7 3

Di sciplinary neasures against prison warders

283. \Vhenever an offence is commtted, disciplinary and penal responsibility
nmust be deterni ned.

284. |If a death occurs, an autopsy is perfornmed to determ ne the exact
causes.
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285. In conformty with the above provisions, the Departnent of Prison

Servi ces always conducts a rigorous inquiry whenever there is any suspicion
that acts of torture or ill-treatment have been committed by prison officials,

i ncludi ng prison warders.
Article 13

286. Article 13 of the Convention stipulates that each State Party shal
ensure that any individual who alleges he has been subjected to torture has
the right to conplain to the conpetent authorities, who are required pronptly
and inpartially to exam ne his conplaint.

287. Article 20 of the Portuguese Constitution guarantees the right of
everyone to access to the courts to defend his or her rights. Justice may not
be denied to a person for lack of financial resources. All persons are
entitled by law to I egal information and counsel, as well as to |legal aid.

288. Furthernore, article 21 of the Constitution, entitled “the right to
resist” stipulates that “anyone shall have the right to resist an order that
violates his rights, liberties or safeguards, and to repel by force any
aggressi on when recourse to public authority is inpossible”.

289. Decree-Law No. 387-B/87 of 29 Decenber 1987 defines the conditions of
access to the law and the courts in order to ensure that no one encounters any
difficulty or is prevented, because of social or cultural status or |ack of
means, from acquainting hinself with, asserting or defending his rights.

290. These goals are achi eved by neans of systematic nmeasures and machi nery
to provide legal information and protection. Legal protection takes the form
of legal counselling and | egal aid.

291. In order to put into practice the | egal protection afforded by the above
Decree-Law t hrough | egal counselling, |egal counselling offices (Gabinetes de
consulta juridica) 2 have been established through an agreenent between the
Bar Association and the Mnistry of Justice. The offices are responsible for
provi di ng | egal guidance and counselling to anyone prevented by |ack of means
from payi ng | awyers' fees.

292. Legal aid includes total or partial exenption from advance court and
| egal fees or their deferral, and from|awers' fees.

The following | egal counselling offices have so far been established:
Li sbon and Porto - Mnisterial decision No. 1102/89, of 26 Decenber 1989;
Gui mar des - Mnisterial decision No. 1231-A/90, of 26 Decenber 1990;
Coinbra - Mnisterial decision No. 421/91, of 21 May 1991; Evora - Mnisteria
deci sion No. 993/91, of 30 Septenber 1991; Lanego - Mnisterial decision
No. 1000/91, of 1 October 1991; Covilha - Mnisterial decision No. 1207/92, of
23 Decenber 1992; Ponta Del gada - Mnisterial decision No. 679/93, of
20 July 1993; Vila do Conde - Mnisterial decision No. 741/93, of
16 August 1993; Faro - Mnisterial decision No. 1256/93, of 9 Decenber 1993;
Angra do Heroisno - Mnisterial decision No. 506/95, of 27 May 1995 and
Vila Nova de Gara - Mnisterial decision No. 506/95, of 27 May 1995.
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293. The right to | odge a conplaint to initiate crimnal and disciplinary
proceedi ngs agai nst offenders is thus established and guarant eed.

294. Application to the Provedor is also provided for and guaranteed as
descri bed above.

295. The right of detainees to report the facts, to | odge a conplaint and to
appeal are described in paragraph 189 of the initial report.

Decr ee-Law No. 265/79, of 1 August 1979, referred to in that paragraph, has
not been anended since then

296. As far as appropriate neasures to ensure the protection of plaintiffs
and witnesses against ill-treatnment or intimdation are concerned, the
Portuguese | egal system nmakes no specific provision for the protection of
judges, prosecutors, judicial officials, jurors, |lawers, w tnesses, experts
and crimnals who turn State's evidence against crimnal reprisals or
intimdation. However, attention is drawn to the legislation referred to in
par agraphs 292 to 313 regarding article 14 and concerning the right of the
victinms of violent crime and of civil or mlitary officials to conpensation

297. However, the absence of specific legal provisions for the protection of
such persons does not of course nmean that it is inpossible to adopt practica
measures to do so, which nmay be decided, as appropriate, at the administrative
| evel .

298. It should al so be nentioned that Decree-Law No. 43/91 of 22 August 1991
whi ch aut hori zes international cooperation in crimnal matters in the absence
of a treaty or international convention binding on the Portuguese State in
this sphere and establishes donmestic regul ations defining the cooperation
procedure to be followed and the conmpetent authorities, is still in force and
has not been amended.

299. Pursuant to this instrunent, and in particular its article 144, when

i nternational assistance is requested, Portugal nay reject an application for
extradition whenever the measures necessary to ensure his or her security are
not guarant eed.

Article 14

300. There are several ways in which victinms of violence may obtain
conpensati on under Portuguese |law. The basic rule is contained in article 483
of the Civil Code, under which anyone who wilfully or negligently causes
injury to another person nust pay conpensation for the injury suffered. The

| aw al so provides for risk liability.

The liability of the authorities

301. Where the authorities are concerned, article 22 of the Constitution
entitled “The liability of the authorities” defines their liability in the
foll owing terms:

“The State and ot her public bodies shall bear civil liability
jointly and severally with the nmenbers of their agencies, their



CAT/ C/ 25/ Add. 10
page 54

of ficials or enployees, for any act or omission conmitted in the

di scharge of their duties or in connection therewith, which entails a
violation of the rights, |iberties and guarantees of another person or
injury to another person.”

302. Simlarly, article 2 of Decree-Law No. 48.051 of 31 Novenber 1967

determ nes the extracontractual liability of the State for acts of public
adm ni stration, by determ ning that the State and other public |egal persons
shall bear civil liability towards third parties for any violations of their

rights or of the legal provisions intended to protect their interests if such
violations are attributable to unlawful acts commtted by their institutions
or administrative agents in the discharge of their duties. The State's
responsibility is engaged whenever a State enployee is guilty of an unl awf ul
act that causes injury to anyone, or whenever the State commits an abuse in
the exercise of its authority.

Civil liability deriving froma crine

303. Portuguese crimnal |aw and procedure provide for civil liability
deriving froma crinme (Penal Code, art. 129).

304. As regards the obligation to provide restitution, redress and
conpensation, in conformty with article 71 of the Code of Crim nal Procedure
applications for civil indemification in respect of a crime nust as a rule be
brought before the court which is conpetent to hear the crimnal offence
Acquittal in the crimnal proceedings does not necessarily entail refusal of
the right to conpensation (article 377 of the Code). The rule makes it
mandatory for the crimnal case to be heard jointly with the indemification
proceedi ngs for damages caused to the victim by the of fender

Compensation of victins

305. The conpensation awarded to victins in crimnal proceedings is paid by
t he of fender, unless he is unable to do so because of insolvency or if his
abode is unknown.

306. Article 130 of the Penal Code stipulates that special |egislation

shall apply to cases in which conmpensation cannot be paid by the offender
However, in the absence of such |egislation, paragraph 2 of the same article
stipulates that the court may, at the request of the injured party, assign as
conpensation for the injury caused, the property forfeited to the State or the
proceeds fromtheir sale, up to the value of the injury caused. |If the injury
caused by the offence is serious enough to |leave the injured party in need and
if the offender is unlikely to pay conpensation, the court may also assign to
the injured party all or part of any fine paid, up to the value of the injury.
The State remains the beneficiary of the injured party's right to conpensation
for any suns it may have paid.

307. It should al so be enphasized that in determning the penalty and its
length or anount, * the court considers, inter alia, conpensation for the
injury caused to the victim whenever it orders either a tenporary stay of

%Penal Code, article 71.
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proceedi ngs, * a stay of sentence, ° probation ® or a caution, 7 or whenever it
mtigates the sentence ® or orders an absol ute discharge. °

308. Furthernmore, in conformity with the act on custodial sentences
(Decree-Law No. 265/79 of 1 August 1979, article 72), part of the prisoner's
wages may be assigned to pay any conpensati on awarded agai nst him

309. In addition, legal rehabilitation will only be granted to an
applicant if he provides docunentary or any other evidence that he has
pai d any conpensation he has been ordered to pay (Decree-Law No. 783/76
of 29 Cctober 1976 on the enforcenent of penalties, article 101).

310. In respect of the actual sentence, in cases in which there are grounds
for conditional release, it is the practice of the courts responsible for the
enforcenent of sentences to nake rel ease subject to redress or paynment of
conpensation to the victimby the offender

311. It should be enphasized that the practice of the courts is to append to
non- cust odi al sentences injunctions relating to the victims right to
conpensati on.

Victinse of violent crine

312. In conformity with article 130 of the Penal Code, Decree-Law No. 423/91
of 30 Cctober 1991 determ nes the legal regine for the protection of the
victinms of violent crine.

313. Persons sustaining serious bodily injury as a result of wlful violence
and the dependants of persons who have died as a result of such acts may
request the State to award them conpensati on whenever

(a) The injury has caused at |east 30 days' incapacity for work,
per manent i ncapacity or death;

(b) The injury has seriously affected the standard of living of the
victimor of his dependants;

(c) Conpensation cannot be provided by any other neans; payment of
conpensation for the injury is not possible through the conpensatory judgenent
procedure in respect of an application subnmitted pursuant to articles 71 to 84
of the Penal Code or if there are serious grounds to believe that the offender
and persons who bear civil liability will not pay the conmpensation and it is
not possible to obtain effective and adequate conpensati on by any ot her means.

“Code of Criminal Procedure, article 281
*Penal Code, articles 50 and 51.

®Penal Code, articles 53 and 54.

"Penal Code, article 59.

8Penal Code, article 73.

°Penal Code, article 75.
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314. The conpensation will be awarded even if the offender is unknown or
cannot be prosecuted or puni shed.

315. Persons who voluntarily assist the victimor cooperate with the
authorities in preventing an offence or in pursuing or detaining the offender
may al so apply for conpensation, provided the conditions set out above are
nmet. Such conpensation is independent of any conpensation awarded to the
victinms of the offence.

316. Conpensation nmay be reduced or the application dism ssed on account of
t he behaviour of the victimor applicant prior to, during or after the

of fence, or of his relations with the offender, or if conmpensati on would be
contrary to the interests of justice and public order

317. Conpensation paid by the State is limted to material damage caused by
the injury and will be equitably determ ned. The maxi num anount payable to
each injured party is determned in the Iight of article 508, paragraphs 1 and
2, of the Civil Code, in case of death or injury. Any nonies received from
any other source, either fromthe offender hinmself or fromsocial security
will be taken into account. Life or personal accident insurance will only
apply to the extent that equity requires.

318. Applications for conpensation payable by the State nust be submtted
wi thin one year of the date of the offence.

319. The rights of injured parties in respect of the perpetrators of acts of
willful violence and of persons with nere civil liability devolve upon the
State, to the extent of the conpensation provided.

320. Proceedings for awardi ng conpensation by the State are exenpt from
advance |l egal fees and court costs.

321. It should be pointed out that the basis for State conpensati on of
victinms is the notion of social solidarity; the theory of State responsibility
does not apply. State responsibility for conmbating crine is limted to

provi ding neans, and not results; it is a mninmmreginme which is not designed
to replace other renedies that may be available to victins.

322. The decision to award conpensation is the responsibility of the Mnister
of Justice, in conpliance with the instructions issued by the Conm ssion set
up for that purpose. Regulatory Decree No. 4/93 of 22 February 1993

stipul ates the conposition and functions of the Conmmi ssion. *°

323. The Comnmi ssion conprises a judge appointed by the Suprene Council of the
Judiciary, a |lawer appointed by the Bar Association and a senior officia
fromthe Mnistry of Justice, appointed by the Mnister of Justice. The

Conmi ssion's chairman is preferably chosen from anong the judges of the Court
of Appeal .

The Conmi ssi on began operating on 15 April 1993 (Joint Deci sion
No. 7/93 of 10 March 1993, published in Oficial Gazette No. 82, Il of
7 April).
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324. According to the Conmission, ™ “there have been few applications for
this type of conmpensation. We work on a case-by-case basis and there have so
far been no restrictions”. 1In addition, “where violent crine is concerned,
one shoul d perhaps expect an increase in the nunber of conplaints: the anount
of compensati on awarded has not been hi gher because the nunber of applications
has been | ow’

325. In 1993, the Comm ssion considered 62 applications for conpensation
concerning a total of 120 applicants; it awarded conpensation in 29 cases
to 64 applicants.

326. In 1994, the number of applications fell to 52 and the nunber of
applicants to 97, 76 of whom were the heirs of crime victinmns. A tota

of 46 rulings were issued and conpensation anpunting to 1,500,000 escudos
awarded in tw cases. Conpensation amounting to 11,500,000 escudos was
awarded in seven other cases.

327. In this way, the State has already paid out some 70 million escudos in
conpensation to the victins of violent crines. *?

328. At the tinme when the above |egislation was issued, Portugal had not yet
rati fied the European Convention on the Conpensation of Victinms of Violent
Crinmes, drawn up by the Council of Europe, although in drafting the
legislation, it had drawn on resolution (77)27, of the Comrittee of Mnisters
of the Council of Europe, on conpensation for the victins of crimna

of f ences.

Conmpensation of civil and mlitary officials

329. Decree-Law No. 423/91 does not apply to situations covered by Decree-Law
No. 324/85 of 6 August 1985, which al so provides for the paynent of
conpensation to civil or mlitary officials who have, in the performance or by
virtue of their duties, been victins either of intimdatory crimnal acts, or
of reprisals putting their lives, physical integrity, or freedomat risk or

i nvol ving maj or property damage. The Decree-Law is nore restrictive than
Decree-Law No. 423/91 as it applies only to public officials. Nevertheless,

it is broader in scope as it al so makes provision for conmpensation for ngjor
darmage to property. The conpensation, which is awarded on an a case-by-case
basis, by joint decision of the Prime Mnister, the Mnister of Finance and
the submtting Mnister, may also be paid to the victims famly or to his
dependents, if they have also suffered as a result of the crinmnal act. *3

Conpensation of jurors

“Commrents in the 13 April 1995 issue of the O Semmnario weekly nmagazi ne
by the representative of the Bar on the Conm ssion on Conpensation of the
Victinms of Violent Crine.

2| bi d.

3Bef ore Decree-Law No. 215/87 of 29 May 1987 cane into force,
conpensati on was awarded by decision of the Council of Mnisters.
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330. Decree-Law No. 387-A/87 of 29 Decenber 1987 extends the applicability of
the reginme introduced by Decree-Law No. 324/85 to jurors when, in the
performance of their duties or on account thereof, they are victins of
crimnal acts, perpetrated for exanple by crimnal and terrorist groups in
order to intimdate themor as a formof reprisal.

Compensation of nmayors

331. A simlar conclusion was reached in the finding of the
Attorney-GCeneral's office, published in the Diario da Republica, Il series,
No. 168, of 24 July 1987 regarding mayors (Presidente da Camara Munici pal),
according to which, under Decree-Law 324/85, mayors are classed as State
enpl oyees and consequently entitled to conpensati on on the sane terns as
public officials who are victins of violent crines.

Conmpensati on of wonen

332. In the sane connection, Act No. 61/91 of 13 August 1991, already
referred to, is designed to strengthen |legal protection for female victinms of
vi ol ence.

333. \Where conpensation for fermale victins of violence is concerned, the Act
refers to Decree-Law No. 423/91, of 30 Cctober 1991, establishing a reginme
vesting in the Governnent, i.e. the Mnister of Justice assisted by an ad hoc
commi ssion, conpetent to award such conpensation

Article 15
334. Article 32, paragraph 6, of the Constitution stipul ates:
“Any evi dence obtained through torture, coercion, violation of the
physical or noral integrity of the individual, or wongful interference

in private life, the hone, correspondence or telecomunications shall be
null and void.”
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335. Further to the constitutional guarantees, article 126 of the Code of
Penal Procedure stipulates that any evidence obtained through torture,
coercion or violation of the physical or noral integrity of an individual is
null and void and may in no case be used.

336. In conformty with paragraph 2 of the same article, any evidence
obt ai ned by the follow ng neans constitutes a violation of the physical or
noral integrity of individuals, even if they have given their consent:

“(a) Interference with free will or the capacity to take
decisions through ill-treatnment, physical injury and the use of any
means what soever such as hypnosis or other cruel or fraudul ent
procedur es;

(b) Interference, by any neans whatsoever, with a person's
menory or judgenent;

(c) The use of force;

(d) The use of threats or illegal methods or refusal of a | awful
entitlenent or subjecting it to conditions;

(e) The prom se of an illegal advantage.”

337. Under paragraph 3, evidence obtained by any violation of privacy, the
home, correspondence or tel ecomruni cati ons w thout the consent of the
interested party is null and void.

338. Under article 140, paragraph 1, if the accused is questioned he nust be
al  owed freedom of novenent, unless the circunmstances require otherw se. The
purpose of this requirenent is to enhance protection against acts of torture
or other cruel, inhuman or degradi ng treatnent.

Article 16

339. As has already been nentioned in the section on article 4 of the
Convention in connection with the provisions of the new Penal Code, not only
torture but cruel, degrading or inhuman treatnent or punishment, are
crimnalized.

340. The cases referred to throughout this report are not restricted solely
to torture as defined in article 1 of the Convention, since the majority of
them constitute violations of physical integrity which are puni shabl e, under
articles 243 and 244 of the new Penal Code.

341. The Portuguese | egal systemeffectively prohibits any acts that m ght
constitute cruel, inhuman or degrading treatnent.
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Legi sl ation
1. Constitution of the Portuguese Republic
2. Decree-Law No. 48051 of 21 Novenber 1967 - Extracontractual liability of
the State for acts of public adm nistration
3. Decree-Law No. 265/79 of 1 August 1979 - Prisons Act
4, Decree-Law No. 49/80 of 22 March 1980 - Anendi ng Decree-Law No. 265/79
of 1 August 1979
5. Decree-Law No. 400/82 of 23 Septenber 1982 - Penal Code
6. Act No. 29/82 of 11 Decenber 1982 - National Defence and Arnmed Forces
Act
7. Decree-Law No. 90/83 of 16 February 1983 - Juvenile Detention Centres
8. Decree-Law No. 324/85 of 6 August 1985 - Conpensation of officials who
are victinms of violence
9. Act No. 44/86 of 30 Septenber 1986 - State of Siege and State of
Emer gency

10. Decree-Law No. 48/87 of 29 January 1987 - Incorporating jurors as
State enpl oyees under the terns and subject to the provisions of Decree-Law
No. 324/85 of 6 August 1985

11. Decree-Law No. 78/87 of 17 February 1987 - Code of Crim nal Procedure

12. Decree-Law No. 387-A/ 87 of 29 Decenber 1987 - Extending to jurors the
regi me i ntroduced by Decree-Law No. 324/85

13. Decree-Law No. 387-B/ 87 of 29 Decenber 1987 - Legal aid and assistance

14. Decree-Law No. 101-A/ 88 of 26 March 1988 - Anending the provisions of
t he Penal Code

15. Resolution 11/88 of 21 May 1988 - Adoption by the Portuguese Parlianent
of the Convention against Torture and O her Cruel, Inhuman or Degrading
Treat ment or Puni shnent

16. Decree-Law No. 391/88 of 26 COctober 1988 - Legal aid and assi stance

* It will be possible to consult these docunments in the files of the
Hi gh Commi ssi oner/ Centre for Human Ri ghts when received
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17. Order No. 32/90 of 17 April 1990 - “Citizens and justice” programre

18. Decree-Law No. 295-A/90 of 21 September 1990 - Judicial Police
Or gani zati on Act

19. Act No. 9/91 of 9 April 1991 - Statutory regul ations pertaining to the
ombudsman

20. Decree-Law No. 43/91 of 22 January 1991 - International |ega
cooperation in crimnal nmatters

21. Decree-Law No. 61/91 of 13 August 1991 - Special protection for women
victinms of violence

22. Act No. 113/91 of 29 August 1991 - Basic Civil Protection Act

23. Decree-Law No. 346/91 of 18 Septenber 1991 - Defining the function of
specialists in re-education within the Directorate-General of Prisons

24. Decree-Law No. 423/91 of 30 Cctober 1991 - Special protection for the
victinms of violent crine

25. Resol ution 30/92 of 18 August 1992 - Family and child support project
26. Regul atory Decree No. 4/93 of 22 February 1993 - Regul ations on the
establ i shment and operation of the Comm ssion for processing applications for

conpensati on

27. Act No. 6/93 of 1 March 1993 - Anmendnents to the regime pertaining to
the right of petition

28. Decree-Law No. 59/93 of 3 March 1993 - Entry, exit, residence and
deportation of aliens

29. Resol ution 8/ 93 of 20 April 1993 of the Assenbly of the Republic -
Approval of the Convention on the Extradition of Convicted Persons

30. Act No. 12/93 of 22 April 1993 - Renpval and transplant of organs and
human tissue

31. Decree-Law No. 174/93 of 12 May 1993 - Statutory regul ati ons pertaining
to prison warders

32. Decree-Law No. 231/93 of 26 June 1993 - Organi zation of the Nationa
Republ i can Guard

33. Decree-Law No. 265/93 of 31 July 1993 - Statutory regul ati ons pertaining
to the mlitary personnel of the National Republican Guard

34. Decree-Law No. 276/93 of 10 August 1993 - Selection and recruitnent of
private security personne
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35. Decree-Law No. 279/93 of 11 August 1993 - Statutory regul ati ons
pertaining to the Onbudsman's O fice
36. Act No. 70/93 of 29 Septenber 1993 - Right of asylum

37. Decree-Law No. 399/93 of 3 Decenber 1993 - Control, purchase and
possession of firearns

38. Decree-Law No. 97/94 of 9 April 1994 - Rules pertaining to clinica
experinments on human beings

39. Decree-Law No. 138/94 of 23 May 1994 - Anendnent of Act No. 276/93
relating to the selection and recruitnent of private security personne

40. Act No. 19/94 of 24 May 1994 - Regul ati ons governi ng non-gover nment a
cooperati on organizations

41. Presi dential decree No. 55/94 of 1 June 1994, published in issue No. 160
of the Oficial Journal of 13 July 1994 - Agreenent between the States nenbers
of the Conmmunity concerning the transm ssion of crimnal proceedings

42. Presidential decree No. 56/94 of 1 June 1994, published in issue No. 161
of the Oficial Journal of 14 July 1994 - European Convention on Mitua
Assistance in Crimnal Matters

44, Presi dential decree No. 65/94 of 1 June 1994, published in issue No. 186
of the Oficial Journal, of 12 August 1994 - European Convention on the
supervi sion of Conditionally Sentenced or Conditionally Rel eased O fenders

45. Decree-Law No. 167/94 of 15 June 1994 - Regul ating the organization of
the judicial service - permanent courts

46. Decree-Law No. 196/94 of 21 July 1994 - Judicial Police disciplinary
regul ati ons

47. Act No. 34/94 of 14 Septenber 1994 - Defining the regine for
accomodating aliens or stateless persons in tenporary acconmodati on centres

48. Act No. 35/94 of 15 Septenber 1994 - Governnent authorization for the
anmendnent of the Penal Code

49. Act No. 36/94 of 29 Septenber 1994 - Amendnent of the Judicial Police
Or gani zati on Act

50. Decree-Law No. 321/94 of 29 Decenber 1994 - Public Security Police
Or gani zati on Act

51. Decree-Law No. 48/95 of 15 March 1995 - Approving the new Penal Code

52. Decree-Law No. 58/95 of 31 March 1995 - Anmendnent of the Protection of
M nors Act
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53. Resol ution 22/95 of the Assenbly of the Republic, dated 11 April 1995 -
Approvi ng the Convention anong the Menber States of the European Communities
relating to the application of the principle “ne bis in idenf

54. Presi dential Decree No. 47/95 of 11 April 1995 - Ratification of the
Convention anong the Menber States of the European Community on the
application of the principle “ne bis in idenf

55. Decree-Law No. 227/95 of 11 Septenber 1995 - Establishing the
I nspeccédo- Geral da Adm nistracdo Interna

56. M nisterial Order No. 4/ M)/ 96 of 12 January 1996 - Establishing the

responsibility of the Departnents of the Mnistry of Justice to cooperate with
and provide information to certain non-governnmental organizations



