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ANNEX

Views of the Human Rights Commrittee under article 5, paragraph 4,
of the Optional Protocol to the International Covenant
on Civil and Political Rights
- Fifty-eighth session -

concer ni ng

Comuni cation No. 538/1993*

Subnitted by: Charles E. Stewart
[represented by counsel]

Victim The aut hor
State party: Canada
Date of conmuni cati on: 18 February 1993 (initial subm ssion)

Date of decision on adnissibility: 18 March 1994

The Human Rights Committee, established under article 28 of the
I nternational Covenant on Civil and Political Rights,

Meeting on 1 Novenber 1996,

Havi ng concluded its consideration of conmunication No. 538/ 1993
submtted to the Human Rights Committee on behalf of M. Charles E. Stewart
under the Optional Protocol to the International Covenant on Civil and
Political Rights,

Having taken into account all witten information made available to it
by the author of the conmunication, his counsel and the State party,

Adopts the follow ng:

Views under article 5, paragraph 4, of the Optional Protoco

1. The author of the conmunication is Charles Edward Stewart, a British
citizen born in 1960. He has resided in Ontario, Canada, since the age of
seven, and currently faces deportation from Canada. He clains to be a victim
of violations by Canada of articles 7, 9, 12, 13, 17 and 23 of the
International Covenant on Civil and Political Rights. He is represented by
counsel

* The text of five individual opinions, signed by eight Commttee
menbers, is appended to the present docunent.
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The facts as subnmitted by the author

2.1 The author was born in Scotland in Decenber 1960. At the age of seven,
he em grated to Canada with his nmother; his father and ol der brother were

al ready, at the tinme, living in Canada. The author's parents have since
separated, and the author lives together with his nmother and with his younger
brother. His nother is in poor health, and his brother is nmentally disabled
and suffers fromchronic epilepsy. His older brother was deported to the
United Kingdomin 1992, because of a previous crimnal record. This brother
apart, all of the author's relatives reside in Canada; the author hinmself has
two young twin children, who live with their nother, from whomthe author

di vorced in 1989.

2.2 The author claims that for nost of his life, he considered hinmself to be
a Canadian citizen. He clains that it was only when he was contacted by
immgration officials because of a crimnal conviction that he realized that,
legally, he was only a pernmanent resident, as his parents had never requested
Canadi an citizenship for himduring his youth. It is stated that between

Sept enber 1978 and May 1991, the author was convicted on 42 occasions, nostly
for petty offences and traffic offences. Two convictions were for possession
of marijuana seeds and of a prohibited martial arts weapon. One conviction
was for assault with bodily harm comritted in Septenber 1984, on the author's
former girlfriend. Counsel indicates that nost of her client's convictions
are attributable to her client's substance abuse problens, in particular

al coholism Since his release on nandatory supervision in Septenber 1990, the
aut hor has participated in several drug and al cohol rehabilitation programes.
He has further received nedical advice to control his alcohol abuse and, with
the exception of one relapse, has remai ned al cohol -free.

2.3 It is stated that although the author cannot contribute nuch financially
to the subsistence of his fanm |y, he does so whenever he is able to and hel ps
his ailing nother and retarded brother around the hone.

2.4 In 1990, an imrigration enquiry was initiated agai nst the author

pursuant to Section 27, paragraph 1, of the I mrmgration Act. Under this

provi sion, a permanent resident in Canada nust be ordered deported from Canada
if an adjudicator in an inmmgration enquiry is satisfied that the defendant
has been convicted of certain specified offences under the | nmigration Act.

On 20 August 1990, the author was ordered deported on account of his crimna
convictions. He appealed the order to the Inmgration Appeal Division. The
Board of the Appeal Division heard the appeal on 15 May 1992, dismssing it by
judgment of 21 August 1992, which was communi cated to the author on

1 Septenber 1992

2.5 On 30 Cctober 1992, the author conplained to the Federal Court of Appea
for an extension of the time limt for applying for |leave to appeal. The
Court first granted the request but subsequently dism ssed the application for
| eave to appeal. There is no further appeal or application for |eave to
appeal fromthe Federal Court of Appeal to the Supreme Court of Canada, or to
any other donestic tribunal. Thus, no further effective donmestic renedy is
said to be avail abl e.
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2.6 If the author is deported, he would not be able to return to Canada
wi t hout the express consent of the Canadian M nister of Enploynment and

I mm gration, under the ternms of Sections 19(1)(i) and 55 of the I mm gration
Act. A re-application for emgration to Canada would not only require

m ni sterial consent but also that the author fulfil all the other statutory
admi ssibility criteria for inmgrants. Furthernore, because of his

convi ctions, the author would be barred from readm ssion to Canada under
Section 19(2)(a) of the Act.

2.7 As the deportation order against the author could now be enforced at any
point in tinme, counsel requests the Comrittee to seek fromthe State party
i nterimmeasures of protection, pursuant to rule 86 of the rules of procedure.

The conpl ai nt

3.1 The author clains that the above facts reveal violations of articles 7,
9, 12, 13, 17 and 23 of the Covenant. He clainms that in respect of article
23, the State party has failed to provide for clear |egislative recognition of
the protection of the famly. |In the absence of such |egislation which
ensures that famly interests would be given due weight in adm nistrative
proceedi ngs such as, for exanple, those before the Imm grati on and Refugee
Board, he clains, there is a prim facie issue as to whether Canadian law is
conpatible with the requirement of protection of the famly

3.2 The author also refers to the Committee's General Comment on article 17,
according to which “interference [with hone and privacy] can only take place
on the basis of law, which itself nust be conpatible with the provisions, ains
and objectives of the Covenant”. He asserts that there is no |aw which
ensures that his legitimate fanmily interests or those of the nenmbers of his
famly woul d be addressed in deciding on his deportation from Canada; there is
only the vague and general discretion given to the Imm gration Appeal Division
to consider all the circunstances of the case, which is said to be
insufficient to ensure a balancing of his fanmily interests and other
legitimate State aims. In its decision, the Inmm gration Appeal Division

all egedly did not give any weight to the disabilities of the author's nother
and brother; instead, it ruled that “taking into account that the appell ant
does not have anyone dependi ng on himand there being no real attachnment to
and no real support from anyone, the Appeal Division sees insufficient
circunstances to justify the appellant's presence in this country”.

3.3 According to the author, the term “hone” should be interpreted broadly,
enconpassing the (entire) community of which an individual is a part. 1In this
sense, his “hone” is said to be Canada. It is further submitted that the
author's privacy must include the fact of being able to live within this
comunity without arbitrary or unlawful interference. To the extent that
Canadi an | aw does not protect aliens against such interference, the author
clains a violation of article 17.

3.4 The author subnmits that article 12, paragraph 4, is applicable to his
situation since, for all practical purposes, Canada is his own country. His
deportation from Canada would result in an absolute statutory bar from
reentering Canada. It is noted in this context that article 12(4) does not

i ndi cate that everyone has the right to enter his country of nationality or of
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birth but only “his own country”. Counsel argues that the U K is no |onger
the author's “own country”, since he left it at the age of seven and his
entire life is now centred upon his famly in Canada - thus, although not
Canadian in a formal sense, he nust be considered de facto a Canadian citizen

3.5 The author affirns that his allegations under articles 17 and 23 shoul d
al so be exanmined in the light of other provisions, especially articles 9 and
12. Wile article 9 addresses deprivation of liberty, there is no indication
that the only concept of liberty is one of physical freedom Article 12
recogni zes liberty in a broader sense: the author believes that his
deportation from Canada would violate “his liberty of novement w thin Canada
and within his comunity”, and that it would not be necessary for one of the
| egiti mate objectives enunerated in article 12, paragraph 3.

3.6 The author contends that the enforcement of the deportation order would
anount to cruel, inhuman and degrading treatnment within the meani ng of

article 7 of the Covenant. He concedes that the Committee has not yet decided
whet her the pernmanent separation of an individual from his/her fam |y and/or
close relatives and the effective bani shnment of a person fromthe only country
he ever knew and in which he grew up may anount to cruel, inhuman and
degradi ng treatnent; he submits that this is an issue to be determined on its
merits.

3.7 In this connection, the author recalls that (a) he has resided i n Canada
since the age of seven; (b) at the tine of issue of the deportation order al
menbers of his imediate fam |y resided in Canada; (c) while his crimna
record is extensive, it does by no nmeans reveal that he is a danger to public
safety; (d) he has taken voluntary steps to control his substance-abuse

probl ems; (e) deportation from Canada woul d effectively and permanently sever
all his ties in Canada; and (f) the prison ternms served for various
convictions already constitute adequate puni shment and the reasoning of the

I mmi gration Appeal Division, by enphasizing his crimnal record, ampunts to
the inmposition of additional punishnent.

The Special Rapporteur's request for interimneasures of protection and State
party's reaction

4.1 On 26 April 1993, the Special Rapporteur on New Conmuni cati ons
transmtted the conmunication to the State party, requesting it, under rule 91
of the rules of procedure, to provide information and observations on the

adm ssibility of the conmunication. Under rule 86 of the rules of procedure,
the State party was requested not to deport the author to the United Kingdom
whil e his communi cati on was under consideration by the Cormittee.

4.2 In a submi ssion dated 9 July 1993 in reply to the request for interim
measures of protection, the State party indicates that although the author
woul d undoubt edly suffer personal inconvenience should he be deported to the
United Kingdom there are no special or conpelling circunstances in the case
that woul d appear to cause irreparable harm In this context, the State party
notes that the author is not being returned to a country where his safety or
life would be in jeopardy; furthernore, he would not be barred once and for

all fromreadm ssion to Canada. Secondly, the State party notes that although
the author's social ties with his famly nay be affected, his conplaint nakes
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it clear that his famly has no financial or other objective dependence on
him the author does not contribute financially to his brother, has not
mai nt ai ned contact with his father for seven or eight years and, after the
divorce fromhis wife in 1989, apparently has not maintai ned any contact with
his wife or children.

4.3 The State party submits that the application of rule 86 should not

i npose a general rule on States parties to suspend neasures or decisions at a
domestic |l evel unless there are special circunstances where such a neasure or
decision mght conflict with the effective exercise of the author's right of
petition. The fact that a conplaint has been filed with the Conmttee shoul d
not automatically inply that the State party is restricted in its power to

i npl ement a deportation decision. The State party argues that considerations
of state security and public policy nmust be considered prior to inposing
restraints on a State party to inplenent a decision lawfully taken. It
therefore requests the Committee to clarify the criteria at the basis of the
Speci al Rapporteur's decision to call for interim measures of protection and
to consider withdrawing the request for interimprotection under rule 86.

4.4 In her corments, dated 15 Septenber 1993, counsel challenges the State
party's argunments related to the application of rule 86. She contends that
deportation woul d i ndeed bar the author's readm ssion to Canada forever.
Furthernore, the test of what may constitute “irreparable harnf to the
petitioner should not be considered by reference to the criteria devel oped by
t he Canadi an courts where, it is submtted, the test for irreparable harmin
relation to fam |y has become one of al nost exclusive financial dependency,
but by reference to the Comrittee's own criteria.

4.5 Counsel submts that the communication was filed precisely because
Canadi an courts, including the Inmgration Appeal Division, do not recognize
famly interests beyond financial dependency of famly menbers. She adds that
it is the very test applied by the Imrigration Appeal Division and the Federa
Court which is at issue before the Human Rights Committee: it would defeat
the effectiveness of any order the Cormittee m ght nake in the author's favour
in the future if the rule 86 request were to be cancelled now. Finally,
counsel contends that it would be unjustified to apply a “bal ance of

conveni ence” test in determ ning whether or not to invoke rule 86, as this
test is inappropriate where fundamental human rights are at issue

State party's adm ssibility observations and counsel's conmments

5.1 In its subm ssion under rule 91, dated 14 Decenber 1993, the State party
contends that the author has failed to substantiate his allegations of
violations of articles 7, 9, 12 and 13 of the Covenant. It recalls that

i nternational and donestic human rights law clearly states that the right to
remain in a country and not to be expelled fromit is confined to nationals of
that state. These |laws recognize that any such rights possessed by non-
nationals are available only in certain circunstances and are nmore |limted
than those possessed by nationals. Article 13 of the Covenant “delineates the
scope of that instrunent's application in regard to the right of an alien to
remain in the territory of a State party.... Article 13 directly regul ates
only the procedure and not the substantive grounds for expulsion. Its purpose
is clearly to prevent arbitrary expul sions. [The provision] ains to ensure
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that the process of expelling such a person conplies with what is laid down in
the State's donestic law and that it is not tainted by bad faith or the abuse
of power”. Reference is nade to the Conmittee's Views in case No. 58/1979,

Mar ouf i dou v. Sweden.

5.2 The State party submits that the application of the Imm gration Act in
the instant case satisfied the requirenents of article 13. In particular, the
aut hor was represented by counsel during the inquiry before the inmgration
adj udi cator, was given the opportunity to present evidence as to whether he
shoul d be permitted to remain in Canada, and to cross-exan ne w tnesses.
Based on evi dence adduced during the inquiry, the adjudicator issued a
deportation order against the author. The State party explains that the

I mmi gration Appeal Board to which the author conplained is an i ndependent and
inmpartial tribunal with jurisdiction to consider any ground of appeal that

i nvol ved a question of |law or fact, or mxed law and fact. It also has
jurisdiction to consider an appeal on humanitarian grounds that an individua
shoul d not be renoved from Canada. The Board is said to have carefully

consi dered and wei ghed all the evidence presented to it, as well as the

ci rcunst ances of the author's case.

5.3 VWhile the State party concedes that the right to remain in a country

m ght exceptionally fall within the scope of application of the Covenant, it
is submtted that there are no such circunstances in the case: the decision
to deport M. Stewart is said to be “justified by the facts of the case and by
Canada's duty to enforce public interest statutes and protect society.
Canadi an courts have held that the nost inportant objective for a governnent
is to protect the security of its nationals. This is consistent with the view
expressed by the Suprene Court of Canada that the executive arm of governnent
is pre-emnent in matters concerning the security of its citizens ... and
that the nost fundanental principle of imigration lawis that non-citizens do
not have an unqualified right to enter or remain in the country”.

5.4 The State party argues that both the decision to deport M. Stewart and
to uphold the deportation order met with the requirements of the Imm gration
Act, and that these decisions were in accordance with international standards;
there are no special circunstances which would “trigger the application of the
Covenant to justify the conplainant's stay in Canada”. Furthernore, there is
no evi dence of abuse of power by Canadi an authorities and in the absence of
such an abuse, “it is inappropriate for the Commttee to evaluate the
interpretation and application by those authorities of Canadian | aw’

5.5 As to the alleged violation of articles 17 and 23 of the Covenant, the
State party argues that its immigration | aws, regulations and policies are
conpatible with the requirenments of these provisions. |In particular

Section 114(2) of the Immigration Act allows for the exenption of persons from
any regul ati ons made under the Act or the adm ssion into Canada of persons
where there exist compassionate or humanitarian considerations. Such

consi derations include the existence of famly in Canada and the potentia
harmthat would result if a nmenber of the fanmily were renmpoved from Canada.

5.6 A general principle of Canadian inmgration prograns and policies is
t hat dependants of inmigrants into Canada are eligible to be granted pernanent
residence at the sane tinme as the principal applicant. Furthernore, where
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fam |y nmenbers remain outside Canada, the I nmmigration Act and ancillary
regul ations facilitate reunification through famly class and assisted

rel ati ve sponsorships: “[r]eunification in fact occurs as a result of such
sponsorships in alnost all cases”

5.7 In the light of the above, the State party submts that any effects

whi ch a deportation may have on the author's famly in Canada woul d occur
further to the application of legislation that is conpatible with the

provi sions, ainms and objectives of the Covenant: “In the case at hand,
humani t ari an and conpassi onate grounds, which included fam |y considerations,
were taken into account during the proceedings before the immgration
authorities and were bal anced agai nst Canada's duty and responsibility to
protect society and to properly enforce public interest statutes”.

5.8 In conclusion, the State party affirnms that M. Stewart has failed to
substantiate violations of rights protected under the Covenant and is in fact
claimng a right to remain in Canada. He is said to be in fact seeking to
establish an avenue under the Covenant to claimthe right not to be deported
from Canada: this claimis inconpatible ratione materiae with the provisions
of the Covenant and inadni ssible under article 3 of the Optional Protocol

6.1 In her corments, counsel notes that the State party wongly conveys the
i npression that the author had two full hearings before the imrgration
authorities, which took into account all the specific factors in his case.
She observes that the inmgration adjudicator conducting the inquiry “has no
equitable jurisdiction”. Once he is satisfied that the person is the one
described in the initial report, that this person is a permanent resident of
Canada, and that he has been convicted of a crimnal offence, a renpval order
is mandatory. Counsel contends that the adjudicator “may not take into
account any other factors and has no statutory power of discretion to relieve
agai nst any hardshi p caused by the issuance of the renoval order”.

6.2 As to the discretionary power, under Section 114(2) of the Inmm gration
Act, to exenpt persons fromregulatory requirenments and to facilitate

adm ssion on humanitarian grounds, counsel notes that this power is not used
to relieve the hardship of a person and his/her famly caused by the renpval
of a permanent resident from Canada: “[T]he Inmgration Appeal Division
exerci ses a quasi-judicial statutory power of discretion after a full hearing,
and it has been seen as inappropriate for the Mnister or his officials to in

fact 'overturn' a negative decision ... by this body”.

6.3 Counsel affirms that the humanitarian and conpassi onate di scretion
del egated to the Mnister by the Immigration Regulations can in any event
hardly be said to provide an effective mechanismto ensure that famly

i nterests are bal anced agai nst other interests. |In recent years, Canada is
said to have routinely separated famlies or attenpted to separate famlies
where the interests of young children were at stake: thus, “the best
interests of children are not taken into account in this admnistrative
process”.

6.4 Counsel submts that Canada anbi guously conveys the inpression that
fam |y class and assisted relative sponsorshi ps are al nost al ways successful .
This, according to her, nmay be true of famly class sponsorships, but it is
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clearly not the case for assisted relative sponsorships, since assisted
relative applicants nmust neet all the selection criteria for independent
applicants. Counsel further disnisses as “patently wong” the State party's
argunment that the Court, upon application for judicial review of a deportation
order, may bal ance the hardship caused by renmpval against the public interest.
The Court, as it has articul ated repeatedly, cannot bal ance these interests,
islimted to strict judicial review, and cannot substitute its own decision
for that of the decision maker(s), even if it would have reached a different
conclusion on the facts: it is |linmted to quashing a decision because of
jurisdictional error, a breach of natural justice or fairness, an error of

I aw, or an erroneous finding of fact made in a perverse or in a capricious
manner (Sec. 18(1) Federal Court Act).

6.5 As to the conpatibility of the author's claims with the Covenant,
counsel notes that M. Stewart is not clainmng an absolute right to remain in
Canada. She concedes that the Covenant does not per se recognize a right of
non-nationals to enter or remain in a state. Nonetheless, it is submtted
that the Covenant's provisions cannot be read in isolation but are inter-
related: accordingly, article 13 nust be read in the light of other
provi si ons.

6.6 Counsel acknow edges that the Conmittee has held that article 13

provi des for procedural and not for substantive protection; however,
procedural protection cannot be interpreted in isolation fromthe protection
provi ded under other provisions of the Covenant. Thus, |egislation governing
expul sion cannot discrimnate on any of the grounds listed in article 26; nor
can it arbitrarily or unlawfully interfere with famly, privacy and hone
(article 17).

6.7 As to the claimunder article 17, counsel notes that the State party has
only set out the provisions of the Inmigration Act which provide for fanmly
reuni fication - provisions which she considers inapplicable to the author's
case. She adds that article 17 inposes positive duties upon States parties,
and that there is no |l aw in Canada which woul d recognize famly, privacy, or
hone interests in the context raised in the author's case. Furthernore, while
she recogni zes that there is a process provided by | aw which grants to the

I mm gration Appeal Division a general discretion to consider the persona

ci rcunst ances of a permanent resident under order of deportation, this

di scretion does not recogni ze or enconpass consi deration of fundanenta
interests such as integrity of the famly. Counsel refers to the case of

Sut herl and as an other exanple of the failure to recognize that integrity of
the famly is an inportant and protected interest. For counsel, there “can be
no bal ancing of interests if ... famly ... interests are not recognized as
fundanmental interests for the purpose of balancing. The primary interest in
Canadi an | aw and jurisprudence is the protection of the public...”.

6.8 Concerning the State party's contention that a “right to remain” nmay
only cone within the scope of application of the Covenant under exceptiona

ci rcunst ances, counsel clainms that the process whereby the author's
deportation was deci ded and confirned proceeded w thout recognition or

cogni zance of the author's rights under articles 7, 9, 12, 13, 17 or 23. Wile
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it is true that Canada has a duty to ensure that society is protected, this
legitimate interest nust be bal anced agai nst other protected individua
rights.

6.9 Counsel concedes that M. Stewart was given an opportunity, before the
I mmi gration Appeal Division, to present all the circunstances of his case.
She concl udes, however, that donestic |egislation and jurisprudence do not
recogni ze that her client will be subjected to a breach of his fundanmenta
rights if he were deported. This is because such rights are not and need not
be considered given the way inmgration legislation is drafted. Concepts such
as hone, privacy, famly or residence in one's own country, which are
protected under the Covenant, are foreign to Canadian law in the inmmgration
context. The overriding concern in view of renpval of a permanent resident,
Wi t hout distinguishing long-termresidents fromrecently arrived inmmgrants,
is national security.

The Commttee's adm ssibility decision

7.1 Bef ore considering any clains contained in a conmunication, the Human
Ri ghts Committee nust, in accordance with rule 87 of its rules of procedure,
deci de whether or not it is adnmissible under the Optional Protocol to the
Covenant .

7.2 The Conmittee noted that it was uncontested that there were no further
donestic renedies for the author to exhaust, and that the requirenents of
article 5, paragraph 2(b), of the Optional Protocol had been net.

7.3 In as nuch as the author's clains under articles 7 and 9 of the Covenant
are concerned, the Conmittee examnm ned whether the conditions of articles 2
and 3 of the Optional Protocol were net. 1In respect of articles 7 and 9, the
Conmittee did not find, on the basis of the material before it, that the

aut hor had substantiated, for purposes of admissibility, his claimthat
deportation to the United Kingdom and separation fromhis famly would anmount
to cruel or inhuman treatnment within the neaning of article 7, or that it
woul d violate his right to liberty and security of person within the neaning
of article 9, paragraph 1. In this respect, therefore, the Commttee decided
that the author had no cl ai munder the Covenant, within the meaning of
article 2 of the Optional Protocol

7.4 As to article 13, the Cormittee noted that the author's deportation was
ordered pursuant to a decision adopted in accordance with the |law, and that
the State party had invoked arguments of protection of society and nationa
security. It was not apparent that this assessnent was reached arbitrarily.
In this respect, the Conmmittee found that the author had failed to
substantiate his claim for purposes of admissibility, and that this part of
t he conmuni cati on was inadni ssible under article 2 of the Optional Protocol

7.5 Concerning the claimunder article 12, the Commttee noted the State
party's contention that no substantiation in support of this claimhad been
adduced, as well as counsel's contention that article 12, paragraph 4, was
applicable to M. Stewart's case. The Comrittee noted that the determ nation
of whether article 12, paragraph 4, was applicable to the author's situation
required a careful analysis of whether Canada could be regarded as the
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author's country” within the neaning of article 12, and, if so, whether the
author's deportation to the United Kingdomwould bar himfromreentering “his
own country”, and, in the affirmative, whether this would be done arbitrarily.
The Committee considered that there was no a priori indication that the
author's situation could not be subsunmed under article 12, paragraph 4, and
therefore concluded that this issue should be considered on its nerits.

7.6 As to the clainms under articles 17 and 23 of the Covenant, the Commttee
observed that the issue whether a State was precluded, by reference to
articles 17 and 23, fromexercising a right to deport an alien otherw se
consistent with article 13 of the Covenant, should be exam ned on the nerits.

7.7 The Committee noted the State party's request for clarifications of the
criteria that fornmed the basis of the Special Rapporteur's request for interim
protection under rule 86 of the Comrittee's rules of procedure, as well as the
State party's request that the Commttee withdraw its request under rul e 86.
The Committee observed that what may constitute “irreparabl e damage” to the
victimwi thin the meaning of rule 86 cannot be determ ned generally. The
essential criterion is indeed the irreversibility of the consequences, in the
sense of the inability of the author to secure his rights, should there |ater
be a finding of a violation of the Covenant on the nerits. The Committee may
decide, in any given case, not to issue a request under rule 86 where it
bel i eves that conpensation would be an adequate renedy. Applying these
criteria to deportation cases, the Commttee would require to know that an

aut hor woul d be able to return, should there be a finding in his favour on the
merits.

8. On 18 March 1994 the Committee declared the conmunication adm ssible in
so far as it mght raise issues under articles 12, paragraph 4, 17, and 23 of
t he Covenant.

State party's observations and author's coments

9.1 In its subm ssion of 24 February 1995, the State party argues that

M. Stewart has never acquired an unconditional right to remain in Canada as
his country”. Moreover, his deportation will not operate as an absol ute bar
to his reentry to Canada. A humanitarian review in the context of a future
application to reenter Canada as an immigrant is a viable admnistrative
procedure that does not entail a reconsideration of the judicial decision of
the I'mm gration Appeal Board.

9.2 Articles 17 and 23 of the Covenant cannot be interpreted as being
incompatible with a State party's right to deport an alien, provided that the
conditions of article 13 of the Covenant are observed. Under Canadi an | aw
everyone is protected against arbitrary or unlawful interference with privacy,
famly and home as required by article 17. The State party submts that when
a decision to deport an alien is taken after a full and fair procedure in
accordance with | aw and policy, which are not thenselves inconsistent with the
Covenant, and in which the denonstrably inportant and valid interests of the
State are balanced with the Covenant rights of the individual, such a decision
cannot be found to be arbitrary. In this context the State party submts that
the conditions established by | aw on the continued residency of non-citizens
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i n Canada are reasonable and objective and the application of the |aw by
Canadi an authorities is consistent with the provisions of the Covenant, read
as a whol e.

9.3 The State party points out that the proposed deportation of M. Stewart
is not the result of a sunmary deci sion by Canadi an authorities, but rather of
careful deliberation of all factors concerned, pursuant to full and fair
procedures conpatible with article 13 of the Covenant, in which M. Stewart
was represented by counsel and submitted extensive argument in support of his
claimthat deportation would unduly interfere with his privacy and famly
life. The conpetent Canadian tribunals considered M. Stewart's interests and
wei ghed them against the State's interest in protecting the public. 1In this
context the State party refers to the Convention relating to the Status of

Ref ugees, which gives explicit recognition to the protection of the public
against crimnals and those who are security risks; it is subnmtted that these
consi derations are equally relevant in interpreting the Covenant. Mboreover,
Canada refers to the Conmittee's CGeneral Comment No. 15 on “The position of
al i ens under the Covenant”, which provides that “It is for the conpetent
authorities of the State party, in good faith and in the exercise of their
powers, to apply and interpret the domestic |aw, observing, however, such
requi renents under the Covenant as equality before the law. It also refers
to the Conmittee's Views in conmunication No. 58/1979, Maroufidou v. Sweden,
in which the Conmttee held that the deportation of Ms Maroufidou did not
entail a violation of the Covenant, because she was expelled in accordance
with the procedure laid down by the State's domestic |aw and there had been no
evi dence of bad faith or abuse of power. The Committee held that in such
circunstances, it was not within its conpetence to reevaluate the evidence or
to exam ne whether the conpetent authorities of the State had correctly
interpreted and applied its law, unless it was manifest that they had acted in
bad faith or had abused their power. In this conmunication there has been no
suggestion of bad faith or abuse of power. It is therefore submtted that the
Conmi ttee should not substitute its own findings w thout sone objective reason
to think that the findings of fact and credibility by Canadi an deci si on- nakers
were flawed by bias, bad faith or other factors which mght justify the
Conmittee's intervention in matters that are within the purview of domestic
tribunal s.

9.4 As to Canada's obligation under article 23 of the Covenant to protect
the famly, reference is nade to relevant |egislation and practice, including
t he Canadi an Constitution and the Canadi an Charter on Human Rights. Canadi an
| aw provi des protection for the famly which is conpatible with the

requi renents of article 23. The protection required by article 23,

par agraph 1, however, is not absolute. |In considering his renmoval, the
conpet ent Canadi an courts gave appropriate weight to the inmpact of deportation
on his famly in balancing these against the legitimte State interests to
protect society and to regulate immgration. |In this context the State party
submits that the specific facts particular to his case, including his age and
| ack of dependents, suggest that the nature and quality of his famly

rel ati onshi ps coul d be adequately maintained through correspondence, tel ephone
calls and visits to Canada, which he would be at liberty to make pursuant to
Canadi an i nmigration |aws.
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9.5 The State party concludes that deportation would not entail a violation
by Canada of any of M. Stewart's rights under the Covenant.

10.1 In her subm ssion dated 16 June 1995, counsel for M. Stewart argues
that by virtue of his long residence in Canada, M. Stewart is entitled to
consi der Canada to be “his own country” for purposes of article 12,

par agraph 4, of the Covenant. It is argued that this provision should not be
subj ect to any restrictions and that the denial of entry to a person in

M. Stewart's case would be tantamunt to exile. Counsel reviews and
criticizes relevant Canadi an case | aw, including the 1992 judgnent in
Chiarelli v ME.I, in which the |oss of permanent residence was |likened to a
breach of contract; once the contract is breached, renoval can be effected.
Counsel maintains that pernmanent residence in a country and famly ties should
not be dealt with as in the context of comercial |aw

10.2 As to M. Stewart's ability to return to Canada foll owi ng deportation
aut hor's counsel points out that because of his crimnal record, he would face
serious obstacles in gaining readm ssion to Canada as a permanent resident and
woul d have to neet the selection standards for admi ssion to qualify as an

i ndependent inmgrant, taking into account his occupational skills, education
and experience. As to the inmigration regulations, he would require a pardon
fromhis prior crimnal convictions, otherwi se he would be barred from
readm ssi on as a pernmanent resident.

10.3 Wth regard to persons seeking permanent resident status in Canada,
counsel refers to decisions of the Canadian imrigration authorities that have
al  egedly not given sufficient weight to extenuating circunmstances. Counse
further conplains that the exercise of discretion by judges is not subject to
revi ew on appeal

10.4 As to a violation of articles 17 and 23 of the Covenant, author's
counsel points out that famly, privacy and home are not concepts incorporated
into the provisions of the Imrmgration Act. Therefore, although the
immgration authorities can take into account fanm |y and other factors, they
are not obliged by law to do so. Modreover, considerations of dependency have

been limted to the aspect of financial dependency, as illustrated in
decisions in the Langner v. ME. 1., Toth v. ME. 1. and Robinson v. ME.I.
cases.

10.5 It is argued that the Canadi an authorities did not sufficiently take
into account M. Stewart's famly situation in their decisions. In
particul ar, counsel objects to the evaluation by Canadi an courts that

M. Stewart's famly bonds were tenuous, and refers to the unofficia
transcri pt of the deportation hearings, in which M. Stewart stressed the
enotionally supportive relationship that he had with his nother and brother
M. Stewart's nother confirmed that he hel ped her in caring for her youngest
son. Counsel further criticizes the reasoning of the Inmm gration Appea
Division in the Stewart decision, which allegedly put too much enphasis on
financi al dependency: “The appellant has a good relationship with his nother
who has written in support of him But the appellant's nother has al ways
lived i ndependently of him and has never been supported by him The
appel l ant's younger brother is in a programfor the disabled and is therefore
taken care of by social services. As a matter of fact, there is no one



CCPR/ C/ 58/ D/ 538/ 1993
page 15

dependi ng on the appellant for sustenance and support...”. Counsel argues
that enphasis on the financial aspect of the relationship does not take into
account the enmotional famly bond and submts in support of her argunent the
report of Dr. Irwin Silverman, a psychol ogist, summarizing the conplexity of
human rel ati onshi ps. Moreover counsel cites froma book by Johathan Bl oom
Fesbach, The Psychol ogy of Separation and Loss, outlining the |long-term
effects of breaking the fam |y bond.

10.6 Counsel rejects the State party's argunent that proper bal anci ng has
taken pl ace between State interests and individual human rights.

| ssues and proceedi ngs before the Committee

11.1 This conmunication was declared adnissible in so far as it mght raise
i ssues under articles 12, paragraph 4, 17 and 23 of the Covenant.

11.2 The Committee has considered the comunication in the light of all the
informati on made available to it by the parties, as provided in article 5,
par agraph 1, of the Optional Protocol

12.1 The question to be decided in this case is whether the expul sion of
M. Stewart violates the obligations Canada has assunmed under articles 12,
paragraph 4, 17 and 23 of the Covenant.

12.2 Article 12, paragraph 4, of the Covenant provides: “No one shall be
arbitrarily deprived of the right to enter his own country”. This article
does not refer directly to expulsion or deportation of a person. It may, of
course, be argued that the duty of a State party to refrain from deporting
persons is a direct function of this provision and that a State party that is
under an obligation to allow entry of a person is also prohibited from
deporting that person. Gven its conclusion regarding article 12,

paragraph 4, that will be explained below, the Cormittee does not have to rule
on that argunment in the present case. It will nmerely assume that if

article 12, paragraph 4, were to apply to the author, the State party woul d be
precl uded from deporting him

12.3 It nust now be asked whether Canada qualifies as being M. Stewart's
country”. In interpreting article 12, paragraph 4, it is inportant to note
that the scope of the phrase “his own country” is broader than the concept
“country of his nationality”, which it enmbraces and which sonme regi onal human
rights treaties use in guaranteeing the right to enter a country. Mreover,
in seeking to understand the nmeaning of article 12, paragraph 4, account nust
al so be had of the | anguage of article 13 of the Covenant. That provision
speaks of “an alien lawfully in the territory of a State party” in limting
the rights of States to expel an individual categorized as an “alien”. It
woul d thus appear that “his own country” as a concept applies to individuals
who are nationals and to certain categories of individuals who, while not
nationals in a formal sense, are also not “aliens” within the meaning of
article 13, although they nay be considered as aliens for other purposes.

12.4 VWat is less clear is who, in addition to nationals, is protected by the
provi sions of article 12, paragraph 4. Since the concept “his own country” is
not limted to nationality in a formal sense, that is, nationality acquired on
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birth or by conferral, it enbraces, at the very |east, an individual who,
because of his special ties to or clains in relation to a given country cannot
there be considered to be a nere alien. This would be the case, for exanple,
of nationals of a country who have there been stripped of their nationality in
violation of international |aw and of individuals whose country of nationality
has been incorporated into or transferred to another national entity whose
nationality is being denied them |In short, while these individuals my not
be nationals in the formal sense, neither are they aliens within the meaning
of article 13. The |anguage of article 12, paragraph 4, permts a broader
interpretation, noreover, that m ght enbrace other categories of |ong-term
residents, particularly statel ess persons arbitrarily deprived of the right to
acquire the nationality of the country of such residence.

12.5 The question in the present case is whether a person who enters a given
State under that State's immgration |laws, and subject to the conditions of
those | aws, can regard that State as his own country when he has not acquired
its nationality and continues to retain the nationality of his country of
origin. The answer could possibly be positive were the country of immgration
to pl ace unreasonabl e inpedinments on the acquiring of nationality by new
immgrants. But when, as in the present case, the country of imrgration
facilitates acquiring its nationality, and the imm grant refrains from doi ng
so, either by choice or by committing acts that will disqualify himfrom
acquiring that nationality, the country of imm gration does not becone “his
own country” within the meaning of article 12, paragraph 4, of the Covenant.
In this regard it is to be noted that while in the drafting of article 12,

par agraph 4, of the Covenant the term “country of nationality” was rejected,
so was the suggestion to refer to the country of one's permanent hone.

12.6 M. Stewart is a British national both by birth and by virtue of the
nationality of his parents. Wile he has lived in Canada for nmobst of his life
he never applied for Canadian nationality. It is true that his crimna

record m ght have kept him from acquiring Canadian nationality by the time he
was old enough to do so on his owmn. The fact is, however, that he never
attenpted to acquire such nationality. Furthernore, even had he applied and
been denied nationality because of his crimnal record, this disability was of
his own meking. It cannot be said that Canada's inmgration |legislation is
arbitrary or unreasonabl e in denying Canadi an nationality to individuals who
have crim nal records

12.7 This case would not raise the obvious hunman problens M. Stewart's
deportation from Canada presents were it not for the fact that he was not
deported nmuch earlier. Wre the Cormittee to rely on this argument to prevent
Canada from now deporting him it would establish a principle that m ght
adversely affect imrigrants all over the world whose first brush with the | aw
woul d trigger their deportation lest their continued residence in the country
convert theminto individuals entitled to the protection of article 12,

par agr aph 4.

12.8 Countries |like Canada, which enable imigrants to become nationals after
a reasonabl e period of residence, have a right to expect that such i mr grants
will in due course acquire all the rights and assune all the obligations that
nationality entails. |Individuals who do not take advantage of this
opportunity and thus escape the obligations nationality inposes can be deened
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to have opted to remain aliens in Canada. They have every right to do so, but
must al so bear the consequences. The fact that M. Stewart's crimnal record
di squalified himfrom becom ng a Canadi an nati onal cannot confer on him
greater rights than woul d be enjoyed by any other alien who, for whatever
reasons, opted not to becone a Canadi an national. Individuals in these
situations must be distinguished fromthe categories of persons described in
par agraph 12. 4 above.

12.9 The Committee concludes that as Canada cannot be regarded as
M. Stewart's country”, for the purposes of article 12, paragraph 4, of the
Covenant, there could not have been a violation of that article by the State

party.

12.10 The deportation of M. Stewart will undoubtedly interfere with his
famly relations in Canada. The question is, however, whether the said
interference can be considered either unlawful or arbitrary. Canada's

I mmigration Law expressly provides that the permanent residency status of a
non- nati onal may be revoked and that that person may then be expelled from

Canada if he or she is convicted of serious offences. In the appeal process
the I nm gration Appeal Division is enpowered to revoke the deportation order
“having regard to all the circunmstances of the case”. |In the deportation

proceedings in the present case, M. Stewart was given anple opportunity to
present evidence of his fam |y connections to the Inm gration Appeal Division
In its reasoned decision the Inmmgration Appeal Division considered the

evi dence presented but it cane to the conclusion that M. Stewart's famly
connections in Canada did not justify revoking the deportation order. The
Conmittee is of the opinion that the interference with M. Stewart's famly
relations that will be the inevitable outcome of his deportati on cannot be
regarded as either unlawful or arbitrary when the deportation order was made
under law in furtherance of a legitimte state interest and due consideration
was given in the deportation proceedings to the deportee's famly connections.
There is therefore no violation of articles 17 and 23 of the Covenant.

13. The Human Rights Committee, acting under article 5, paragraph 4, of the
Optional Protocol to the International Covenant on Civil and Political Rights,
is of the view that the facts before the Cormittee do not disclose a violation
of any of the provisions of the International Covenant on Civil and Politica
Ri ghts.

[ Adopted in English, French and Spani sh, the English text being the origina
version. Subsequently to be issued also in Arabic, Chinese and Russian as
part of the Committee's annual report to the General Assenbly.]
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A I ndi vi dual opinion by Eckart Klein (concurring)

Being in full agreement with the finding of the Conmttee that the facts
of the case disclose neither a violation of article 12, paragraph 4, nor of
articles 17 and 23 of the Covenant, for the reasons given in the view, |
cannot accept the way how the relationship between article 12, paragraph 4,
and article 13 has been determ ned. Although this issue is not decisive for
the outcome of the present case, it could beconme relevant for the
consi deration of other conmunications, and | therefore feel obliged to clarify
this point.

The vi ew suggests that there is a category of persons who are not
“nationals in the formal sense”, but are also not “aliens within the nmeaning
of article 13" (paragraph 12.4). Wile | clearly accept that the scope of
article 12, paragraph 4, is not entirely restricted to nationals but may

enbrace ot her persons as pointed out in the view, | nevertheless think that
this category of persons - not being nationals, but still covered by
article 12, paragraph 4 - nay be deened to be “aliens” in the sense of
article 13. | do not believe that article 13 deals only with sone aliens.

The wording of the article is clear and provides for no exceptions, and aliens
are all non-nationals. The relationship between article 12, paragraph 4, and
article 13 is not exclusive. Both provisions may conme into play together

| therefore hold that article 13 applies in all cases where an alien is
to be expelled. Article 13 deals with the procedure of expelling aliens,
while article 12, paragraph 4, and, under certain circunstances, also other
provi sions of the Covenant may bar deportation for substantive reasons. Thus,
article 12, paragraph 4, may apply even though it concerns a person who is an
“alien”.

Eckart Kl ein [signed]
[Oiginal: English]

B. I ndi vi dual opinion by Laurel B. Francis (concurring)

This opinion is given against the background of my recorded views during
the Conmittee's prelimnary consideration of this case quite early in the
session when | stated inter alia that (a) M. Stewart was an “own country”
resi dent under article 12 of the Covenant and (b) his expul sion under
article 13 was not in violation of article 12, paragraph 4.

I will as far as possible avoid a discursive format in relation to the
Committee's decision adopted on Novenber 1 with respect to the question
whet her the expul sion of M. Stewart from Canada (under article 13 of the
Covenant) violates the State party's obligation under articles 12,
paragraph 4, 17 and 23 of the Covenant.

I should like to submt that:
1. Firstly, | concur with the reasons given by the Conmittee at

par agraph 12. 10 and the decision taken that there was no violation of
articles 17 and 23 of the Covenant.
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2. But, secondly, | do not agree with the Cormittee's restricted
application of his “own country” concept at the fourth sentence of
paragraph 12.3 of the Commttee's decision under reference (“That
provi si on speaks of an "alien lawfully in the territory of a State
party' in limting the rights of States to expel an individua
categorized as an 'alien'.”) Does it preclude the expul sion of unlawf ul
aliens? O course not -falling as they do under another |egal reginme. |
have made this point in order to suggest that the |egal significance in
relation to “an alien lawfully in the territory of a State party” as
appears in the first line of article 13 of the Covenant, is related to
the first line of article 12: “everyone lawfully in the territory of a
State”, which includes aliens but, it nay be borne in mnd that in
respect of a conpatriot of M. Stewart lawfully in Canada on a visitor's
visa (not being a permanent resident of Canada) he would not normally
have acquired “own country” status as M. Stewart had, and woul d be
indifferent to the application of article 12, paragraph 4. But

M. Stewart would certainly be concerned as i ndeed he has been

3. Thirdly, were it intended to restrict the application of

article 13 to exclude aliens lawfully in the territory of a State party
who had acquired “own country” status, such exclusion would have been
specifically provided in article 13 itself and not left to the
interpretation of the scope of article 12, paragraph 4, which

i ncontestably applies to nationals and other persons contenplated in the
Conmittee's text.

4, In regard to “own country” status in its subm ssion of 24 February
1995 the State party argues that “M. Stewart has never acquired an
unconditional ' right to remain in Canada as his 'own country'. Moreover
his deportation will not operate as an absolute bar to his re-entry to
Canada. A humanitarian review in the context of the future application
to re-enter Canada as an immgrant is a viable adm nistrative procedure
that does not entail reconsideration of the judicial decision of the

I mmi gration Appeal Board” (see 9.1) 2

Inmplicit in the foregoing is the adnmission that the State party

recogni zes M. Stewart's status as a pernanent resident in Canada as his “own

country”. It is that qualified right applicable to such status which
facilitated the decision to expel M. Stewart.

But for the foregoing statenment attributable to the State party we could

have concl uded that the decision taken to expel M. Stewart term nated his
“own country” status in regard to Canada but in light of such statement the
“own country” status remains only suspended at the pleasure of the State

party.

deci si

On the basis of the foregoing analysis, | amunable to support the
on of the Conmttee that M. Stewart had at no tine acquired “own

country” status in Canada

Laurel B. Francis [signed]
[Oiginal: English]
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C. I ndi vi dual opinion by Elizabeth Evatt and Cecilia Medina Quiroga,
co-signed by Francisco José Aguilar Urbina (dissenting)

1. We are unable to agree with the Commttee's conclusion that the author
cannot claimthe protection of article 12, paragraph 4.

2. A prelimnary issue is whether the arbitrary deportation of a person
from his/her own country should be equated with arbitrary deprivation of the
right to enter that country, in circunstances where there has as yet been no
attenpt to enter or re-enter the country. The Conmittee does not reach a
conclusion on this issue; it merely assunes that if article 12, paragraph 4,
were to apply to the author, the State would be precluded from deporting him
(paragraph 12.2). The effect of the various proceedi ngs taken by Canada, and
the orders made, is that the author's right of residence has been taken away
and his deportation ordered. He can no |onger enter Canada as of right, and
the prospects of his ever being able to secure perm ssion to enter for nore
than a short period, if at all, seemrenpte. 1In our view, the right to enter
a country is as nmuch a prospective as a present right, and the deprivation of
that right can occur, as in the circunstances of this case, whether or not

t here has been any actual refusal of entry. |If a State party is under an
obligation to allow entry of a person it is prohibited fromdeporting that
person. In our opinion the author has been deprived of the right to enter
Canada, whether he remains in Canada awaiting deportation or whether he has
al ready been deported.

3. The author's comuni cation under article 13 was found inadm ssi ble, and
no i ssue arises for consideration under that provision. The Comrittee's view
is, however, that article 12, paragraph 4 applies only to persons who are

nati onals, or who, while not nationals in a formal sense are also not aliens
within the nmeaning of article 13 (paragraph 12.3). Two consequences appear to
follow fromthis view The first one is that the rel ationship between an

i ndi vidual and a State nmay be not only that of national or alien (including
statel ess) but may also fall into a further, undefined, category. W do not
think this is supported either by article 12 of the Covenant or by genera
international law. As a consequence of the Conmittee's viewit would al so
appear to follow that a person could not claimthe protection of both

article 13 and 12, paragraph 4. W do not agree. In our view article 13
provides a m ninmum | evel of protection in respect of expulsion for any alien,
that is any non-national, lawfully in a State. Furthernore, there i s nothing

in the | anguage of article 13 which suggests that it is intended to be the
excl usive source of rights for aliens, or that an alien who is lawfully within
the territory of a State may not also claimthe protection of article 12,
paragraph 4, if he or she can establish that it is his/her own country. Each
provisi on should be given its full neaning.

4, The Comrittee attenpts to identify the further category of individuals
who coul d nmake use of article 12, paragraph 4, by stating that a person cannot
claimthat a State is his or her own country, within the neaning of

article 12, paragraph 4, unless that person is a national of that State, or
has been stripped of his or her nationality, or denied nationality by that
State in the circunstances described (paragraph 12.4). The Committee is al so
of the view that unless unreasonabl e inpedi ments have been placed in the way
of an inmgrant acquiring nationality, a person who enters a given State under
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its immgration |laws, and who had the opportunity to acquire its nationality,
cannot regard that State as his own country when he has failed to acquire its
nationality (paragraph 12.5).

5. In our opinion, the Commttee has taken too narrow a view of article 12,
par agraph 4, and has not considered the raison d' étre of its fornulation

I ndi vi dual s cannot be deprived of the right to enter “their own country”
because it is deened unacceptable to deprive any person of close contact with
his famly, or his friends or, put in general ternms, with the web of

rel ationships that formhis or her social environment. This is the reason why
this right is set forth in article 12, which addresses individuals [awfully

within the territory of a State, not those who have formal |inks to that

State. For the rights set forth in article 12, the existence of a formal |ink
to the State is irrelevant; the Covenant is here concerned with the strong
personal and enotional |inks an individual may have with the territory where

he lives and with the social circunstances obtaining in it. This is what
article 12, paragraph 4, protects.

6. The obj ect and purpose of the right set forth in article 12,

paragraph 4, are reaffirmed by its wording. Nothing in it or in article 12
general ly suggests that its application should be restricted in the manner
suggested by the Cormittee. VWhile a person's 'own country' would certainly

i nclude the country of nationality, there are factors other than nationality
whi ch nay establish close and enduring connecti ons between a person and a
country, connections which may be stronger than those of nationality. After
all, a person may have several nationalities, and yet have only the slightest
or no actual connections of hone and family with one or nore of the States in
gquestion. The words 'his own country' on the face of it invite consideration
of such matters as | ong standing residence, close personal and famly ties and
intentions to remain (as well as to the absence of such ties el sewhere).
Where a person is not a citizen of the country in question, the connections
woul d need to be strong to support a finding that it is his “own country”.
Neverthel ess our viewis that it is open to an alien to show that there are
such well established links with a State that he or she is entitled to claim
the protection of article 12, paragraph 4.

7. The circunstances relied on by the author to establish that Canada is
his own country are that he had lived in Canada for over thirty years, was
brought up in Canada fromthe age of seven, had nmarried and divorced there.
Hi s children, nother, handi capped brother continue to reside there. He had no
ties with any other country, other than that he was a citizen of the UK, his
el der brother had been deported to the UK some years before. The
circunmstances of his offences are set out in paragraph 2.2; as a result of
these offences it is not clear if the author was ever entitled to apply for
citizenship. Underlying the connections nentioned is the fact that the author
and his famly were accepted by Canada as i mr grants when he was a child and
that he becane in practical terms a nenber of the Canadi an comunity. He
knows no other country. In all the circunstances, our view is that the author
has established that Canada is his own country.

8. Was t he deprivation of the author's right to enter Canada arbitrary? 1In
anot her context, the Conmittee has taken the view that “arbitrary” neans
unreasonabl e in the particular circunmstances, or contrary to the ainms and
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obj ectives of the Covenant (General Comment on article 17). That approach

al so appears to be appropriate in the context of article 12, paragraph 4. 1In
the case of citizens, there are likely to be few if any situations when
deportation woul d not be considered arbitrary in the sense outlined. 1In the
case of an alien such as the author, deportation could be considered arbitrary
if the grounds relied on to deprive himof his right to enter and remain in
the country were, in the circunstances, unreasonable, when wei ghed against the
ci rcunmst ances whi ch nake that country his “own country”.

9. The grounds relied on by the State party to justify the expul sion of the
author are his crimnal activities. It nust be doubted whether the conm ssion
of crimnal offences alone could justify the expul sion of a person fromhis
own country, unless the State could show that there are conpelling reasons of
nati onal security or public order which require such a course. The nature of
the offences committed by the author do not lead readily to that conclusion

In any event, Canada can hardly claimthat these grounds were conpelling in
the case of the author when it has in another context argued that the author

m ght well be granted an entry visa for a short period to enable himto visit
his fam|ly. Furthernore, while the deportation proceedings were not unfair in
procedural terms, the issue which arose for determnation in those proceedings
was whet her the author could show reasons against his deportation, not whether
there were grounds for taking away his right to enter “his own country”. The
onus was put on the author rather than on the State. |In these circunstances,
we conclude that the decision to deport the author was arbitrary, and thus a
violation of his rights under article 12, paragraph 4.

10. We agree with the Commttee that the deportation of the author wll
undoubtedly interfere with his famly relations in Canada (paragraph 12.10),
but we cannot agree that this interference is not arbitrary, since we have
come to the conclusion that the decision to deport the author - which is the
cause of the interference with the famly - was arbitrary. W have to

concl ude, therefore, that Canada has al so violated the author's rights under
articles 17 and 23.

El i zabeth Evatt [signed]

Cecilia Medina Quiroga [signed]

Franci sco José Aguil ar Urbina [signed]
[Oiginal: English]

D. | ndi vidual opinion by Christine Chanet, co-signed by Julio Prado Vallejo
(di ssenti ng)

I do not share the Committee's position with regard to the Stewart case,
in which it concludes that, “as Canada cannot be regarded as M. Stewart's

"own country'”, there has been no violation by Canada of article 12,
par agraph 4, of the Covenant.

My criticismconcerns the approach taken to the case on this point:
- assum ng that wongful acts disqualified the author from acquiring

nationality and that, as a consequence, Canada may consider that it is
not his own country, that conclusion should have led the Committee to
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reject the communication at the adm ssibility stage, since its awareness
of that inpedinment should have precluded any application of article 12,
par agraph 4, of the Covenant.

- there is nothing either in the Covenant itself or in the travaux
pr épar atoi res about the “own country” concept; the Commttee nust,
therefore, either decide the question on a case-by-case basis or
establish criteria and make them known to States and authors, thus

avoi ding any contradition with adm ssibility decisions; if a person is
unable to acquire the nationality of a country owing to | ega

i rpedi ments, then regardless of any other criteria or factua

ci rcunmst ances, the conmmuni cati on shoul d not be decl ared adm ssi bl e under
article 12, paragraph 4, of the Covenant.

| agree with the substance of the individual opinion fornulated by
Ms. Evatt and Ms. Medi na Quiroga.

Christine Chanet [signed]
Julio Prado Vallejo [signed]
[Original: French]

E. I ndi vi dual opinion by Prafullachandra Bhagwati (dissenting)

| entirely agree with the separate opinion prepared by
Ms. Elizabeth Evatt and Ms. Cecilia Medina Quiroga, but having regard to the
i nportance of the issues involved in the case, | amwiting a separate
opinion. This separate opinion nay be read as supplenentary to the opinion of
Ms. Evatt and Ms. Medina Quiroga with which I find nmyself wholly in
agreenent.

This is not a case of one single individual. |Its decision will have an
i npact on the lives of tens of thousands of inmgrants and refugees. This
case has therefore caused ne i Mmense anxiety. |If the view taken by the

majority of the Cormittee is right, people who have forged close links with a
country not only through | ong residence but having regard to various other
factors, who have adopted a country as their own, who have conme to regard a
country as their honme country, would be left w thout any protection. The
guestion is: are we going to read human rights in a generous and purposive
manner or in a narrow and constricted manner? Let us not forget that
basically, human rights in the International Covenant are rights of the

i ndi vi dual against the State; they are protections against the State and they
nmust therefore be construed broadly and liberally. This backdrop nust be kept
in mnd when we are interpreting article 12, paragraph 4.

First let me dispose of the argunment with regard to article 13. The
Conmittee has declared the communi cation under article 13 inadm ssible and
therefore it does not call for consideration. Coming to article 12,
paragraph 4, it raises three issues. The first is whether article 12,
par agraph 4, covers a case of deportation or is it confined only to right of
entry; the second is as to what is the nmeaning and connotation of the words
“his own country” and whether Canada could be said to be the author's own
country; and the third is what are the criteria for determ ning whether an
action alleged to be violative of article 12, paragraph 4, is arbitrary and
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whet her the action of Canada in deporting the author was arbitrary. | may
point out at the outset that if the action of Canada was, on the facts, not
arbitrary, there would be no violation of article 12, paragraph 4, even if the
other two elements were satisfied, nanely, that article 12, paragraph 4,
covers deportation and Canada was the author's own country within the nmeaning
of article 12, paragraph 4, and it would in that event not be necessary to
consi der whether or not these two el enents were satisfied. But since the
majority of the nmenbers of the Conmittee have rested their opinion on the
interpretation of the words “his own country” and taken the view, in ny

opi nion wongly, that Canada could not be said to be the author's own country,
I think it necessary to consider all the three elenents of article 12,

par agr aph 4.

I amof the view that on a proper interpretation, article 12,
par agraph 4, protects everyone against arbitrary deportation fromhis own
country. There are two reasons in support of this view. In the first place,
unl ess article 12, paragraph 4, is read as covering a case of deportation, a
nati onal of a State would have no protection agai nst expul sion or deportation
under the Covenant. Suppose the domestic |aw of a State enpowers the State to
expel or deport a national for certain specific reasons which may be totally
irrelevant, fanciful or whinsical. Can it be suggested for a nmonment that the
Covenant does not provide protection to a national against expul sion or
deportation under such domestic |aw? The only article of the Covenant in which

this protection can be found is article 12, paragraph 4. It may be that under
international |law, a national cannot be expelled fromhis country of
nationality. | amnot famliar with all aspects of international [aw and | am

therefore not in a position to affirmor disaffirmthis proposition. But, be
as it may, a law can be nade by a State providing for expulsion of a national
It may conflict with a principle of international |aw but that would not
invalidate the donestic law. The principle of international |aw would not
afford protection to the person concerned agai nst domestic law. The only
protection such a person would have is under article 12, paragraph 4. W
shoul d not read article 12, paragraph 4, in a manner which would | eave a

nati onal unprotected agai nst expul sion under donestic law. 1In fact, there are
countries where there is donestic |aw providing for expul sion even of
nationals and article 12, paragraph 4, properly read, provides protection
agai nst arbitrary expulsion of a national. The same reasoni ng woul d apply
also in a case where a non-national is involved. Article 12, paragraph 4,
must therefore be read as covering expul sion or deportation

Moreover, it is obvious that if a person has a right to enter his own
country and he/ she cannot be arbitrarily prevented fromentering his/her own
country, but he/she can be arbitrarily expelled, it would make non-sense of
article 12, paragraph 4. Suppose a person is expelled fromhis own country
arbitrarily because he/she has no protection under article 12, paragraph 4,
and i medi ately after expul sion, he/she seeks to enter the country. Cbviously
he/ she cannot be prevented because article 12, paragraph 4, protects his/her
entry. Then what is the sense of expelling hinf W must therefore read
article 12, paragraph 4, as enbodying, by necessary inplication, protection
agai nst arbitrary expul sion fromone's own country.

That takes me to the second issue. Wat is the scope and anmbit of “his
own country”? There is a general acceptance that “his own country” cannot be
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equated with “country of nationality” and I will not therefore spend any tine

onit. It is obvious that the expression “his own country” is w der than
“country of nationality” and that is conceded by the ngjority view. “H's own
country” includes “country of nationality and something nore”. \What is that

“somet hing nore”? The mpjority view accepts that the concept “his own country”
enbraces, at the very least, “an individual who, because of his special ties
to or clains inrelation to a given country cannot there be considered to be a
mere alien”. | amin full agreement with this view. But then, the majority
proceeds to delimt this concept by confining it to the follow ng three
illustrative cases:

(D where nationals of a country have been stripped of their
nationality in violation of international |aw,

(2) where the country of nationality of individuals has been
incorporated into or transferred to another national entity whose
nationality is being denied to them and

(3) statel ess persons arbitrarily deprived of their right to acquire
the nationality of the country of their residence.

It is the view of the mgjority that “while these individuals may not be
nationals in the formal sense, neither are they aliens within the meani ng of
article 13" and they fall within article 12, paragraph 4.

There are two observations | would like to nake in connection with this
view of the majority. The nmjority view argues that article 12, paragraph 4,
and 13 are nutually exclusive. It is observed by the majority in the view of
the Comrittee that “'his own country' as a concept applies to individuals who
are nationals and to certain categories of individuals who, while not
nationals in a formal sense, are also not 'aliens' within the nmeaning of
article 13, though they may be considered as aliens for other purposes”.

Thus, according to the majority view, an individual falling within article 12,
paragraph 4, would not be an “alien” within the neaning of article 13. | too
subscribe to the sanme view. But there ny agreenent with the view of the
majority ends. The question is: who is protected by article 12, paragraph 4?
VWo falls within its protective wing? | may again repeat, in agreenent with
the mpjority view, that article 12, paragraph 4, enbraces, at the very |east,
an individual who, because of his special ties to or clains inrelation to a
gi ven country cannot there be considered to be an alien. This is a correct
test but | fail to understand why its application should be limted to the
three kinds of cases referred to by the majority. These three kinds of cases
woul d certainly be covered by this test but there nay be many nore which woul d

al so answer this test. | do not see any valid reason why they should be
excl uded except a predeternmination by the mgjority that they should not be
regarded as fulfilling this test, because that would affect the inmgration

policies of the devel oped countries. Take for exanple, a |arge nunber of
Africans or Latin Anericans or Indians who are settled in U K., but who have
not acquired U K. citizenship. Their children, born and brought up in U K
woul d not have even visited their country of nationality. |If you ask them
“which is your own country?”, they would unhesitatingly say: “U K ”. Can you
say that only India or some country in Africa of Latin Anmerica which they have
never visited and with which they have no links at all is the only country
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which they can call their own country? | agree that nere |length of residence
woul d not be a determinative test but |length of residence nmay be a factor
coupled with other factors. The totality of factors would have to be taken
into account for the purpose of determ ning whether the country in question is
a country which the person concerned has adopted as his own country or is a
country with which he has special ties or the nost intinmate connection or |ink
in order to be regarded as “his own country” within the nmeaning of article 12,
par agr aph 4.

Before | part with the discussion of this point, | nust refer to one
other illogicality in which the najority appears to have fallen. The majority
seenms to suggest that where the country of inmmigration places unreasonabl e
i npedi ments on the acquiring of nationality by a newinmgrant, it m ght be
possible to say that for the new i mm grant who has not acquired the
nationality of the country of inmm gration and continues to retain the
nationality of his country of origin, the country of inmmgration my be
regarded as “his own country”. There are at |east two objections against the
validity of this view In the first place, it is the sovereign right of a
State to determ ne under what conditions it will grant nationality to a non-
national. It is not for the Commttee to pass judgnment whether the conditions
are reasonable or not and whether the conditions are such as to inpose
unr easonabl e i npedi ments on the acquisition of nationality by a new i mm grant
nor is the Committee conpetent to enquire whether the action of the State in
rejecting the application of a new imrigrant for nationality is reasonable or
not. Secondly, | fail to see what is the difference between the two
situations: one, where an application for nationality is made and is
unreasonably refused and the other, where an application for nationality is
not made at all. |In both cases, the new inm grant woul d continue to be a
non-national and if in one case, special ties or intimte connection or link
with the country of immgration would render such country “his own country”,
there is no logical or relevant reason why it should not have the same
consequence or effect in the other case.

| fail to understand what is the basis on which the majority states that
countries |like Canada have a right to expect that inmgrants within due course
acquire all the rights and assune all the obligations that nationality
entails. | agree that individuals who do not take advantage of the
opportunity to apply for nationality, must bear the consequences of not being
nationals. But the question is: what are these consequences? Do they entai
exclusion fromthe benefit of article 12, paragraph 4? That is the question
whi ch has to be answered and it cannot be assuned, as the mpjority seens to
have done, that the consequence is exclusion fromthe benefit of article 12,
par agraph 4. Throughout the decision of the Cormittee, | find that the
majority starts with the predeterm nation that in the case of the author
Canada cannot be regarded as “his own country” even though he has special ties
and nost intimate connection and link with Canada and he has al ways regarded
Canada as his own country, and then tries to justify this conclusion by
hol di ng that there were no unreasonabl e inpedinents in the way of the author
acquiring Canadi an nationality but the author did not take advantage of the
opportunity to apply for Canadian nationality and must therefore bear the
consequence of Canada not being regarded as his own country and therefore of
bei ng deprived of the benefit of article 12, paragraph 4. |If | may repeat,
the fact that the author did not apply for Canadian nationality in a situation
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where there were no unreasonabl e inpedinments in such acquisition, cannot have
any bearing on the question whether Canada could or could not be regarded as
“his own country”. It is because the author is not a Canadi an national that
the question has arisen and it is begging the question to say that Canada
could not be regarded as “his own country” because he did not or could not
acqui re Canadi an nationality.

It is undoubtedly true that on this view, both U K and Canada woul d be
“his own country” for the author. One would be the country of nationality
while the other would be, what | may call, the country of adoption. It is
qui te conceivabl e that an individual may have two countries which he can cal
his own: one may be a country of his nationality and the other, a country
adopted by himas his own country. | amtherefore inclined to take the view,
on the facts as set out in the comunication, that Canada was the author's own
country within the meaning of article 12, paragraph 4, and he could not be
arbitrarily expelled or deported from Canada by the Government of Canada

That | eaves the question whether the expul sion or deportation of the
aut hor could be said to be arbitrary. On this question, | recall the
Committee's jurisprudence that the concept of arbitrariness nmust not be
confined to procedural arbitrariness but nust include substantive
arbitrariness as well and it nmust not be equated with “agai nst the |aw’ but
must be interpreted broadly to include such el enments as i nappropriateness or
excessi veness or disproportionateness. Were an action taken by the State
party against a person is excessive or disproportionate to the harm sought to
be prevented, it would be unreasonable and arbitrary. Here, in the present
case, the author is sought to be expelled on account of his recidivist
tendency. He has conmitted around 40 of fences including theft and robbery for
whi ch he has been punished. The question is whether it is necessary, in al
the circumnmstances of the case, to expel or deport himin order to protect the
society fromhis crimnal propensity or whether this object can be achieved by
taking a | esser action than expul sion or deportation. The el enent of
proportionality nust be taken into account. | think that if this test is
applied, the action of Canada in seeking to expel or deport the author would
appear to be arbitrary, particularly in the Iight of the fact that the author
has succeeded in controlling al cohol abuse and no offence appears to have been
commtted by himsince May 1991. |If the author commts any nore offences, he
can be adequately punished and inprisoned and if, having regard to his past
crimnal record, a sufficiently heavy sentence of inprisonnment is passed
against him it would act as a deterrent against any further crimnal activity
on his part and in any event, he would be put out of action during the tine
that he is in prison. This is the kind of action which would be taken agai nst
a national in order to protect the society and qua a national, it would be
regarded as adequate. | do not see why it should not be regarded as adequate
qua a person who is not a national but who has adopted Canada as his own
country or cone to regard Canada as his own country. | amof the view that
the action of expulsion or deportation of the author from Canada resulting in
conpl etely uprooting himfromhis hone, fam |y and noorings, would be
excessive and di sproportionate to the harm sought to be prevented and hence
must be regarded as arbitrary.
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I would therefore hold that in the present case, there is violation of
article 12, paragraph 4, of the Covenant. On this view, it becones
unnecessary to consider whether there is also violation of articles 17 and 23
of the Covenant.

Praf ul | achandra Bhagwati: [signed]
[Oiginal: English]
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1. Enphasis mne (see 9.1).

2. See al so paragraph 4.2 statenents attributable to the State party, including
the following “... furthernore, he would not be barred once and for all from
re-adm ssion to Canada”



