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respect and observe its confidential nature.
DECA401. 43
- ANNEX */

Deci sion of the HUman Rights Committee under the ptional Protocol

to
the International Covenant on Gvil and Political R ghts
- Forty-third session -

concer ni ng

Communi cation No. 401/1990

Submtted by : J.P. K (nane del et ed)

Alleged victim: The aut hor

State party : The Net her| ands

Date of communication : 11 April 1990 (date of initial letter)

The Human Rghts Conmttee , established under article 28 of
the International Covenant on Gvil and Political R ghts,

Meeting on 7 Novenber 1991,
Adopts the follow ng:

Deci sion on admssibility

1. The aut hor of the comunication (initial submssion dated 11
April 1990 and subsequent correspondence) is J.P.K, a Dutch
citizen born on 28 August 1966, residing in Leiden, the

Net herl ands. He is a conscientious objector to both mlitary
service and substitute civilian service and clains to be the victim
of a violation by the Governnent of The Netherlands of articles 6,

7 and 14 of the International Covenant on Gvil and Politi cal
Rights. He is represented by counsel.
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*/ Made public by decision of the Human R ghts Comm ttee.

The facts as submtted by the author

2.1 The author did not report for his mlitary service on a
specified day. He was arrested and brought to the mlitary

barracks, where he refused to obey orders to accept a mlitary

uni form and equi prent on the grounds that he objected to mlitary
service and substitute public service as a consequence of his

paci fist conviction. On 21 May 1987, he was court-nartialled and
found guilty of violating articles 23 and 114 of the Mlitary Pena
Code ( Wt boek van Mlitair Strafrecht ) by the Abnhem M litary Court
(Arrondi ssenent skrijgsraad ) and sentenced to six nonths'

i mprisonment and dismssal frommlitary service.

2.2 The Public Prosecutor appealed to the Suprene MIlitary Court
(Hoog Mlitair Gerechtshof ) which, on 9 Septenber 1987, found the
author guilty of violating articles 23 and 114 of the Mlitary
Penal Code and sentenced himto twel ve nonths' inprisonnent and
dismssal frommlitary service. On 17 May 1988, the Suprenme Court
(Hoge Raad) rejected the author's appeal

The conplaint :

3.1 The author alleges that the proceedi ngs before the courts
suffered fromvarious procedural defects, notably that the courts
did not correctly apply international |aw and did not consider,
anong ot her, the follow ng conventions and general principles:

- the International Covenant on Gvil and Political R ghts;

- the European Convention on Human R ghts and Fundanent a
Fr eedons;

- the Convention on the Preventi on and Puni shnent of the
Cine of CGenocide;

- the Hague Convention (1V) on the Laws and Qustons of War on
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Land;

- the 1925 Geneva Protocol on the Prohibition of the Use of
Toxi ¢ Gases and Bacteri ol ogi cal \Wapons;

- the London Charter of the International Mlitary Tribuna
at Nur enberg;

- the Charter of the International Mlitary Tribunal for the
Far East in Tokyo;

- the 1949 Geneva Convention (1V) on the Protection of
Gvilian Persons in Tines of War;

- the UN OCharter;

- the Convention on the Rghts and Duties of Neutral States
and Persons in Tinmes of War on Land;

- Resolution 95 (I) of the UN Ceneral Assenbly of 11
Decenber 1946;

- Appendix 2 in conjunction with article 107 of the Treaty
establ i shing a European Def ense Comunity;

- Resolution 3314 of the U N GCeneral Assenbly of 14 Decenber
1974;

- the 1977 CGeneva Protocol s;
- the so-called "de Martens" cl ause;

- the principle that civilian popul ati ons nay never be
targeted during mlitary operations;

- the principle that a distinction between civilian
popul ati ons and conbatants and between civilian and mlitary
targets be observed at all tines;

- the principle of proportionality;

- the principle that violence which is |liable to cause
unnecessary suffering is to be avoi ded.

The aut hor's defence was based on the argunent that by
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performng mlitary service, he would becone an accessory to the
comm ssion of crimes agai nst peace and to the crinme of genocide, as
he woul d be forced to participate in the preparation for the use of
nucl ear weapons. In this context, the author regards the NATO
strategies of "flexible response” and "forwarded defence", as well
as the mlitary-operational plans based on them which envi sage
resort to nuclear weapons in armed conflict, as a conspiracy to
commt a crime agai nst peace and/or the crine of genocide.

3.3 According to the author, it is "common know edge" that the

fl exi bl e response doctrine targets civilian centres which are held
hostage for the eventuality that a conventional attack cannot be
contai ned wi th conventional weapons. Mreover, if the "flexible
response doctrine” is nmeant to be a credible deterrent, it rmnust

i mply

that political and mlitary |eaders are prepared to use nucl ear
weapons in an arned conflict. The author states that recourse to
nucl ear weapons is a "conpletely integrated part” of the mlitary-
operation plans based on NATO strat egy.

3.4 The Suprene Mlitary Court rejected the author's |ine of
defence. It held that the question of the author's participation
in a conspiracy to commt genocide or a crine against peace, did
not arise, as the international rules and principles invoked by the
aut hor do, in view of the Court, not concern the issue of the

depl oynent of nucl ear weapons and |i kew se the conspiracy does not
occur, since the NATO doctrine does not automatically inply use

wi thout further consultations.

3.5 The author further alleges that the Suprene Mlitary Court was
not inpartial within the meaning of article 14, paragraph 1, of the
Covenant or article 6 of the European Convention on Human R ghts.
He explains that two thirds of the nmenbers of the Suprene Mlitary
Court were high-ranking nenbers of the armed forces, who given
their professional background, could not be expected to hand down
an inpartial verdict. 1In the author's understanding, those with "a
chip on their shoul ders should not partake (...) the trial of a
political adversary".

3.6 The author terns the appointnment of the civilian nmenbers of
the Suprene Mlitary Court "a farce", pointing out that the two
"civilian" nenbers of the Supreme MIlitary Court who had been
appoi nted in accordance with the rules of procedure were in fact a
rear-admral and a general during their professional careers who
upon retirenment becane the "civilian" nenbers of the Suprene
Mlitary Court.
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The State party's observations and author's clarifications

4.1 The State party notes that a State's right to require its
citizens to performmlitary service, or substitute service in the
case of conscientious objectors whose grounds for objection are
recogni zed by the State, is, as such, not contested. Reference is
made to article 8, paragraph 3, c(ii), of the Covenant.

4.2 The Governnent takes the view that the i ndependence and
impartiality of the Supreme MIlitary Court in The Netherlands is
guaranteed by the foll ow ng procedures and provi sions:

- The president and the nenber jurist of the Suprene Mlitary
Court are judges in the Court of Appeal ( Gerechtshof ) in The
Hague, and renai n president and nmenber jurist as |long as they
are nmenbers of the Court of Appeal.

- The mlitary nmenbers of the Suprenme Mlitary Court are
appoi nted by the Gown. They are discharged after reaching
the age of seventy.

- The mlitary nmenbers of the Suprene Mlitary Court do not
hold any function in the mlitary hierarchy. Their salaries
are paid by the Mnistry of Justice.

- The president and the nenbers of the Supreme Mlitary Court
have to take an oath before they can take up their

appoi ntnent. They swear or vowto act in a fair and inparti al
way.

- The president and the nenbers of the Suprenme Mlitary Court
do not owe any obedi ence nor are they accountable to any one
regardi ng their decisions.

- As arule the sessions of the Suprenme Mlitary Court are
publ i c.

4.3 The State party points out that national and international
judgnents have confirmed the inpartiality and i ndependence of the
mlitary courts in the Netherlands. Reference is nade to the Engel
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Case of the European Court of Human Rghts ! and to the judgment of
the Suprene Court of The Netherlands of 17 May 1988.

4.4 Wth regard to the exhaustion of donestic renedies the State
party clains that the Act on Conscientious (bjection to Mlitary
Service ( Wt CGewet ensbezwaren Mlitaire Denst ) is an effective
remedy to insuperable objections to mlitary service. The State
party contends that as the author has not invoked the Act, he has
thus failed to exhaust donestic renedi es.

4.5 The State party contends that the other elenments of the
applicant's comuni cation are unsubstantiated. In concludes that
the author has no claimunder article 2 of the otional Protocol
and that his communication should accordingly be decl ared

i nadm ssi bl e.

5.1 In his reply to the State party's observations, the author
clains that the Conscientious (bjection Act has a limted scope and
that it may be invoked only by conscripts who neet the requirenents
of Section 2 of the Act. The author rejects the assertion that
Section 2 is sufficiently broad to cover the objections mnai ntai ned
by "total objectors" to conscription and alternate civilian
service. He argues that the question is not whether the author
shoul d have i nvoked the Conscientious (bjection Act, but whether
the State party has the right to force the author to becone an
acconplice to a crine agai nst peace by requiring himto do mlitary
servi ce.

5.2 The author contends that the State party cannot claimthat the
European Court of Human R ghts has confirmed the inpartiality and

i ndependence of the Netherlands court martial procedure (Mlitary
Court).

5.3 Wth regard to the exhaustion of donestic renedies the author
expl ains that he was convicted by the court of first instance and
that his appeals were heard and rejected by both the Suprene
Mlitary Court and the Suprenme Court of the Netherlands. He
argues, therefore, that the requirenent to exhaust donestic
remedi es has been fully conplied wth.

! See European Court of Human R ghts, Series A Vol. 22,
p. 37, para. 89.
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| ssues and proceedi ngs before the Conmittee

6.1 Bef ore considering any clains contained in a communication
the Human R ghts Conmttee nust, in accordance with rule 87 of its
rul es of procedure, decide whether or not it is adm ssible under
the ptional Protocol to the Covenant.

6.2 Article 5, paragraph 2(a), of the Ootional Protocol precludes
the Coomttee fromconsidering a communi cation if the sane matter

i s bei ng exam ned under anot her procedure of internationa
investigation or settlenent. The Coomttee has ascertained that
the case is not under examnation el sewhere. The Commttee has
found that the sane matter was considered in 1988-89 by the

Eur opean Comm ssion of Human Rights; this does not, however
preclude the Commttee's conpetence, as the State party has nade no
reservation to that effect.

6.3 Wth regard to article 5, paragraph 2(b), of the Opti onal
Protocol, the State party clains that, as the author failed to
apply for substitute civilian service by invoking the Act on
Consci entious (hjection to Mlitary Service, he has thus failed to
exhaust donestic renedies. The Commttee is unable to concl ude
that this Act can be construed as an effective remedy for an

i ndi vi dual who objects not only to mlitary service, but also to
substitute civilian service. The author has been convicted tw ce
and has appealed to the Suprenme Court of the Netherlands. The
Commttee finds that, in the circunstances, there are no effective
remedies within the neaning of article 5, paragraph 2(b) of the
Optional Protocol which the author could still pursue.

6.4 The author has contested the i ndependence and inpartiality of
the Suprene Mlitary Court. Taking into account the State party's
observations, the Coomttee finds that the author has failed to
sufficiently substantiate his contention, for purposes of
admssibility, and that this part of the conplaint does not
constitute a claimunder article 2 of the otional Protocol.

6.5 Wth regard to the author's objection to the power of the
State to require himto do mlitary or substitute national service,
the Conmttee observes that the Covenant does not preclude the
institution of conpulsory mlitary service by States parties and
recalls in this connection the pertinent provision in article 8,
paragraph 3(c)(ii). GConsequently, by reference to the requirenent
todo mlitary service or, for that matter substitute service, the
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aut hor cannot claimto be a victimof a violation of articles 6 and
7 of the Covenant. Therefore, this part of the comunication is
inadm ssible wunder article 3 of the Ooptional Protocol as

i nconpatible with the provisions of the Covenant.

7. The Human R ghts Conmttee therefore decides:

(a) that the comrunication is inadmssible under articles 2
and 3 of the ptional Protocol;

(b) that this decision shall be comunicated to the State
party, to the author and to his counsel.

[ Done in English, French, Russian and Spani sh, the English text
bei ng the original version].



