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ANNEX
DECI SI ON OF THE HUMAN RI GHTS COWM TTEE UNDER THE OPTI ONAL PROTOCOL
TO THE | NTERNATI ONAL COVENANT ON CIVIL AND POLI TI CAL RI GHTS
-68t h sessi on-

concer ni ng

Comuni cation N° 891/1999

Subnmitted by: M. David Wayne Tam here
Al l eged victim The aut hor

State party: New Zeal and

Date of the communication: 20 Novenber 1997

The Human Rights Committee, established under article 28 of the
I nternational Covenant on Civil and Political Rights,

Meeting on 15 March 2000

Adopts the follow ng:

*The follow ng nmenbers of the Cormittee participated in the exam nation
of the present conmunication: M. Abdelfattah Anmor, M. Ni suke Ando, M.
Praful | achandra Natwarl al Bhagwati, Ms. Christine Chanet, Lord Colville, M.
El i zabeth Evatt, Ms. Pilar Gaitéan de Pombo, M. Louis Henkin, M. Eckart
Klein, M. David Kretzmer, M. Rajsoomer Lallah, M. Mirtin Scheinin, M.
Hi pélito Solari Yrigoyen, M. Roman W eruszewski, M. Maxwell Yalden and M.
Abdal | ah Zakhi a.
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Deci sion on adnissibility

1. The author of the comrunication is David Wayne Tam here, a New Zeal and
citizen, born in 1953. He clainms to be a victimof the violation of his rights
under articles 2, 14 and 26 of the International Covenant for Civil and
Political Rights by New Zeal and.

Facts as subnitted by the author

2.1 In April 1989, two Swedish tourists were nurdered and their possessions
were stolen in New Zeal and. After an intense police investigation and nuch
public and nedia interest, the author became the prine suspect. Wile the
aut hor confessed to the theft of the victinms’ car, he has continuously
mai nt ai ned his innocence as regards the nurder. The author’s trial before a
jury comrenced in Cctober 1990, and in Decenber 1990, the jury convicted the
aut hor of murder and theft.

2.2 The author appealed the trial court’s decision. The hearing of the
appeal was set for 21 August 1991 and the author was assigned |egal aid for
seni or and junior counsel, who had represented himat trial, to argue the
appeal . Shortly before the hearing, senior counsel requested the author to
sign a letter accepting that there were no grounds on which to base his
appeal . Wien the author refused to sign the letter, senior counsel advised the
author that he would withdraw from the proceedings. The Court of Appea
initially rejected the author’s request for legal aid to finance new counse
to argue the appeal, although it left the matter open so as to allow the
author to present grounds to show why he should be granted such |egal aid.
Before the appeal was heard, new evidence was discovered and the Court of
Appeal revised its previous decision and assigned legal aid to the author for
a | awer and a pathol ogi st. The new | awyer argued the appeal before the court
in May 1992.

2.3 Inits My 1992 decision, the Court of Appeal rejected the appeal, and
found that the author had not been a victim of a mscarriage of justice
pursuant to Section 385(c) of the New Zeal and Crines Act, 1961. 1In 1994 the
aut hor was deni ed | eave to appeal to the Privy Counci l

2.4 1In 1996, it was made public that one of the three prison inforners who
had given evidence against the author had retracted his evidence. In
response to this, and upon the author’s request, a Menber of Parlianent
requested a mnisterial inquiry into the case. The file was transferred to
t he i ndependent Police Conplaints Authority, which conducted an inquiry. After
the inquiry was opened the said informer retracted his retraction

Nevertheless, the Police Conplaints conducted a thorough inquiry the
concl usi on of which was that the police had not been guilty of any wongdoi ng.
As a result, the Mnister of Justice rejected a call for further inquiry into
the case. The author sent letters to nmenbers of several national politica

parties, but these were received with only |ukewarmor mninmal interest. The
aut hor clainms that he has exhausted all domestic renedies.
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The conpl ai nt

3.1 The author contends that his rights pursuant to articles 2, 14, and 26
of the Covenant have been violated. More specifically he nmakes the follow ng
cl ai ns:

a. that there were three "secret" w tnesses whose testinonies were crucia
to the Crown’s case. These witnesses had been fellow prisoners who, operating
as infornmers for the police, clained respectively that the author had
confessed to the murder on separate occasions;

b. that his right to fair trial was violated when, in August 1991, the Court
of Appeal cancelled the author’s access to |egal aid, which would have given
the author the nmeans to pay for a new |l awer and the prepare for the appeal
c. that both the police procedure for obtaining evidence against himand their
conduct during the investigation were subject to irregularities, including the
manuf acturi ng of evidence that, the author believes, was both perjurious and
m sl eadi ng;

d. that the courts allowed evidence to be put forward by the prosecution even
t hough sone was misleading or its credibility was questionable. As a result,
the author clainms the courts failed to interpret the facts of the case
correctly, which resulted in his wongful conviction for nurder.

| ssues and proceedi ngs before the Human Rights Conmittee

4.1 Before considering any clains contained in the conmmunication, the Human
Ri ghts Conmittee nust, in accordance with Article 87 of its rules of
procedure, decide whether or not it is adm ssible under the Optional Protocol
to the Covenant.

4.2 As regards the author’s claim regarding the evidence of "secret”
witnesses, fromthe materials submitted by the author it transpires that the
identity of these witnesses was revealed to the author and his counsel as well
as to the jury. The only "secrecy" involved was a "gag order"™ preventing
publication of the witnesses’ identity. In these circunstances, the Commttee
hol ds that the author has failed to substantiate his claimthat his rights
under article 14, paragraph 1, were violated in this respect.

4.3 As regards the author’'s claim that he was denied legal aid for the
appeal, the Conmttee notes that the original decision denying legal aid for
t he appeal was revised before the date set down for the appeal and that the
aut hor was represented by counsel, funded by legal aid, in the Court of
Appeal . The author has therefore failed to substantiate his claimthat his
rights under article 14, paragraph 3 (d) were viol at ed.

4.4 The Conmittee notes that the docunents subm tted by the author show that
the domestic courts rejected his clains of police irregularities and the |ack
of credibility of the wtnesses who gave evidence on behalf of the
prosecution. The Committee refers to its jurisprudence that it cannot review
facts and evi dence eval uated by donmestic courts unless it is manifest that the
evaluation was arbitrary or amounted to a denial of justice. The argunents
advanced by the author and the material he submtted do not substantiate his
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clains that the court’s decisions suffered fromsuch defects. Accordingly,
in respect to the author’s clains regarding the police irregularities in
gathering the evidence and the credibility of the evidence submtted, the
conmuni cation is inadm ssible under Article 2 of the Optional Protocol

5. The Committee therefore decides:
(a) that the conmunication is inadm ssible;

(b) that this decision shall be comunicated to the author and, for
information, to the State party.

[ Adopted in English, French and Spanish, the English text being the origina
version. ]



