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ANNEX */
VI EA§ OF THE HUMAN RI GHTS COVM TTEE UNDER ARTI CLE 5, PARAGRAPH 4,
OF THE OPTI ONAL PROTOCOL TO THE | NTERNATI ONAL COVENANT
ON CIVIL AND POLI TI CAL RI GHTS
- Sixty-eighth session -

concer ni ng

Communi cation N° 731/1996 **/

Submitted by: M chael Robi nson
(represented by M. G aham Huntl ey of
the London law firm of Lovell Wite

Durrant)
Al leged victim The aut hor
State party: Jamai ca
Date of communication: 9 December 1996 (initial subm ssion)

The Human Rights Committee, established under article 28 of the
I nternational Covenant on Civil and Political Rights,

Meeting on 29 March 2000

Havi ng concl uded its consideration of conmunication No. 731/1996 subnitted
to the Human Rights Conmittee by M. M chael Robinson under the Optional
Protocol to the International Covenant on Civil and Political Rights,

Havi ng taken into account all witten infornmati on made available to it by
t he author of the communication, and the State party,

Adopts the follow ng:

*The follow ng menbers of the Conmittee participated in the exam nation of
t he present conmunication: M. Abdelfattah Amor, M. Ni suke Ando, M.
Praful | achandra Natwarlal Bhagwati, Ms. Christine Chanet, Lord Colville, M.
El i zabeth Evatt, Ms. Pilar Gaitéan de Pombo, M. Louis Henkin, M. Eckart Klein,
M. David Kretzner, M. Rajsooner Lallah, Ms. Cecilia Medina Quiroga, M. Martin
Scheinin, M. Hipélito Solari Yrigoyen, M. Roman Weruszewski, M. Maxwell
Yal den and M. Abdal | ah Zakhi a.

** An i ndi vi dual opinion by Menber Louis Henkin is attached to the present
docunent .
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Views under _article 5, paragraph 4. of the Optional Protoco

1. The author of the comunication is Mchael Robinson, a citizen of Janmica, at the
time of submission detained on death rowin St Catherine’s District Prison. Hs death
sentence has since been commuted to life inprisonment. He clains to be a victim of
viol ati ons by Jamaica of articles 7, 10, and 14, paragraphs 1, 2, 3(b), 3(d), 3(e) and
5, of the International Covenant on Civil and Political R ghts. He is represented by
M. Graham Huntley of the London law firm of Lovell Wite Durrant.

The facts as subnmitted by the author

2.1 The author was convicted for the nurder of Chi Pang Chan and sentenced to death
in the Home Crcuit Court, Kingston, Janaica on 21 Novenber 1991. His application for
| eave to appeal against his conviction and sentence to the Court of Appeal in Janmica
was dism ssed on 16 May 1994. In its judgnment, the Court of Appeal classified his
of fence as capital murder under section 2(1)(d)(1) of the O fences Agai nst the Person
Act of 1992, on the ground that it was a murder committed in the course of a robbery.
Thus, the Court of Appeal affirned the sentence of death. The author’s subsequent
petition for special |eave to appeal to the Judicial Committee of the Privy Counci
was di smissed on 19 Novermber 1996. On the sanme day, the Court of Appeal reviewed and
reconfirnmed the classification of the author’s conviction as capital nurder. Also on
the sane day, the author’s counsel wote to the Governor GCeneral of Janaica and
requested a commutati on of the death sentence, subnmitting that since the author had
spent five years on death row, he had been subject to inhunan and degradi ng treatnent
contrary to his rights under section 20 of the Jammican Constitution. On 5 Decemnber
1996, the author was informed that the Governor General would not commute his death
sentence. Instead, on the sanme day, a warrant was issued for the execution to be
carried out on 19 Decenber 1996. However, the author’s death sentence was subsequently
conmuted to life inprisonment. A warrant to this effect was read to the author on 4
July 1997-.

2.2 Chi Pang Chan was stabbed to death during the course of a robbery on the
afternoon of Wednesday 27 June 1990 at Sheila Place, Queensborough, in Kingston,
Jamai ca. The prosecution’s case against the author was based on circunstantial and
conf essi on evi dence.

2.3 The author’'s aunt, Ruby Canpbell, resided in Diana Place, an avenue sone four
bl ocks away from Sheila Place, where M. Chan was killed. She testified that M. Chan,
whom she had known and done business with for several years, cane to her house on npbst
Wednesday afternoons in connection with her travelling to Mam on business. On these
occasions, he would often give her US dollars, either cash in the hand to make
purchases in Mam, or in an envelope to give to his uncle there. To questions as to
whet her M. Chan was expected on the Wdnesday of the crine, she explained that he
cane nost Wednesdays, but that he was not specifically expected this Wdnesday. She
further testified that M. Robinson had lived in her house for a period of five years

! See paras. 5.1, 6.1 and 7.1 bel ow.
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until the year before the incident, and that he was well aware of the custom of M.
Chan stopping by her house on Wednesday afternoons.

2.4 An eye witness to the crinme, Victoria Lee, testified that she saw the deceased
and a bl ack man struggling together outside her house in Sheila Place, that the
bl ack man appeared to be trying to take an envel ope fromthe other man, and that
he stabbed himbefore fleeing into a gully.

2.5 Detective Acting Corporal MPherson testified that on 28 June 1990, the day
after M. Chan had been killed, he went to the author’s home tw ce, once al one and
once along with Senior Superintendent Hibbert, and found a shirt, a pair of jeans
and footwear which appeared to be bl oodstained. Underneath the wardrobe in the
author’s bedroom they found a plastic bag containing US dollars and Pounds
Sterling. One of the US dollar bills appeared to be bloodstained. MPherson
testified that the author, when confronted by Senior Superintendent Hibbert with
these itens, admitted that the clothes and the shoes were his, but that he had no
knowm edge of the bills. The sanme testinony was given by Senior Superintendent
H bbert. A Governnent anal yst at the Forensic Laboratory, M. Yvonne Crui ckshank

testified that on exam nation, the items were found to be stained with bl ood of
Goup B, the sane as that of M. Chan and about 18% of the Janai can popul ati on

2.6 The author’s sister, M. Charmaine Jones, who at the tine of the crime was
living in the sane house as the author, testified that she saw the author on the
nmor ni ng of 27 June 1990 wearing the sane clothes that were later seized by the
police, and that they were not bl oodstained at the tine. Furthernore, she testified
that the author usually carried a ratchet knife on a keyring, and that he had done
so on the norning of 27 June 1990. Wen the author was taken to Waterford Police
Station on 28 June 1990, the ratchet knife was missing fromthe keyring. Detective
Acting Corporal MPherson testified that the author had expl ained that he usually
kept a ratchet knife on his keyring, but that it had been broken three days earlier
whil e he was digging out a coconut.

2.7 Senior Superintendent Hi bbert and Sergeant Forrest testified that the author
on 29 June 1990, at Bridgeport Police Station, in their and Assistant
Superintendent Lawrence’s presence, after being duly cautioned, confessed to
stabbing M. Chan and taking his noney. The detail ed confession was taken down by
Sergeant Forrest in a witten statenent, and signed by the author. The statenment
was admtted as evidence and was read to the jury.

2.8 The author gave evidence on oath that he did not know the deceased, nor had
he ever net himat his aunt’s house. He stated that he had only lived with his aunt
for 6 months. On 27 June 1990, he was at Caymanas Park Race Course from noon unti
5:30 p.m He denied owning any of the itens produced by the prosecution (clothes,
shoes, bank notes) and stated that he had never had a ratchet knife on his keyring.
He deni ed maki ng any of the confessions, oral or witten, and denied signing the
statenment purportedly nmade by him He said that on first arriving at Waterford
Police Station he was put in a cage and told “it better you stay in there nore than
get a gun shot”. He stated that he was violently assaulted by police officers on
29 June 1990 at the tinme when Oficer Hi bbert clainmed he nmade and signed the
written confessions2

2 The author does not claimthat he was forced to sign the statenent. He
clainms that a confession was never made, and that the statement submitted by the
prosecution was forged.
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2.9 Counsel argues that all available donestic renedi es have been exhausted for
the purposes of article 5, paragraph 2(b), of the Optional Protocol. Wile a
constitutional notion mght be open to the author in theory, it is not avail able
in practise due to the State party’s unwillingness or inability to provide |ega
aid for such notions and to the extrene difficulty of finding a Jamai can | awyer who
woul d represent an applicant pro bono on a constitutional notion.

The conpl ai nt

3.1 Counsel alleges a violation of articles 7 and 10 on the ground that the author
has been on death row for a period of over five years. It is submtted that the
“agony of suspense resulting fromsuch |ong awaited and expected death” amounts to
cruel, inhuman and degrading treatnment. Reference is made to the jurisprudence of
the Privy Council

3.2 Counsel also alleges a violation of articles 7 and 10 on the ground of the
conditions of his incarceration at St. Catherine’s District Prison. As to the
general conditions, reference is made to reports by Americas Watch, Amesty
International and the Jamai can Council for Human R ghts. The reports highlight that
the prison is holding nore than twice the capacity for which it was constructed in
the 19th century, that there are no mattresses, other bedding or furniture in the
cells, that there is a desperate shortage of soap, toothpaste and toil et paper,
that the quality of food and drink is very poor, that there is no integra
sanitation in the cells and there are open sewers and piles of refuse, that there
is no artificial lighting in the cells and only small air vents through which
natural |ight can enter, that there are alnpbst no enploynent or recreationa
opportunities available to inmtes, and that there is no doctor attached to the
prison, leaving warders with very limted training to treat nedical problens. In
addition to the NGO reports, counsel makes reference to reports from prisoners,
stating that the prison is infested by vermn, in particular rats, cockroaches,
nosqui toes and, in rainy periods, nmaggots. Furthermore, the prisoners have stated
that food is being prepared in the kitchen and the bakery despite these having been
condemmed for many years, that the prison often runs out of nedication, that
insufficient clothing is given to inmates, that there is no procedure for handling
the conmplaints of inmates and that the organi sation of the prison at tines breaks
down, with the result that the inmates are locked up in their cells for |ong
periods of time, w thout access to washing facilities and having to ask for food
and water to be brought to them These alleged reports from prisoners are not
encl osed.

3.3 Counsel submts that the particular inmpact of these general conditions upon
the author is that he is confined to his cell for 22 hours every day in enforced
darkness, isolated fromother nen and with nothing to keep hi moccupi ed. Reference
is made to the UN Standard M ninum Rul es for the Treatnent of Prisoners.

3.4 Counsel alleges that the trial judge's instructions to the jury and his
failure to exclude certain evidence anmount to a denial of justice, which, according
to the Coomittee’s jurisprudence, constitutes a violation of article 14, paragraphs
1 and 2. As to the trial judge' s instructions to the jury, counsel submts that the
trial judge prejudiced the author’s case in the foll ow ng respects:

- the judge failed to remind the jury that the fact that no objection was made to
the confession statement being adnmitted into evidence was irrelevant to the issue
the jury had to decide, nanely whether the statenent was forged or not
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- the judge failed to direct the jury upon the | aw regardi ng sel f-defence as to the
facts allegedly admtted by the author, notw thstanding that the author relied upon
a defence of alibi in the tria

- the judge failed to remind the jury of the description of the assailant given by
Victoria Lee and Audley Wlson (Victoria Lee testified that the black man who she
saw st abbing the deceased was wearing a blue shirt, or at least a shirt with blue
init, whilst the shirt that was seized by the police was white and bl ack. Audl ey
Wl son, another eye witness to the struggle, testified that the assailant was 5" 8"-
5'9", which is the author’s height, but in the cross-exam nation it was made cl ear
that he at the prelimnary hearing had clained that the assailant was “about 5 and
alittle”.)

3.5 As to the oral and witten confession evidence allegedly given by the author
in answer to questions from Senior Superintendent Hibbert, counsel submts that
this evidence shoul d have been excluded on the ground that the author should have
been charged with murder before the questions were put. Further, it is subnmtted
that the judge should have reconsidered the admissibility of the confession
evi dence having heard the cross-exam nation of the police officers concerned and
the sworn evidence of the author, notwithstanding his earlier ruling on the issue
and the fact that defence counsel did not challenge the admissibility of the
evi dence.

3.6 Counsel alleges a violation of article 14, paragraph 3(e), on the ground that
M ss Charmaine Jones and Mss Herma Ritchie, respectively the author’s sister and
her roomnmate, were willing to give evidence as witnesses on the author’s behalf
before the Court of Appeal, but did not attend the appeal because they were
intimdated by the police and told that they would be arrested if they appeared.

3.7 Counsel alleges a violation of article 14, paragraphs 1, 2, 3(b), 3(d) and 5,
on the ground that defence counsel on appeal, Lord Gfford, nade an erroneous
subm ssion that there was no arguable point in the author’s case, and, contrary to
the author’s instructions, stated that the author had accepted this advice:. Counsel
argues that Lord Gfford thereby failed to nmake a case as to whether the cautioned
statenent was forged or not. It is submtted that Lord Gfford failed to informthe
Court both that he had advised the author to obtain a handwiting expert to review
the signatures on the disputed statenent, and that the author wanted to obtain such
an expert, but did not have the necessary funds. Furthernore, counsel argues that
Lord Gfford failed to ask for an adjournnment to enable funds to be raised.

3.8 Counsel also alleges a violation of article 14, paragraph 5, on the ground
that the original of the witten confession was not available to the author or his

counsel before the petition for special |leave to the Privy Council, and therefore
it could not be properly reviewed by a handwiting expert assigned by counsel. It
is submitted that the State party has an obligation to preserve evidence relied
upon in a trial at least until appeals have been exhausted, and that this

obl i gation has been breached in this case with the effect that the author was
deprived of an opportunity to place new material before the court.

SThere is nothing in the file which indicates any earlier mention of such
contrary instructions fromthe author
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The State party’'s subnission and the author’s comments thereon

4.1 In its subm ssion of 14 February 1997, the State party raises no objections
as to the adm ssibility of the communication, and offers its observations on the
merits. The State party denies that any violation of the Covenant has occurred in
t he author’s case.

4.2 Wth respect to the alleged violation of articles 7 and 10, paragraph 1, of
t he Covenant on the ground of “agony of suspense” suffered by the author due to the
five years spent on death row, the State party submits that a prolonged stay on
death row does not per se constitute cruel and i nhuman treatnment. Reference is nmade
to the jurisprudence of the Comm ttee-

4.3 As regards the alleged violation of article 14, paragraphs 1 and 2, on the
ground of the trial judge’'s summ ng up, the State party submits that this is not
a matter to be considered by the Cormittee. The State party mekes reference to the
jurisprudence of the Commttee where it holds that it can only exam ne whether such
instructions were nmanifestly arbitrary or anbunted to a denial of justice. It is
submtted that neither of these exceptions are applicable to the author’s case.

4.4 The second alleged violation of article 14 concerns the conduct of the tria
judge in regard to allowing the author’s oral and witten confession into evidence.
The State party submits that these matters relate to facts and evidence which
according to the Committee’s jurisprudence are best left to Appellate courts. It
is stated that these issues were in fact exam ned by the Court of Appeal

4.5 As regards the alleged violation of article 14, paragraphs 1,2, 3(b), 3(d) and
5, on the ground that the attorney who represented the author on appeal allegedly
did not seek an adjournnent in order to enable funds to be raised to retain a
handwriting expert and that he instead advised the Court of Appeal that he had
nothing to argue and that this had been accepted by the author, the State party
submts that this allegation is based on assertions of what instructions that were
given and how these were carried out. It is subnmitted that this is not a matter of
State responsibility: the State party’'s obligation is to appoint conpetent counse

to the accused, but it cannot be held responsible for how he has carried out his
instructions when there is no indication that agents of the State party, by act or
om ssion, prevented himfrom conducting the case as he saw fit.

4.6 Wth regard to the alleged violation of article 14, paragraph 3(e), because
two potential defence witnesses failed to give evidence before the Court of Appea
as they were threatened by the police, the State party notes that “these are very
serious allegations which go to the core of the adm nistration of justice and cast
serious aspersions on the integrity of menmbers of the police force.” The State
party is of the viewthat “these allegati ons nmust be supported by the cl earest and
nmost unambi guous evi dence or be pronptly wi thdrawn.”

5.1 1In his comments of 9 Cctober 1998, counsel explains that the author was noved
off death rowon 4 July 1997 and into the main section of the prison. It is stated
that the author received no “official confirmation of the reason for his nove”.

4 Communi cati on Nos. 210/1986 & 225/1987, Pratt and Mdrgan v. Janmmica, Views
adopted on 6 April 1989.
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Furthernore, counsel states that “the author understands that the State party has
generally indicated that prisoners who have had their sentences comuted according
to the Pratt & Mdrgan decision nmust serve a mni mum non-parole period of 7 years.
It is not clear when the 7 years begin to run although in a recent decision in
Jamai ca, R v Anthony, the judge ruled that the non-parole period for a prisoner
convi cted of non-capital nurder should run froma date three nonths after the date
of conviction.” Counsel says that the author hopes that the sane practice will be
followed in all cases, but submts that the lack of clarity in this regard
constitutes a “continuing uncertainty” in breach of articles 7 and 10. Wth regard
to the conditions of detention, the author also submits that in the section of the
prison to which he was noved on 4 July 1997, AIDS and H'V infections are comon
anong the prisoners.

5.2 In his submssion of 9 Cctober 1998, the author also forwards a new claim
under articles 7 and 10. It is submtted that on 5 March 1997, the author was
beaten and hit in the head by some unnaned warders, sustaining a cut for which he
received ten stitches. Furthernore, the author states that upon the instruction of
the Prison Director, the warders destroyed all his bel ongi ngs save for two suits.
Al legedly, this occurred with the full know edge and the authorisation of two naned
superintendents. The author also clains that his visiting rights were suspended for
three nonths and that the warder working on his section began harassing him To
substantiate this claim counsel has forwarded a statenent from the author dated
16 April 1997, an affidavit dated 14 July 1997 and an article in The Pens of My
1997.

5.3 As regards the alleged violations of article 14, paragraphs 1 and 2, on the
grounds of the trial judge' s directions to the jury on the confession statenent and
the adm ssion of this evidence, counsel submits that the judge s errors on these
poi nts anobunted to a denial of justice. Counsel further submts that the judgnent
of the Court of Appeal does not indicate that these issues were examned by it.

5.4 Wth regard to the alleged violation of article 14, paragraphs 1,2, 3(b), 3(d)
and 5, on the ground of the previously described acts and om ssions of the | ega
aid attorney who represented the author on appeal, counsel mekes reference to the
jurisprudence of the Commttees and submts that a violation did occur as the | ega
aid attorney told the Court of Appeal that there was no nerit in the application
wi t hout the knowl edge or consent of the author.

5.5 Counsel notes that the State party did not respond to the alleged violation
of article 14(5) on the ground that the State party failed to preserve the original
confession statenment. Counsel reiterates the claimand nmakes reference to Wal ker
and Richards v Janamica’, in which the authors “had nmade diligent efforts to obtain
docunments necessary to the determ nation of the case by the Privy Council and the
| ack of availability and delay in locating themwas attributed to the State party.”
Counsel submts that there have been made conparable diligent efforts to obtain the
original alleged confession statenent. In this regard, counsel points out that on
24 January 1996 he wote to the Private Secretary to the Governor-General of

A newsl etter for friends of prisoners on death row in the Caribbean

5Communi cation No. 250/1987, Reid v Jamica, Views adopted on 20 July 1990;
Conmuni cati on No. 253/1987, Kelly v Jamaica, Views adopted on 8 April 1991
Conmuni cati on No 356/1989, Collins v Jamaica, Views adopted on 25 March 1993.

" Communi cation No. 639/1995, Views adopted on 28 July 1997.
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Jamai ca, the solicitors for the Director of Public Prosecutions and the Privy
Counci|l clerk in Jamaica seeking the docunent. On 9 April 1996 he was provided with
a copy. On 23 May 1996 and 3 June 1996, counsel again wote to the Director for
Public Prosecutions seeking the original. On 5 Novenmber 1996, the State party’'s
counsel before the Privy Council stated that “it was accepted that the origina
docunment was |ost and that this should not have happened... normal procedure was
for the return of original docunents to the police station of arrest”. Stil
according to counsel, the Privy Council clerk in Jamaica enquired at the police
station on 21 Novenber 1996, but obtained no information

5.6 Wth regard to the two witnesses who allegedly failed to give evidence before
the Court of Appeal because of police threats, counsel states that his agents in
Jammi ca, W thout success, have sought to obtain further evidence from these
Wi t nesses. According to counsel, contact was nmade with one of the w tnesses but she
repeated her unwillingness to give further evidence, suggesting that this was
“because of intimdation by/fear of the authorities”.

5.7 Counsel also alleges that because of the violations of article 14, also

article 6, paragraph 2, was violated, since a death sentence was inposed contrary
to the Covenant.

The State party’s response and the author’'s further conments

6.1 In its response of 29 January 1999, the State party firstly contests that the
aut hor was not informed of the reason why he was renoved from death row and pl aced
in the main section of the prison. The State party clainms that on 4 July 1997, the
Superintendent of the Saint Catherine Adult Correctional Centre read a copy of the
warrant for comrutation of the author’s death sentence to the author. Therefore,
it is submtted, the author was aware that his sentence was comuted as of 4 July
1997.

6.2 The State party further denies that there is any uncertainty as to when death
row prisoners, whose sentences have been commuted, becone eligible for parole. The
State party submits that the O fences Against the Person (Anmendnent) Act is
abundantly clear as to when comuted prisoners becone eligible for parole.
Reference is nmade to sections 5A and 6(4) which read:

“Section 5A

Where pursuant to section 90 of the Constitution, a sentence of death has
been commuted to life inprisonnent, the case of the person in respect of whom
the sentence was so commtted shall be exam ned by a Judge of the Court of
Appeal who shall determ ne whether the person should serve a period of nore
t han seven years before becomng eligible for parole and if so, shall specify
the period so determ ned.

Section 6(4)

Subj ect to subsection (5), an inmate -
(a) who has been sentenced to inprisonnent for life; or
(b) in respect of whom -
(i) a sentence of death has been commuted to life inprisonment; and
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(ii) no period has been specified pursuant to section 5A
shall be eligible for parole after having served a period of not |ess that
seven years.”

6.3 The State party points out that under these sections “a death row prisoner
who has his sentence comruted, would pursuant to section 5A have to serve the
period determ ned by the Judge, or serve a mninmm of seven years pursuant to
section 6(4), before he becones eligible for parole.” The State party denies that
the judgnment referred to by the author, R v Anthony Lewi s, nmakes it unclear when
the parole period starts to run for a commuted prisoner. In that particul ar case,
the crime commtted by the applicant was re-classified as non-capital nurder and
he was sentenced to life inprisonment and to serve 20 years before becon ng
eligible for parole, starting from a date 3 nonths after the date of his
conviction. In deciding so, the Judge relied on the discretion conferred on him by
section 7(2)c of the sanme act which states that the judge nay decide

“whether, and if so to what extent, a specified period should el apse before
the grant of parole in a case where nurder is classified as non-capita
mur der.”

6.4 Wth regard to the alleged beatings on 5 March 1997, the State party coments
that the author tried to escape on that day and that it will undertake a further
i nvestigation of the episode, the results of which will be forwarded to the
Committee. As to the conditions of detention in general, the State party states
that notwi thstanding the contents of the NGO reports referred to by the author, a
general i zed position cannot be adopted. Rather, the approach to be taken is to deal
with the conplaints individually and consi der each case on its individual nerits.
In light of this, the State party undertakes to investigate the conditions of the
author’s detention, and states that the results of the inquiry will be submtted
to the Conmittee.

6.5 Wth regard to the alleged violations of article 14, paragraphs 1 and 2, on
the ground of the trial judge' s directions on and adm ssion of the confession
statenent, the State party reiterated its position that no violation occurred. The
State party cites the jurisprudences of the Cormittee and argues that there has been
no denial of justice in the present case. The State party also reiterates its
position with regard to the claimthat article 14, paragraph 3(e), was violated as
two potential defence w tnesses allegedly had been threatened, and notes that the
author has failed to produce any evidence to substantiate this claim Furthernore,
the State party submits that article 6, paragraph 2, has not been viol ated since
the trial was |awful and in accordance with the Covenant.

6.6 Wth regard to the alleged violation of article 14, paragraph 5, on the ground
of failure to preserve the author’s all eged confession statenent, the State party
argues that the Wal ker and Richards case, to which the author refers, does not
support his claim The State party points to differences between the two cases as
there in Wal ker and Richards, in spite of eight separate requests, was a delay of
about 5 years before the author’s representatives were informed by the Suprene
Court of the availability of the authors’ trial transcript and Court of Appea

8 Communi cation No. 639/1995, Wl ker and Richards v Janmmica, Views
adopted on 28 July 1997; Comunication No. 749/1997, Taggart v Janmica, Views
adopted on 31 March 1998.
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judgment, docunents that were necessary in the determ nation of the possibility for
appeal to the Privy Council. In the present case, the author was provided with a
copy three months after his first request. The State party submits that the failure
in providing the original of the author’s confession did not deprive himof his
right to have his conviction and sentence reviewed in violation of article 14,
paragraph 5. The State party points out that the Privy Council decided to dismss
the aut hor’ s appeal even though one of the grounds of appeal was the State party’s
failure to preserve the original alleged confession statement.

6.7 Wth regard to the alleged violation of article 14, paragraphs 1,2, 3(b), 3(d)
and 5, on the ground of the conduct of the author’s appeal by his attorney, the
State party mekes reference to E. Mrrison v Jamaica® and Smart v Jamai ca°, and
submts that the State party can not be held accountable for alleged errors nade
by a defence lawyer, unless it was or should have been manifest to the court that
the lawyer’s behaviour was inconpatible with the interests of justice. It is
submitted that in the present case, counsel’s conduct did not deny the author of
his right to justice, nor did it anount to a breach of article 14.

7.1 In his coments of 12 April 1999, counsel explains that the author
acknowl edges that the comutation warrant was read to himon 4 July 1997 and that
he did not wi sh to suggest that he was not aware of the reasons for the nove to the
mai n section of the prison. However, he does submt that he has received no
official confirmation of the reason for the nove.

7.2 As regards the alleged violation of articles 7 and 10, paragraph 1, on the
ground of wuncertainty as to when the non-parole period begins to run, counse

submits that the position remains unclear also after the State party’s subm ssion

Fromthe State party’'s comment that the ruling in Rv Anthony Lewis only applies
to that particular case, the author infers that the sanme solution (i.e. that the
peri od commences three nonths after the date of conviction) will not be applied to
ot her conparabl e cases, such as the author’s owmn. It is submtted that although the
m ni mum non-parol e period is set by the Ofences Agai nst the Person (Amendnent) Act
1992, “the date on which this period comences has not been set down or clarified
in any case.”

7.3 Wth regard to the alleged beatings on 5 March 1997 and the State party’s
claimthat the author tried to escape on that day, the author submits, as held in
his affidavit of 14 July 1997, that “although he cut the Iock on his cell he did
not |leave his cell as he had changed his m nd and decided not to try to escape.”

7.4 As regards the alleged violations of article 14, paragraphs 1 and 2, on the
grounds of the trial judge' s directions to the jury on the confession statenent and
the adm ssion of this evidence, the author reiterates his clains that the judge's
instructions and summ ng up amobunted to a denial of justice. It is further argued
that the State party has made no effort to explain why this exception fromthe
principle that the Coomittee shall not reevaluate facts and evidence and the tri al
judge’s instructions is not applicable in the present case.

7.5 On the issue of the author’s appeal, and what instructions that were given and
how t hese were carried out, counsel submts that the cases referred to by the State

® Comuni cation No. 635/1995, Views adopted on 27 July 1998.
10 Communi cation No. 672/1995, Views adopted on 29 July 1998.
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party are without rel evance as they “can be distingui shed on their facts.” Counse
asserts that in the case of E. Mrrison v Jamaica, the allegations concerned the
handl i ng of the applicant’s defence at the trial particularly with regard to
failure to challenge the credibility of certain witnesses. In the case of Smart v
Jamai ca, the applicant’s counsel on appeal dropped two of the grounds of appeal
but not all, as in the present case. As opposed to these cases, it is subnmtted
that the cases previously referred to by the author, i.e. Kelly v Jamaica and
Collins v Janmica, were “cases based on the same relevant facts” as in the author’s
case, because counsel in those cases “inforned the Court of Appeal that there was
no nerit in the prisoners’ appeals w thout the prisoners know ng they were going
to do so and without their consent.” Accordingly, it is submtted that the
Conmittee should find a violation of article 14 also in this case.

Further subm ssion fromthe State party, including the results of its investigation

8.1 In its submssion of 2 Novenber 1999, the State party again addresses the
author’s clains under articles 7 and 10, paragraph 1, and forwards the results of
its investigations. As regards the claimthat articles 7 and 10 were viol ated on
account of the alleged uncertainty concerning the commencenent of the non-parole
period to be served by the author, the State party offers a further explanation to
its position. Under the Ofences Against the Person (Arendment) Act 1992, the judge
performng the review (the reclassification) shall determ ne whether, and if so,
to what extent, a specified period should el apse before the grant of parole in a
case where nurder is classifiable as non-capital (i.e. the “non-parole period’).
A judge, therefore, has the discretion to decide how | ong a prisoner, who has had
his sentence conmmuted, nust serve before he becomes eligible for parole. It is
submtted that this is exactly what happened in the author’s case, as it did in R
V Anthony Lewis and all other cases where such reclassifications have been nade.
Consequently, the State party repeats its submi ssion that the Act does not create
uncertainty and that there has been no breach of the Covenant in this regard in
this case.

8.2 Wth regard to the alleged beatings, the State party states that on 5 March
1997, the author, along with three other inmtes, attenpted to escape from the
prison. Allegedly, they escaped fromtheir cells by cutting the iron bars and | ocks
on their cell doors, but the plot was foiled when they were caught attenpting to
| eave through the gate to a workshop. Subsequently all the four inmates were pl aced
in cell no. 19. Wen asked to leave this cell so that it could be searched, the
inmates allegedly refused to conply and began acting boi sterously, threatening the
of ficers and using foul |anguage. The State party clains that the officers repeated
the orders several times during the subsequent 15 m nutes, but the inmates stil
refused to obey and therefore had to be renmoved with force. After their renoval,
it was discovered that they had in their possession a piece of cutlass, a piece of
iron pipe and two hacksaw bl ades.

8.3 The State party states that it was during the forced removal of the innmates
that they were injured. As a result of the injuries, the inmates received nmedi ca
attention fromthe nmedical doctor at the prison. He referred themto the Spanish

Town Hospital where they were examined by a Dr. Donald Neil. In his report, Dr.
Nei| stated that the author was admtted to the hospital “conplaining of sustaining
blows all over his body from prison warders at the prison. ... [the] exam nations

reveal ed a conscious and alert young man with vital signs. There were nultiple
contusions to the | ower back plus swelling and tenderness to the left posterior
chest. There was a 4cmlaceration to the right parietal scalp. There were nultiple



CCPR/ C/ 68/ DI 731/ 1996
page 6

| i near abrasions to the right thigh, the anterior surface of the left |leg plus
swelling and tenderness to the nmiddle one-third of the right leg. X-ray of the
skull revealed no fractures. Treatnent consisted of tetanus toxoid, antibiotic
injection and suturing of the scalp |laceration. He was di scharged on anti biotics
and painkillers.”

8.4 In conclusion, the State party acknow edges that the author was beaten on 5
March 1997 after attenmpting to escape fromthe prison. However, it is subnmtted
that the beating could not have been avoided as the author, along with the other
inmates, failed to follow instructions issued by prison officers. Consequently, the
State party “denies that the occurrence on March 5 constituted a breach of articles
7 and 10, paragraph 1".

8.5 The State party further states that their investigations have shown that the
al  egati ons made against the Director of the prison are false: “No instructions
were given to clean out and burn the [author’s] bel ongings. The [author’s] fellow
inmates... substantiate this finding, as they both stated that they did not hear
[the] Director give orders to the warders to destroy or burn things.” As regards
the suspension of the author’'s privileges, the State party submts that this was
ordered pursuant to section 35(1) of the Corrections Act, which |ays down clear
instructions with regard to puni shnent for major and m nor correctional offences.

8.6 As regards the author’s claimthat after being taken off death row on 4 July
1997 he was nmoved to a section of the prison where AIDS and H V are conmon anong
the prisoners, the State party notes that when interviewed® the author stated
that at no time during his prison sentence was he placed in a section where AlDS
and H'V were common. Furthernore, the State party clains that according to the
author’s prison record, he was noved from St. Catherine’s District Prison to Tower
Street Adult Correctional Centre shortly after the comrutation of his death
sent ence.

8.7 In relation to the allegation that the author’s conditions of detention at
St. Catherine’'s District Prison violated articles 7 and 10, paragraph 1, of the
Covenant, and in particular the allegation that the prison has inadequate medi ca

service, the State party clains that the Prison “houses a Medical Centre that is
staffed by two registered nedical practitioners, a general practitioner and a
psychiatrist. There is also a registered dentist. A matron who is a registered
nurse, a qualified social worker and several nedical orderlies assists these
doctors. The general practitioner attends at the Medical Centre daily and when he
is not on duty, he is on call; whilst the dentist attends at the Medical Centre
three days every week. Additionally, when a prisoner nmakes a conpl aint of a nedi cal
nature, arrangenents are made with a nedical orderly for that prisoner to be taken
to see the doctor at the very earliest opportunity. If the conplaint is of a
serious nature and a doctor is not on duty at the time or cannot be |ocated, the
prisoner is imediately dispatched to the Spanish Town General Hospital.” The State
party therefore denies that the prison has no or inadequate medical services in
breach of articles 7 and 10. Furthernore, the State party denies that the prison

as alleged by the author, has no integral sanitation in the cells and that it is
infested with vermin and that the kitchen and bakery have been condemed.

1 There is no nmention of by who or in which context the interview was
done.
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| ssues and proceedi ngs before the Comrmittee

9.1 Before considering any clains contained in a communi cati on, the Human Ri ghts
Committee must, in accordance with rule 87 of its rules of procedure, decide
whet her or not it is adm ssible under the Optional Protocol to the Covenant.

9.2 The Commttee notes that the State party in its subm ssions has addressed the
merits of the communication. This enables the Commttee to consider both the
adm ssibility and nerits of the case at this stage, pursuant to rule 94, paragraph
1, of the rules of procedure. However, pursuant to rule 94, paragraph 2, of the
rules of procedure, the Conmttee shall not decide on the merits of a comrunication
wi t hout havi ng considered the applicability of any of the grounds of admissibility
referred to in the Optional Protocol

9.3 As to the claimthat the author’s detention on death row from 1992 to 1997
constitutes cruel, inhuman or degrading treatnment, the Committee reiterates its
constant jurisprudencez that detention on death row for any specific period of tine
does not per se constitute a violation of articles 7 and 10, paragraph 1, of the
Covenant, in absence of further conmpelling circunstances. As neither the author nor
hi s counsel have adduced any such circunstances, the Conmttee finds this part of
the communi cation inadm ssible under article 2 of the Optional Protocol. On the
ot her hand, the author’s clainms of violations of the same provisions both on the
ground of the alleged beatings on 5 March 1997 and on the ground of deplorable
conditions of the author’s detention in general are, in the view of the Cormittee,
sufficiently substantiated to be considered on the nerits, and are therefore deened
admi ssi bl e.

9.4 Wth regard to the author’s allegation of violations of article 14, paragraphs
1 and 2, on the ground of inproper instructions fromthe trial judge to the jury
on the issues set out in para. 3.4 supra, and the adm ssion of the confession
statement and the police officers’ testinobny into evidence, the Commttee
reiterates that while article 14 guarantees the right to a fair trial, it is
generally for the donmestic courts to review the facts and evidence in a particul ar
case. Simlarly, it is for the appellate courts of States parties to revi ew whet her
the judge's instructions to the jury and the conduct of the trial were in
conpliance with donmestic |aw. As both parties also have pointed out, the Commttee
can, when considering alleged breaches of article 14 in this regard, solely exam ne
whet her the judge' s instructions to the jury were arbitrary or anmounted to a deni al
of justice, or if the judge manifestly violated his obligation of inpartiality. The
mat eri al before the Committee and the author’s allegations do not show that the
trial judge's instructions or the conduct of the trial suffered from any such
defects. Accordingly, this part of the communication is inadm ssible as the author
has failed to forward a claimwithin the neaning of article 2 of the Optiona
Pr ot ocol

9.5 Wth regard to the alleged violation of article 14, paragraph 3(e), on the
ground that two naned witnesses were willing to give evidence before the Court of
Appeal but declined because of police intimdation,the Conmttee notes that the
State party has disputed the author’s allegations and that the author has not
adduced any evidence in support of them nor has he nade any clains as to what new

2See, inter alia, the Commttee’'s Views on communi cati on No 588/ 1994,
Errol Johnson v. Janumica, adopted on 22 March 1996.



CCPR/ C/ 68/ DI 731/ 1996
page 6

evi dence these wi tnesses would provide. Furthernore, the material before the
Conmi ttee shows that the author’s counsel before the Court of Appeal, Lord G fford,
was granted an adjournment of 10 nonths in order to interview one of the potentia
wi tnesses and to obtain any other new evidence. However, at the hearing, Lord
G fford did not mention any police intimdation of defence witnesses. In the
circunstances, the Cormittee finds that the claimis inadm ssible under article 2
of the Optional Protocol for |ack of substantiation

9.6 The Commttee declares the remai ning clainms under article 14 adm ssible, and
proceeds with the exam nation of the nerits of all adm ssible claims, in the |ight
of the informati on made available to it by the parties, as required by article 5,
par agraph 1, of the Optional Protocol

10.1 The author has clained a violation of articles 7 and 10, paragraph 1, on the
ground of the conditions of detention to which he was subjected while detained at
St. Catherine's District Prison. To substantiate his claim the author has invoked
three NGO reports specified in para. 3.2 supra. The Conmittee notes that the author
refers to the inhuman and degrading prison conditions in general, such as the
conplete lack of mattresses, other bedding and furniture in the cells; that there
is a desperate shortage of soap, toothpaste and toilet paper; that the quality of
food and drink is very poor; that there is no integral sanitation in the cells and
open sewers and piles of refuse; that there is no doctor, |eaving warders with very
[imted training to treat nedical problens. In addition to the NGO reports, counse

makes reference to reports from prisoners, stating that the prison is infested by
vermn, and that the kitchen and the bakery despite having been condemed for nmany
years are still in regular use. In addition to these clains, the author has al so
made specific allegations that he is confined to his cell for 22 hours every day
in enforced darkness, isolated from other nmen, wthout anything to keep him
occupi ed.

10.2 The Conmittee notes that with regard to these allegations, the State party has
di sputed only that there is inadequate nedical facilities, that the prison is
infested with vermn and that the kitchen and bakery have been condemmed. The rest
of the allegations put forward by the author stand undisputed and, in the
circunstances, the Conmttee finds that article 10, paragraph 1, has been vi ol ated.

10.3 Wth regard to the author’'s claimthat, on 5 March 1997, he was beaten by
several warders at St. Catherine’s District Prison, the Committee notes that the
State party in its investigations of the allegations found that the beating was
unavoi dable as the author and three innmates had failed to follow repeated
instructions to leave a particular cell. However, the Committee also notes the
medi cal report provided by the State party which reveals that the author sustained
injuries to his head, back, chest and | egs which appear to go beyond that which is
necessary to forcefully renove soneone from a cell. The Committee therefore
concludes that excessive force was used, in violation of articles 7 and 10
par agraph 1, of the Covenant.

10.4 The author has alleged that articles 7 and 10, paragraph 1, were viol ated al so
because of “continuing uncertainty” with regard to the non-parole period to be
served by the author. The Committee notes that there appears to be agreenent
between the parties that upon the comrutation of the author’s sentence, he is
subject to a non-parole period of seven years. Neither of the parties have,
however, provided the Conmittee with a copy of a decision to this effect. The
Conmittee notes that the State party clains that there is no uncertainty as to when
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this period begins to run, but that it does not in fact explicitly state on which
date the period began to run in the author’s case. However, based on the cited
legislation and the State party’s explanation, it does seemclear that when it is
not otherw se deci ded, the non-parole period does not start to run any |later than
on the date of his comutation. The Conmittee cannot see that any uncertainty the
aut hor may experience as to whether the period started to run on that date or at
any time prior to that, can constitute cruel, inhuman or degrading treatnent or
puni shment in violation of the Covenant.

10.5 Wth regard to the alleged violation of article 14, paragraphs 1, 2, 3(b),
3(d) and 5, on the ground that the author was not effectively represented on
appeal, the Committee notes that it is correct as stated by counsel that the
Committee in its prior jurisprudence has found violations of article 14, paragraphs
3(d) and 5, in situations where counsel has abandoned all grounds of appeal and the
court has not ascertained that this was in conpliance with the w shes of the
client. This jurisprudence does not, however, apply to this case, in which the
Court of Appeal, according to the material before the Conmttee, did ascertain that
the applicant had been informed and accepted that there were no arguments to be
made on his behalf. In this regard, the Court of Appeal states:

“Lord Gfford, QC informed the court that notwi thstanding his best efforts
he was still firmy of the view that there was nothing he could urge on
behal f of the applicant and that he had further informed the applicant
accordingly and that he had accepted the advice of counsel.”

10.6 The Conmittee also notes that a letter of 27 Decenber 1995 from Lord Gfford
to the author’s present counsel, which is appended to the author’s origina
subm ssion, inplies that the Court of Appeal’s judgnment gave a correct account of
the events, as he states that he, over a period of about a year, on severa
occasi ons di scussed the case with the author and infornmed himthat he could see no
merit in the appeal unless they cane up with new evidence. He also invited the
author to get a second opinion. However, even if the situation, as alleged by the
author, was that he had not accepted his counsel’s advice, this cannot be
attributed to the State party. Nor can the Committee find anything else in the
material before it to suggest that the lawer’s conduct was inconpatible with the
interests of justice. In this regard, the Committee notes, as opposed to what has
been claimed by the author, that a 10 nonth adjournnent was given in order to
obt ai n new evi dence, but that the counsel failed to secure any new evidence in that
period. In the view of the Commttee, this again cannot be attributed to the State
party, and it concludes that there has been no violation of article 14, paragraphs
3(d) and 5, on this ground.

10.7 Wile recognizing that in order for the right to review of one’ s conviction
to be effective, the State party must be under an obligation to preserve sufficient
evidential material to allow for such a review, the Conmttee cannot see, as
i nplied by counsel, that any failure to preserve evidential material until the
conpletion of the appeals procedure constitutes a violation of article 14,
paragraph 5. Article 14, paragraph 5, wll, in the view of the Commttee, only be
vi ol at ed where such failure prejudices the convict’s right to a review, i.e. in
situations where the evidence in question is indispensable to perform such a
review It follows that this is an issue which it is primarily for the appellate
courts to consider.
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10.8 In the present case, the State party’'s failure to preserve the origina
confessi on statenment was nmade one of the grounds of appeal before the Judici al
Conmittee of the Privy Council which, nevertheless, found that there was no merit
in the appeal and dism ssed it without giving further reasons. The Human Ri ghts
Conmittee is not in a position to reevaluate the Judicial Commttee’ s finding on
this point, and finds that there was no violation of article 14, paragraph 5, in
this respect.

11. The Human Rights Committee, acting under article 5, paragraph 4, of the
Optional Protocol to the International Covenant on Civil and Political Rights, is
of the view that the facts before it disclose violations of articles 7 and 10

paragraph 1, of the International Covenant on Civil and Political Rights.

12. In accordance with article 2, paragraph 3(a), of the Covenant, the State party
is under an obligation to provide M. Robinson with an effective renmedy, including
conpensation. The State party is under an obligation to ensure that simlar
vi ol ati ons do not occur in the future.

13. On becoming a State party to the Optional Protocol, Jamaica recognized the
conpetence of the Committee to determ ne whet her there has been a violation of the
Covenant or not. This case was submtted for consideration before Jamaica's
denunci ation of the Optional Protocol became effective on 23 January 1998; in
accordance with article 12(2) of the Optional Protocol the comrunication is subject
to the continued application of the Optional Protocol. Pursuant to article 2 of the
Covenant, the State party has undertaken to ensure to all individuals withinits
territory and subject to its jurisdiction the rights recognized in the Covenant and
to provide an effective and enforceable remedy in case a violation has been
established. The Conmittee wi shes to receive fromthe State Party, within ninety
days, information about the nmeasures taken to give effect to the Commttee' s Views.
The State party is also requested to publish the Commttee's Views.

[ Adopted in English, French and Spanish, the English text being the origina
version. Subsequently to be issued in Arabic, Chinese and Russian as part of the
Committee’s annual report to the CGeneral Assenbly]
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| ndi vi dual opinion by nenber Loui s Henkin

I concur in the conclusion of the Committee (paragraph 9.3) that, according
to the jurisprudence of the Conmittee as fornmulated in previous cases, the
circunstances of this case do not constitute a violation by the State party of
article 7 of the Covenant.

Li ke several of ny colleagues, | continue to be troubled by the Conmittee's
formul ation of the relevant principles, but do not consider the present case to be
an appropriate vehicle for reexam ning and refornul ating them

Loui s Henkin (signed)

[Done in English, French and Spanish, the English text being the original version.
Subsequently to be issued also in Arabic, Chinese and Russian as part of the
Committee’s annual report to the General Assenbly.]



