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The neeting was called to order at 10.05 a. m

CONSI DERATI ON OF REPORTS SUBM TTED BY STATES PARTI ES UNDER ARTI CLE 19 OF THE
CONVENTI ON (agenda item 4) (continued)

Initial report of Yugoslavia (continued) (CAT/C/ 16/ Add.7)

Concl usi ons _and recommendations of the Committee

1. The CHAIRMAN noting that the representative of Yugoslavia was unable to
attend the nmeeting, invited the Country Rapporteur to read out the concl usions
and recommendati ons adopted by the Conmittee concerning the initial report of
Yugosl avi a.

M. YAKOVLEV (Country Rapporteur) read out the follow ng text:

“1. The Committee considered the initial report of Yugoslavia
(CAT/ C/ 16/ Add. 7) at its 348th, 349th and 354th neetings, held on 11 and
16 Novenber 1998 (CAT/ C/ SR. 348, 349 and 354) and adopted the follow ng
concl usi ons and recomrendati ons:

A. | nt roduction

2. Yugosl avi a signed the Convention against Torture and O her Cruel
I nhuman or Degrading Treatnment or Punishnent on 18 April 1989 and
ratified it on 20 June 1991. It recognized the conpetence of the
Comrittee against Torture to receive and consider comuni cati ons under
articles 21 and 22 of the Conventi on.

3. The initial report of Yugoslavia was due in 1992. The Committee
expresses concern over the fact that the report was submtted on

20 January 1998 only. The report contains background informtion,

i nformati on on international instrunents, on conpetent authorities, on
court and police procedures, and information concerning the conpliance
with articles 2-16 of the Convention.

B. Positive aspects

4, As a positive aspect, it can be nentioned that the provisions of
article 25 of the Constitution of the Federal Republic of Yugoslavia
forbid all violence agai nst a person deprived of |iberty, any extortion
of a confession or statement. This article proclains that no one may be
subjected to torture, degrading treatnent or punishment. The same norm
is contained in the Constitutions of the constituent republics of Serbia
and Mont enegr o.

5. The Crim nal Code of Yugoslavia defines the punishable offences of
unl awf ul deprivation of freedom extortion of depositions and
maltreatnment in the discharge of office. Simlar provisions are
contained in the Crimnal Codes of Serbia and of Montenegro. The Law on
Crim nal Procedure applicable throughout the Federal Republic of

Yugosl avi a contains a provision according to which any extortion of a
confession or statement from an accused person or any other person
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i nvolved in the proceedings is forbidden and punishable. This Code al so
provi des that during detention neither the personality nor the dignity
of an accused nay be offended.

6. The police regul ations in Yugoslavia provide disciplinary and

ot her nmeasures, including term nation of enploynment and crim nal charges
in cases of acts by police officers violating the provisions of the
Conventi on.

7. The current legislative reformin the area of crimnal |aw, and
especially crimnal procedure, envisions specific provisions which wll,
hopeful Iy, contribute to the inproved prevention of torture in
Yugosl avi a.

C. Factors and difficulties inpeding the application
of the provisions of the Convention

8. The Committee took into account the situation in which Yugoslavia
currently finds itself, especially with respect to the unrest and ethnic
friction in the province of Kosovo. However, the Commi ttee enphasizes
that no exceptional circunstances can ever provide a justification for
failure to conply with the terms of the Convention.

D. Subjects of concern

9. The Committee's concerns relate mainly to |egislation not
complying with the Convention and, nore gravely, the situation regarding
the inplementation in practice of the Convention.

10. Wth respect to legislation, the Cormittee is concerned over the
absence in the crimnal |aw of Yugoslavia of a provision defining
torture as a specific crinme in accordance with article 1 of the
Convention. The incorporation of the definition contained in article 1
of the Convention, in conpliance with article 4, paragraph 1, and
article 2, paragraph 1, requires specific as well as systematic

| egislative treatment in the area of substantive crimnal |aw.

Article 4 of the Convention demands that each State party shall ensure
that all acts of torture are offences under its own crimnal law. A
verbatimincorporation of this definition into the Yugoslav Crininal
Code would permit the current Yugoslav crimnal code fornula defining
the "extortion of confession' to be nade nore precise, clear and
effective.

11. One of the essential means in preventing torture is the existence,
in procedural |egislation, of detailed provisions on the inadm ssibility
of unlawfully obtained confessions and other tainted evidence. 1In this

respect, the report of the State party (para. 70) only nentions the
‘general principles' of national crimnal |egislation. However, the
absence of detail ed procedural norns pertaining to the exclusion of
tai nted evidence can dimnish the practical applicability of these
general principles as well as of other relevant nornms of the Law on
Crim nal Procedure. Evidence obtained in violation of article 1 of
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the Convention should never be permitted to reach the cogni zance of
the judges deciding the case, in any |egal procedure.

12. Regul ating pre-trial detention is of specific significance for the
prevention of torture. Two issues are crucial in this respect, nanely

i nconmuni cado detention and access to counsel. Article 23 of the
Constitution of Yugoslavia requires that the detai ned person should have
pronpt access to counsel. This would inmply that such access to counse
must be nmade possible i mediately after the arrest. However

article 196 of the Law on Crimnal Procedure pernmts the police to keep
a person, in specific instances, in detention for a 72-hour period,

W t hout access either to counsel or an investigating judge. The report
does not mention the duration of the post-indictment pre-tria

detention, which should not be unduly extended.

13. Wth respect to the factual situation in Yugoslavia, the Conmittee
is extrenely concerned over the numerous accounts of the use of torture
by the State police forces that it has received from non-gover nnment al
organi zations. Reliable data received by the Commttee from

non- gover nnental organi zations include information describing numerous

i nstances of brutality and torture by the police, particularly in the
districts of Kosovo and Sandzack. The acts of torture perpetrated by
the police, and especially by its special units, include beatings by
fists, beatings by wooden or netallic clubs mainly on the head, on the
ki dney area and on the soles of the feet, resulting in nutilations and
even death in sone cases. There were instances of use of electroshock.
The concern of the Cormittee derives also fromreliable information that
confessions obtained by torture were admtted as evidence by the courts
even in cases where the use of torture had been confirned by pre-tria
medi cal exam nati ons.

14. The Committee is also gravely concerned over the | ack of
sufficient investigation, prosecution and punishment by the conpetent
authorities (article 12 of the Convention) of suspected torturers or
those breaching article 16 of the Convention, as well as with the

i nsufficient reaction to the conplaints of such abused persons,
resulting in the de facto inmpunity of the perpetrators of acts of
torture. De jure inpunity of the perpetrators of torture and other
cruel, inhuman or degradi ng treatnment or punishment resultsinter alia
from amesti es, suspended sentences and reinstatenent of discharged

of ficers that have been granted by the authorities. Neither the report
nor the oral statement of the Yugoslav del egati on said anythi ng about

t he Yugosl av Governnment's efforts concerning the rehabilitation of the
torture victinms, the ampbunt of conpensation they receive and the actua
extent of redress afforded them

15. The Committee hopes that in the future it will be possible to

bri dge the disconcerting discrepancy between the Yugoslav report and the
apparent reality of abuse. However, the Conmittee is also concerned
with the apparent |lack of political will on the part of the State party
to conply with its obligations under the Conventi on.
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E. Recommendations

16. The Committee calls upon the State party to fulfil the | egal
political and noral obligations it undertook when it ratified the
Convention. The Committee expects the second periodic report of
Yugosl avi a, al ready overdue, to address allegations of torture under
Yugosl av jurisdiction and respond directly to them The Conmittee
expects, in particular, that the State party provide information
concerning all specific allegations of torture handed to its
representatives during the dialogue with the Committee. |In conpliance
with articles 10, 12, 13 and 14 of the Convention, the Conm ttee woul d
appreciate information on all the educational efforts that the Yugoslav
Governnent intends to undertake with a view to preventing torture and
breaches of article 16 of the Convention. |In addition, the Committee
woul d appreciate receiving information on | egislative and practica
measures the State party intends to undertake in order to provide
victins of torture with appropriate redress, conpensation and
rehabilitation.

17. The Committee recomrends the verbati mincorporation of the crine
of torture into the Yugoslav crimnal codes. In order to dimnish the
recurrence of torture in Yugoslavia, the Comrittee recommends that the
State party legally and practically ensure the independence of the
judiciary, the unrestricted access to counsel imediately after arrest,
shortening of the length of police custody to a maxi mum peri od of

48 hours, shortening of the period of pre-trial post-indictnent
detention, strict exclusion of all evidence directly or indirectly
derived fromtorture, effective civil redress and a vigorous crim nal
prosecution in all cases of torture and breaches of article 16 of the
Conventi on.

18. The Committee finally calls upon the State party to submt its
second periodic report by 30 Novenmber 1999.~

The neeting was suspended at 10.20 a.m and resuned at 10.30 a.m

Third periodic report of the United Kingdomof Great Britain and
Northern Ireland and dependent territories (CAT/C 44/ Add. 1; HRI/ CORE/ 1/ Add. 62
and HRI/ CORE/ 1/ Add. 5/ Rev. 2)

2. At the invitation of the Chairman, M. Pearson, M. Steel, M. Carter,
M. Harbin, M. Menaud-Lissenburg, M. Beeton, M. Todd. M. Rogers and

M. Mller (United Kingdomof Great Britain and Northern Ireland) took places
at the Committee table

3. The CHAIRMAN i nvited the del egation to introduce the third periodic
report of the United Kingdom (CAT/ Cl/ 44/ Add. 1).

4, M . PEARSON (United Kingdom said that the third report was a factua
account of devel opnents since the consideration of the second report in
Novenber 1995 and al so of sone significant devel opnents since the third report
itself had been subnmitted earlier in the year.
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5. The report nentioned that the Governnent had introduced a bill to give
effect to the European Convention on Human Rights. He was pleased to say that
the Human Rights Act had received Royal Assent on 9 Novenmber. A copy of the
Act woul d be circulated to nenbers of the Conmittee. One mmjor difference

bet ween the copy of the Human Rights Bill sent to the Committee with the

Uni ted Kingdom s third report and the Act was the addition to the Act of
Protocol No. 6 to the European Convention on Human Rights. Parlianment had
taken that decision in May 1998, thereby confirm ng the abolition of the death
penalty for all civil offences. The Governnment had subsequently announced
that it would abolish the death penalty for nilitary offences in peace and
wartime. Arrangenments were currently being made to ratify Protocol No. 6.

6. The Human Rights Act was a key piece of legislation in the Governnent's
conpr ehensi ve programre of constitutional reform Under the Act, people who
believed that a public authority had breached their rights under the
Convention could bring proceedings in the domestic courts rather than have to
take their case to Strasbourg. |If a court found in their favour, it would be
able to award whatever renedy was open to it, including damages.

7. Courts would have to interpret legislation so that it was conpatible
with Convention rights. Were secondary |egislation was not conpatible, the
courts would generally be able to strike it down. In addition, a Governnent

M nister would in future have to nake a statenent about whether new gover nment
| egi slati on was conpatible with the Convention, sonething designed to enhance
the scrutiny of the human rights aspects of |egislation when it was being
prepared. The Act would hel p strengthen the human rights culture in the
United Kingdom Convention rights would pernmeate the governmental and | ega
systemat all levels and it was expected that the inmpact would in tinme be
consi derable. The Governnent had not yet decided when the Act would conme into
force, as there was a great deal of preparatory work to be done. For exanple,
all courts and tribunals would need training to deal confidently with
Convention points in the cases that came before them

8. In practice, it would have an effect in Scotland, Wales and

Northern Ireland first. Under the terns of the Governnment's devol ution

| egi slation, the devolved institutions in those parts of the United Ki ngdom -
for exanple the Scottish Parlianent and Executive and the Northern Irel and
Assenbly - would not have power to do anything inconpatible with the
Convention. The devolved adm nistrations would start operating in the sumrer
of 1999.

9. Events in Northern Irel and had been noving at a very fast pace in recent
mont hs. The Human Rights Bill would apply there and Convention rights woul d
be available to the people. However, the particular circunstances in

Northern Ireland justified special neasures to protect the rights conferred by
the Human Rights Bill, with the possibility of creating additional rights

uni que to Northern Irel and.

10. Ri ghts, safeguards and equality of opportunity had formed a centra
theme in the Agreement signed in Belfast on Good Friday 1998. 1In addition to
establishing a devolved Assenbly, the Agreenent had al so sought to make
provision for a new body, to be called the Northern Ireland Human Ri ghts
Commi ssion. Its role was to include keeping under review the adequacy and
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effectiveness of |aws and practice, making recomendations to the Governnent
as necessary; providing informati on on and pronoting awareness of human
rights; considering draft legislation referred to it by the new Assenbly; and,
in appropriate cases, bringing court proceedings or affording assistance to
persons doing so. The Comnm ssion would also offer advice on the scope for
creating a new “Bill of Rights” for Northern Ireland.

11. The Good Friday Agreenent called for an i ndependent comm ssion on
policing in Northern Ireland, to be chaired by the Ri ght Honourable

Chris Patten, and a parallel w de-ranging review of crimnal justice |ed by
the Governnent, but with a strong independent elenent. The Agreenent required
the submi ssion of the Patten report by the sumrer of 1999 and the cri m nal
justice review by the autum of 1999. Both were on course in order to neet

t hose deadl i nes.

12. Hi storically, Northern Ireland was a divided society and the basis of
that division went back a |long way. The Agreenent had recognized the
legitimte aspirations of both traditions, so as to ensure rigorous
inmpartiality on behalf of all the people in the diversity of their identities
and traditions, to be founded on the principles of full respect for and
equality of civil, political, social and cultural rights, freedomfrom
discrimnation for all citizens and parity of esteem and just and equa
treatnment for the identity, ethos and aspirations of both comrunities.

13. There had al so been devel opments in sone of the issues relating to the
Committee's reconmmendati ons, which were discussed in the introduction to the
third report. The Governnent had not yet published its consultation paper on
the permanent United Kingdomw de counter-terrorismlegislation referred to in
paragraph 10 (a) of the report, but should do so shortly. The issues to be
consi dered were conplex and the paper would al so discuss and invite views on
the nmeasures introduced in the new Crimnal Justice (Terrorism and Conspiracy)
Act 1998, subnitted after the Oragh bombing on 15 August which had cl ai med the
lives of 29 people.

14. The Special |Immgration Appeals Comm ssion Act (para. 10 (c)) had cone
into effect in August 1998, and the Comm ssion was expected to hear its first
cases within the next few nonths. The Northern Ireland (Energency Provisions)
Act 1998 mmde provision for the audio-recording of police interviews with
terrorist suspects (para. 10 (f)). Silent video-recording of police
interviews with terrorist suspects had beconme mandatory on 10 March 1998,

al t hough the police had been using the system adnmi nistratively since January.

15. The report also covered efforts to reduce prison overcrowdi ng
Short-term prison popul ati on projections gave a nore optimstic view of the
opportunities for |lowering overcrowding | evels, keeping prisoners closer to
their homes and inproving constructive regimes. Beyond the next two years,
the rate of increase was expected to ease off, but experience had shown that
there was great uncertainty in such projections. The matter woul d be kept
under cl ose scrutiny.
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16. The Committee had no doubt been watching with interest the recent
devel opnents relating to Senator Pinochet. The House of Lords had finished
hearing submi ssions, but had not yet reached a judgenment on the issues
concerning his arrest.

17. He woul d attenpt to reply to any questions on the reports of the Crown
dependenci es and woul d pass on conments to the Insular Authorities. It was
worth noting that, followi ng the Human Rights Act, all three islands,
Guernsey, Jersey and the Isle of Man, were commtted to introducing

| egi slation on the European Convention on Human Rights, and they were aimng
to submt draft laws to the Hone Office by the end of the year.

18. M. STEEL (United Kingdom, introducing Part Three of the third periodic
report, on the dependent territories overseas, said that the | aws and
practices of all the territories were in substantial conformty with the
Convention. \Where problems or deficiencies existed, the report drew attention
to them and expl ai ned what was bei ng done to tackle them

19. In particular, the delegation could again confirm as it had done on
bot h previ ous occasions, that there had been no cases to date in any territory
i n which anyone had been accused of torture or any equival ent offence.
Furthernore, no territory had received a request fromany country to extradite
a person to answer to a charge of torture, and no one had been expelled or
returned fromany territory to another country in circunstances where there
had been any reason to think that that m ght have led to his being exposed to
torture.

20. There had been a nunber of nore recent devel opments. First, the
conmpr ehensive review of the Governnent's relations with its overseas
territories (paras. 163-167) was well under way. A White Paper setting out
the position in greater detail, to be published in the near future, was
unlikely to alter the position as already reported to the Cormmittee.

21. There had been a slight delay in neeting the timetable for conpleting
the process of updating the extradition |egislation (paras. 165-167). The
draft of the Order in Council to tidy up the provisions regulating
“intra-Commonweal th” extradition, i.e. fromone overseas territory to another
or froman overseas territory to the United Kingdomitself, another
Commonweal th territory or the Republic of Ireland, had not yet been finalized
but his Governnment hoped that it would be by the end of 1998 or by very

early 1999. As stated in the report, the Order would not alter the substance
of existing I aw

22. The Mental Health Bill referred to in paragraphs 170 and 171 was still
before the Anguilla House of Assenbly, which expected to nove ahead with it in
the near future. The bill to abolish corporal punishnent (para. 174) had
passed into law as the Abolition of Corporal Punishnment Ordinance 1998. Wth
regard to the use in police interviews of video and tape recordings in Bernuda
(para. 177 (a)), the Code of Practice Tape Recording Oder had been issued and
woul d enter into force as soon as the police had installed the necessary

equi pnent and facilities. Also, the Police Conplaints Authority had begun
operating on 5 Cctober. W rk on amendnents to the |egal aid system and better
facilities for segregating young of fenders was still under way.
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23. In the British Virgin Islands, drafts of a Prison (Anendnent) Act and
new Prison Rules were currently awaiting submi ssion to the territory's
Executive Council for its approval. It was hoped that the new Rul es would

come into force in 1999. The Executive Council had recently approved a
recomrendation to establish a |legal aid scheme and a nenorandum of
under st andi ng between the Covernment of the territory and the British Virgin
I sl ands Bar Associ ati on concerning the operation of the schene was being
drafted. Provision was made in the territory's 1999 budget for the operation
of alimted legal aid service under the auspices of the Mnistry of Health
and Welfare.

24. Wth regard to the Cayman |slands, work on the revised Prison Rules

had not yet been conpleted. However, the last references to judicia

corporal punishment had been renoved fromthe statute book by the

Prisons (Amendnent) Law 1998 which had been passed by the Legislative Assenbly
on 18 Septenber 1998.

25. Corporal punishnment in schools in the Falkland Islands, still lawful in
the case of boys over 11 subject to their parents' consent, was currently the
subject of an official exam nation.

26. Fol | owi ng the destruction of the prison at Plynmouth, Mntserrat, by the
devastating volcanic eruption, a private dwelling had been used to accomopdate
prisoners. But as the nunber of remand prisoners had at tinmes overtaxed the
avail able facilities, the prison had been noved to three recently constructed
bui |l di ngs, which were far fromideal and not fully secure. However, the
authorities were nowin a position to segregate remand prisoners from
convicted prisoners, and female prisoners frommale prisoners. The
construction of a new remand centre was due to be conpleted by March 1999. At
the end of COctober 1998, there had been nine prisoners in Mintserrat on
remand, with an appeal outstanding or serving short sentences. Long-term

Mont serrat prisoners had been transferred to the Turks and Cai cos |slands, the
British Virgin Islands and the United Ki ngdom

27. M. PEARSON (United Kingdom assured the Comrittee that its coments
woul d be reported to the British authorities and wi dely circul ated.

28. The CHAI RMAN speaking as Country Rapporteur, said that the |ayout of
the United Kingdom report was very hel pful, particularly the references, where
appropriate, to action in response to the Comrittee's conmments and
reconmendations following its consideration of the second periodic report.

29. The Committee was concerned about the continued existence of hol ding
centres in Northern Ireland and particularly about conditions in Castlereagh
Hol di ng Centre, although it recognized that there had been a dramatic

i mprovenent. It urged the Governnent, especially in the light of recent
favourabl e devel opnments in Northern Ireland, to close the holding centres.
Perhaps the tinme had come to replace themby the facilities available in
ordi nary police stations.

30. Noting the current policy of making silent video-recordings or
audi o-recordi ngs of interviews with terrorist suspects, he asked why it was
not possible to have a conbination of the two. Could the reason be that with
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silent video-recordings the police authorities were able to engage in such
anbi guous behaviour as issuing threats while smling at the suspect?

31. He understood that the current practice of holding a person for an
initial period of 48 hours and subsequently, on application, for up to seven
days without access to |egal advice was inconsistent with the provisions of
the European Convention on Human Rights. The Committee agreed with the

Eur opean Conmi ssion on Human Ri ghts that such practices were unsatisfactory in
a denocracy. They anpbunted, in his view, to a breach of article 16 of the
Convention. The Committee was al so very concerned to note that, under the
recently enacted Crimnal Justice (Terrorism and Conspiracy) Act 1998, which
was held to be even nore draconian than its predecessor, the burden of
establishing that an apparent confession had been extorted by torture or
ill-treatment was on the defendant. Moreover, contrary to the Committee's
recomrendati on that an accused person should be given access to counsel of his
or her choice no later than 48 hours after detention, the principle of choice
had reportedly been ignored in the proposed new duty counsel systemin
detention centres. Regardless of the integrity of the panel of counsels, that
om ssion detracted fromthe appearance of fairness and objectivity.

32. It was unclear fromthe report whether the Special Secure Units that
segregated very dangerous prisoners had been abolished or retained under
anot her nane.

33. It was disturbing that women accused or suspected of terrorist
activities, in particular RGisin MAlisky and El ai ne More, had been held in
all-male prisons. M. MAlisky had been four nonths' pregnant at the tine.
The Home Secretary had subsequently turned down an application for her
extradition to Germany on humanitarian grounds. Wuld the del egati on conment
on those cases and on the prison facilities for high-risk female prisoners?
He woul d also like further information on the status of the inquiry by
Scottish police officers into allegations of ill-treatnment of David Adans
while in police custody in Northern Ireland.

34. A nenber of the Irish Republican Arny (IRA), Diarmuid O Neill, had been
killed during a police raid in 1996. It later energed that he had been
unarned at the time. |In another case, a young Asian, M. Amer Rafiq, had

sustained injuries during the course of an arrest which had led to the |oss of
one eye. \What stage had been reached in the investigations into those cases?

35. Par agraphs 110 to 116 of the report contained figures for conplaints
consi dered by the Police Conmplaints Authority and the resulting disciplinary
cases. The ratio of conplaints to police disciplinary charges agai nst police
officers were 1.8, 1.3 and 1.7 per cent for the three years considered in
Engl and and Wales, 0.7, 3.8, 2.2 and 1.1 per cent for the four years
considered in Northern Ireland and 24.5, 24.3 and 24.7 per cent for the three
years considered in Scotland. He asked the del egation to conment on the

di sparity between the figures. Wy was the ratio in Scotland so high? Did
the Scottish authorities take such conplaints nore seriously or did they
define the jurisdiction of the investigating authority in a different way?
Accordi ng to paragraph 116, the |Independent Comm ssion for Police Conplaints
in Northern Ireland supervised the investigation of cases where there were
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all egations of serious injury. How was a serious injury defined, who decided
whet her an injury was serious and was the sane benchmark applied in the rest
of the United Kingdonf

36. There had been a marked inprovenent in the situation in the overseas
dependenci es, especially regarding corporal punishment, since the Committee
had consi dered the second periodic report. However, the dependencies that
retained judicial corporal punishment on their statute books should be urged
to renove it.

37. It was admirable that Justice Tum m s experience as a forner Chief

I nspector of Prisons in England and Wal es had been utilized to nake
recomrendati ons regarding prison conditions in the Cayman |slands, many of

whi ch had been inplemented. He also welconed the review of the crimnal
justice systemin Bernmuda and the action that was being taken to inplenent the
ensui ng recomrendati ons.

38. Was the death penalty retained in any of the Crown dependencies? WAs he
correct in assum ng that corporal punishnment was not part of the sanctions
exercised in the Crown dependenci es?

39. A request for the extradition of Ceneral Pinochet, former Head of State
of Chile, had been made by the Spanish authorities. The request was based,
inter alia, on allegations of crinmes of torture commtted during his period as
Head of State. The judgenent of the English High Court was analytically

i npeccabl e and the conclusion inevitable in the Iight of domestic |egislation
in the United Kingdom It was based on two pieces of |legislation, the 1989
Extradition Act and the 1978 State Immunity Act, pursuant to which a person
who was charged with commtting an offence outside England that was not

di rected agai nst United Kingdom nationals and who had been a head of State at
the time of coomitting the offence could not be extradited. How did the

Uni ted Ki ngdom authorities reconcile the regine established by domestic
legislation with their international treaty obligations, particularly articles
4 and 5 of the Convention? The United Kingdom operated a dualist system
whereby an international treaty did not have force of law unless it was

i ncorporated in domestic legislation. Had the whole of the Convention or only
parts of it been incorporated in donestic legislation? He drew attention in
particular to article 5, paragraph 2, which required States parties to take
such neasures as were necessary to establish jurisdiction over the offences
referred to in article 4 in cases where the alleged offender was present in
any territory under its jurisdiction and it had decided not to extradite him
to another State. |In the Conmttee's view, that paragraph conferred on States
parties universal jurisdiction over torturers present in their territory,

whet her forner heads of State or not, in cases where it was unable or

unwi lling to extradite them \hether they decided to prosecute woul d depend
on the evidence avail able, but they nmust at |east exercise their jurisdiction
to consider the possibility. The problemwas that domestic legislation in the
United Kingdomwas in conflict with that obligation

40. According to newspaper reports, one of the argunents used by

General Pinochet's counsel was that if a head of State was in fear of future
reprisals when travelling abroad, he would be hindered in the proper exercise
of his sovereign authority. Counsel had cited Baroness Thatcher as an
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exanpl e, submitting that she would have been unable to defend the

Fal kl ands |sl ands properly if she had feared subsequent extradition to
Argentina. That argunent was obviously absurd, because the conduct of the
British Government during the Fal klands conflict had not fallen into the
category that the Conmittee would be concerned with. Equally, if the

Hi gh Court position was carried to its |ogical conclusion, the United Kingdom
woul d have had no jurisdiction to prosecute Adolf Hitler if he had visited
Engl and after the Second World War. The absol uti st notion of sovereign

i mmuni ty had been seriously underm ned by State and international practice
over the past 25 years. |If donestic legislation in the United Kingdom made it
i npossi ble to prosecute or consider prosecuting fornmer heads of State, it
shoul d be brought into conformty with the requirenments of the Convention

41. M. SEZRENSEN congratul ated the United Kingdomon its third periodic
report (CAT/C/ 44/ Add. 1), and on the progress nade since the subm ssion of the
initial report. In regard to asylum seekers, discussed in paragraphs 10 (c),
18 to 29 and 99, the Conmittee wel comed the Special Inmgration Appeals

Commi ssion Act 1997 which nmet a concern the Conmmittee had expressed during its
consi deration of the second periodic report. Equally gratifying was the news
that the Human Rights Act would shortly conme into force. Nonetheless, the way
in which torture was dealt with in that |egislation, based on the Universa
Decl aration of Human Rights, failed fully to neet the requirenents of

article 3 of the Convention. How, therefore, would conpliance with article 3
be ensured in the consideration of asylum applications, at the time of both
the initial application and the appeal ? Wuld conpliance be required under
the new Human Rights Act? |t appeared that the Dublin Convention also failed
fully to reflect article 3, thereby raising questions regarding renoval to a
safe third country (para. 23). The fact that the United Kingdom had not
submtted a declaration under article 22 of the Convention nmeant that asyl um
seekers in the United Ki ngdom could not appeal to the Committee agai nst
Torture. Such a declaration would be wel comed by the Committee.

42. Did the figure of 1.5 per cent (para. 99) refer only to persons seeking
asylum or to asylum seekers together with all those who had been granted
asylun? The Comrittee had received alternative information that, in fact,

50 per cent of all asylum seekers were detained. While the report stated that
asyl um seekers were held only with unconvicted prisoners, the Conmittee did
not believe that prisons were an appropriate place to hold persons who were
not suspected of any crine. Furthernore, prison was certainly not the
appropriate place for mnors seeking asylum as they were frequently in need
of specialized care. Fortunately, it seemed that asylum seekers were not
detai ned for long periods in police stations.

43. In regard to article 10 of the Convention (paras. 35-44), he wel coned
the activities undertaken in connection with the training of police officers,
prison officers, prison nedical staff, immigration staff and the retraining
of police officers in Northern Ireland. The new two-year Diploma in Prison
Medi ci ne (para. 41) was a highly significant innovation. Was the subject of
the prohibition of torture a conpul sory conponent of the undergraduate
curriculum for doctors, nurses and other nedical staff, as required, anong

ot her things, under article 10 of the Convention?
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44. Since the information provided on article 11 was exceptionally thorough,
the only question related to the followup inspection on the subject of race
relations (para. 63). Wuld the findings be included in the fourth periodic
report or would they be available earlier? The nunber of deaths in police
custody (paras. 64-68) was not critical, although the use of such self-defence
and restraint procedures as neck holds and leg locks in the prone position
shoul d be di scouraged since they were potentially very dangerous. The
Comrittee had previously stated its view that plastic baton rounds

(paras. 70, 71) were extrenmely dangerous, and was concerned at the increase in
their use in 1997. The remarkabl e i nprovenents made in the prison services
(paras. 72-98) were nost inpressive. |In regard to the possible inhuman or
degradi ng treatnment of the six prisoners being held in Special Secure Units
(para. 76), it would be of interest to know how many hours they spent al one
in their cells. Again, paragraph 86 revealed a 25 per cent increase in the
average daily prison population in England and Wal es between 1994- 1997,
reflecting the increase in the nunmber of trials during that period. Wth

a general ly-quoted 90 per cent rate of recidivism that woul d make roughly

a 22 per cent increase in the nunber of potential crimnals. It was widely
hel d that inprisonment did not solve problens of |law and order. Did the new
Government share the forner Governnent's view regarding the desirability of a
nore severe and austere prison reginme?

45. In regard to articles 12 and 13 (paras. 110-127), the United Ki ngdom had
one of the world's nost perfect systenms of police inspection, and he endorsed
the Chairman's earlier remarks in that connection. He welconed the

Uni ted Kingdom s substantial contribution to the United Nations Vol untary Fund
for Victims of Torture but noted that a l|larger contribution had been made to
the Medi cal Foundation for the Care of Victins of Torture. As to article 16
(paras. 131-136), the Committee | ooked forward to the Governnent's
clarification of the law to make sure that corporal punishment was not used to
inflict degrading or harnful punishnent on children (para. 131). |In addition,
the care of young prisoners was certainly a matter of the utnopst concern.

46. In the matter of M. Pinochet, pursuant to article 6 of the Convention
the United Kingdom authorities should nerely have taken “legal neasures to
ensure [ M. Pinochet's] presence”. As for the exam nation of available

i nformation, when Chile's report had first been considered by the Committee,
the del egation had estimted that sonme 100, 000 persons had been tortured,
whi ch woul d appear to be sufficient reason to “ensure M. Pinochet's
presence”.

47. M. CAMARA said that he had never before seen such a | arge nunber cited
for deaths in police custody (paras. 64-68), which he considered to be a cause
of grave concern, and asked whether the report mentioned in paragraph 113 was
available. In view of the terns of article 12 of the Convention, since a
death in police custody imedi ately aroused suspicions of torture or
ill-treatment, were the conpetent authorities sufficiently pronmpt in carrying
out an investigation?

48. Wi |l e donestic legislation did not appear to permt the authorities to
grant the request to extradite M. Pinochet, did the United Kingdom consi der
that it had conmplied with article 27 of the Vienna Convention on the Law of
Treaties, for it had failed to apply the Convention against Torture in the
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Pi nochet case and had made no reference to the Convention in its decision? An
expl anati on about the way in which the authorities considered they conplied
with their conm tments under the Vienna Convention and, by extension, under
the Convention against Torture, would be wel cone.

49. M. EL MASRY inquired why the investigation into the killing of a

M. O Neill during a police raid in London was bei ng conducted by the same
police body as had been engaged in the incident. Reports of various other
extrajudicial killings had come to the Conmittee's attention. |If he

under stood correctly, a House of Commons comrittee had recomended that the

i nvestigative system should be reformed to make it nore independent, rapid and
effective. It would be useful to know how the existing system functioned and
what the nature of the proposed reforns was. As to the figures cited in
paragraph 64 of the report for the deaths or suicides in police custody, what
was the persons' ethnic background and in particular had they bel onged to
African and Asian ethnic mnorities?

50. Avai l abl e information indicated that dangerous terrorist elenents were
maki ng use of | oopholes in United Kingdomlaws to carry out acts of terrorism
in other countries and that the Governnment was meking efforts to close up
those | oopholes. Did the Human Rights Act, and in particular those provisions
whi ch contained restrictions on the political activities of aliens, address
that matter?

51. M. ZUPANNIN comended the United Kingdom on a conprehensive report.
Read together with the first and second periodic reports, it provided an
excel l ent basis for discussion. He had two legal issues to raise. First, the
initial report (CAT/C/9/Add.6), paragraphs 29 to 32, provided a definition of
the crine of torture, and reference was made to that definition in the

third periodic report. The Conmttee al ways enphasi zed the need for States

to incorporate in their donestic |egal systens the definition of torture
contained in article 1 of the Convention. The question nust be asked whet her
the provisions of the crimnal law cited in those paragraphs indeed covered
all the elenments of torture set out in article 1. M. El Msry had alluded to
the presence of discrimnation in cases of abuse. Criminal |aw regarding
torture rarely expressed the principle contained in the phrase, “for any
reason based on discrimnation of any kind”, an essential conponent of

article 1. 1t would be useful to know which provisions of United Kingdom
crimnal |aw addressed each of the distinct elenments of the definition
contained in that essential article. Paragraph 31 of the initial report

di scussed crimnal provisions concerning the offence of conspiracy to torture.
Did the | egal definition of that offence cover consent or acqui escence in the
comm ssion of torture - an inportant facet of the definition provided in
article 1 - or did it require a nore active role?

52. Second, excluding tainted evidence was known to be the best neans of
preventing mstreatnent by the police. |If he recalled correctly, in 1979 a
royal conm ssion had considered whether to adopt a rigorous exclusionary rule,
but it had chosen not to do so. None of the reports clearly specified to what
extent tainted evidence could or could not be used in a crimnal trial. Dd
provi si ons governing the exclusion of evidence cover only confessions obtained
by torture, or did they also include other information so obtained? The
failure to prohibit the use of tainted evidence in crimnal trials was a
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violation of the right to protection against self-incrimnation and, in his
view, subverted the legitinmacy of the crimnal process. |If tainted evidence
reached the ears of the jury, was that reason to declare a mstrial? Finally,
did rul es governing the exclusion of evidence also affect adm nistrative,

i mm gration, and civil proceedi ngs?

53. M. YU Mengjiainquired, first, what neasures, if any, had been taken to
reduce the rate of recidivism in particular anong younger prisoners. Second,
the Cormittee on the Administration of Justice (CAJ), in its comrents on

the third periodic report, had reported that out of the approxi mtely

5,500 conpl aints | odged agai nst the police, only one had been substanti at ed.
The del egati on shoul d explain those astonishing figures, which did not tally
with information provided by the Governnent.

54, M. YAKOVLEV requested the United Kingdomto provide the Cormmittee with
the results both of the followup to the inspection of the police commnity
and race relations, discussed in paragraph 63 of the report, and of the
inquiry into deaths in police custody, discussed in paragraph 113.

55. M. SILVA HENRI QUES GASPAR asked what the powers of the Director of
Public Prosecutions were. It would be useful to know, in particular, on the
basis of what criteria he determ ned whether the evidence gathered during a
prelimnary investigation was sufficient to require a crimnal prosecution to
be undert aken.

56. The CHAIRMAN invited the del egation of the United Kingdomto answer the
guestions raised by the menbers of the Committee at the next neeting.

57. The del egation of the United Kingdom wi thdrew

The public part of the neeting rose at 12.25 p. m




