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The neeting was called to order at 10.10 a.m

CONSI DERATI ON OF REPORTS SUBM TTED BY STATES PARTI ES UNDER ARTI CLE 19 OF THE
CONVENTI ON (agenda item 4) (continued)

Second periodic report of Portugal (CAT/C/ 25/ Add.10; HRI/ CORE/ 1/ Add. 20)

1. At the invitation of the Chairman, M. Esteves Renédio, Ms. de Matos,
Ms. Alves Martins and M. Gones Dias (Portugal) took places at the Comrmittee
tabl e.

2. M. ESTEVES REMEDI O (Portugal) said that his del egation wi shed to inform
the Conmttee of sone recent devel opnents that should enable further progress
to be made in inplenmenting the principles of the Convention, particularly in
the light of the recommendati ons made by the Conmittee follow ng the

subm ssion of Portugal's initial periodic report (CAT/C/ 9/Add.15) in 1993.

3. Wrk on the fourth revision of the Constitution of the Portuguese
Republic had recently been conpleted, with the publication of Constitutiona
Act No. 1/97, of 20 Septenber. One inportant amendnment concerned the ending
of the jurisdiction of mlitary courts over purely mlitary crines.
Henceforth, except in tinme of war, such crinmes would conme under the
jurisdiction of special courts of the judicial branch (arts. 211 (3) and 213).

4, A new article 208 proclained the inportance of the role of |awers as an
essential element of the administration of justice and left the definition of
their imunities to ordinary legislation. A new paragraph 7 of article 32
explicitly set forth the right of the victimto participate in the crimna
proceedi ngs, a right already recognized in Portuguese |egal tradition

5. Article 33 expressly proclainmed the principle that extradition was

i mpossi bl e when the offence was liable to a penalty causing irreversible harm
to physical integrity. Extradition in connection with an offence subject to
life inmprisonnent had been rendered nore flexible, while retaining the

requi renent for guarantees that the sentence would not be executed; the
purpose was to reconcile Portugal's international undertakings and the

requi rements of international cooperation with the principles of its own |ega
system under which that penalty had been abolished in 1886.

6. The Code of Crimnal Procedure and the Penal Code had al so under gone
substantial reforns. The draft revision of the forner, which had been

conpl eted and subnmitted to the conpetent bodies, had the general objective of
accelerating crimnal procedure and rendering it nore dignified. Thus,
provi si on was made, subject to the rights of the defendant set forth in the
new article 32, paragraph 6, of the Constitution, for the accused to be tried
in absentia when he had been duly notified of the proceedings initiated

agai nst him

7. Wth regard to the victims rights, Act No. 20/96 of 6 July permtted
participation in the crimnal proceedings by inmgrant community anti-racist
or human rights associations, when the offence involved raci st or xenophobic
di scrimnatory conduct. Oher legislative initiatives concerned the

appoi ntnent of legally qualified assistants to prepare judicial docunments, the
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establ i shnment of a central departnent to coordinate the investigation of
serious crime, especially organized crine, and neasures to inprove the
training of the judiciary.

8. Efforts had continued to nake judges, |awers, police and prison

of ficers and social workers nore aware of the main international instrunments
dealing with human rights and crimnal matters, particularly those of the
United Nations and the Council of Europe. For exanple, in 1995, the training
programes for prison warders had been enhanced. Menbers of the genera
public were al so being nade nore aware of the existence of standards and
princi pl es whose application mght concern them For exanple, in 1995, the
Conmpendi um of United Nations Standards and Norms in Crine Prevention and
Crimnal Justice had been published in Portuguese, as had, nore recently,
Penal Reform International's handbook Maki ng Standards Whrk. Both texts were
currently being used in training activities in Portugal and other

Por t uguese-speaki ng countries. It was to be hoped that those training and

di ssemi nation neasures woul d assi st conpetent domestic bodies, such as the

I nspect orate-Ceneral of Internal Administration, to nonitor the application of
the standards and principles contained in the Convention.

9. Efforts had continued to protect and pronote human rights in the prisons
system Concern regarding overcrowding in prisons had led to the adoption of
a Programme of Action for the Prisons System which included both |egislation
and admini strative neasures in areas such as the pronotion of

i nterdepartnental cooperation, the construction and renovati on of prisons,
recrui tment of personnel and expansi on of budgets. The neasures adopted to

i mprove prisoners' living conditions and quality of life, and the

strengt heni ng of protection nechani sms such as the right to correspond
confidentially with certain bodies, should |lead to greater respect for the
fundanmental rights of detainees

10. M. CAMARA (Country Rapporteur) said that the distinguished conposition
of the Portuguese del egati on augured well for a fruitful and constructive

di al ogue with the Comrittee. The second periodic report, which had been
prepared in accordance with the Comrittee's guidelines, albeit submtted
somewhat | ate, bore witness to Portugal's determnation to nmeet its

i nternational commitnents.

11. G ven the wealth of legislation recently enacted, his questions would
take the formmainly of requests for clarification. Wth respect to article 3
of the Convention, paragraph 109 of the report, quoting article 33 of the
Constitution, stated that extradition could be decided only by a judicia
authority. According to paragraph 126, however, an application for
extradition could be rejected follow ng an exam nati on by the Government. It
was difficult to see how those two apparently contradi ctory statenents could
be reconcil ed. Paragraph 127, too, suggested that the Government could

i nfluence the workings of the courts in that regard.

12. Wth respect to article 4, he noted that the new Penal Code included a
definition of torture. However, in view of the many allegations of
ill-treatnent, torture and even extrajudicial executions, it seemed that the
new Code's ai ns had not been achieved in practice. Thus, in an article in the
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Spani sh daily newspaper El Pais dated 14 May 1997, Anténi o Rodrigues
Maxi mi ano, the Inspector-Ceneral of Internal Adm nistration, stated that the
current legislation did not afford sufficient protection to victins of police
ill-treatnent, and that the light sentences handed down, the sl owness of the
procedure and the |lack of transparency concerning the results of

i nvestigations fostered a climate of inpunity. The Committee would be very
interested in hearing the Portuguese del egation's conments on that statement.

13. He noted from paragraph 119, subparagraph (e), of the report that a
request for extradition was refused if the act to which it related was

puni shabl e by death or life inprisonnent. While a refusal in the forner case
was understandabl e, a refusal on the grounds that the accused risked life

i mpri sonment appeared to be inconpatible with the provisions of article 8 of
the Convention, where the person whose extradition was requested stood accused
of torture.

14. In view of the frequent allegations of ill-treatnent or torture by the
forces of |aw and order, it appeared that current |egislation was not
achieving its desired effect. Article 11 of the Convention obliged the States
parties to keep under systematic review arrangenents for the custody and
treatment of persons subjected to any formof arrest, detention or

i mpri sonment. He would, consequently, like to know what the outcome had been
of the inquiries conducted by the Provedor and referred to in paragraph 235 of
the report.

15. with respect to article 12, paragraphs 269 and 270 of the report stated
that any victimof ill-treatnent, abuse of authority or excessive force was
entitled to |l odge a conplaint with either the admnistrative or the judicia
authorities. The omission of torture fromthat |ist was presumably an
oversight. Mre serious, however, was the report's silence regarding the
obligation inposed on a State party's authorities to proceed to a pronpt and
inmpartial investigation, - proprio nmotu, in the Conmttee's interpretation -
wherever there was reasonable ground to believe that an act of torture had
been committed in any territory under its jurisdiction

16. That obligation was distinct fromthe obligation under article 13,
conpliance with which was ensured by Portuguese legislation. In plain

| anguage, he would |ike to know whet her Portugal made the investigation of
cases of torture conditional on a prior conplaint by the victim |If so, that
woul d appear to be a breach of article 12 of the Convention. If not, he would
be interested to hear what |egislative provisions enabled the conpetent
authorities to investigate a case, whether or not the victimhad | odged a
conpl ai nt .

17. Ms. [LIOPOULOS- STRANGAS (Alternate Country Rapporteur), having thanked
the del egati on of Portugal for the second periodic report, which conplied with
the requirements of article 19 of the Convention, and for its ora

presentation on recent devel opnents, said she noted that paragraph 13 of the
report listed a nunber of international instruments which Portugal had
“adopted and ratified”, whereas paragraph 4 referred only to the “adoption” of
the Conventi on and wondered whether the inplication was that the latter's
donmestic status was in sonme way inferior to that of the forner
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18. Par agr aphs 25, 149-167 and 171 referred to a 48-hour tinme limt within
whi ch an arrested person nust be brought before an exam ning magi strate.
Could that time limt be extended and, if so, for how |l ong, on what grounds,
and by whon?

19. Par agraph 69 referred to the decision to put an end to the use of
exceptional nethods of prolonging survival artificially, for which provision
was made in article 50 of the Physicians' Code of Ethics. She wi shed to know
who t ook that decision, and under what procedure. She also noted that,
according to paragraph 84, all nationals, stateless persons or aliens residing
in Portugal were regarded as potential post nortem organ donors unless they
had informed the Mnistry of Health that they did not wish to be donors. How
were non-nationals not wi shing to be donors to know that they had a | ega
obligation to declare the fact? The onus should surely be on those wi shing to
be donors to declare the fact, as was the usual practice el sewhere.

20. Wth respect to article 3, the Conmittee had | earned with interest of
the recent anendnent of article 33 of the Constitution. She doubted whet her
prior to that anendnent, it had conplied with the requirenments of article 3 of
the Convention and noted that, even as anended, article 33 made no reference
to nmoral or psychological harm- a regrettable om ssion

21. Par agraph 135 stated that, in order to be protected from deportation
the person in question nust invoke the fear of persecution and provide

evi dence thereof within the prescribed tine [imt. That provision did not
comply fully with the requirenents of article 3 of the Convention

22. She requested fuller details regarding the “exceptions” referred to in
par agraph 173, and al so regarding the exceptions covered by the Code of
Mlitary Justice (para. 186), on the assunption that those exceptions had
survived the recent changes affecting the jurisdiction of mlitary courts.

23. Wth respect to article 10, she asked whether any steps were taken to
provide specific information or training concerning the Convention, in
particular to police and prison officers.

24. Noti ng from paragraph 228 of the report that the Provedor de Justicia
(ombudsman) was appointed by the Assenbly of the Republic, she said that she
woul d I'ike nore information concerning the mgjority by which he was appointed,
the termof his mandate and the reasons, if any, for its suspension

25. Wth regard to paragraph 258 of the report, concerning periods spent in
speci al security cells, it was unclear whether it was the Directorate-CGenera
of Prison Service which had sol e conpetence, as in the case of periods
exceedi ng 15 consecutive days, to decide whether to isolate a detainee for a
| esser period. She would also |like to know whether there was any judicial or
adm ni strative recourse agai nst such deci si ons.

26. In connection with her assigned task of exam ning allegations by
non- gover nment al organi zati ons (NGOs), she wi shed to hear the Portuguese
response to the Ammesty International report of ill-treatnment of street
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children in Madeira by the police. Mreover, in view of the content of

par agr aph 283 concerning disciplinary neasures against prison warders, it was
surprising that Amesty International had still received no response
concerning a particular case of ill-treatment by such officials.

27. She was rmuch al armed by the nunerous allegations of recent cases

i nvol ving deaths, as well as others involving the ill-treatnent of judges and
| awyers and woul d wel cone the del egation's comments on the subject. It would
seem that, notw thstanding the exenpl ary neasures enshrined in the Portuguese
Constitution for the protection and pronmotion of human rights, stricter

| egi slation mght be required to ensure the effective punishment of public

of ficials who abused their power.

28. Lastly, she highlighted the anomaly of the Supreme Court's rejection of
t he addi tional punishnment of dism ssal fromservice for police officers found
guilty of ill-treatnment and commented that, at the very |east, such officers

shoul d be suspended from duty.

29. M. SORENSQN, havi ng commended the conprehensiveness of the report, said
he wi shed to know the status enjoyed by the Physicians' Code of Ethics
referred to in paragraph 66 et seq., which he especially welcomed. He would
also like to know whet her a doctor who was ordered to carry out an act he
believed to be in breach of nedical ethics could object and refer the matter
to the Medical Association. Concerning paragraph 68, he wondered whet her
there were any set rules if a doctor was placed in the difficult position
where a victimrefused his consent to notification of his ill-treatnment to the
police or the conpetent social authorities.

30. Wi | e conmendi ng the neasures concerning potential post nortem organ
donors referred to in paragraph 84, he was concerned that persons such as
tourists or tenporary visitors to Portugal might be included in those
measures, since that would create problens.

31. In view of the paramount role of the Ethics Comr ssion mentioned in
par agraph 98, he wi shed to know whet her Portugal had a single centra
commi ssion, as opposed to nmany, and al so requested details of its nmenbership

32. Wth respect to article 3, he would like some clarification of the
seem ngly unfair situation whereby, a person arriving in Portugal with false
travel docunents who failed to declare hinself immediately to be an
asyl um seeker could be sent back to his country of origin.

33. He endorsed the questions asked by the previous speaker with respect to
article 10 and would also Iike to know whet her education regarding the

prohi biti on against torture was included on the curriculum of medica
students.

34. Lastly, he said that the systematic review provided for under article 11
of the Convention should, in the light of article 16, enconpass not only
torture, but also i nhuman or degrading treatnment or punishment.
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35. M. PIKIS said that, according to paragraph 39 of the core docunent
(HRI/ CORE/ 1/ Add. 20), the Attorney-General was appointed and relieved of his
post by the President of the Republic. He therefore wi shed to know whet her
his was a political or judicial post and requested information on his terns of
service. He also wondered whether it was the duty of the Attorney-General to
defend denocratic legality, and if so, what formthat duty took and how it was
appl i ed.

36. Wth regard to the dissem nation of legal information discussed in

par agraph 76 of the core docunent, he inquired whether any steps had been
taken to bring the provisions of the Convention to the notice of the genera
public and, nore particularly, to that of detainees and prisoners, enphasizing
the benefit of furnishing the latter with details of their rights in respect

of arrest and detention

37. He al so requested informati on concerning the role and powers of the
Constitutional Court, particularly in terns of the rulings on the issues of
unconstitutionality referred to in paragraphs 61 and 80 of the core docunent.
As for the role of the onbudsman, referred to in paragraph 227 of the report,
he woul d |ike to know whether there were any restrictions on conplaints
concerning | egality.

38. He wondered if there were any inpedi ments to, or questioning of the
desirability of, incorporating the European Convention on Human Rights into
Portuguese law, as it was his inpression that such incorporation had not yet
t aken pl ace.

39. Wth respect to the general application of Portuguese lawwith a viewto
stemm ng abuse and torture, he was concerned by the w de-rangi ng conpl aints of
ordi nary and serious abuse reported annually by Amesty International since
1994, according to which very few of those accused of torture were ever
convicted. He would like to know, therefore, how the Portuguese authorities

i ntended to address that problemof apparent conplacency with regard to
accusations of torture and whet her there had been any inprovenent in that
situation since it had | ast been reviewed by the Conmittee in 1993. He al so
questioned the utility of the security police. Transgression of authority was
seeningly common in that force and conplaints against its nenbers were rife.
He suggested the alternative of assigning special duties to the ordinary
pol i ce.

40. M. YAKO/LEV, while agreeing that the report provided clear evidence of
the efforts of the Portuguese Governnent to inplenment the Convention fully,
said that he continued to have concerns. Under article 143 of the Penal Code,
for exanple, nost cases of ill-treatnent by | aw enforcenent officers would be
regarded as crimes of common assault. Under paragraph 2 of the sane article,
however, the victimwas required to make an official conplaint prior to the
instigation of any crimnal investigation, failing which he had no ot her
remedy. The effect was thus to transfer the burden of proof to the victim a
nmeasur e whi ch was not conducive to the prevention of torture
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41. Par agraph 171 of the report stated that there was a maxi num peri od

of 48 hours to validate or continue pre-trial detention and that the judge
must be infornmed of the reasons for the remand in custody, comrunicate themto
the detainee, question himand allow himto defend hinmself. It would seem
that the arrested person had to assume his own defence w thout the assistance
of counsel, an inference borne out by the statenent in paragraph 180 that a
person nust be charged - thereby acquiring the status of defendant - before
acquiring the right to select his defence counsel or to request the court to
appoi nt one.

42. As pre-trial detention ended only after six months if no charge had been
filed agai nst the accused (paragraph 172), it followed that a person m ght be
deni ed the status of defendant for six nmonths. That kind of situation was
conducive to the worst kinds of abuse, including ill-treatnment and torture.

43. M . ZUPANCI ¢, having commended the report which was both exhaustive and
legally very interesting, said that torture was dealt with in articles 243,
244 and 412 of the Portuguese Penal Code. There was a slight discrepancy
between the definition of torture in the Convention and that contained in
article 243. The Convention defined torture strictly as a delictum proprium
whi ch could be comritted only by a public official. Article 243 of the Pena
Code, on the other hand, referred to “any person” and not just to public
officials, as did article 244, although it dealt with an aggravated form of
the offence provided for under article 243.

44, Article 412, on the other hand, dealt with a delictum proprium but an
of ficial who resorted to violence, threats or other illegal nmeans of
constraint was liable only to between six nonths' and four years

i mpri sonment, whereas a person found guilty of breaching article 243 was
liable to between one and five years' inprisonnent. An individual police

of ficer would thus be in a better position if he was prosecuted under
article 412 rather than under article 243.

45. In the light of article 2, paragraph 2, of the Convention, Portuga
shoul d include a specific provision in its Penal Code excluding the
possibility of using the doctrine of necessity or of the “lesser evil” as a

justification for torture. Even if 50 lives could be saved by |locating a
“ticking bonb”, a |law enforcenent officer was not justified in using torture
to obtain the requisite information

46. He asked whether attenpts to commit torture and conplicity in acts of
torture were punishabl e under the Penal Code.

47. The maxi mum period of pre-trial detention seened very |ong, although it
was simlar to the periods provided for in many ot her European countries. The
federal rules of crimnal procedure in the United States of Anmerica required a
person to be rel eased 70 days after indictnent if no trial had taken place.
The conparabl e period in Portugal was 10 nonths.

48. O fences of commopn assault covered by article 143 of the Portuguese
Penal Code would fall under the definition in article 16 of the Convention of
acts of cruel, inhuman or degrading treatnment or punishnent which did not
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anount to torture. However, articles 10, 11, 12 and 13 woul d al so be
applicable to such acts. According to article 12, the State party nust
conduct an ex officio investigation in any such situation

49. M. REGM said that the report was informative, conprehensive and
exenpl ary.

50. Wth reference to paragraphs 254 to 261, he would |i ke to know the

di fference between special security cells and solitary confinenment cells and
bet ween detention in special security cells and inconmuni cado detention

Coul d a detai nee appeal against an order for uninterrupted isol ated detention
and, if so, what authority was conpetent to hear the appeal ?

51. Wth reference to paragraphs 262 to 265, he wi shed to know who
det erm ned whet her the use of force was justified. The use of any kind of
force was explicitly and absolutely prohibited by the Convention

52. After exam ning Portugal's initial report (CAT/C/9/Add.15), the
Committee had expressed concern about cases of ill-treatment and torture in
police stations and ot her places of detention. It was therefore disturbing to
read, in the 1996 report on Portugal of the European Comrittee for the
Prevention of Torture, that a significant proportion of the persons
interviewed alleged that they had been ill-treated while in police custody.

53. M. BURNS said he noted fromthe delegation's oral introduction that
speci al courts of the judicial branch had taken over jurisdiction from
mlitary tribunals in cases involving offences by nmilitary personnel except in
time of war. \What exactly was a special court of the judicial branch?

54. VWi | e Portugal had excellent institutions for the protection of human
rights, it seemed fromthe information available, particularly the Amesty
International reports, that the practical inplenmentation of human rights

principles still left a great deal to be desired, at least with regard to the
behavi our of | aw-enforcenment officers and field personnel. |If the information
was accurate, inpunity was still a problem as was the anpbunt of tinme it took

to investigate allegations of violence by |awenforcement officers, to bring
such cases to trial and to conplete the | egal proceedings. Reports of cases
of detai nees being shot indicated that police officers should be given
refresher courses in the use of firearns.

55. He was al so disturbed by the practice of issuing ammesties to

| aw- enf or cement personnel who had been convicted of such offences in Portugal
He would like to know how frequently the executive used its amesty power and
what rationale it offered for such action. The fact that the victins of
casual violence by |aw enforcenment officers cane fromall strata of society
and all walks of life seemed to reflect a disturbing subculture of random

vi ol ence. He was al so struck by the very trivial circunmstances that could
engender an extrene response.

56. Ms. ILIOPOULOS- STRANGAS said that her doubts concerning the renoval of
organs from dead persons did not relate solely to foreigners. She feared that
the requirenent for non-donors to nake a declaration to the National Register
of Non-Donors mght |ead to abuses on the part of traffickers in human organs
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and m ght anount in sonme cases to inhuman or degrading treatnent. A

signi ficant nunber of people were probably unaware of the existence of the

| aw, and sone individuals mght object for religious or ethical reasons to the
removal of their organs after death.

57. The CHAIRMAN invited the delegation to respond to the Comrittee's
guestions at the beginning of the follow ng neeting.

58. The del egation of Portugal w thdrew.

The public part of the neeting rose at 11.50 a. m
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The neeting was called to order at 10.10 a.m

CONSI DERATI ON OF REPORTS SUBM TTED BY STATES PARTI ES UNDER ARTI CLE 19 OF THE
CONVENTI ON (agenda item 4) (continued)

Second periodic report of Portugal (CAT/C/ 25/ Add.10; HRI/ CORE/ 1/ Add. 20)

1. At the invitation of the Chairman, M. Esteves Renédio, Ms. de Matos,
Ms. Alves Martins and M. Gones Dias (Portugal) took places at the Comrmittee
tabl e.

2. M. ESTEVES REMEDI O (Portugal) said that his del egation wi shed to inform
the Conmttee of sone recent devel opnents that should enable further progress
to be made in inplenmenting the principles of the Convention, particularly in
the light of the recommendati ons made by the Conmittee follow ng the

subm ssion of Portugal's initial periodic report (CAT/C/ 9/Add.15) in 1993.

3. Wrk on the fourth revision of the Constitution of the Portuguese
Republic had recently been conpleted, with the publication of Constitutiona
Act No. 1/97, of 20 Septenber. One inportant amendnment concerned the ending
of the jurisdiction of mlitary courts over purely mlitary crines.
Henceforth, except in tinme of war, such crinmes would conme under the
jurisdiction of special courts of the judicial branch (arts. 211 (3) and 213).

4, A new article 208 proclained the inportance of the role of |awers as an
essential element of the administration of justice and left the definition of
their imunities to ordinary legislation. A new paragraph 7 of article 32
explicitly set forth the right of the victimto participate in the crimna
proceedi ngs, a right already recognized in Portuguese |egal tradition

5. Article 33 expressly proclainmed the principle that extradition was

i mpossi bl e when the offence was liable to a penalty causing irreversible harm
to physical integrity. Extradition in connection with an offence subject to
life inmprisonnent had been rendered nore flexible, while retaining the

requi renent for guarantees that the sentence would not be executed; the
purpose was to reconcile Portugal's international undertakings and the

requi rements of international cooperation with the principles of its own |ega
system under which that penalty had been abolished in 1886.

6. The Code of Crimnal Procedure and the Penal Code had al so under gone
substantial reforns. The draft revision of the forner, which had been

conpl eted and subnmitted to the conpetent bodies, had the general objective of
accelerating crimnal procedure and rendering it nore dignified. Thus,
provi si on was made, subject to the rights of the defendant set forth in the
new article 32, paragraph 6, of the Constitution, for the accused to be tried
in absentia when he had been duly notified of the proceedings initiated

agai nst him

7. Wth regard to the victims rights, Act No. 20/96 of 6 July permtted
participation in the crimnal proceedings by inmgrant community anti-racist
or human rights associations, when the offence involved raci st or xenophobic
di scrimnatory conduct. Oher legislative initiatives concerned the

appoi ntnent of legally qualified assistants to prepare judicial docunments, the
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establ i shnment of a central departnent to coordinate the investigation of
serious crime, especially organized crine, and neasures to inprove the
training of the judiciary.

8. Efforts had continued to nake judges, |awers, police and prison

of ficers and social workers nore aware of the main international instrunments
dealing with human rights and crimnal matters, particularly those of the
United Nations and the Council of Europe. For exanple, in 1995, the training
programes for prison warders had been enhanced. Menbers of the genera
public were al so being nade nore aware of the existence of standards and
princi pl es whose application mght concern them For exanple, in 1995, the
Conmpendi um of United Nations Standards and Norms in Crine Prevention and
Crimnal Justice had been published in Portuguese, as had, nore recently,
Penal Reform International's handbook Maki ng Standards Whrk. Both texts were
currently being used in training activities in Portugal and other

Por t uguese-speaki ng countries. It was to be hoped that those training and

di ssemi nation neasures woul d assi st conpetent domestic bodies, such as the

I nspect orate-Ceneral of Internal Administration, to nonitor the application of
the standards and principles contained in the Convention.

9. Efforts had continued to protect and pronote human rights in the prisons
system Concern regarding overcrowding in prisons had led to the adoption of
a Programme of Action for the Prisons System which included both |egislation
and admini strative neasures in areas such as the pronotion of

i nterdepartnental cooperation, the construction and renovati on of prisons,
recrui tment of personnel and expansi on of budgets. The neasures adopted to

i mprove prisoners' living conditions and quality of life, and the

strengt heni ng of protection nechani sms such as the right to correspond
confidentially with certain bodies, should |lead to greater respect for the
fundanmental rights of detainees

10. M. CAMARA (Country Rapporteur) said that the distinguished conposition
of the Portuguese del egati on augured well for a fruitful and constructive

di al ogue with the Comrittee. The second periodic report, which had been
prepared in accordance with the Comrittee's guidelines, albeit submtted
somewhat | ate, bore witness to Portugal's determnation to nmeet its

i nternational commitnents.

11. G ven the wealth of legislation recently enacted, his questions would
take the formmainly of requests for clarification. Wth respect to article 3
of the Convention, paragraph 109 of the report, quoting article 33 of the
Constitution, stated that extradition could be decided only by a judicia
authority. According to paragraph 126, however, an application for
extradition could be rejected follow ng an exam nati on by the Government. It
was difficult to see how those two apparently contradi ctory statenents could
be reconcil ed. Paragraph 127, too, suggested that the Government could

i nfluence the workings of the courts in that regard.

12. Wth respect to article 4, he noted that the new Penal Code included a
definition of torture. However, in view of the many allegations of
ill-treatnent, torture and even extrajudicial executions, it seemed that the
new Code's ai ns had not been achieved in practice. Thus, in an article in the
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Spani sh daily newspaper El Pais dated 14 May 1997, Anténi o Rodrigues
Maxi mi ano, the Inspector-Ceneral of Internal Adm nistration, stated that the
current legislation did not afford sufficient protection to victins of police
ill-treatnent, and that the light sentences handed down, the sl owness of the
procedure and the |lack of transparency concerning the results of

i nvestigations fostered a climate of inpunity. The Committee would be very
interested in hearing the Portuguese del egation's conments on that statement.

13. He noted from paragraph 119, subparagraph (e), of the report that a
request for extradition was refused if the act to which it related was

puni shabl e by death or life inprisonnent. While a refusal in the forner case
was understandabl e, a refusal on the grounds that the accused risked life

i mpri sonment appeared to be inconpatible with the provisions of article 8 of
the Convention, where the person whose extradition was requested stood accused
of torture.

14. In view of the frequent allegations of ill-treatnent or torture by the
forces of |aw and order, it appeared that current |egislation was not
achieving its desired effect. Article 11 of the Convention obliged the States
parties to keep under systematic review arrangenents for the custody and
treatment of persons subjected to any formof arrest, detention or

i mpri sonment. He would, consequently, like to know what the outcome had been
of the inquiries conducted by the Provedor and referred to in paragraph 235 of
the report.

15. with respect to article 12, paragraphs 269 and 270 of the report stated
that any victimof ill-treatnent, abuse of authority or excessive force was
entitled to |l odge a conplaint with either the admnistrative or the judicia
authorities. The omission of torture fromthat |ist was presumably an
oversight. Mre serious, however, was the report's silence regarding the
obligation inposed on a State party's authorities to proceed to a pronpt and
inmpartial investigation, - proprio nmotu, in the Conmttee's interpretation -
wherever there was reasonable ground to believe that an act of torture had
been committed in any territory under its jurisdiction

16. That obligation was distinct fromthe obligation under article 13,
conpliance with which was ensured by Portuguese legislation. In plain

| anguage, he would |ike to know whet her Portugal made the investigation of
cases of torture conditional on a prior conplaint by the victim |If so, that
woul d appear to be a breach of article 12 of the Convention. If not, he would
be interested to hear what |egislative provisions enabled the conpetent
authorities to investigate a case, whether or not the victimhad | odged a
conpl ai nt .

17. Ms. [LIOPOULOS- STRANGAS (Alternate Country Rapporteur), having thanked
the del egati on of Portugal for the second periodic report, which conplied with
the requirements of article 19 of the Convention, and for its ora

presentation on recent devel opnents, said she noted that paragraph 13 of the
report listed a nunber of international instruments which Portugal had
“adopted and ratified”, whereas paragraph 4 referred only to the “adoption” of
the Conventi on and wondered whether the inplication was that the latter's
donmestic status was in sonme way inferior to that of the forner
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18. Par agr aphs 25, 149-167 and 171 referred to a 48-hour tinme limt within
whi ch an arrested person nust be brought before an exam ning magi strate.
Could that time limt be extended and, if so, for how |l ong, on what grounds,
and by whon?

19. Par agraph 69 referred to the decision to put an end to the use of
exceptional nethods of prolonging survival artificially, for which provision
was made in article 50 of the Physicians' Code of Ethics. She wi shed to know
who t ook that decision, and under what procedure. She also noted that,
according to paragraph 84, all nationals, stateless persons or aliens residing
in Portugal were regarded as potential post nortem organ donors unless they
had informed the Mnistry of Health that they did not wish to be donors. How
were non-nationals not wi shing to be donors to know that they had a | ega
obligation to declare the fact? The onus should surely be on those wi shing to
be donors to declare the fact, as was the usual practice el sewhere.

20. Wth respect to article 3, the Conmittee had | earned with interest of
the recent anendnent of article 33 of the Constitution. She doubted whet her
prior to that anendnent, it had conplied with the requirenments of article 3 of
the Convention and noted that, even as anended, article 33 made no reference
to nmoral or psychological harm- a regrettable om ssion

21. Par agraph 135 stated that, in order to be protected from deportation
the person in question nust invoke the fear of persecution and provide

evi dence thereof within the prescribed tine [imt. That provision did not
comply fully with the requirenents of article 3 of the Convention

22. She requested fuller details regarding the “exceptions” referred to in
par agraph 173, and al so regarding the exceptions covered by the Code of
Mlitary Justice (para. 186), on the assunption that those exceptions had
survived the recent changes affecting the jurisdiction of mlitary courts.

23. Wth respect to article 10, she asked whether any steps were taken to
provide specific information or training concerning the Convention, in
particular to police and prison officers.

24. Noti ng from paragraph 228 of the report that the Provedor de Justicia
(ombudsman) was appointed by the Assenbly of the Republic, she said that she
woul d I'ike nore information concerning the mgjority by which he was appointed,
the termof his mandate and the reasons, if any, for its suspension

25. Wth regard to paragraph 258 of the report, concerning periods spent in
speci al security cells, it was unclear whether it was the Directorate-CGenera
of Prison Service which had sol e conpetence, as in the case of periods
exceedi ng 15 consecutive days, to decide whether to isolate a detainee for a
| esser period. She would also |like to know whether there was any judicial or
adm ni strative recourse agai nst such deci si ons.

26. In connection with her assigned task of exam ning allegations by
non- gover nment al organi zati ons (NGOs), she wi shed to hear the Portuguese
response to the Ammesty International report of ill-treatnment of street
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children in Madeira by the police. Mreover, in view of the content of

par agr aph 283 concerning disciplinary neasures against prison warders, it was
surprising that Amesty International had still received no response
concerning a particular case of ill-treatment by such officials.

27. She was rmuch al armed by the nunerous allegations of recent cases

i nvol ving deaths, as well as others involving the ill-treatnent of judges and
| awyers and woul d wel cone the del egation's comments on the subject. It would
seem that, notw thstanding the exenpl ary neasures enshrined in the Portuguese
Constitution for the protection and pronmotion of human rights, stricter

| egi slation mght be required to ensure the effective punishment of public

of ficials who abused their power.

28. Lastly, she highlighted the anomaly of the Supreme Court's rejection of
t he addi tional punishnment of dism ssal fromservice for police officers found
guilty of ill-treatnment and commented that, at the very |east, such officers

shoul d be suspended from duty.

29. M. SORENSQN, havi ng commended the conprehensiveness of the report, said
he wi shed to know the status enjoyed by the Physicians' Code of Ethics
referred to in paragraph 66 et seq., which he especially welcomed. He would
also like to know whet her a doctor who was ordered to carry out an act he
believed to be in breach of nedical ethics could object and refer the matter
to the Medical Association. Concerning paragraph 68, he wondered whet her
there were any set rules if a doctor was placed in the difficult position
where a victimrefused his consent to notification of his ill-treatnment to the
police or the conpetent social authorities.

30. Wi | e conmendi ng the neasures concerning potential post nortem organ
donors referred to in paragraph 84, he was concerned that persons such as
tourists or tenporary visitors to Portugal might be included in those
measures, since that would create problens.

31. In view of the paramount role of the Ethics Comr ssion mentioned in
par agraph 98, he wi shed to know whet her Portugal had a single centra
commi ssion, as opposed to nmany, and al so requested details of its nmenbership

32. Wth respect to article 3, he would like some clarification of the
seem ngly unfair situation whereby, a person arriving in Portugal with false
travel docunents who failed to declare hinself immediately to be an
asyl um seeker could be sent back to his country of origin.

33. He endorsed the questions asked by the previous speaker with respect to
article 10 and would also Iike to know whet her education regarding the

prohi biti on against torture was included on the curriculum of medica
students.

34. Lastly, he said that the systematic review provided for under article 11
of the Convention should, in the light of article 16, enconpass not only
torture, but also i nhuman or degrading treatnment or punishment.
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35. M. PIKIS said that, according to paragraph 39 of the core docunent
(HRI/ CORE/ 1/ Add. 20), the Attorney-General was appointed and relieved of his
post by the President of the Republic. He therefore wi shed to know whet her
his was a political or judicial post and requested information on his terns of
service. He also wondered whether it was the duty of the Attorney-General to
defend denocratic legality, and if so, what formthat duty took and how it was
appl i ed.

36. Wth regard to the dissem nation of legal information discussed in

par agraph 76 of the core docunent, he inquired whether any steps had been
taken to bring the provisions of the Convention to the notice of the genera
public and, nore particularly, to that of detainees and prisoners, enphasizing
the benefit of furnishing the latter with details of their rights in respect

of arrest and detention

37. He al so requested informati on concerning the role and powers of the
Constitutional Court, particularly in terns of the rulings on the issues of
unconstitutionality referred to in paragraphs 61 and 80 of the core docunent.
As for the role of the onbudsman, referred to in paragraph 227 of the report,
he woul d |ike to know whether there were any restrictions on conplaints
concerning | egality.

38. He wondered if there were any inpedi ments to, or questioning of the
desirability of, incorporating the European Convention on Human Rights into
Portuguese law, as it was his inpression that such incorporation had not yet
t aken pl ace.

39. Wth respect to the general application of Portuguese lawwith a viewto
stemm ng abuse and torture, he was concerned by the w de-rangi ng conpl aints of
ordi nary and serious abuse reported annually by Amesty International since
1994, according to which very few of those accused of torture were ever
convicted. He would like to know, therefore, how the Portuguese authorities

i ntended to address that problemof apparent conplacency with regard to
accusations of torture and whet her there had been any inprovenent in that
situation since it had | ast been reviewed by the Conmittee in 1993. He al so
questioned the utility of the security police. Transgression of authority was
seeningly common in that force and conplaints against its nenbers were rife.
He suggested the alternative of assigning special duties to the ordinary
pol i ce.

40. M. YAKO/LEV, while agreeing that the report provided clear evidence of
the efforts of the Portuguese Governnent to inplenment the Convention fully,
said that he continued to have concerns. Under article 143 of the Penal Code,
for exanple, nost cases of ill-treatnent by | aw enforcenent officers would be
regarded as crimes of common assault. Under paragraph 2 of the sane article,
however, the victimwas required to make an official conplaint prior to the
instigation of any crimnal investigation, failing which he had no ot her
remedy. The effect was thus to transfer the burden of proof to the victim a
nmeasur e whi ch was not conducive to the prevention of torture
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41. Par agraph 171 of the report stated that there was a maxi num peri od

of 48 hours to validate or continue pre-trial detention and that the judge
must be infornmed of the reasons for the remand in custody, comrunicate themto
the detainee, question himand allow himto defend hinmself. It would seem
that the arrested person had to assume his own defence w thout the assistance
of counsel, an inference borne out by the statenent in paragraph 180 that a
person nust be charged - thereby acquiring the status of defendant - before
acquiring the right to select his defence counsel or to request the court to
appoi nt one.

42. As pre-trial detention ended only after six months if no charge had been
filed agai nst the accused (paragraph 172), it followed that a person m ght be
deni ed the status of defendant for six nmonths. That kind of situation was
conducive to the worst kinds of abuse, including ill-treatnment and torture.

43. M . ZUPANCI ¢, having commended the report which was both exhaustive and
legally very interesting, said that torture was dealt with in articles 243,
244 and 412 of the Portuguese Penal Code. There was a slight discrepancy
between the definition of torture in the Convention and that contained in
article 243. The Convention defined torture strictly as a delictum proprium
whi ch could be comritted only by a public official. Article 243 of the Pena
Code, on the other hand, referred to “any person” and not just to public
officials, as did article 244, although it dealt with an aggravated form of
the offence provided for under article 243.

44, Article 412, on the other hand, dealt with a delictum proprium but an
of ficial who resorted to violence, threats or other illegal nmeans of
constraint was liable only to between six nonths' and four years

i mpri sonment, whereas a person found guilty of breaching article 243 was
liable to between one and five years' inprisonnent. An individual police

of ficer would thus be in a better position if he was prosecuted under
article 412 rather than under article 243.

45. In the light of article 2, paragraph 2, of the Convention, Portuga
shoul d include a specific provision in its Penal Code excluding the
possibility of using the doctrine of necessity or of the “lesser evil” as a

justification for torture. Even if 50 lives could be saved by |locating a
“ticking bonb”, a |law enforcenent officer was not justified in using torture
to obtain the requisite information

46. He asked whether attenpts to commit torture and conplicity in acts of
torture were punishabl e under the Penal Code.

47. The maxi mum period of pre-trial detention seened very |ong, although it
was simlar to the periods provided for in many ot her European countries. The
federal rules of crimnal procedure in the United States of Anmerica required a
person to be rel eased 70 days after indictnent if no trial had taken place.
The conparabl e period in Portugal was 10 nonths.

48. O fences of commopn assault covered by article 143 of the Portuguese
Penal Code would fall under the definition in article 16 of the Convention of
acts of cruel, inhuman or degrading treatnment or punishnent which did not
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anount to torture. However, articles 10, 11, 12 and 13 woul d al so be
applicable to such acts. According to article 12, the State party nust
conduct an ex officio investigation in any such situation

49. M. REGM said that the report was informative, conprehensive and
exenpl ary.

50. Wth reference to paragraphs 254 to 261, he would |i ke to know the

di fference between special security cells and solitary confinenment cells and
bet ween detention in special security cells and inconmuni cado detention

Coul d a detai nee appeal against an order for uninterrupted isol ated detention
and, if so, what authority was conpetent to hear the appeal ?

51. Wth reference to paragraphs 262 to 265, he wi shed to know who
det erm ned whet her the use of force was justified. The use of any kind of
force was explicitly and absolutely prohibited by the Convention

52. After exam ning Portugal's initial report (CAT/C/9/Add.15), the
Committee had expressed concern about cases of ill-treatment and torture in
police stations and ot her places of detention. It was therefore disturbing to
read, in the 1996 report on Portugal of the European Comrittee for the
Prevention of Torture, that a significant proportion of the persons
interviewed alleged that they had been ill-treated while in police custody.

53. M. BURNS said he noted fromthe delegation's oral introduction that
speci al courts of the judicial branch had taken over jurisdiction from
mlitary tribunals in cases involving offences by nmilitary personnel except in
time of war. \What exactly was a special court of the judicial branch?

54. VWi | e Portugal had excellent institutions for the protection of human
rights, it seemed fromthe information available, particularly the Amesty
International reports, that the practical inplenmentation of human rights

principles still left a great deal to be desired, at least with regard to the
behavi our of | aw-enforcenment officers and field personnel. |If the information
was accurate, inpunity was still a problem as was the anpbunt of tinme it took

to investigate allegations of violence by |awenforcement officers, to bring
such cases to trial and to conplete the | egal proceedings. Reports of cases
of detai nees being shot indicated that police officers should be given
refresher courses in the use of firearns.

55. He was al so disturbed by the practice of issuing ammesties to

| aw- enf or cement personnel who had been convicted of such offences in Portugal
He would like to know how frequently the executive used its amesty power and
what rationale it offered for such action. The fact that the victins of
casual violence by |aw enforcenment officers cane fromall strata of society
and all walks of life seemed to reflect a disturbing subculture of random

vi ol ence. He was al so struck by the very trivial circunmstances that could
engender an extrene response.

56. Ms. ILIOPOULOS- STRANGAS said that her doubts concerning the renoval of
organs from dead persons did not relate solely to foreigners. She feared that
the requirenent for non-donors to nake a declaration to the National Register
of Non-Donors mght |ead to abuses on the part of traffickers in human organs
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and m ght anount in sonme cases to inhuman or degrading treatnent. A

signi ficant nunber of people were probably unaware of the existence of the

| aw, and sone individuals mght object for religious or ethical reasons to the
removal of their organs after death.

57. The CHAIRMAN invited the delegation to respond to the Comrittee's
guestions at the beginning of the follow ng neeting.

58. The del egation of Portugal w thdrew.

The public part of the neeting rose at 11.50 a. m
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The neeting was called to order at 10.10 a.m

CONSI DERATI ON OF REPORTS SUBM TTED BY STATES PARTI ES UNDER ARTI CLE 19 OF THE
CONVENTI ON (agenda item 4) (continued)

Second periodic report of Portugal (CAT/C/ 25/ Add.10; HRI/ CORE/ 1/ Add. 20)

1. At the invitation of the Chairman, M. Esteves Renédio, Ms. de Matos,
Ms. Alves Martins and M. Gones Dias (Portugal) took places at the Comrmittee
tabl e.

2. M. ESTEVES REMEDI O (Portugal) said that his del egation wi shed to inform
the Conmttee of sone recent devel opnents that should enable further progress
to be made in inplenmenting the principles of the Convention, particularly in
the light of the recommendati ons made by the Conmittee follow ng the

subm ssion of Portugal's initial periodic report (CAT/C/ 9/Add.15) in 1993.

3. Wrk on the fourth revision of the Constitution of the Portuguese
Republic had recently been conpleted, with the publication of Constitutiona
Act No. 1/97, of 20 Septenber. One inportant amendnment concerned the ending
of the jurisdiction of mlitary courts over purely mlitary crines.
Henceforth, except in tinme of war, such crinmes would conme under the
jurisdiction of special courts of the judicial branch (arts. 211 (3) and 213).

4, A new article 208 proclained the inportance of the role of |awers as an
essential element of the administration of justice and left the definition of
their imunities to ordinary legislation. A new paragraph 7 of article 32
explicitly set forth the right of the victimto participate in the crimna
proceedi ngs, a right already recognized in Portuguese |egal tradition

5. Article 33 expressly proclainmed the principle that extradition was

i mpossi bl e when the offence was liable to a penalty causing irreversible harm
to physical integrity. Extradition in connection with an offence subject to
life inmprisonnent had been rendered nore flexible, while retaining the

requi renent for guarantees that the sentence would not be executed; the
purpose was to reconcile Portugal's international undertakings and the

requi rements of international cooperation with the principles of its own |ega
system under which that penalty had been abolished in 1886.

6. The Code of Crimnal Procedure and the Penal Code had al so under gone
substantial reforns. The draft revision of the forner, which had been

conpl eted and subnmitted to the conpetent bodies, had the general objective of
accelerating crimnal procedure and rendering it nore dignified. Thus,
provi si on was made, subject to the rights of the defendant set forth in the
new article 32, paragraph 6, of the Constitution, for the accused to be tried
in absentia when he had been duly notified of the proceedings initiated

agai nst him

7. Wth regard to the victims rights, Act No. 20/96 of 6 July permtted
participation in the crimnal proceedings by inmgrant community anti-racist
or human rights associations, when the offence involved raci st or xenophobic
di scrimnatory conduct. Oher legislative initiatives concerned the

appoi ntnent of legally qualified assistants to prepare judicial docunments, the
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establ i shnment of a central departnent to coordinate the investigation of
serious crime, especially organized crine, and neasures to inprove the
training of the judiciary.

8. Efforts had continued to nake judges, |awers, police and prison

of ficers and social workers nore aware of the main international instrunments
dealing with human rights and crimnal matters, particularly those of the
United Nations and the Council of Europe. For exanple, in 1995, the training
programes for prison warders had been enhanced. Menbers of the genera
public were al so being nade nore aware of the existence of standards and
princi pl es whose application mght concern them For exanple, in 1995, the
Conmpendi um of United Nations Standards and Norms in Crine Prevention and
Crimnal Justice had been published in Portuguese, as had, nore recently,
Penal Reform International's handbook Maki ng Standards Whrk. Both texts were
currently being used in training activities in Portugal and other

Por t uguese-speaki ng countries. It was to be hoped that those training and

di ssemi nation neasures woul d assi st conpetent domestic bodies, such as the

I nspect orate-Ceneral of Internal Administration, to nonitor the application of
the standards and principles contained in the Convention.

9. Efforts had continued to protect and pronote human rights in the prisons
system Concern regarding overcrowding in prisons had led to the adoption of
a Programme of Action for the Prisons System which included both |egislation
and admini strative neasures in areas such as the pronotion of

i nterdepartnental cooperation, the construction and renovati on of prisons,
recrui tment of personnel and expansi on of budgets. The neasures adopted to

i mprove prisoners' living conditions and quality of life, and the

strengt heni ng of protection nechani sms such as the right to correspond
confidentially with certain bodies, should |lead to greater respect for the
fundanmental rights of detainees

10. M. CAMARA (Country Rapporteur) said that the distinguished conposition
of the Portuguese del egati on augured well for a fruitful and constructive

di al ogue with the Comrittee. The second periodic report, which had been
prepared in accordance with the Comrittee's guidelines, albeit submtted
somewhat | ate, bore witness to Portugal's determnation to nmeet its

i nternational commitnents.

11. G ven the wealth of legislation recently enacted, his questions would
take the formmainly of requests for clarification. Wth respect to article 3
of the Convention, paragraph 109 of the report, quoting article 33 of the
Constitution, stated that extradition could be decided only by a judicia
authority. According to paragraph 126, however, an application for
extradition could be rejected follow ng an exam nati on by the Government. It
was difficult to see how those two apparently contradi ctory statenents could
be reconcil ed. Paragraph 127, too, suggested that the Government could

i nfluence the workings of the courts in that regard.

12. Wth respect to article 4, he noted that the new Penal Code included a
definition of torture. However, in view of the many allegations of
ill-treatnent, torture and even extrajudicial executions, it seemed that the
new Code's ai ns had not been achieved in practice. Thus, in an article in the
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Spani sh daily newspaper El Pais dated 14 May 1997, Anténi o Rodrigues
Maxi mi ano, the Inspector-Ceneral of Internal Adm nistration, stated that the
current legislation did not afford sufficient protection to victins of police
ill-treatnent, and that the light sentences handed down, the sl owness of the
procedure and the |lack of transparency concerning the results of

i nvestigations fostered a climate of inpunity. The Committee would be very
interested in hearing the Portuguese del egation's conments on that statement.

13. He noted from paragraph 119, subparagraph (e), of the report that a
request for extradition was refused if the act to which it related was

puni shabl e by death or life inprisonnent. While a refusal in the forner case
was understandabl e, a refusal on the grounds that the accused risked life

i mpri sonment appeared to be inconpatible with the provisions of article 8 of
the Convention, where the person whose extradition was requested stood accused
of torture.

14. In view of the frequent allegations of ill-treatnent or torture by the
forces of |aw and order, it appeared that current |egislation was not
achieving its desired effect. Article 11 of the Convention obliged the States
parties to keep under systematic review arrangenents for the custody and
treatment of persons subjected to any formof arrest, detention or

i mpri sonment. He would, consequently, like to know what the outcome had been
of the inquiries conducted by the Provedor and referred to in paragraph 235 of
the report.

15. with respect to article 12, paragraphs 269 and 270 of the report stated
that any victimof ill-treatnent, abuse of authority or excessive force was
entitled to |l odge a conplaint with either the admnistrative or the judicia
authorities. The omission of torture fromthat |ist was presumably an
oversight. Mre serious, however, was the report's silence regarding the
obligation inposed on a State party's authorities to proceed to a pronpt and
inmpartial investigation, - proprio nmotu, in the Conmttee's interpretation -
wherever there was reasonable ground to believe that an act of torture had
been committed in any territory under its jurisdiction

16. That obligation was distinct fromthe obligation under article 13,
conpliance with which was ensured by Portuguese legislation. In plain

| anguage, he would |ike to know whet her Portugal made the investigation of
cases of torture conditional on a prior conplaint by the victim |If so, that
woul d appear to be a breach of article 12 of the Convention. If not, he would
be interested to hear what |egislative provisions enabled the conpetent
authorities to investigate a case, whether or not the victimhad | odged a
conpl ai nt .

17. Ms. [LIOPOULOS- STRANGAS (Alternate Country Rapporteur), having thanked
the del egati on of Portugal for the second periodic report, which conplied with
the requirements of article 19 of the Convention, and for its ora

presentation on recent devel opnents, said she noted that paragraph 13 of the
report listed a nunber of international instruments which Portugal had
“adopted and ratified”, whereas paragraph 4 referred only to the “adoption” of
the Conventi on and wondered whether the inplication was that the latter's
donmestic status was in sonme way inferior to that of the forner
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18. Par agr aphs 25, 149-167 and 171 referred to a 48-hour tinme limt within
whi ch an arrested person nust be brought before an exam ning magi strate.
Could that time limt be extended and, if so, for how |l ong, on what grounds,
and by whon?

19. Par agraph 69 referred to the decision to put an end to the use of
exceptional nethods of prolonging survival artificially, for which provision
was made in article 50 of the Physicians' Code of Ethics. She wi shed to know
who t ook that decision, and under what procedure. She also noted that,
according to paragraph 84, all nationals, stateless persons or aliens residing
in Portugal were regarded as potential post nortem organ donors unless they
had informed the Mnistry of Health that they did not wish to be donors. How
were non-nationals not wi shing to be donors to know that they had a | ega
obligation to declare the fact? The onus should surely be on those wi shing to
be donors to declare the fact, as was the usual practice el sewhere.

20. Wth respect to article 3, the Conmittee had | earned with interest of
the recent anendnent of article 33 of the Constitution. She doubted whet her
prior to that anendnent, it had conplied with the requirenments of article 3 of
the Convention and noted that, even as anended, article 33 made no reference
to nmoral or psychological harm- a regrettable om ssion

21. Par agraph 135 stated that, in order to be protected from deportation
the person in question nust invoke the fear of persecution and provide

evi dence thereof within the prescribed tine [imt. That provision did not
comply fully with the requirenents of article 3 of the Convention

22. She requested fuller details regarding the “exceptions” referred to in
par agraph 173, and al so regarding the exceptions covered by the Code of
Mlitary Justice (para. 186), on the assunption that those exceptions had
survived the recent changes affecting the jurisdiction of mlitary courts.

23. Wth respect to article 10, she asked whether any steps were taken to
provide specific information or training concerning the Convention, in
particular to police and prison officers.

24. Noti ng from paragraph 228 of the report that the Provedor de Justicia
(ombudsman) was appointed by the Assenbly of the Republic, she said that she
woul d I'ike nore information concerning the mgjority by which he was appointed,
the termof his mandate and the reasons, if any, for its suspension

25. Wth regard to paragraph 258 of the report, concerning periods spent in
speci al security cells, it was unclear whether it was the Directorate-CGenera
of Prison Service which had sol e conpetence, as in the case of periods
exceedi ng 15 consecutive days, to decide whether to isolate a detainee for a
| esser period. She would also |like to know whether there was any judicial or
adm ni strative recourse agai nst such deci si ons.

26. In connection with her assigned task of exam ning allegations by
non- gover nment al organi zati ons (NGOs), she wi shed to hear the Portuguese
response to the Ammesty International report of ill-treatnment of street
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children in Madeira by the police. Mreover, in view of the content of

par agr aph 283 concerning disciplinary neasures against prison warders, it was
surprising that Amesty International had still received no response
concerning a particular case of ill-treatment by such officials.

27. She was rmuch al armed by the nunerous allegations of recent cases

i nvol ving deaths, as well as others involving the ill-treatnent of judges and
| awyers and woul d wel cone the del egation's comments on the subject. It would
seem that, notw thstanding the exenpl ary neasures enshrined in the Portuguese
Constitution for the protection and pronmotion of human rights, stricter

| egi slation mght be required to ensure the effective punishment of public

of ficials who abused their power.

28. Lastly, she highlighted the anomaly of the Supreme Court's rejection of
t he addi tional punishnment of dism ssal fromservice for police officers found
guilty of ill-treatnment and commented that, at the very |east, such officers

shoul d be suspended from duty.

29. M. SORENSQN, havi ng commended the conprehensiveness of the report, said
he wi shed to know the status enjoyed by the Physicians' Code of Ethics
referred to in paragraph 66 et seq., which he especially welcomed. He would
also like to know whet her a doctor who was ordered to carry out an act he
believed to be in breach of nedical ethics could object and refer the matter
to the Medical Association. Concerning paragraph 68, he wondered whet her
there were any set rules if a doctor was placed in the difficult position
where a victimrefused his consent to notification of his ill-treatnment to the
police or the conpetent social authorities.

30. Wi | e conmendi ng the neasures concerning potential post nortem organ
donors referred to in paragraph 84, he was concerned that persons such as
tourists or tenporary visitors to Portugal might be included in those
measures, since that would create problens.

31. In view of the paramount role of the Ethics Comr ssion mentioned in
par agraph 98, he wi shed to know whet her Portugal had a single centra
commi ssion, as opposed to nmany, and al so requested details of its nmenbership

32. Wth respect to article 3, he would like some clarification of the
seem ngly unfair situation whereby, a person arriving in Portugal with false
travel docunents who failed to declare hinself immediately to be an
asyl um seeker could be sent back to his country of origin.

33. He endorsed the questions asked by the previous speaker with respect to
article 10 and would also Iike to know whet her education regarding the

prohi biti on against torture was included on the curriculum of medica
students.

34. Lastly, he said that the systematic review provided for under article 11
of the Convention should, in the light of article 16, enconpass not only
torture, but also i nhuman or degrading treatnment or punishment.
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35. M. PIKIS said that, according to paragraph 39 of the core docunent
(HRI/ CORE/ 1/ Add. 20), the Attorney-General was appointed and relieved of his
post by the President of the Republic. He therefore wi shed to know whet her
his was a political or judicial post and requested information on his terns of
service. He also wondered whether it was the duty of the Attorney-General to
defend denocratic legality, and if so, what formthat duty took and how it was
appl i ed.

36. Wth regard to the dissem nation of legal information discussed in

par agraph 76 of the core docunent, he inquired whether any steps had been
taken to bring the provisions of the Convention to the notice of the genera
public and, nore particularly, to that of detainees and prisoners, enphasizing
the benefit of furnishing the latter with details of their rights in respect

of arrest and detention

37. He al so requested informati on concerning the role and powers of the
Constitutional Court, particularly in terns of the rulings on the issues of
unconstitutionality referred to in paragraphs 61 and 80 of the core docunent.
As for the role of the onbudsman, referred to in paragraph 227 of the report,
he woul d |ike to know whether there were any restrictions on conplaints
concerning | egality.

38. He wondered if there were any inpedi ments to, or questioning of the
desirability of, incorporating the European Convention on Human Rights into
Portuguese law, as it was his inpression that such incorporation had not yet
t aken pl ace.

39. Wth respect to the general application of Portuguese lawwith a viewto
stemm ng abuse and torture, he was concerned by the w de-rangi ng conpl aints of
ordi nary and serious abuse reported annually by Amesty International since
1994, according to which very few of those accused of torture were ever
convicted. He would like to know, therefore, how the Portuguese authorities

i ntended to address that problemof apparent conplacency with regard to
accusations of torture and whet her there had been any inprovenent in that
situation since it had | ast been reviewed by the Conmittee in 1993. He al so
questioned the utility of the security police. Transgression of authority was
seeningly common in that force and conplaints against its nenbers were rife.
He suggested the alternative of assigning special duties to the ordinary
pol i ce.

40. M. YAKO/LEV, while agreeing that the report provided clear evidence of
the efforts of the Portuguese Governnent to inplenment the Convention fully,
said that he continued to have concerns. Under article 143 of the Penal Code,
for exanple, nost cases of ill-treatnent by | aw enforcenent officers would be
regarded as crimes of common assault. Under paragraph 2 of the sane article,
however, the victimwas required to make an official conplaint prior to the
instigation of any crimnal investigation, failing which he had no ot her
remedy. The effect was thus to transfer the burden of proof to the victim a
nmeasur e whi ch was not conducive to the prevention of torture
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41. Par agraph 171 of the report stated that there was a maxi num peri od

of 48 hours to validate or continue pre-trial detention and that the judge
must be infornmed of the reasons for the remand in custody, comrunicate themto
the detainee, question himand allow himto defend hinmself. It would seem
that the arrested person had to assume his own defence w thout the assistance
of counsel, an inference borne out by the statenent in paragraph 180 that a
person nust be charged - thereby acquiring the status of defendant - before
acquiring the right to select his defence counsel or to request the court to
appoi nt one.

42. As pre-trial detention ended only after six months if no charge had been
filed agai nst the accused (paragraph 172), it followed that a person m ght be
deni ed the status of defendant for six nmonths. That kind of situation was
conducive to the worst kinds of abuse, including ill-treatnment and torture.

43. M . ZUPANCI ¢, having commended the report which was both exhaustive and
legally very interesting, said that torture was dealt with in articles 243,
244 and 412 of the Portuguese Penal Code. There was a slight discrepancy
between the definition of torture in the Convention and that contained in
article 243. The Convention defined torture strictly as a delictum proprium
whi ch could be comritted only by a public official. Article 243 of the Pena
Code, on the other hand, referred to “any person” and not just to public
officials, as did article 244, although it dealt with an aggravated form of
the offence provided for under article 243.

44, Article 412, on the other hand, dealt with a delictum proprium but an
of ficial who resorted to violence, threats or other illegal nmeans of
constraint was liable only to between six nonths' and four years

i mpri sonment, whereas a person found guilty of breaching article 243 was
liable to between one and five years' inprisonnent. An individual police

of ficer would thus be in a better position if he was prosecuted under
article 412 rather than under article 243.

45. In the light of article 2, paragraph 2, of the Convention, Portuga
shoul d include a specific provision in its Penal Code excluding the
possibility of using the doctrine of necessity or of the “lesser evil” as a

justification for torture. Even if 50 lives could be saved by |locating a
“ticking bonb”, a |law enforcenent officer was not justified in using torture
to obtain the requisite information

46. He asked whether attenpts to commit torture and conplicity in acts of
torture were punishabl e under the Penal Code.

47. The maxi mum period of pre-trial detention seened very |ong, although it
was simlar to the periods provided for in many ot her European countries. The
federal rules of crimnal procedure in the United States of Anmerica required a
person to be rel eased 70 days after indictnent if no trial had taken place.
The conparabl e period in Portugal was 10 nonths.

48. O fences of commopn assault covered by article 143 of the Portuguese
Penal Code would fall under the definition in article 16 of the Convention of
acts of cruel, inhuman or degrading treatnment or punishnent which did not
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anount to torture. However, articles 10, 11, 12 and 13 woul d al so be
applicable to such acts. According to article 12, the State party nust
conduct an ex officio investigation in any such situation

49. M. REGM said that the report was informative, conprehensive and
exenpl ary.

50. Wth reference to paragraphs 254 to 261, he would |i ke to know the

di fference between special security cells and solitary confinenment cells and
bet ween detention in special security cells and inconmuni cado detention

Coul d a detai nee appeal against an order for uninterrupted isol ated detention
and, if so, what authority was conpetent to hear the appeal ?

51. Wth reference to paragraphs 262 to 265, he wi shed to know who
det erm ned whet her the use of force was justified. The use of any kind of
force was explicitly and absolutely prohibited by the Convention

52. After exam ning Portugal's initial report (CAT/C/9/Add.15), the
Committee had expressed concern about cases of ill-treatment and torture in
police stations and ot her places of detention. It was therefore disturbing to
read, in the 1996 report on Portugal of the European Comrittee for the
Prevention of Torture, that a significant proportion of the persons
interviewed alleged that they had been ill-treated while in police custody.

53. M. BURNS said he noted fromthe delegation's oral introduction that
speci al courts of the judicial branch had taken over jurisdiction from
mlitary tribunals in cases involving offences by nmilitary personnel except in
time of war. \What exactly was a special court of the judicial branch?

54. VWi | e Portugal had excellent institutions for the protection of human
rights, it seemed fromthe information available, particularly the Amesty
International reports, that the practical inplenmentation of human rights

principles still left a great deal to be desired, at least with regard to the
behavi our of | aw-enforcenment officers and field personnel. |If the information
was accurate, inpunity was still a problem as was the anpbunt of tinme it took

to investigate allegations of violence by |awenforcement officers, to bring
such cases to trial and to conplete the | egal proceedings. Reports of cases
of detai nees being shot indicated that police officers should be given
refresher courses in the use of firearns.

55. He was al so disturbed by the practice of issuing ammesties to

| aw- enf or cement personnel who had been convicted of such offences in Portugal
He would like to know how frequently the executive used its amesty power and
what rationale it offered for such action. The fact that the victins of
casual violence by |aw enforcenment officers cane fromall strata of society
and all walks of life seemed to reflect a disturbing subculture of random

vi ol ence. He was al so struck by the very trivial circunmstances that could
engender an extrene response.

56. Ms. ILIOPOULOS- STRANGAS said that her doubts concerning the renoval of
organs from dead persons did not relate solely to foreigners. She feared that
the requirenent for non-donors to nake a declaration to the National Register
of Non-Donors mght |ead to abuses on the part of traffickers in human organs
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and m ght anount in sonme cases to inhuman or degrading treatnent. A

signi ficant nunber of people were probably unaware of the existence of the

| aw, and sone individuals mght object for religious or ethical reasons to the
removal of their organs after death.

57. The CHAIRMAN invited the delegation to respond to the Comrittee's
guestions at the beginning of the follow ng neeting.

58. The del egation of Portugal w thdrew.

The public part of the neeting rose at 11.50 a. m
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The neeting was called to order at 10.10 a.m

CONSI DERATI ON OF REPORTS SUBM TTED BY STATES PARTI ES UNDER ARTI CLE 19 OF THE
CONVENTI ON (agenda item 4) (continued)

Second periodic report of Portugal (CAT/C/ 25/ Add.10; HRI/ CORE/ 1/ Add. 20)

1. At the invitation of the Chairman, M. Esteves Renédio, Ms. de Matos,
Ms. Alves Martins and M. Gones Dias (Portugal) took places at the Comrmittee
tabl e.

2. M. ESTEVES REMEDI O (Portugal) said that his del egation wi shed to inform
the Conmttee of sone recent devel opnents that should enable further progress
to be made in inplenmenting the principles of the Convention, particularly in
the light of the recommendati ons made by the Conmittee follow ng the

subm ssion of Portugal's initial periodic report (CAT/C/ 9/Add.15) in 1993.

3. Wrk on the fourth revision of the Constitution of the Portuguese
Republic had recently been conpleted, with the publication of Constitutiona
Act No. 1/97, of 20 Septenber. One inportant amendnment concerned the ending
of the jurisdiction of mlitary courts over purely mlitary crines.
Henceforth, except in tinme of war, such crinmes would conme under the
jurisdiction of special courts of the judicial branch (arts. 211 (3) and 213).

4, A new article 208 proclained the inportance of the role of |awers as an
essential element of the administration of justice and left the definition of
their imunities to ordinary legislation. A new paragraph 7 of article 32
explicitly set forth the right of the victimto participate in the crimna
proceedi ngs, a right already recognized in Portuguese |egal tradition

5. Article 33 expressly proclainmed the principle that extradition was

i mpossi bl e when the offence was liable to a penalty causing irreversible harm
to physical integrity. Extradition in connection with an offence subject to
life inmprisonnent had been rendered nore flexible, while retaining the

requi renent for guarantees that the sentence would not be executed; the
purpose was to reconcile Portugal's international undertakings and the

requi rements of international cooperation with the principles of its own |ega
system under which that penalty had been abolished in 1886.

6. The Code of Crimnal Procedure and the Penal Code had al so under gone
substantial reforns. The draft revision of the forner, which had been

conpl eted and subnmitted to the conpetent bodies, had the general objective of
accelerating crimnal procedure and rendering it nore dignified. Thus,
provi si on was made, subject to the rights of the defendant set forth in the
new article 32, paragraph 6, of the Constitution, for the accused to be tried
in absentia when he had been duly notified of the proceedings initiated

agai nst him

7. Wth regard to the victims rights, Act No. 20/96 of 6 July permtted
participation in the crimnal proceedings by inmgrant community anti-racist
or human rights associations, when the offence involved raci st or xenophobic
di scrimnatory conduct. Oher legislative initiatives concerned the

appoi ntnent of legally qualified assistants to prepare judicial docunments, the
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establ i shnment of a central departnent to coordinate the investigation of
serious crime, especially organized crine, and neasures to inprove the
training of the judiciary.

8. Efforts had continued to nake judges, |awers, police and prison

of ficers and social workers nore aware of the main international instrunments
dealing with human rights and crimnal matters, particularly those of the
United Nations and the Council of Europe. For exanple, in 1995, the training
programes for prison warders had been enhanced. Menbers of the genera
public were al so being nade nore aware of the existence of standards and
princi pl es whose application mght concern them For exanple, in 1995, the
Conmpendi um of United Nations Standards and Norms in Crine Prevention and
Crimnal Justice had been published in Portuguese, as had, nore recently,
Penal Reform International's handbook Maki ng Standards Whrk. Both texts were
currently being used in training activities in Portugal and other

Por t uguese-speaki ng countries. It was to be hoped that those training and

di ssemi nation neasures woul d assi st conpetent domestic bodies, such as the

I nspect orate-Ceneral of Internal Administration, to nonitor the application of
the standards and principles contained in the Convention.

9. Efforts had continued to protect and pronote human rights in the prisons
system Concern regarding overcrowding in prisons had led to the adoption of
a Programme of Action for the Prisons System which included both |egislation
and admini strative neasures in areas such as the pronotion of

i nterdepartnental cooperation, the construction and renovati on of prisons,
recrui tment of personnel and expansi on of budgets. The neasures adopted to

i mprove prisoners' living conditions and quality of life, and the

strengt heni ng of protection nechani sms such as the right to correspond
confidentially with certain bodies, should |lead to greater respect for the
fundanmental rights of detainees

10. M. CAMARA (Country Rapporteur) said that the distinguished conposition
of the Portuguese del egati on augured well for a fruitful and constructive

di al ogue with the Comrittee. The second periodic report, which had been
prepared in accordance with the Comrittee's guidelines, albeit submtted
somewhat | ate, bore witness to Portugal's determnation to nmeet its

i nternational commitnents.

11. G ven the wealth of legislation recently enacted, his questions would
take the formmainly of requests for clarification. Wth respect to article 3
of the Convention, paragraph 109 of the report, quoting article 33 of the
Constitution, stated that extradition could be decided only by a judicia
authority. According to paragraph 126, however, an application for
extradition could be rejected follow ng an exam nati on by the Government. It
was difficult to see how those two apparently contradi ctory statenents could
be reconcil ed. Paragraph 127, too, suggested that the Government could

i nfluence the workings of the courts in that regard.

12. Wth respect to article 4, he noted that the new Penal Code included a
definition of torture. However, in view of the many allegations of
ill-treatnent, torture and even extrajudicial executions, it seemed that the
new Code's ai ns had not been achieved in practice. Thus, in an article in the
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Spani sh daily newspaper El Pais dated 14 May 1997, Anténi o Rodrigues
Maxi mi ano, the Inspector-Ceneral of Internal Adm nistration, stated that the
current legislation did not afford sufficient protection to victins of police
ill-treatnent, and that the light sentences handed down, the sl owness of the
procedure and the |lack of transparency concerning the results of

i nvestigations fostered a climate of inpunity. The Committee would be very
interested in hearing the Portuguese del egation's conments on that statement.

13. He noted from paragraph 119, subparagraph (e), of the report that a
request for extradition was refused if the act to which it related was

puni shabl e by death or life inprisonnent. While a refusal in the forner case
was understandabl e, a refusal on the grounds that the accused risked life

i mpri sonment appeared to be inconpatible with the provisions of article 8 of
the Convention, where the person whose extradition was requested stood accused
of torture.

14. In view of the frequent allegations of ill-treatnent or torture by the
forces of |aw and order, it appeared that current |egislation was not
achieving its desired effect. Article 11 of the Convention obliged the States
parties to keep under systematic review arrangenents for the custody and
treatment of persons subjected to any formof arrest, detention or

i mpri sonment. He would, consequently, like to know what the outcome had been
of the inquiries conducted by the Provedor and referred to in paragraph 235 of
the report.

15. with respect to article 12, paragraphs 269 and 270 of the report stated
that any victimof ill-treatnent, abuse of authority or excessive force was
entitled to |l odge a conplaint with either the admnistrative or the judicia
authorities. The omission of torture fromthat |ist was presumably an
oversight. Mre serious, however, was the report's silence regarding the
obligation inposed on a State party's authorities to proceed to a pronpt and
inmpartial investigation, - proprio nmotu, in the Conmttee's interpretation -
wherever there was reasonable ground to believe that an act of torture had
been committed in any territory under its jurisdiction

16. That obligation was distinct fromthe obligation under article 13,
conpliance with which was ensured by Portuguese legislation. In plain

| anguage, he would |ike to know whet her Portugal made the investigation of
cases of torture conditional on a prior conplaint by the victim |If so, that
woul d appear to be a breach of article 12 of the Convention. If not, he would
be interested to hear what |egislative provisions enabled the conpetent
authorities to investigate a case, whether or not the victimhad | odged a
conpl ai nt .

17. Ms. [LIOPOULOS- STRANGAS (Alternate Country Rapporteur), having thanked
the del egati on of Portugal for the second periodic report, which conplied with
the requirements of article 19 of the Convention, and for its ora

presentation on recent devel opnents, said she noted that paragraph 13 of the
report listed a nunber of international instruments which Portugal had
“adopted and ratified”, whereas paragraph 4 referred only to the “adoption” of
the Conventi on and wondered whether the inplication was that the latter's
donmestic status was in sonme way inferior to that of the forner
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18. Par agr aphs 25, 149-167 and 171 referred to a 48-hour tinme limt within
whi ch an arrested person nust be brought before an exam ning magi strate.
Could that time limt be extended and, if so, for how |l ong, on what grounds,
and by whon?

19. Par agraph 69 referred to the decision to put an end to the use of
exceptional nethods of prolonging survival artificially, for which provision
was made in article 50 of the Physicians' Code of Ethics. She wi shed to know
who t ook that decision, and under what procedure. She also noted that,
according to paragraph 84, all nationals, stateless persons or aliens residing
in Portugal were regarded as potential post nortem organ donors unless they
had informed the Mnistry of Health that they did not wish to be donors. How
were non-nationals not wi shing to be donors to know that they had a | ega
obligation to declare the fact? The onus should surely be on those wi shing to
be donors to declare the fact, as was the usual practice el sewhere.

20. Wth respect to article 3, the Conmittee had | earned with interest of
the recent anendnent of article 33 of the Constitution. She doubted whet her
prior to that anendnent, it had conplied with the requirenments of article 3 of
the Convention and noted that, even as anended, article 33 made no reference
to nmoral or psychological harm- a regrettable om ssion

21. Par agraph 135 stated that, in order to be protected from deportation
the person in question nust invoke the fear of persecution and provide

evi dence thereof within the prescribed tine [imt. That provision did not
comply fully with the requirenents of article 3 of the Convention

22. She requested fuller details regarding the “exceptions” referred to in
par agraph 173, and al so regarding the exceptions covered by the Code of
Mlitary Justice (para. 186), on the assunption that those exceptions had
survived the recent changes affecting the jurisdiction of mlitary courts.

23. Wth respect to article 10, she asked whether any steps were taken to
provide specific information or training concerning the Convention, in
particular to police and prison officers.

24. Noti ng from paragraph 228 of the report that the Provedor de Justicia
(ombudsman) was appointed by the Assenbly of the Republic, she said that she
woul d I'ike nore information concerning the mgjority by which he was appointed,
the termof his mandate and the reasons, if any, for its suspension

25. Wth regard to paragraph 258 of the report, concerning periods spent in
speci al security cells, it was unclear whether it was the Directorate-CGenera
of Prison Service which had sol e conpetence, as in the case of periods
exceedi ng 15 consecutive days, to decide whether to isolate a detainee for a
| esser period. She would also |like to know whether there was any judicial or
adm ni strative recourse agai nst such deci si ons.

26. In connection with her assigned task of exam ning allegations by
non- gover nment al organi zati ons (NGOs), she wi shed to hear the Portuguese
response to the Ammesty International report of ill-treatnment of street
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children in Madeira by the police. Mreover, in view of the content of

par agr aph 283 concerning disciplinary neasures against prison warders, it was
surprising that Amesty International had still received no response
concerning a particular case of ill-treatment by such officials.

27. She was rmuch al armed by the nunerous allegations of recent cases

i nvol ving deaths, as well as others involving the ill-treatnent of judges and
| awyers and woul d wel cone the del egation's comments on the subject. It would
seem that, notw thstanding the exenpl ary neasures enshrined in the Portuguese
Constitution for the protection and pronmotion of human rights, stricter

| egi slation mght be required to ensure the effective punishment of public

of ficials who abused their power.

28. Lastly, she highlighted the anomaly of the Supreme Court's rejection of
t he addi tional punishnment of dism ssal fromservice for police officers found
guilty of ill-treatnment and commented that, at the very |east, such officers

shoul d be suspended from duty.

29. M. SORENSQN, havi ng commended the conprehensiveness of the report, said
he wi shed to know the status enjoyed by the Physicians' Code of Ethics
referred to in paragraph 66 et seq., which he especially welcomed. He would
also like to know whet her a doctor who was ordered to carry out an act he
believed to be in breach of nedical ethics could object and refer the matter
to the Medical Association. Concerning paragraph 68, he wondered whet her
there were any set rules if a doctor was placed in the difficult position
where a victimrefused his consent to notification of his ill-treatnment to the
police or the conpetent social authorities.

30. Wi | e conmendi ng the neasures concerning potential post nortem organ
donors referred to in paragraph 84, he was concerned that persons such as
tourists or tenporary visitors to Portugal might be included in those
measures, since that would create problens.

31. In view of the paramount role of the Ethics Comr ssion mentioned in
par agraph 98, he wi shed to know whet her Portugal had a single centra
commi ssion, as opposed to nmany, and al so requested details of its nmenbership

32. Wth respect to article 3, he would like some clarification of the
seem ngly unfair situation whereby, a person arriving in Portugal with false
travel docunents who failed to declare hinself immediately to be an
asyl um seeker could be sent back to his country of origin.

33. He endorsed the questions asked by the previous speaker with respect to
article 10 and would also Iike to know whet her education regarding the

prohi biti on against torture was included on the curriculum of medica
students.

34. Lastly, he said that the systematic review provided for under article 11
of the Convention should, in the light of article 16, enconpass not only
torture, but also i nhuman or degrading treatnment or punishment.



CAT/ C/ SR. 305
page 7

35. M. PIKIS said that, according to paragraph 39 of the core docunent
(HRI/ CORE/ 1/ Add. 20), the Attorney-General was appointed and relieved of his
post by the President of the Republic. He therefore wi shed to know whet her
his was a political or judicial post and requested information on his terns of
service. He also wondered whether it was the duty of the Attorney-General to
defend denocratic legality, and if so, what formthat duty took and how it was
appl i ed.

36. Wth regard to the dissem nation of legal information discussed in

par agraph 76 of the core docunent, he inquired whether any steps had been
taken to bring the provisions of the Convention to the notice of the genera
public and, nore particularly, to that of detainees and prisoners, enphasizing
the benefit of furnishing the latter with details of their rights in respect

of arrest and detention

37. He al so requested informati on concerning the role and powers of the
Constitutional Court, particularly in terns of the rulings on the issues of
unconstitutionality referred to in paragraphs 61 and 80 of the core docunent.
As for the role of the onbudsman, referred to in paragraph 227 of the report,
he woul d |ike to know whether there were any restrictions on conplaints
concerning | egality.

38. He wondered if there were any inpedi ments to, or questioning of the
desirability of, incorporating the European Convention on Human Rights into
Portuguese law, as it was his inpression that such incorporation had not yet
t aken pl ace.

39. Wth respect to the general application of Portuguese lawwith a viewto
stemm ng abuse and torture, he was concerned by the w de-rangi ng conpl aints of
ordi nary and serious abuse reported annually by Amesty International since
1994, according to which very few of those accused of torture were ever
convicted. He would like to know, therefore, how the Portuguese authorities

i ntended to address that problemof apparent conplacency with regard to
accusations of torture and whet her there had been any inprovenent in that
situation since it had | ast been reviewed by the Conmittee in 1993. He al so
questioned the utility of the security police. Transgression of authority was
seeningly common in that force and conplaints against its nenbers were rife.
He suggested the alternative of assigning special duties to the ordinary
pol i ce.

40. M. YAKO/LEV, while agreeing that the report provided clear evidence of
the efforts of the Portuguese Governnent to inplenment the Convention fully,
said that he continued to have concerns. Under article 143 of the Penal Code,
for exanple, nost cases of ill-treatnent by | aw enforcenent officers would be
regarded as crimes of common assault. Under paragraph 2 of the sane article,
however, the victimwas required to make an official conplaint prior to the
instigation of any crimnal investigation, failing which he had no ot her
remedy. The effect was thus to transfer the burden of proof to the victim a
nmeasur e whi ch was not conducive to the prevention of torture
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41. Par agraph 171 of the report stated that there was a maxi num peri od

of 48 hours to validate or continue pre-trial detention and that the judge
must be infornmed of the reasons for the remand in custody, comrunicate themto
the detainee, question himand allow himto defend hinmself. It would seem
that the arrested person had to assume his own defence w thout the assistance
of counsel, an inference borne out by the statenent in paragraph 180 that a
person nust be charged - thereby acquiring the status of defendant - before
acquiring the right to select his defence counsel or to request the court to
appoi nt one.

42. As pre-trial detention ended only after six months if no charge had been
filed agai nst the accused (paragraph 172), it followed that a person m ght be
deni ed the status of defendant for six nmonths. That kind of situation was
conducive to the worst kinds of abuse, including ill-treatnment and torture.

43. M . ZUPANCI ¢, having commended the report which was both exhaustive and
legally very interesting, said that torture was dealt with in articles 243,
244 and 412 of the Portuguese Penal Code. There was a slight discrepancy
between the definition of torture in the Convention and that contained in
article 243. The Convention defined torture strictly as a delictum proprium
whi ch could be comritted only by a public official. Article 243 of the Pena
Code, on the other hand, referred to “any person” and not just to public
officials, as did article 244, although it dealt with an aggravated form of
the offence provided for under article 243.

44, Article 412, on the other hand, dealt with a delictum proprium but an
of ficial who resorted to violence, threats or other illegal nmeans of
constraint was liable only to between six nonths' and four years

i mpri sonment, whereas a person found guilty of breaching article 243 was
liable to between one and five years' inprisonnent. An individual police

of ficer would thus be in a better position if he was prosecuted under
article 412 rather than under article 243.

45. In the light of article 2, paragraph 2, of the Convention, Portuga
shoul d include a specific provision in its Penal Code excluding the
possibility of using the doctrine of necessity or of the “lesser evil” as a

justification for torture. Even if 50 lives could be saved by |locating a
“ticking bonb”, a |law enforcenent officer was not justified in using torture
to obtain the requisite information

46. He asked whether attenpts to commit torture and conplicity in acts of
torture were punishabl e under the Penal Code.

47. The maxi mum period of pre-trial detention seened very |ong, although it
was simlar to the periods provided for in many ot her European countries. The
federal rules of crimnal procedure in the United States of Anmerica required a
person to be rel eased 70 days after indictnent if no trial had taken place.
The conparabl e period in Portugal was 10 nonths.

48. O fences of commopn assault covered by article 143 of the Portuguese
Penal Code would fall under the definition in article 16 of the Convention of
acts of cruel, inhuman or degrading treatnment or punishnent which did not
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anount to torture. However, articles 10, 11, 12 and 13 woul d al so be
applicable to such acts. According to article 12, the State party nust
conduct an ex officio investigation in any such situation

49. M. REGM said that the report was informative, conprehensive and
exenpl ary.

50. Wth reference to paragraphs 254 to 261, he would |i ke to know the

di fference between special security cells and solitary confinenment cells and
bet ween detention in special security cells and inconmuni cado detention

Coul d a detai nee appeal against an order for uninterrupted isol ated detention
and, if so, what authority was conpetent to hear the appeal ?

51. Wth reference to paragraphs 262 to 265, he wi shed to know who
det erm ned whet her the use of force was justified. The use of any kind of
force was explicitly and absolutely prohibited by the Convention

52. After exam ning Portugal's initial report (CAT/C/9/Add.15), the
Committee had expressed concern about cases of ill-treatment and torture in
police stations and ot her places of detention. It was therefore disturbing to
read, in the 1996 report on Portugal of the European Comrittee for the
Prevention of Torture, that a significant proportion of the persons
interviewed alleged that they had been ill-treated while in police custody.

53. M. BURNS said he noted fromthe delegation's oral introduction that
speci al courts of the judicial branch had taken over jurisdiction from
mlitary tribunals in cases involving offences by nmilitary personnel except in
time of war. \What exactly was a special court of the judicial branch?

54. VWi | e Portugal had excellent institutions for the protection of human
rights, it seemed fromthe information available, particularly the Amesty
International reports, that the practical inplenmentation of human rights

principles still left a great deal to be desired, at least with regard to the
behavi our of | aw-enforcenment officers and field personnel. |If the information
was accurate, inpunity was still a problem as was the anpbunt of tinme it took

to investigate allegations of violence by |awenforcement officers, to bring
such cases to trial and to conplete the | egal proceedings. Reports of cases
of detai nees being shot indicated that police officers should be given
refresher courses in the use of firearns.

55. He was al so disturbed by the practice of issuing ammesties to

| aw- enf or cement personnel who had been convicted of such offences in Portugal
He would like to know how frequently the executive used its amesty power and
what rationale it offered for such action. The fact that the victins of
casual violence by |aw enforcenment officers cane fromall strata of society
and all walks of life seemed to reflect a disturbing subculture of random

vi ol ence. He was al so struck by the very trivial circunmstances that could
engender an extrene response.

56. Ms. ILIOPOULOS- STRANGAS said that her doubts concerning the renoval of
organs from dead persons did not relate solely to foreigners. She feared that
the requirenent for non-donors to nake a declaration to the National Register
of Non-Donors mght |ead to abuses on the part of traffickers in human organs
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and m ght anount in sonme cases to inhuman or degrading treatnent. A

signi ficant nunber of people were probably unaware of the existence of the

| aw, and sone individuals mght object for religious or ethical reasons to the
removal of their organs after death.

57. The CHAIRMAN invited the delegation to respond to the Comrittee's
guestions at the beginning of the follow ng neeting.

58. The del egation of Portugal w thdrew.

The public part of the neeting rose at 11.50 a. m




