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The neeting was called to order at 10.05 a.m

CONSI DERATI ON OF REPORTS SUBM TTED BY STATES PARTI ES UNDER ARTI CLE 19 OF THE
CONVENTI ON (agenda item 6) (continued)

Third periodic report of Panama (CAT/ C/ 34/ Add. 9)

1. At the invitation of the Chairperson, M. Saenz Fernandez, M. Kam and
M. Bonagas (Pananm) took places at the Conmmttee table.

2. The CHAI RPERSON i nvited the Panamani an del egation to introduce the third
periodic report of Panama (CAT/ C/ 34/ Add. 9).

3. M. SAENZ FERNANDEZ (Panama), describing the main aspects of the
Panamani an penal systemthat were relevant to the Convention, said that the
definition of torture enmbodied in the Convention had been incorporated in the
Panamani an | egal system and included in articles 156 to 160 of the Penal Code.
Panamani an | aw al so foll owed the definition of torture contained in the

I nter-American Convention to Prevent and Punish Torture of the Organization

of American States. All legal decisions were required to take account of

the definition of torture enbodied in those instrunments. Mreover, the
Judi ci al Code prohibited the rel ease on parole of any person convicted of an
of fence of torture or ill-treatnent.

4, Article 21 of the Constitution provided that all |egal requirenments
must be met in bringing | egal proceedi ngs and anyone subjecting a detainee
to a prohibited act of cruelty was |iable to dism ssal and prosecution
Article 160 of the Penal Code provided for two to five years' inprisonment
for public servants found guilty of torture or ill-treatnent; a public
servant who subjected a detainee to ill-treatnent woul d be sentenced to
between 6 and 20 nonths' inprisonnent.

5. Article 22 of the Constitution provided that, a person suspected of
having committed an offence had the right to be presuned innocent until proven
guilty by the Attorney-General's O fice. A person who was arrested nust be
informed of the reasons for his arrest in terms commensurate with his |evel of
education and had the right to appoint a | awer or to receive legal aid if he
could not afford his own |lawer. Public servants could not carry out body
searches w thout a warrant.

6. At the initiative of the Attorney-Ceneral's Ofice, all prisons had
installed | ocked “prison letterboxes” to receive prisoners' conplaints of
human rights abuses. The |etterboxes were opened every month in the presence
an official of the Attorney-General's Ofice and a representative of the
Director of the prison, and the conplaints examned. In addition, the
Judi ci al Code specified that judges, nagistrates and investigating officials
shoul d visit the prisons each nonth to report to the inmates on their cases,
in terms they could understand, |listen to conplaints and suggestions and check
on the physical conditions of their detention. The Judicial Code further
provided that, fromthe tinme of their arrest, suspects had the right to
appoint a |l awer who was not only responsi ble for defending them but could
al so submit petitions, request evidence, |odge appeals, request copies of
docunents, etc.; the investigating authority was required to informthe
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accused of the charges agai nst himand of any evidence that to linked himwth
the offence conmtted. The entire proceedings were rendered void if a public
servant attenpted to obtain fromthe accused, by means of physical, noral or
psychol ogi cal pressure, confessions or statenents which inplicated another
person, and civil and crimnal proceedings mght be instituted against him

In addition, before being placed in pre-trial detention, the accused nust be

i nformed of the reasons for that nmeasure and of the factual and circunstantia
evi dence agai nst him

7. Act No. 3 of 1991 had established | ess stringent precautionary neasures
in order to limt as far as possible the nunber of people held in pre-tria
detention, including a ban on | eaving Panama w t hout authorization, the
obligation to report regularly to a public authority, the obligation to reside
within the corresponding jurisdiction and to informthe authorities of the

pl ace of residence, and the obligation on to remain confined at home or in a
heal th establishment if conmittal to such an establishnent was medically
justified. Under that Act, a person could not be held in pre-trial detention
for an all eged offence carrying a sentence of under two years' inprisonnment,
or if the accused was a wonman who was either pregnant or breastfeeding, or a
person over 65 years of age, a drug addict or an al coholic undergoing
treatment, in which case the authorities nust verify that the accused was

i ndeed undergoi ng such treatnent. Judges endeavoured to i nmpose the | east
stringent precautionary measure possible in the |light of the circunstances
surroundi ng the case, including the risk that the defendant m ght attenpt to
fl ee, destroy evidence or commt a violent act, and the seriousness of the

al | eged of f ence.

8. No one coul d be exenpted fromcrimnal responsibility for violating any
principle enbodied in the Constitution, even if he clained to have acted under
superior orders. The sole exception related to nenbers of the police force,

al t hough, the Case Law of the Supreme Court of Justice had established that
they could not conmt a nurder or other serious violation of human rights with
the justification that they were acting on orders and nust answer for their
actions.

9. The Penal Code provided for the deferral of sentence in the event of
serous illness or in the case of a wonan who was pregnant or had recently
given birth; in addition, if the convicted person suffered froma nenta

di sorder or was unable to understand the nature and inportance of the sentence
i mposed on him it would be deferred until he had recovered. Pursuant to

Act No. 19 of 1991, the Suprene Court's Third Adm nistrative Litigation

Di vi sion was responsi ble for proceedings relating to human rights violations
and, specifically, acts of torture committed by public servants. For that
purpose, it was not required that the injured person should have previously
exhausted all adm nistrative renedies.

10. Extradition applications relating to an offence, particularly one
involving torture, should be submtted through the appropriate diplomatic
channels to the Mnistry of Foreign Affairs, which would ensure that all the
conditions provided for in international |aw were nmet. Extradition was then
granted, subject to conpliance with certain requirenents and provi ded
specifically that the person in question would not incur the death penalty,
torture or other cruel, inhuman or degrading treatnment. A person whose
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extradition had been requested could be held in detention for a period

of 60 days during which all procedural guarantees were accorded. The person
in question could bring a notion challenging the decision before the Crim nal
Di vision of the Supreme Court of Justice. |If the extradition was granted, the
requesting State had a period of 30 days in which to take the person sought
into its charge. Paragraph 38 of the report provided detailed information on
the rules for extradition in cases involving drug-rel ated of fences. The
Panamani an Judi ci al Code provided that the State would of its own notion bring
crimnal proceedi ngs agai nst any foreigner in Panama who was sought in anot her
country, including for acts committed in violation of the Convention; once the
i nvestigation had been conpleted, the State would either extradite that person
to the country in question or initiate proceedings in Panana. Panamani an

nati onal s could not be extradited.

11. The manner in which the prison system operated was al so i nmportant in
terms of the inplenentation of the Convention. Article 28 of the Constitution
| aid down the principle that the objective of the systemwas to rehabilitate
and to re-integrate prisoners, who received individualized treatnment from

i nterdisciplinary teans conposed of psychiatrists, social workers, and other
professionals. It was intended to provide teaching and vocational training in
all prison establishnents and, under certain circunstances, prisoners were
authorized to attend courses of study outside the prison. The Mnistries for
Trade and Industry and for Education, the United Nations, the UNDP and a
Spani sh institute had established a programme whereby prisoners underwent
appropriate training and, subsequently, upon their rel ease, received a subsidy
to set up their own small enterprise. A centre also existed where wonen were
hel ped to readjust upon their release and taught arts and crafts. Prisoners
who wor ked were paid, part of their wage went to the prison, part was
deposited in a savings account and part went to their famly. Lastly, each
prison had a human rights office, a | egal consultation service and a |legal aid
service for prisoners.

12. Articles 336 to 342 of the Penal Code dealt with cases of abuse of
authority, illegal deprivation of liberty, failure to conply with the
procedures required by law, unduly prol onged detention, etc. Such provisions
enphasi zed the responsibilities of the prison system which was adm ni stered
by the National Prisons Departnent. That body, which came under the

M nistries of the Interior and of Justice, was responsible for ensuring
conpliance with the mnimumrules |aid dow by the United Nations.

13. The principle of territoriality was governed by articles 7 to 12 of the
Panamani an Penal Code. The conpetence of the Panamani an system of justice
extended to any offence, and particularly torture, conmtted abroad by a
Panamani an with diplomatic i mmunity or where the injured party was a
Panamani an nati onal and offences commtted by a foreigner who was in Panama.
Acts of torture were anmong the offences that were automatically prosecuted.
The principle of territoriality also applied, where necessary, to persons in
respect of whom extradition had been refused on the grounds that they were
bei ng prosecuted for political offences.

14. Menmbers of the national police were prohibited fromenploying torture or
excessive force that m ght cause death, except in exceptional cases where
their owm |lives or that of a person they were required to protect was at risk.
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The sane prohibition applied to officers of the Criminal Investigation
Service, a subsidiary organ of the Attorney-General's O fice which conducted
the prelimnary stage of the investigation; it was |ikewi se prohibited for the
menbers of either police body or of any other authority to invoke exceptiona
ci rcunstances, such as a state of war or a state of energency as justification
for torture or other cruel, inhuman or degrading treatnent. Capita

puni shment did not exist. All menbers of prison staff underwent a rigorous
sel ection process before they were recruited and subsequently received regul ar
human rights training. 1In 1997, the University of Panama had introduced a
speci al five-senmester course for prison warders. The United Nations

Latin Anerican Institute for the Prevention of Crime and the Treat ment of

O fenders al so organi zed courses in various countries of the region

Article 41 of the Constitution upheld the right of every person to submt

conpl aints against the authorities, if a response was not forthcom ng

within 30 days, disciplinary or crimnal proceedings would be instituted

agai nst the public servant involved. 1In certain cases, failure to respond to
the conplaint neant that it was considered adm ssible.

15. In connection with article 14 of the Convention, articles 119 to 130 of
t he Penal Code established the civil liability of any person guilty of an
offence. Civil liability remained even if the person who had conmtted the

of fence was deemed i ncapable or if his sentence had been conmuted or pardoned;
it did not cease once the sentence had been served and was transnmitted to the
heirs of the person found guilty of the offence. A bill provided that the
victimcould participate in the crimnal proceedings with full rights,
including the right to appoint a |lawer, to submt evidence, to be infornmed of
the procedural docunents and, where necessary, to receive a pronpt exam nation
or nmedical treatnment. That text was an inportant |landmark in judicia
procedure.

16. Wth regard to article 15 of the Convention, article 2120 of the
Judi ci al Code prohibited any neasure or prom se, coercion or threat in order
to secure a statenment fromthe accused, the victimor a witness. Article 769
of the Judicial Code categorized as inadm ssible any evidence that had been
obtai ned through torture or the violation of human rights or was contrary to
morality or public order. One inportant devel opment since the previous report
was that the overpopul ated Model o prison had been denolished; the warders who
had subjected inmates to acts of torture and ill-treatment had been duly tried
and sentenced; as was their right, they had appeal ed agai nst the judgenent.
New pri sons had been constructed with a view to i nproving prison conditions.

A | aw had been enacted in Decenber 1997 which contained a series of provisions
to fill the existing judicial vacuumin connection with pre-trial detention

it provided that the duration of pre-trial detention could not exceed the

m ni mum sentence corresponding to the offence. Even if the other side
appeal ed against the acquittal of a person in pre-trial detention, the latter
must be rel eased. That provision applied |ikewise to the alleged perpetrators
of offences such as drug trafficking or nmoney |aundering, whose rel ease,

m ght, however, be subject to conditional bail. |If the suspect showed signs
of nmental disorder during pre-trial detention, he should be rel eased and
treated. Another recent devel opnent was the introduction of a regulation
authorizing marital visits to prisoners, the arrangenents for which were made
by each establishnent. There were no political prisoners in Panama. A
programe of paid work had been introduced in prisons, details of which had
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al ready been given. Conpetitions were held to select candidates for posts in
the judicial system in order to guarantee their independence, and the
successful candi dates underwent a probationary training period of six nonths.
Anot her positive devel opment was that the school offering judicial studies had
been expanded and a school offering prison-related studies had been
established within the Mnistry of Justice to nonitor conpliance with

i nternational conventions and provisions. A bill had been drafted, with the
assistance of a United Nations technical assistance programre, to restructure
the prison system which would becone an entirely autononous institution; al
appropriate nmeasures would be taken to ensure that rules regarding the
treatment of prisoners were observed. Lastly, prisons were being
conmput eri zed

17. The CHAI RPERSON t hanked the Panamani an del egation for its detail ed
i ntroducti on.

18. M. GONZALEZ POBLETE (Country Rapporteur) also thanked

M. Saenz Fernandez for his introduction and said that dial ogue was
facilitated by the fact that he had previously represented his country in
introducing earlier reports to the Cormittee. Following its ratification in
August 1987, the Convention had entered into force in Septenber 1987 and
Panama had not nade any declarations in connection with articles 20 and 22.
Panama was al so party to the Inter-Anerican Convention to Prevent and Puni sh
Torture.

19. The third periodic report of Panama, which had been due in 1996, had
been received in the spring of 1997 and it had been purely owing to reasons of
organi zation, and certainly not to lack of interest, that the Commttee had
not been able to consider it during its autunm 1997 session. Unlike the
initial report, the second periodic report had adhered strictly to the
Committee's guidelines. The third periodic report was structured in the sane
way as the second report and sone paragraphs had been directly transposed. It
woul d no doubt have been easier both for the authors of the report and for the
Conmittee if the third report had been confined to new devel opnents and sinply
referred back to the second periodic report where there had been no change.

20. During the consideration of the second periodic report, the
representative of Panama had said that the definition of torture contained in
the Convention, and indeed the Convention as a whole, had been duly

i ncorporated into donestic legislation. Nonetheless, in the revised core
docunent (HRI/CORE/ 1/ Add. 14/ Rev. 1), it was stated in paragraph 102 that the

i nternational human rights provisions contained in conventions, treaties and
decl arations of principles were incorporated into the national |egal system by
means of an act which showed that they had been adopted by the Legislative
Assenbly; and paragraph 103 stated that, under Panama's Constitution and | aws,
the provisions of international human rights instruments m ght be invoked
before the | aw courts or the adm nistrative authorities only after they had
been incorporated into internal |aw through approval by the Legislative
Assenbly. It therefore appeared that the process of incorporating the

provi sions of the Convention involved two steps, and that nmeant that article 1
had not in fact been incorporated into donmestic |egislation. The Committee
woul d I'ike that point to be clarified.
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21. The situation with regard to the hierarchy of provisions in the nationa
| egal systemwas not clear. |In that connection, the Constitution stated only

that the Convention was a fundanmental [aw and not an ordinary law. Did the
di stinction between a fundanmental |aw and an ordinary law relate only to
procedural matters or did it have a bearing on the hierarchy of provisions?

22. In respect of article 2, paragraph 1, of the Convention, he requested
further details on paragraph 5 as it related to paragraph 6 of the third
periodic report. The prohibition on hol ding detai nees i ncomruni cado, if it
was i ndeed applied strictly and without exception, was highly commendabl e
since incommuni cado detention was conducive to the comm ssion of acts of
torture. The fact that judges, mmgistrates and investigating authorities were
required to visit prisons nonthly was al so a wel come neasure.

23. Article 2, paragraph 3, of the Convention was reflected in article 34 of
t he Panamani an Constitution, which enbodi ed the general principle that a
person who had commtted a manifest violation of a constitutional or |ega
provision to the detrinment of another person could not be exenpted from
responsibility on the grounds that he had acted under orders from a superior
Nonet hel ess, an exception was nmade for nenbers of the police force, in which
case the hierarchical superior who had given the order was solely responsible.
That provision appeared to contradict not only the Convention, but also the
fact that officers of the Crimnal Investigation Service were disqualified
frominvoking orders froma superior to exenpt themfromresponsibility.

24, Par agraph 29 (k) of the report which related to article 3 of the
Convention, indicated that extradition would not be granted when the executive
branch so decided, stating its reasons. That was no doubt a positive point,
since it allowed judicial proceedings to be counterbal anced by a deci sion of
the executive; the Comrittee wondered whet her the Pananmani an authorities had
ever had occasion to inplenent that provision. It was also regrettable that
the report provided no information on |legal or admnistrative provisions or on
Panama' s refugee and asylum policy. He asked the del egation to provide
clarifications on the forced repatriation, in Novenber 1996, of 88 Col onbi an
refugees, which mght well create a regrettable precedent for all Col onbi an
refugees in Panama

25. Par agraph 41 of the report stated that articles 156 and 160 of the Pena
Code qualified as an offence any act carried out by a public servant that

subj ected a detainee to any act violating human rights, the penalties for

whi ch ranged fromsix nonths' to five years' inprisonnment, depending on the
nature of the offence commtted and the category of the crine involved. It

m ght be asked whether a termof five years' inprisonment was truly
proportional to the gravity of some of the acts in question, particularly as
par agraph 29 of the second periodic report referred to prison terns of up to
15 years for the sane acts.

26. Par agraph 43 of the third periodic report stated that article 2181 (5)
of the Judicial Code did not permt bail to be granted to persons accused of
of fences agai nst individual freedom acconpanied by torture, degrading

puni shment or harassnment. Was that neasure intended to strengthen the
crimnal |aw provision against torture?
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27. Lastly, with regard to article 8 of the Convention, paragraph 38 of the
second periodic report stated that the act of torture, which was listed as a
puni shabl e of fence under Panamani an | egi sl ati on, was anmong those for which a
person could be extradited fromthe Republic of Panama. It would therefore
appear that extradition agreenents had been concluded and the Comrttee woul d
like to know whet her the Panamani an aut horities had received extradition
applications for offences covered by article 4 of the Convention

28. M. SILVA HENRI QUES GASPAR wel coned the fact that no act of torture or
ill-treatnment had been recorded in Panama, as well as the information provided
on training courses organized for prison warders. The bill that had been
drafted on the participation of victins in crimnal proceedings, reflecting
article 14 of the Convention, was also to be wel coned.

29. Wth regard to article 12 of the Convention, paragraph 68 of the report
stated that conpetent officials fromthe judiciary and the Attorney-General's
Ofice were required to carry out monthly visits to prison institutions in
order to provide all inmates with detailed information on the status of their
cases. The Committee wi shed to know whet her those visits were nmade during the
course of the inquiry or when the sentence was being served. Did a judge
responsi bl e for the enforcement of sentences ever intervene? He also asked
whet her the amesty | aw had already entered into force, since the Committee
was al ways concerned that ammesty |aws m ght be inconpatible with the
obligations deriving fromarticle 12 of the Conventi on.

30. Lastly, he requested clarifications on the incidents which had occurred
in 1995, during which it appeared that the police had opened fire on
denonstrators, killing four persons.

31. MR. SORENSEN sai d that only paragraphs 61 and 62 of the report related
to article 10 of the Convention, since paragraphs 57, 58 and 59 in fact
related to other articles. He asked whether the prohibition on torture was a
subject in its own right in the training organized for prison staff. Wre
simlar courses held for the police and what training was given to doctors?

32. The Conmittee always scrutinized statistics on the prison popul ation
particularly closely. During his visit to Panama in 1996, he had been
surprised to learn that 90 per cent of prisoners were in pre-trial detention
while only 10 per cent had been tried and convicted. What were the present
figures? The Conmittee had been very favourably inpressed during its

consi deration of the initial report of Panama by the provision which required
the judge to justify the need to place a suspect in pre-trial detention. Was
that requirenment still valid?

33. He wel comed the bill which provided for the rel ease of a person whose
period in pre-trial detention had exceeded the correspondi ng maxi mum sent ence.
Was the rel ease decision taken by the governor of the prison or by a judge?
Were the education and job progranmes organized in prisons open only to
convicted prisoners or also to persons being held in pre-trial detention?

34. He invited the Panamani an del egati on, on the occasion of the
fiftieth anniversary of the Universal Declaration of Human Rights and the
United Nations International Day in Support of Victinms of Torture (26 June),
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to recogni ze the conpetence of the Conmittee under articles 21 and 22 of the
Convention and to nmake a contribution, albeit synbolic, to the United Nations
Vol untary Fund for Victims of Torture.

35. MR. EL MASRY said that he was concerned to read in paragraph 100 of the
core docunent (HRI/CORE/ 1/ Add. 14/ Rev.1) that, in the event of foreign war or

i nternal disturbance that threatened peace and public order, all or part of
the effects of certain articles of the Constitution mght be tenporarily
suspended. Since article 28, which prohibited torture, was anong those cited,
he woul d wel come further information, since that woul d appear to be contrary
to article 2, paragraph 2 of the Convention

36. MR. YU Mnjia asked whether the State was responsible for paying
conpensation to a victimof acts of torture when the guilty party was

i nsol vent or had acted either on superior orders or in the exercise of his
duties.

37. The CHAI RPERSON t hanked the menmbers of the Panamani an del egation for
their attention and invited themto answer the Commttee's questions at the
foll owi ng neeting.

38. The Pananmani an del egation wi t hdrew.

The public part of the neeting rose at noon.




