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The neeting was called to order at 10.05 a.m

EFFECTI VE | MPLEMENTATI ON OF | NTERNATI ONAL | NSTRUMENTS ON HUMAN RI GHTS
| NCLUDI NG REPORTI NG OBLI GATI ONS UNDER | NTERNATI ONAL | NSTRUVENTS ON
HUMAN RI GHTS (agenda item 11) (conti nued)

Report on the ninth neeting of chairpersons of human rights treaty bodies
(conti nued)

1. The CHAIRMAN invited M. Sgrensen to continue his report on the
ninth meeting of chairpersons of human rights treaty bodi es which he had begun
at the 320th neeting.

2. M. S@RENSEN said that the conclusions and recomrendati ons submtted by
the Committee to States parties follow ng consideration of their reports was
one of the elenments by which the outside world assessed its work. They should
therefore be drawn up with the utnost attention to detail. The genera
principle had been to read out the conclusions and reconmendations to

del egations the day after reports were considered. That nmeant the rapporteur
and the alternate rapporteur would, on average, have 24 hours to draw up the
recommendati ons and present them for conments at a cl osed neeting.

3. M. MAVROVMATI S noted that since certain countries would still regard
that time-frame as inadequate, it should be flexible, depending on the reports
and countries under consideration

4. M. ZUPANNIN noted that, although |laws and |egislation in nost European
countries were drawn up by university academ cs, the del egati ons which
appeared before the Committee were not conposed of people who drafted codes
and laws, but rather of officials fromvarious mnistries whose main function
was to nmaintain the established order and protect the inmage of the State.
Possibilities of an in-depth technical dial ogue between the Cormittee and
country del egations were therefore limted. As a neans of raising the |eve
of the discussions, the Committee could ask del egations very specific | ega
guestions, which would induce States parties to send del egati ons of a higher

| evel when their subsequent periodic reports were considered.

5. In response to a remark by M. MAVROWATI S concerning the conposition of
the del egati ons appearing before the Hunan Rights Commttee, the CHAI RMAN drew
the Committee's attention to rule 66 of the rules of procedure, entitled
“Attendance by States parties at exam nation of reports”.

6. M. SARENSEN recalled that it had been proposed to group subjects of
concern with recommendati ons under a single heading, as the latter were
corollaries of the forner.

7. M. CAMARA considered that while a subject of concern should indeed
correspond to a recomrendation, the two types of observations shoul d not
necessarily be placed under the sane headi ng.
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8. M. MAVROVWMATI S said that he could think of sone subjects of concern
whi ch woul d not inevitably call for a recomrendation by the Commttee, and
that in sone cases the State party al one coul d deci de whi ch neasures were
appropri ate.

9. M. YAKOVLEV agreed that subjects of concern could be broader in scope
than recommendations. Certain historical factors specific to a country coul d,
for example, be subjects of concern without calling for a reconmendation

by the Committee. On the other hand, questions such as pre-trial or

i ncommuni cado detention should be the subject of specific and targeted
recommendat i ons.

10. The CHAIRMAN said that, if he understood the general trend energing in
the Comm ttee, nost nenbers favoured maintaining two separate headings,
namel y, “Subjects of concern” and “Recomendati ons”.

11. It was decided to maintain two separate headi ngs.

12. M. SOARENSEN said the section on “Factors and difficulties inpeding the
application of the provisions of the Convention” still had to be discussed.
While there was general agreenent that it could be onmitted in the absence of
such factors or difficulties, the question had ari sen on several occasions
whet her the Committee should refrain fromnentioning certain factors so that
the State party woul d never have the inpression that the Cormittee, by

i nvoking the constraints faced by the country, dispensed it fromits

obl i gati ons under the Convention

13. M. MAVROVMATI S noted that such factors and difficulties could either be
anenable to control by the State or the result of an external situation over
whi ch the State had no control

14. M. CAMARA wonder ed whet her such factors should even be referred to in
the concl usi ons and recommendati ons. When consi dering the case of Cuba, the
Committee had deemed it inmpossible to exonerate that country on the grounds
that it had been subject to an enbargo for over 30 years. Simlarly, it had
recently decided that it could not absolve Israel on the grounds that it was
coping with acts of violence. The Comrittee could not, w thout contradicting
article 2, paragraph 2, of the Convention, declare that certain factors or
difficulties inpeded the application of the Convention. Perhaps the nost
seni or menmbers of the Committee could describe the Commttee's past experience
of that question.

15. The CHAI RMAN pointed out that, in the past, reference to factors and
difficulties inpeding the application of the Convention had never involved
even the slightest value judgenent. The Conmittee had nmerely recogni zed the
exi stence of certain circunstances, w thout indicating its approval or

di sapproval. Recognizing that a State party was confronting certain problens
which it had to resolve inplied no judgenent whatever. Sone circunstances
were conpletely neutral, such as a country's size or a total |ack of
resources, which nmade it difficult to draw up a report; others, such as an

i nsurrection or war, were nentioned without the matter of approval or

di sapproval ever being brought up, and much | ess invoked as a justification
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16. M. YAKOVLEV believed there were two types of factors which could inpede
t he application of the Convention, nanely, historical, ethnic or geographic
factors over which the States had no control, on the one hand and, on the
other, factors related to governnent policy. They should be dealt with in a
di fferent way, on the understanding that an insurrection could in no

ci rcunmst ances be used as an excuse for violating the Convention, any nore than
a state of war could suspend the absolute prohibition of war crines.

17. M. EL MASRY considered that a distinction should be nade between m nor
difficulties, and in particular those involving material or adm nistrative
probl ems which woul d affect the punctual subm ssion of reports, and
difficulties directly connected with the use of torture. 1In the latter

case, absolute vigilance was called for

18. The CHAIRMAN said the discussion indicated that each situation had to be
tackled in a different way, on the understanding that certain factors could
sometines be legitimately invoked. The decision would probably be difficult
in a few cases.

19. M. SARENSEN was still of the view that, although the Committee had
every right to mention certain factors which it thought inpeded application of
the Convention if they led to torture it was indispensable to nention that
article 2, paragraph 2, of the Convention stipulated that the prohibition of
torture was absolute. That was of fundanental inportance.

20. The CHAI RMAN suggested, in view of the observations nade, the adoption
of the follow ng guideline: apart fromthe few cases in which factors, such
as poverty, were purely structural, most of the difficulties in question arose
frominstability in the State party; the Conmttee should therefore, while
recogni zi ng such difficulties, recall that in any event, under article 2,

par agraph 2, of the Convention, the state of necessity should never be invoked
to justify failure to observe the provisions of the Convention

21. It was so deci ded.

22. M. EL MASRY pointed out that in cases where the Committee did not

i nvoke the provisions of article 2, paragraph 2, of the Convention, it should
not give the inpression that it accepted the factors in question as a
justification.

23. The CHAI RMAN concurred, but enphasized that only in extremely rare cases
would the Committee nention difficulties without referring to article 2. He

t hanked M. Sgrensen for his extrenely useful report on the neeting of

chai rpersons of human rights treaty bodies.

24. M. ZUPANNIN noted that, froma technical standpoint, it could be

consi dered that there were a nunmber of standard questions of inportance to the
Conmittee which were valid for all countries, regardless of their |evel of
devel opnent, culture or |egal system One exanple was the 24-hour limt on
police custody. A series of such standard questions relating to crimna
procedure, the training of police officers and doctors, etc. could be conpiled
and included in a standard questionnaire to be sent to States parties in
accordance with article 19. The Commttee would thus have a set of
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conparative criteria on the basis of which it could consider the case of each
country in a broader and nore objective context. The preparation of the
guestionnaire would, of course, be a delicate matter requiring patience and
resources, but it could be regarded as a long-termexercise. It would provide
the Conmittee with an invaluable | egal tool enabling it, for exanple, to
assert that police brutality tended to be nmore frequent in countries where
police custody was over 48 hours. It would also provide a general picture of
the situation and permt the adoption of a nore rational approach

25. The CHAI RMAN considered that suggestion extrenely useful. Several years
previously, M. Voyane, the Committee's former chairman, had, with the help of
the secretariat, drawn up a series of questions of special inportance to the
Committee which had been sent to States parties to provide themw th gui dance
in preparing their reports. The questionnaire would be distributed to nmenbers
at the next session so that they could embark upon the process to which

M. ZupanOi O had referred.

26. M. YAKOVLEV noted that a standard questionnaire shoul d nonet hel ess

| eave enough | eeway to cover a range of situations which was extrenely
diverse. A 24-hour police custody limt mght not be feasible in an isol ated
region where it was physically inpossible to refer a case to a judge within
that period. Mreover, certain countries considered the assize court system
to be the only one acceptable, while others preferred another type of court

wi thout jury. In short, such standard questions could never have standard
answers, and each would have to be considered in the light of the system
peculiar to the country under consideration

27. The CHAIRMAN replied that the Commttee nust of course be realistic, and
that there was no question of expecting standard replies fromcountries.

28. The neeting was suspended at 11.00 a.m and resuned at 11.15 a. m

CONSI DERATI ON OF REPORTS SUBM TTED BY STATES PARTI ES UNDER ARTI CLE 19 OF THE
CONVENTI ON (agenda item 7) (continued)

Letter from Ammesty International to the Committee Chairnan concerning the
situation in Eqypt

29. The CHAI RMAN announced that he had received a letter from Amesty
International dated 6 May 1998 in which, after referring to the
recommendati ons made by the Committee concerning Egypt in 1994 and 1996, it
reported all egations of acts of torture which had allegedly taken place since
the Committee's inquiry under article 20. It requested the Conmittee to
consi der asking Egypt for a supplenmentary report on the neasures it had taken
to give effect to the Conmmttee's recommendati ons followi ng that inquiry. The
Committee had at | east three possibilities of reacting to the letter. It
coul d acknow edge receipt and, in the light of the information presented,
request a supplenentary report fromthe State party. It could also decide
that, owing to its workload, it would not consider the situation in Egypt
until that question was included in its programe of work. Lastly, since
Egypt's third periodic report was already |ate, rather than requesting an
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additional report, the Cormittee could send a rem nder to the Egyptian
Government asking it to include replies to the questions rai sed by Ammesty
International in its third periodic report. For his part, he was in favour of
the latter solution, which was nore consistent with the idea of a continuing
di al ogue.

30. M. S@ARENSEN, who had taken part in the mi ssion of inquiry on Egypt

in 1996, concurred. The Comm ttee could substantiate its request by pointing
out to the Egyptian authorities that it had adopted new guidelines for the
preparati on of reports of action taken on recomendati ons made under

article 19. 1In the case of Egypt, it could expand its request and ask for
information in respect of the reconmmendati ons made under article 20, since
they had been published in the Committee's annual report to the Genera
Assenbl y.

31. The CHAI RMAN added that he coul d append a copy of Amesty
International's letter to the one he would send to the Egyptian Governnent, as
suggested by M. Sgrensen, and request the Government's observations on the
all egations it contained.

32. M. CAMARA believed the Chairman could also request in his letter, in
application of rule 66 of the rules of procedure, that the del egation
presenting the report to the Comm ttee should consist of specialists with
experience in the subjects addressed, so as to ensure that it could reply with
precision to the Committee's questions.

33. The CHAIRMAN said that he could i ndeed nake that request after
describing the Conmttee's new guidelines.

34. M. MAVROVMATI S asked whether the Conmittee would be kept inforned of
the reaction to the letter

35. The CHAIRMAN confirmed that it would be. |If there was no objection, he
woul d take it that the Comm ttee wished himto send a letter to the Egyptian
CGover nment as agreed

36. It was so deci ded.

The public part of the neeting was suspended at 11.25 a.m
and resuned at 11.50 a.m

I nformati on _concerning |srae

37. M. EL MASRY renmi nded the Comrittee that it had been informed, by a
press release issued by a Pal estinian non-governmental human rights

organi zation, that a person who had admtted killing two Pal estinian detai nees
while working for the Israeli security services, and who had been granted a
presidential pardon for his act, had recently been appoi nted deputy adviser to
the Israeli Prime Mnister on anti-terrorist matters. The non-governnenta
organi zati on considered that his appointment to that position was tantanount
to legitimzing extrajudiciary executions. He would |like the Conmittee to
determ ne whether that information should be forwarded to the State party,
together with a request for its observations.
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38. M. GONZALEZ POBLETE considered that there was no provision of the
Convention that authorized the Commttee to make such a request of a State
party. It would amount to challenging a decision by the national authorities
whi ch had nothing to do with the application of the Convention, and woul d thus
constitute interference in the internal affairs of the State.

39. M. MAVROVWMATI S, while acknow edging that the nmatter was very serious,
considered that the Conmttee, had it wished to do so, should have raised it
during the consideration of the second periodic report of Israel, which it had
just conpl et ed.

40. M. SORENSEN agreed, and added that since no nenber had raised the
qguestion during the consideration of the second periodic report of Israel just
a few days earlier, the Conmttee could not, at the present stage, send a
verbal or witten comunication on the subject to the State party.

41. The CHAIRMAN said he took it that the nmenbers of the Comm ttee
considered that the question should be left in abeyance for the tine being,
even if that meant raising it during consideration of Israel's next periodic
report.

ORGANI ZATI ONAL AND OTHER MATTERS (agenda item 5) (continued)

42. M. EL MASRY, referring to the difficulties raised by the Committee's
present procedures which consisted in adopting recomrendati ons and concl usi ons
on the reports submtted by States parties i mediately after their

consi deration, proposed that the recomrendati ons should be adopted at the end
of the session, so that Conmittee menmbers could study the texts in detail once
they had been typed and translated into the various working | anguages.

43. Furthernore, sone del egations had conpl ained that the Committee's
procedure left themonly a few hours to prepare replies to the nunerous
guestions that were posed. Wuld it be possible for Comm ttee nmenbers,
through the secretariat, to submt in advance the questions they intended to
raise with the States parties whose reports were under consideration, so that
the States would have sufficient tine to reply in detail?

44, The CHAI RMAN noted, with respect to the second suggestion, that the
Committee had already considered a solution of that nature which it had

rej ected because of the practical problens it would raise. Concerning

M. El Masry's first proposal, he recalled that the Comm ttee had deci ded that
recomendati ons and concl usions would in general be studied and adopted the
day after the reports were considered. He suggested that the Commttee should
foll ow that procedure on a trial basis before considering other solutions.

45, Replying to a question fromM. EL MASRY, M. BRUN (Secretary of the
Conmittee) indicated that 24 hours would suffice to type up handwitten
recommendati ons and concl usions, but that it wuld take at |east 3 or 4 days
to translate them
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46. M. SORENSEN feared that deferring the consideration of recommendations
and conclusions to the end of the session could lead to om ssions and
confusion, and was in favour of maintaining the present procedure.

47. Fol | owi ng an exchange of views between M. GONZALEZ POBLETE,

M. MAVROVMATIS and M. EL MASRY, the CHAIRMAN said that in future a 48-hour
peri od woul d el apse between the oral presentation of a State party's report

and the Commttee's consideration of its recomrendati ons and concl usi ons on

the report.

The neeting rose at 12.25 p. m




