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The neeting was called to order at 3.05 p.m

CONSI DERATI ON OF REPORTS SUBM TTED BY STATES PARTI ES UNDER ARTI CLE 19 OF THE
CONVENTI ON (agenda item 7) (continued)

Second periodic report of Guatermala (continued) (CAT/C 29/ Add. 3;
HRI / CORE/ 1/ Add. 47)

1. At the invitation of the Chairman, M. Padilla Menéndez and M. Al onso
(Guatemnal a) resuned their places at the Comrittee table.

2. M. PADILLA MENENDEZ (Guatemal a) stressed the inportance of continued
cooperation with the Conmttee and other human rights bodies, particularly in
view of the assistance they had already provided in the process of peacemaking
and peace-building. Guatemala was still trying to decide which of the tasks
before it, including howto deal with the problem of inpunity, should take
priority.

3. Turning to the points raised by the Conmttee, he said that the Nationa
Reconciliation Act made it clear that persons responsible for human rights
vi ol ati ons woul d not be granted political amesty and could and woul d be

brought to trial. He could not refute the allegations in the press and
el sewhere that the so-called “death squads” were still operating. It was up
to the investigating bodies to determ ne whether they were true or not. It

was a fact that persons who had committed outrages in the past had enjoyed
i mpunity.

4, The term “delito” referred to all kinds of offence from m nor
infractions to serious crinme. For that reason, the Governnment had seen fit to
specify during its reformof the Penal Code, the punishment attached to
various kinds of crime, for exanple enforced di sappearances, and what
constituted crimnal behaviour. Thus, for instance, the rational and
proportional use of force to quell a riot or disturbance was not a crime and
coul d not be construed as such, since what was and was not adm ssible

behavi our for the police was clearly defined in Guatermala s | egislation. For
the Conmttee, that mght seemlike nmere semantics, but if it had any problem
with that interpretation it should include its comments in its
recommendati ons, on the basis of which the conpetent authorities could | ook
again at the question and any other issues the Comrittee might wish to rai se,
i ncluding that of whether Guatenala would consider making the declaration
under articles 21 and 22 of the Convention

5. M. ALONSO (Cuatenml a) said that the United Nations Verification Mssion
in Guatemal a (M NUGUA) woul d comment on cases referred to by the Country
Rapporteur, M. Gonzél ez Poblete, including the “Mncho case” in due course.

6. Wth regard to |ynchings, he agreed with M NUGUA's conclusion inits
report (A/52/330) that not enough was being done by the conpetent authorities
to investigate the crines.

7. Progress was being made in coordinating action on the problem of street
children, particularly through the Standing Committee for Children, and
details would be provided to the Committee.
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8. The di sarmanment and di sbandnment of the Voluntary Civil Defence
Conmittees was being nonitored and verified by MNUGUA. O the approxi mately
200, 000 persons who had been menbers of the Committees, only about 15,000 were
still arned.

9. The trial of persons accused of taking part in a massacre in
Cctober 1995, involving a mlitary patrol, had been transferred to a civi
court which, it was hoped, would deliver its verdict in the near future.

10. The National Civilian Police were nmonitored by an internal body, the
Ofice of Civil Responsibility. Cases of human rights violations were
transferred to the Public Prosecutor’s Ofice.

11. There were no figures by which to assess whet her amendnents to the
Weapons and Munitions Act had led to an increase in offences, although it was
cl ear that the nunber of weapons confiscated since the amendnents had gone
into force had risen considerably as conpared with previous years.

12. The Unit to protect persons on trial and persons involved in the
adm nistration of crimnal justice was not functioning as well as it mght,
for lack of resources and funds.

13. Wth regard to the new National Civilian Police and other anal ogous
security bodies, he confirnmed that the former nmilitary National Police had
been abolished and its 2,000 nenbers denobilized. Al National Cvilian
Police officers nust graduate fromthe National Civilian Police Acadeny
either, in the case of forner nilitary police officers, on conpletion of a
retraining course or, in the case of new recruits, on conpletion of initia
training. There would therefore continue to be a shortage of police officers
until the training and retraining process had been conpleted. 1In the
meanti me, the Guatemal an armed forces were collaborating in policing
activities, an arrangenent that had not been criticized by any donestic or

i nternational human rights nonitoring body. The operations in question were
al ways coordinated by an authority representing the National C vilian Police
and they woul d cease as soon as the full conplenment of trained police officers
had taken up their duties.

14. The Governnent was aware that the resources available to the Human
Ri ghts Procurator were inadequate despite the 10 per cent increase in the 1998
budget appropriation

15. Fol | owi ng the assunption of office by a civilian Governnent in 1985
after years of mlitary dictatorship, Guatemala had ratified the nain

United Nations human rights instrunents and renewed its presence in

i nternational human rights foruns. N ne years had passed, however, before the
authorities had submitted their first report in fulfilnent of the obligations
i ncurred under those instrunents. Owing to their total lack of experience and
the difficulty of obtaining the requisite data, its drafters had relied
heavily on advi sory support fromthe United Nations Centre for Human Ri ghts.
However, the Government was henceforth committed to the subm ssion of al
reports in good tinme and in strict conpliance with its obligations. 1In 1996 a
special forumw thin the Presidential Conm ssion for Coordi nati ng Executive
Policy in the field of Hunman Ri ghts (COPREDEH) had been assi gned
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responsibility for gathering material for the preparation of reports. The
forum net each nonth with representatives of conpetent public-sector bodies,
who reported on progress and difficulties. There were also plans to involve
representatives of civil society and of non-governnental organizations (NGOs)
in the drafting process.

16. He assured M. Sgrensen that he would provide himw th a copy of the
final report of the high-Ievel conm ssion established to nonitor the inquiry
into the Bishop Gerardi case. The initial allegation that public opinion had
been mani pul ated in connection with the case had been refuted since it had
energed on closer scrutiny that the President, when announcing the
establ i shnment of the Conmission, had clearly indicated that it was nerely
noni toring an investigation to be conducted by the National Civilian Police
under the supervision of the Public Prosecutor's Ofice.

17. Wth reference to M. Sgrensen's interpretation of the wording of
article 201 (bis) of the Penal Code regarding the crine of torture, it should
not be taken to inply that the author of an act of torture could evade

puni shment by stating that he was acting on orders froma higher authority.
Such a defence was not recognized either by the Convention or by the
Constitution of Guatemala. Nobody who had carried out manifestly illega
orders could plead i nnocence. The presuned author of the offence would, of
course, be required to specify in such cases who had issued the order so that
he coul d al so be brought to justice. M. Sgrensen's point would in any case
be considered very carefully and any suggesti ons made by the Comrittee woul d
be taken into account.

18. The del egation had no figures for the nunber of persons currently held
in places of detention but the relevant statistics would be transmtted to the
Conmittee at a |ater date. The Inter-Anerican Conm ssion on Human Ri ghts had
recently requested the Government to take protective nmeasures on behalf of a
group of sone 10 persons in Sol ol & Departnental Prison who had all eged i nhuman
treatment due to overcrowdi ng and unhygi enic conditions. The Mnister of the
Interior had inmedi ately sought tenporary new preni ses for the detai nees and
rel eased resources for the construction of a prison in which conditions would
be in keeping with Guatermal a's human rights conmtnments. Unfortunately,
overcrowdi ng was still a w despread problemin detention centres. The food
situation was inproving. Corrupt practices in the purchase and preparation of
foodstuffs in certain prisons had been renedied by the Mnistry of the
Interior through the conclusion of new contracts with caterers in the private
sector in February 1998.

19. Wth regard to the alternatives to custodial neasures, it was certainly
not the intention of Guatemal an |legislators to fill up detention centres by
ruling out alternative neasures. The object of the amendnent to the Code of
Crimnal Procedure referred to by a nenber of the Committee had been to
prevent persons accused of serious crinmes from abusing certain renedies

avail abl e under CGuatemalan law. |In the case of pre-trial detention, the Code
of Crimnal Procedure had recently been anmended so as to reduce the duration
of preparatory proceedings fromsix to three nonths and, in exceptional cases,
to one nonth.
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20. The del egati on was unable to provide the information requested on the
training of prison staff, the contents of curricula and the question of

i n-service training. However, COPREDEH organized training courses and

| ectures on human rights for National Civilian Police officers, prison guards,
arny officers and other security personnel

21. The Supreme Court of Justice was el ected by the Congress of the Republic
froma list of 26 candi dates proposed by a Nom nations Committee conposed of
uni versity vice-chancellors, the deans of the law faculties of each
university, representatives elected by the General Assenmbly of the College of
Lawers and Notaries, and representatives elected by the judges of the Appeals
Court. The 13 Suprene Court judges were elected by a two-thirds nmgjority of
the Nom nations Conmittee. They then elected a President for a one-year term
The Appeal s Court judges were also elected by the Congress of the Republic
froma list conpiled by a Nom nations Comrittee conposed of deans of |aw
faculties and a representative of the College of Lawers and Notaries. Judges
of first instance and justices of the peace were elected through an interna
Suprene Court procedure. A new Attorney-Ceneral had recently been el ected and
woul d take office on 18 May 1998. The el ection procedure was simlar to that
for Suprenme Court and Appeals Court judges. The Nomi nations Comittee
submitted a list of six candidates to the President of the Republic who took
the final decision. The procedure was different for the Government

Procurator, who was a public official appointed by the President of the
Republ i c.

22. Reports to human rights treaty bodies had not hitherto been made public
but the recommendati ons of the Conmmittee against Torture following its
consideration of Guatemala's initial report had been publicized. A press
conference had been held and copies distributed to the nedia. |In future al
docunents intended for human rights treaty bodi es would be circul ated wi dely.

23. Activities in the areas of rehabilitation and conpensati on were nainly
linked to the sequelae of the internal armed conflict, and in that regard the
Nat i onal Reconciliation Act provided for the establishment of a commission to
det ermi ne conpensation to victins, under the Mnistry of Peace. COPREDEH had
initially proposed a nationw de survey to determ ne the nunber of whereabouts
of the victins, particularly in Verapaz, which was the area nost affected by
the conflict. The CGovernnment hoped to nake a start on compensating the
victinms in conformty with the National Reconciliation Act.

24. There were al so some cases which had been referred to the Inter-Anerican
Commi ssi on on Human Rights and in which Guatermal a had agreed to ami cable

settl enents. One case, regarding the death of a Civilian Patrol menber in

Col ot enango had al ready been resol ved, and an anicable settlement was pendi ng,
in another case, relating to an eviction froma plantation in Quetzaltenango

departnment. There were other cases as well in which the Governnent had
expressed its interest in reaching an anicable solution, w thout prejudice to
t he continuance of proceedings still pending against the perpetrators of human

rights offences. Sentence had al ready been passed in the Col otenango case
agai nst several fornmer nenbers of the Civilian Patrol for their deplorable
acts during the arnmed conflict.
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25. The National Reconciliation Act was not applicable to any case invol ving
viol ations of human rights or in connection with the internal armed conflict.
To date, it had been applied to only three cases, at the request of former
menbers of the Cuatenal an National Revolutionary Unit Mwvenent (URNG . There
was a wel |l -known case of several soldiers who had been tried for causing the
deat h of the anthropol ogi st Myrna Mack Chang, and who had repeatedly been

deni ed the benefits of the Act, but as far as the Government knew, it had
never been applied abusively.

26. The del egati on woul d convey to the authorities the Commttee's w shes
regarding the International Day in Support of Victims of Torture and
Guatemal a's contribution to the United Nations Voluntary Fund for Victins of
Torture.

27. In reply to the concerns expressed by M. Mavrommatis, human rights
culture in Guatemal a was still in its infancy, but the Governnent was sure it
was on the right path to building and broadeni ng respect for human rights
anong all Guatenal ans.

28. COPREDEH had been created in 1991 and begun functioning in 1992. It was
chaired by Dr. Christian Tomuschat, who had been an i ndependent expert of the
Conmi ssion on Human Rights on the situation of human rights in Guatemal a and
was General Coordinator of the Commission to Clarify Past Human Ri ghts

Viol ations. He had conceived of COPREDEH as a coordi nati ng body whi ch would
provide a unified response by the entire governnmental systemto its
international commitnents in the field of human rights, as, despite the fact
that Guatemal a had ratified many international human rights instrunments, the
only previous governnental response to those commitnents had been a small unit
of two persons within the Mnistry of Foreign Affairs to deal with human
rights matters. The Conmi ssion had been created thereafter with an

Executive Board conprising the Mnister of National Defence, the Mnister

of the Interior, the Mnister for Foreign Affairs, and the Attorney-Genera

of the Republic, and a personal representative of the President,

Ms. Marta Altolaguirre, as coordinator. That was how t he Comm ssion had
functioned originally. Later, the Organic Law of COPREDEH had been anended,
expandi ng the Commi ssion to include the Coordi nator of the CGovernnent Peace
Commi ssi on, who was in charge of negotiating the peace process. Later still,
the Procurator-GCGeneral of the Republic had been added to its menmbers. Wth
the Agreement signed on 29 Decenber 1996, the Peace Commi ssion had
automatically been abolished, and therefore its representative no | onger
served on the Commission. The Agreenent had al so created the Mnistry for
Peace, but it had not yet been given a seat on the Comr ssion as its functions
were not deemed to have any relation to the Comm ssion's purpose.

29. The main function of the Comr ssion was to nonitor the observance of
human rights anmong the units of the Executive concerned. It had no powers to
investigate or to receive conplaints. It tried to strengthen the powers of
the Procurator for Human Ri ghts, whose functions were quite different. The
Gover nment thought of the Procurator as an external auditor of the work done
by the Executive in the field of human rights and of the Comm ssion as an
internal auditor. The Conmission's activities would, it was hoped, |eave the
Procurator with less work to do on violations. The Conm ssion's functions and
conmposition mght soon be redefined, but the project was still in draft form
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30. The Fi nanci al Police, which was due to be abolished, was responsible for
investigating all offences or crinmes that nmight danage the economc interests
of the State, including smuggling, drug trafficking and illegal cropping; the
new National Civilian Police would have the task of dissolving it. The

prem ses of the forner Mobile Mlitary Police had been taken over for the
National Civilian Police school, and the Governnment hoped to do the same with
the prem ses of the fornmer Financial Police.

31. A question had been asked about the “mlitary conm ssioners” and their
“dempobi | i zation”, which he put in quotes because nany of themwere said to
remain arnmed. It was true that many of them had kept their weapons, firstly

because they were their own property and secondly because they had been
authorized to do so in consideration of their status. The weapons situation
was currently changing, however: it had been made illegal to bear arns

wi thout a permt fromthe Departnent of Wapons and Munitions Control. There
were several cases of forner Conmi ssioners who had been remanded in custody or
indicted for conmmtting of fences on that count. The Governnent deliberately
did not speak of the former Civilian Patrols or mlitary comm ssioners because
they had ceased to belong to the arned forces and were civilians who nust
conply with the law or face prosecution

32. The del egation of Guatemala w thdrew.

The public part of the neeting was suspended at 4.30 p. m
and resuned at 5.45 p.m

Concl usi ons and reconmendations of the Conmmittee

33. At the invitation of the Chairman, M. Padilla Menéndez and M. Al onso
(Guatemal a) resuned their seats at the Comrmittee table.

34. The CHAIRMAN invited the Country Rapporteur to read out the concl usions
and recomendati ons adopted by the Comrittee concerning the second periodic
report of Guatenal a.

35. M. GONZALEZ POBLETE (Country Rapporteur) read out the follow ng text:

“The Commi ttee considered the second periodic report of CGuatemal a
(CAT/ C/ 29/ Add. 3) at its 324th and 325th neetings, on 7 May 1998
(CAT/ Cd SR. 324 and 325) and adopted the follow ng concl usi ons and
recommendat i ons:

A. | nt r oducti on

1. Guat emal a acceded to the Convention on 5 January 1990. It has not
subm tted the declarations provided for under articles 21 and 22 of the
Conventi on.

2. CGuatenala is also a State party to the Inter-American Convention
to Prevent and Punish Torture.
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3. The report was subnitted on 17 February 1997 and covers the

peri od between 31 July 1995, when the first report was submtted, and

30 August 1996. During the Conmittee' s consideration of the report, the
CGuat enal an del egati on gave updated information in its oral presentation

and submitted an addendum contai ning information covering the the period
between 1 January 1997 and 31 March 1998.

4, The Committee's work was conplicated by the fact that the report
does not adhere to the general guidelines adopted by the Conmittee on
the formand content of periodic reports, which stipulated that reports
should follow the order of the articles of the Convention (arts. 1

to 16).

B. Positive aspects

1. The Agreement on a Firm and Lasting Peace, signed on
29 Decenber 1996, which ended the prol onged arned conflict.

2. The elimnation of all State-pronpted policies that violate human
rights.
3. The procl ai med wi sh of the State authorities to pronbte a thorough

reformof the administration of justice and of public security, with a
view to rectifying the shortcom ngs of the Judiciary, the Public
Prosecutor's O fice and the National Police.

4, The denobilization of the Voluntary Civil Defence Commttees,
whose nenbers were reported in the past to have conmtted the npst
serious violations of human rights.

5. The restriction of mlitary jurisdiction to essentially mlitary

crimes and mi sdemeanours and consequent transfer to ordinary courts of

al | proceedi ngs agai nst nenbers of the arnmed forces for ordinary crines
and simlar acts.

6. The dem litarization of the police forces and the start made on
restructuring theminto a single National Civil Police with the

di sbhandnent of the Mbile MIlitary Police and the professionalization of
the police function through the establishnent of the Police Acadeny
where anybody wi shing to join the force, obtain pronmotion or specialize
must undergo training. The Comrittee noted with satisfaction that the
training of nmenbers of the police will henceforth include, as a priority
subj ect, the study of human rights and the analysis of the principa
international instrunments in this sphere, in accordance with the

provi sions of article 10 of the Conventi on.

7. The inmpl ementation of intensive training progranmes in substantive
crimnal law for serving judges and the strengthening of the College of
Legal Studies to ensure that posts are filled by the best-qualified
judges, through a selection process based on objective technica
criteria.
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8. The process of purging the National Police and the Financial
Police through the dism ssal of nmenbers suspected of involvement in
human rights viol ati ons.

9. The raising of the mninmum age for bearing firearns to 25 years.

10. The nunerical reduction in the strength of the arned forces.

C. Factors and difficulties inpeding the application
of the provisions of the Convention

1. Continued grave qualitative and quantitative weaknesses in the
Judiciary, the Public Prosecutor's Ofice and the Police, which are the
State institutions responsible for ensuring the safety of persons and

| ayi ng the foundations for the functioning of a State which will respect
and guarantee human rights.

2. The repeated i nstances of intimdation of judges, prosecutors,

wi t nesses, victins and their relations, human rights activists and
journalists, which largely accounts for the absence of decisive action
by the bodies that should investigate and try crinmes and for the

conti nuance of inpunity. Article 13 of the Convention nakes States
responsi ble for the protection of victinms and w t nesses.

3. The delay in putting into operation the Service for the Protection
of Persons involved in Proceedings and Persons connected with the
Admi ni stration of Justice.

4. The i nadequacy of the funds allocated by the State to the Human

Ri ghts Procurator, which limts his activities in the investigation of

al l eged hurman rights violations by State agents, and in the pronotion of
a culture of tolerance and respect for these rights, at a tinme in the
country's history when particul ar inportance should be attached to those
functi ons.

5. The spread in Guatenal an society of a deep-rooted culture of
vi ol ence, which it has not proved possible to reverse.

D. Subjects of concern

1. The persistence of inpunity for crines, particularly grave human
rights violations.

2. Al t hough the nunber of reports of torture has declined there are
still problens due to inconpetence in the Public Prosecutor's Ofice,
the Judiciary and the Police, which are the State bodi es responsible for
i nvestigating such reports, identifying and arresting the perpetrators
and bringing themto trial

3. The increase in the nunber of reports of cruel, inhuman or
degradi ng treatnment by State agents.
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4, The proliferation of unlawful possession of weapons by private

i ndi viduals, which is largely responsible for the high | evels of
crimnal violence that seriously jeopardize the safety of citizens and
underm ne confidence in the institutions of the rule of |aw

5. The faulty definition of the crime of torture in article 201-A of
t he Penal Code, which is not consistent with article 1 of the
Conventi on.

E. Recommendati ons

1. Intensification of efforts to elucidate past grave viol ations and
to ensure that such situations do not recur. Articles 11 and 12 of the
Convention require that the State should proceed ex officio to a pronpt
and inpartial investigation of any report of torture.

2. Conpl etion of the process of setting up a single National Civi
Police, with the disbandnent or denobilization of the Financial Police.

3. Conti nuance of the process of reducing the nunber of permts to
carry firearnms to the strictly essential m nimum

4, The putting into operation as soon as possible of the Service for
the Protection of Persons involved in Proceedi ngs and Persons connected
with the Admi nistration of Justice

5. The allocation to the Human Ri ghts Procurator of the necessary
funds for effectively carrying out, throughout the national territory,
the functions and duties assigned to and enjoi ned upon hi munder the
Constitution and the | aw

6. Har noni zation of article 201-A of the Penal Code with the
definition of torture contained in article 1 of the Convention

7. The Committee renminds the State authorities that their
representatives inforned it, during its consideration of the Initial
Report, that the process of preparing the declaration referred to in
article 22 of the Convention had been initiated and that in their view
no obstacl es existed to conpleting the process.

8. The prompt submi ssion, if possible during the com ng year, of the
Third Report, the formand content of which should conply with the
previ ousl y-nenti oned gui delines on the presentation of reports.”

36. The CHAI RMAN t hanked the del egati on of Guatenala for the abundance and
clarity of the information it had | aid before the Conmittee, reflecting the
dept h of the changes that were being nmade in that country, and for the spirit
in which that information had been submtted.

37. M. PADILLA MENENDEZ (Guatemal a) thanked the Conmittee and the Country
Rapporteur for the opportunity to report on the situation in Guatemal a, and
for their acknow edgenent of the progress that had been achi eved. The
concl usi ons and recomrendati ons would be transmtted to the Governnment for
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i npl enentation as the prevailing circunstances allowed, with priority for the
timely subm ssion of the third periodic report and the recommendati ons
pertaining to articles 1-16 of the Convention

38. M. ALONSO (CGuatenal a) undertook to keep the Committee informed of
progress in inplenenting its recommendati ons. CGuatenmala would persevere in
its efforts to elimnate not only torture but also other cruel, inhuman or
degradi ng treatnment or punishnment, both nationally and throughout the region

39. The del egation of Guatemala wi thdrew.

The neeting rose at 6 p.m




