UNITED
NATIONS CAT

: : Distr.
Convention against Torture GENERAL
and Other Cruel, Inhuman

CAT/ C/ SR. 309

or Degrading Treatment 19 Novenber 1997

or Punishment Original: ENGLISH

COW TTEE AGAI NST TORTURE
Ni net eent h sessi on
SUMMARY RECORD OF THE FI RST PART (PUBLIC)* OF THE 309t h MEETI NG

Hel d at the Palais des Nations, Geneva,
on Monday, 17 Novenmber 1997, at 10 a.m

Chai rman: M. DI PANDA MOUELLE

CONTENTS

CONSI DERATI ON OF REPORTS SUBM TTED BY STATES PARTI ES UNDER ARTI CLE 19
OF THE CONVENTI ON (conti nued)

Initial report of Cuba

*  The summary record of the second part (closed) of the meeting appears
as docunent CAT/ C/ SR 309/ Add. 1.

This record is subject to correction.

Corrections should be submitted in one of the working | anguages. They
shoul d be set forth in a nmenorandum and al so incorporated in a copy of the
record. They should be sent within one week of the date of this docunent to
the Oficial Records Editing Section, roomE. 4108, Palais des Nations, Geneva.

Any corrections to the records of the public nmeetings of the Commttee
at this session will be consolidated in a single corrigendum to be issued
shortly after the end of the session.

GE. 97-19287 (E)



CAT/ C/ SR. 309
page 2

The neeting was called to order at 10.a.m

CONSI DERATI ON OF REPORTS SUBM TTED BY STATES PARTI ES UNDER ARTI CLE 19 OF THE
CONVENTI ON (agenda item 4) (continued)

Initial report of Cuba (CAT/C/ 32/ Add.2; HRI/CORE/ 1/ Add. 84)

1. At the invitation of the Chairman, M. Senti Darias, M. Amat Forés,
M. Peraza Chapeau, M. Candia Ferreyra, M. Cala Segui, M. Mesa Santana,
M. Del gado Gonzalez and M ss Hernandez Quesada (Cuba) took places at the
Committee table.

2. M. SENTIi DARIAS (Cuba) said that the initial report of Cuba
(CAT/ ¢/ 32/ Add. 2) was the product of |engthy and neticul ous preparatory work

i nvol ving many State bodies and, in particular, the adm nistration of justice
branch. Noting that objectivity, inmpartiality, non-selectivity and
non-politicization were inportant prerequisites for the credibility and
effective functioning of the United Nations human rights treaty bodies, he
said he trusted that the forthcom ng di alogue with the Comm ttee would provide
Cuba with a clear and accurate assessnment of the challenges that |ay ahead.

3. Action to reformthe donestic judicial system had begun with

goal -setting during the popul ar revolt against the former dictatorship, under
which torture, nurder and di sappearances had been practised systematically and
with inpunity. Following the restoration of the rule of law after the

revol ution, constitutional guarantees and guarantees of due process had becone
a practical reality and di sappearances, political killings and torture a thing
of the past. Severe penalties were inposed under Cuban |aw on anybody found
guilty of acts corresponding to those proscribed by the Convention

4, On 11 July 1997, the National People's Assenbly had adopted

People's Courts Act No. 82 and Ofice of the Attorney-Ceneral of the Republic
Act No. 83, which refornmed the structure and functioning of the

two institutions, making them nore cohesive and nore capable of fulfilling the
basi ¢ objectives of the Constitution. Decree-Law No. 175 of 17 June 1997

i ntroduced anendnents and additions to the existing Penal Code to bring it
into line with the agreenents adopted under the United Nations crime
prevention and crimnal justice programme.

5. Cuba had ratified nost international human rights instruments and
continued to study those to which it was not yet a party. However, it was
wel | aware that, unless |egal guarantees were acconpanied by the requisite
political will to ensure their observance, they remained a dead letter
Cuba's unrelenting commtment to the fight against injustice, ill-treatnent
and torture was a fundamental principle of its socialist society.

6. M. PIKIS (Country Rapporteur) said that the rights essential for the
protection of human dignity nust be conprehensively defined, incorporated in
the law and institutionally protected by the establishment of appropriate
machi nery for the ventilation and puni shnent of every abuse. Arrest,
detention, prosecution, trial and inprisonnent nmust conformto standards that
rul ed out violation of the nmental and physical integrity of the individual
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7. The Constitution of Cuba safeguarded the inviolability of the person and
the honme and prohibited the use of violence or pressure to force individuals
to testify. Statenents obtained in breach of that principle were deemed nul
and void and those responsible for their extraction were |iable to punishnent.

8. The fact that Cuba was a party to a |l arge nunber of international human
rights instrunents was particularly significant in the light of article 20 of
the Civil Code which accorded such instrunents superior force in the event of
a conflict with donestic |aw.

9. The Constitution declared that the courts and the O fice of the
Attorney-Ceneral were organs of the State, while judges were independent and
owed obedience only to the law. Article 122 of the Constitution, however,
subordi nated the independence of the judiciary to the National People's
Assenbly and the Council of State, the country's |egislature and executive.

10. An institutionally independent judiciary nmust be a coordinate and not a
subordi nate power of the State. Cuban jurists had voiced concern in that
regard, complaining to the Special Rapporteur of the Comm ssion on Human

Ri ghts on the situation of human rights in Cuba that the | ack of independence
of the judiciary was particularly clear when persons were prosecuted for

of fences with political connotations (A/51/460).

11. The Attorney-General, who was responsible under the Constitution for the
prosecution of crine, the surveillance of legality and the investigation of
citizens' conplaints of official abuse of power, was al so subordinate to the
Nat i onal Peopl e's Assenbly and the Council of State.

12. Article 1 of the Covenant defined torture and article 4 bound States
parties to make it the subject of one or nore offences attracting sufficiently
severe punishment to reflect its grave nature. The prohibition should extend
to attenmpts, conplicity and any other formof participation in the crine of
torture. Torture consisted essentially of all direct or indirect forms of
physi cal, mental or psychol ogi cal coercion by State officials with a viewto
securing information or a confession or as a neans of punishment or
intimdation of a person under exam nation for the conm ssion or suspected
conmi ssion of an offence. It was a crine with distinct features and did not
coincide with customary crimnal |aw offences against the person

13. Cuba had not enacted a specific crinme or crimes enbracing torture as
defined in the Convention. Paragraphs 50 to 54 of the report referred to
crimes against the person in the Penal Code, which did not, either separately
or in conjunction, remedy that shortcoming. Article 18 of the Penal Code
provi ded for the punishnent of crines against humanity and human dignity and
of fences laid down in international treaties. The Convention did not,

however, establish an offence but postul ated the conduct prohibited by its
terms and left it to States parties to crimnalize such conduct and to provide
for appropriate sanctions.

14. What the Convention envi saged was the establishment of a specific

of fence of torture having the distinctive characteristics outlined inits
provi sions, an offence that would deter State officials and agents from
abusi ng the power given themby law to inquire into the commi ssion of crines.
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15. States parties must al so, under article 2 of the Convention, take
effective legislative, admnistrative, judicial and other measures to prevent
the occurrence or nmanifestation of acts of torture in any form The processes
of detention, prosecution, trial and inprisonnent must be such as to provide
institutional safeguards against torture. Statenents nade under duress must
be made i nadm ssible as evidence in court.

16. According to paragraph 32 of the report, article 3 of the Crimna
Procedure Act stipulated that every offence nust be proved i ndependently of
the testinmony of the accused. It was not clear whether the reference was
solely to testinony given in court or whether it also included statements nade
by the accused outside the court. Paragraph 35 stated that viol ence or
coercion in the interrogation of detainees was prohibited but added that

per suasi on and encouragenent were to be used at all tines. D d that nean that
the detainee mght be cajoled into making a statenent? Did persons in
detention have a right to remain silent?

17. The report referred to a nunber of statutory and regul atory provisions
designed to prohibit the use of force and subjection to humliation

Article 30, paragraph 8, of the Penal Code expressly prohibited acts
detrinental to human dignity and that was a wel cone provision. Article 4 of
t he Code of Ethics of the National Revolutionary Police force required its
menbers to respect the human dignity and rights of every citizen. Article 2
of the 1992 Prison System Rul es prohibited nmeasures likely to cause physica
or psychol ogical suffering or huniliation to prisoners.

18. Par agraphs 19 to 21 of the report described the functions of the Ofice
of the Attorney-General, which was principally responsible for nonitoring
observance of human rights, and referred in particular to the Citizens' Rights
Department. He would like sonme additional information and statistical data
regardi ng the procedures for investigating conplaints of abuse and their
outcone and al so regarding the prison inspection system

19. The assertion in paragraph 25 of the report that there were no cases of
persons who had been tortured or di sappeared, and no other grave and
systematic violations of human rights, was disputed by the reports of Amesty
International, the Special Rapporteur on the situation of human rights in Cuba
of the Commi ssion on Human Rights and the World Organi zati on agai nst Torture.

20. Their allegations fell into several categories, the first of which was
the use of arbitrary arrest, detention and intinidation of dissidents as a
means of silencing themor forcing theminto exile. The class of persons
targeted i ncluded human rights activists, opponents of the ruling party,
journalists and trade unionists. The inplication of the allegations in the
various reports was that the nachinery of the | aw was used for the suppression
and harassnent of such individuals.

21. The second category of allegations related to the use of force to
extract confessions, of which there were a few reported cases. The third
category involved the failure to afford detainees the opportunity to consult a
| awyer of their own choosing. The fourth was the use of force as a form of
puni shrment, aimed primarily at the isolation and renmoval fromthe fabric of
soci ety of the individual through exile and restriction of liberty.
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22. The fifth category conprised certain types of offences which were

nebul ous in thenselves particularly disrespect for and resistance to
authorities. Questions arose as to whether the existence of such offences was
initself a factor of intimdation, since they were capable of msuse in a
variety of circunstances

23. The sixth category was that of prison conditions, which were described
as unacceptable in terns of unsatisfactory accommodati on; overcrowded cells; a
| ack of elementary hygi ene; the use of beatings; indifference by the
authorities to the use of force by prisoners against fellow prisoners; the
absence of proper avenues for conplaints and their investigation; malnutrition
and a lack of proper medical care, associated with the absence of vita

medi cal supplies, which Cuba attributed to the United States enbargo.

24. The seventh category consisted of the reference made in the

Speci al Rapporteur’s report to the occurrence of one death in prison, in

ci rcunst ances arousing a degree of suspicion, but about which information was
scanty.

25. The allegations in all those categories came nmainly frominformtion
recei ved by Amesty International and the Special Rapporteur. They raised
serious concerns about the situation prevailing in Cuba and required a
response fromthe State party.

26. Wth respect to article 3 of the Convention, paragraph 49 of the report
stated that the Constitution repudi ated physical violence agai nst persons
residing in other countries, and accordingly no foreign citizen would be
expel l ed, returned or extradited if there were valid reasons to believe that
he woul d be in danger of being tortured. It was not entirely clear, however,
that that provided the necessary |egal basis for the application of the
Convention, as difficulties nmight arise if there were conflicting provisions
on extradition in bilateral treaties. 1In the absence of a specific offence of
torture, nmoreover, the Comrmttee was unable to correlate its applicability
with article 5 of the Convention.

27. Wth respect to article 6, the report stated that persons accused of
torture were arrested and neasures taken for their confinenment, but no account
was given of actual cases of torture and their outcone; nore information was
needed.

28. VWhat was the maxi mum period of pre-trial detention for prelimnary

exam nations, referred to in paragraph 73 of the report? Contrary to the
assertion in paragraph 72 of the report, Amesty International reported cases
of detai nees who were deni ed access to counsel and kept in detention

i ncommuni cado for nonths. The “political” cases referred to by Amesty
International and associated with freedom of expression, and capital cases,
fell short of international standards for a fair trial, especially as
concerned the right to defence counsel. He asked for details on detainees’
actual access to counsel, imediate comuni cation with counsel and the right
to silence.

29. In the absence of a specific offence of torture, it was also difficult
to evaluate the State party’s conpliance with article 7 of the Convention
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From the informati on provided, however, it was not clear whether the State
party acknow edged its responsibility to try persons whose extradition for
crinmes of torture was denied; further information was needed on the subject.

30. The information in the report with respect to article 8 was not directly
concerned with the State party’s conpliance with that provision and was thus
difficult to assess

31. M. ZUPANCIC (Alternate Country Rapporteur) said that, w thout the

i ncorporation of the offence of torture into the Crimnal Code, there could be
no statistical overview of the occurrence of torture as an offence that could
be committed only by a public official, with the intent of extracting a
confession; that was a very inportant aspect of the definition and was not,

| egal | y speaking, covered by other simlar offences.

32. Wil e he had the general inpression that Cuba was not practising torture
in the strict sense of the word, the question was rather whether the intensive
harassment by state security forces, referred to in the Special Rapporteur’s
report (E/CN. 4/1997/53), anmobunted to cruel, inhuman or degrading treatment or
puni shment, especially after conviction, nanmely, in the prisons thensel ves.
Under article 16 of the Convention, such treatnent did not have to be
practised with the intent of extracting a confession, while articles 10-13

applied equally to the question of cruel, inhuman or degrading treatnment or
puni shment .
33. There were indications in the reports of sone non-governnental

organi zati ons (NGOs) that the degrading prison conditions were used as a neans
of intimdation and discrimnation against political prisoners. Wile the

| egal and constitutional guarantees did seeminadequate, and there were
serious doubts regarding the independence of the judiciary when convicting and
sentencing political opponents, the true problemfromthe Comrittee's

vi ewpoi nt seened to lie in the post-conviction area, for political dissidents
and comon crimnals alike.

34. The United States enbargo, which was ained at bringing down the current
Governnent, had certainly to be taken into account in that regard; it was

hi ghly probabl e that both prison conditions and political harassment woul d be
| ess worrisone if those external pressures did not inflict econom c hardship
on the popul ation in general

35. The Speci al Rapporteur's recomrendati ons woul d be largely applicable
fromthe Commttee's standpoint also; especially notewdrthy was the
recommendation that all elements liable to infringe the rights and freedons of
i ndi vidual s should be elinmnated fromthe | egal provisions relating to “socia
danger” and security measures.

36. Wth respect to article 10, the report nmentioned the training given to
| aw students, but what the Convention required was not general education on
the crimnal |aw but education geared specifically to the prevention of
torture. He would |like to know whether |aw students were informed of the
Convention and of its |legal repercussions for each individual State party.
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37. Wth respect to article 11, the report should have indicated whet her
there was any systematic control, especially on the legislative |evel, of
procedural situations which m ght be conducive to torture. The Iength of
pre-trial detention, for exanple, was conducive to abuse, inasmuch as the
potential victimwas in the hands of the police w thout proper supervision
Had there actually been any inspections of prisons by nagistrates and
government procurators, as referred to in paragraph 101 of the report? |If so,
what had been their outcome?

38. Wth respect to article 12, he would appreciate information concerning
the specific investigations carried out and their outcone.

39. Wth respect to article 13, paragraph 108 of the report referred to a
typical situation in which an individual conplaint by a victimwas treated as
a so-call ed adhesi on procedure in crimnal procedure, meaning that civi
clains were handled together with crimnal clainms. Since crimnal procedures
usual ly required a nuch higher lIevel of proof than civil procedures, he
wonder ed what happened to a civil claimif the person accused of torture was
acquitted and whether the plaintiff was permtted to continue with the civi
procedure and be awarded danmges.

40. According to paragraph 114 of the report, persons held in detention had
the right to subnit conplaints to the authorities through the appropriate
channels. Sonme NGOs had, however, reported reprisals against persons
conpl ai ning of prison conditions. He would |ike to know whether that was the
case or not.

41. He did not think the Mnistry of the Interior was the right forumfor
processing disciplinary and other fornms of conplaints, as stated in

par agraphs 115-116 of the report. The procedure would be nore credible if
such jurisdiction to be given to an institution outside the Mnistry, so that
it could be truly independent.

42. Wth respect to article 14 of the Convention, he would |ike nore

i nformati on on the Conpensation Fund responsible for enforcing civil liability
consisting of redress, referred to in paragraph 123 of the report. How many
cl ai s had been awarded through the Fund, and how many concerned conpl ai nts
made by prisoners?

43. Par agraph 125 of the report, according to which the Cuban Labour Code
permtted a person detained and later acquitted to be conpensated for wages
| ost during that period, was very positive.

44. The exclusionary provision in article 15 was traditionally foreign to
Continental -type crimnal procedures, which were based on finding out the
truth about an allegedly crimnal act through official instruction principles.
It therefore required a special legislative effort to integrate that sonmewhat

i nponderous legal principle into an essentially inquisitorial crimna
procedure. He would thus like to know what the real meaning was of the
assertion in paragraph 127 that statenments obtained in breach of the principle
of self-incrimnation should be null and void.
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45. If a person was tortured to produce a statenent during pre-tria
detention, did that confession ever reach the court? Did the exam ning

magi strate learn of it? |If so, the exclusion did not nmean a great deal. He
hoped, at very l|east, that the judge was forbidden to refer to evidence so
extracted when giving the reasons for his judgenent. The Convention was very
much about self-incrimnation; and the privilege against it, which was at the
heart of every crimnal procedure, must be consistently respected by an

i ndependent judiciary if there was to be a fair trial and the rule of |aw

46. M. SORENSEN said that, since Cuba had ratified the Convention, it would
presumably not return extradited persons to places where there were
substantial grounds for believing they would be subjected to torture.
Nonet hel ess, he would like to know whether it intended to ratify the
Convention and Protocol relating to the Status of Refugees, the Convention on
the Reduction of Statel essness and the Convention relating to the Status of

St at el ess Per sons.

47. On paragraphs 93 to 98 of the report, he stressed that, pursuant to the
provisions of the |ast sentence of article 16, paragraph 1, article 10
required States parties to provide education and information regarding the
prohi bition, not only of torture, but also of other forms of cruel, inhuman or
degradi ng treatnent or punishment. Doctors working for the police and prisons
and mlitary and forensic doctors were at risk because of the potentia
conflict between their roles as physicians and as civil servants.

Consequently, he w shed to know whet her nedical students in Cuba were given
specific training on the prohibition of torture, and whether doctors at risk
were provided with further training or guidelines other than those referred to
i n paragraph 98 of the report.

48. Wth respect to article 11, he noted that prison conditions appeared to
be very bad in Cuba. Wre the prisons run by a prisons service, or was the
systema mlitary one? It would be helpful if the Committee were given
statistics on the nunber of prisoners, overcrowding, the nunber of deaths

annual ly in prisons, and the causes of such deaths. |If there was a survey of
health in prisons, containing details of the incidence of diseases such as
tubercul osis, the Committee would be pleased to receive a copy. Provi si on of

such information woul d hel p pronpote an awareness of the reasons for the
probl ems that existed.

49. Wth respect to article 14, the Conmittee interpreted the expression *“
full rehabilitation as possible” as including nedical rehabilitation. The
sequel ae of torture were very severe and, even if 35 years had passed since
t he system had changed, there would still be torture survivors requiring
treatment. WAs there a special rehabilitation centre for torture victins in
Cuba?

as

50. Lastly, he drew the Cuban delegation's attention to the fact that the
United Nations Voluntary Fund for Victins of Torture |acked the resources it
needed to performits functions adequately. Notw thstanding Cuba's severe
econom c problens, a small contribution to the Fund by the Cuban Gover nment
woul d be very wel cone, and would al so be an inportant synbolic denonstration
of Cuba's respect for the victins of torture.
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51. M. BURNS said he endorsed the comments by the Rapporteur and the

Al ternate Rapporteur regarding cases of ill-treatment of detainees in police
custody, standards of detention in prisons, and the need for a definition of
torture. Wthout such a definition, it was inpossible to deci de whether raw
data on police excesses did or did not involve torture, and States parties
woul d thus be unable to conply with their reporting obligations.

52. He asked for clarification of the neaning of the first paragraph of
Cuba's declaration upon ratification of the Convention, which stated that the
Governnment of the Republic of Cuba deplored the fact that, even after the
adoption of Ceneral Assenbly resolution 1514 (XV) containing the Declaration
on the granting of independence to colonial countries and peoples, a provision
such as paragraph 1 of article 2 had been included in the Convention. He
failed to see where that provision gave offence.

53. Furthernore, the second part of Cuba's declaration upon ratification
stated that the Governnent of the Republic of Cuba declared, in accordance
with article 28 of the Convention, that the provisions of paragraphs 1, 2

and 3 of article 20 would have to be invoked in strict conpliance with the
principle of the sovereignty of States and inplemented with the prior consent
of the States parties. It was not clear to himwhether Cuba was entering a
reservation to article 20 in its entirety, or making a declaration involving
an interpretation of and a restriction on the way in which the Conmttee could
bring article 20 into play. He would thus be grateful for clarification of
that part of the ratification statenent also.

54. It had come to the Conmittee's attention that, in 1995 and again

in 1996, the Special Rapporteur on questions related to torture of the

Commi ssi on on Human Ri ghts had requested the Governnent of Cuba to confirm or
reject various allegations of ill-treatment of detainees. He asked why the
Government had apparently been unable to respond to that request. He also

wi shed to know how prosecutors were appoi nted, and whet her they had any
jurisdiction over the police investigation

55. The report made it absolutely clear that orders froma superior officer
could not be invoked as a | egal defence of any conduct constituting a breach
of the Convention. Were there any circunstances what soever in which such
orders could be invoked in defence of what would otherw se be an unlawful act?

56. If he had understood paragraph 67 correctly, Cuba was to be conplinented
on being one of the few States to have assunmed a truly universal jurisdiction
over torture for, on the assunption that torture was regarded as a crinme

agai nst humanity - an assunption he asked the Cuban del egation to confirm
then there was clearly universal jurisdiction under article 5 of the

Penal Code, rather than nerely jurisdiction vis-a-vis acts of torture
committed in other States parties to the Convention

57. Par agraph 88 of the report mght theoretically give rise to a |acuna.

He fully understood that Cuba would not extradite Cuban nationals - a position
many countries adopted - and that it based extradition on the principle of
mutuality in all its forms. However, in a hypothetical situation whereby a
Cuban committed a serious crime such as nurder in Canada and fled to Cuba,
from whence he would not be extradited to Canada, he wondered whet her Cuba
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woul d have jurisdiction to try its national for that crine. Lastly, he would
like to know whether there was a wit or legal instrument simlar to that of
habeas corpus in Cuba, enabling a court sunmarily to exam ne the legality of
detention; and, if so, he would like the delegation to give an account of it.

58. M. REGM said that the initial report of Cuba contained a wealth of

i nformati on on the country's legal system but that no informati on was gi ven
on the legislative, adm nistrative, judicial and other neasures adopted to
secure the practical inplenentation of the Convention. Statistica

i nformati on should be provided, on an article-by-article basis, so as to give
a clear picture of the de facto situation

59. According to paragraph 6 of the report, torture was not characterized as
an offence in national legislation. That was a violation of article 4 of the
Convention. Every State party was obliged to define torture clearly and
incorporate it as an offence into its donestic |aw.

60. Wth respect to article 6, paragraph 73 of the report stated that the
exam nation of the prelimnary case file nmust not exceed 60 days, extendable
by a period not exceeding 180 days, and, in exceptional cases, by a further
unspecified period. The report did not make it clear whether the accused
could be held in custody during those I engthy periods. |If such were the case,
it breached both the spirit and the letter of article 12 of the Convention

61. Did Cuba's crimnal justice system provide for solitary confinement or
i ncommuni cado detention? |If so, what was the tine limt for such detention
and did the accused have the right of appeal? Had the Governnent of Cuba, as
a State party, entered into treaty commtnents with other States parties to
af ford one another judicial assistance with regard to the acts referred to in
article 4, including the provision of evidence necessary for the proceedi ngs?

62. He al so asked the Cuban del egation to provide information on the
prison's system and conditions in Cuban prisons. According to the 1997
Amesty International report, there were at | east 600 prisoners of conscience
in Cuba, serving sentences of up to 13 years; conditions were so poor as to
constitute a form of punishment; and prisoners were denied nedical treatnent.
Was there any truth in such reports and, if so, were any refornms being

undert aken?

63. If, as was stated in paragraph 136, the State Council had agreed in
March 1985 to issue instructions to the Suprenme Court with the ai m of

i medi ately standardizing criteria, how was that conpatible with an

i ndependent judiciary?

64. Lastly, article 9 of the Constitution of Cuba referred to “the will of

t he working people”; and the expression “socialist legality” occurred
frequently in the report. Was there a difference between “the will of the
people” and “the will of the working people”™? Did “socialist legality” differ
fromother |egal systens such as the rule of law, and was it conpatible with
an i ndependent judiciary and respect for human rights? Did the Suprenme Court
have jurisdiction over administrative actions and the power to issue

habeas corpus orders and other prerogative wits?
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65. M. GONZALEZ POBLETE, having associated hinself with the questions

al ready asked, said that there were two persisting obstacles to the ful

enj oyment of fundanental rights in Cuba which favoured inpunity or at |east
weakened the protection afforded to fundanental rights by crimna

| egislation. The first concerned the extenuating circunstances permtted
under the due obedi ence | aws, which had al ready been the subject of frequent
i nternati onal condemmation on account of their inconpatibility with

i nternational human rights instruments. In his view, the situation in Cuba
was particularly delicate, since due obedience was still regarded as a
mtigating circunstance even where the limts of such | aws had been exceeded,
particularly since there was no provision for neasuring the seriousness of
of f ences.

66. In nost | egislations, exoneration froman offence mght be permtted on
t he grounds of self-defence provided that a nunber of conditions were met

wher eas, under article 54 of the Cuban Penal Code, due obedi ence could be
regarded as an extraordinary mtigating circunstance whereby the m nimum fi xed
penalty for the offence in question m ght be reduced by as nuch as half.

67. The second obstacle to the full enjoynent of human rights in Cuba was
the institution of mlitary courts, of which he strongly di sapproved. He
stressed that the conpetence of such courts should be exclusively confined to
mlitary matters and that their consideration of human rights violations, even
when committed by military personnel, had no justification. Cases involving
the latter should preferably be heard in the civil courts. He wondered

whet her the Cuban authorities were considering maki ng any changes in that
connection, particularly in view of the comments that had been voiced on the
subj ect in a nunmber of international foruns.

68. M. SENTIi DARIAS (Cuba), having thanked the menbers of the Committee for
their positive and wi de-rangi ng comments concerning its initial report,
assured themthat their expert advice would be taken into account and that his
del egati on woul d make every effort to supply the information requested.

69. The del egation of Cuba w t hdrew.

The public part of the neeting rose at 12.15 p. m




