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The neeting was called to order at 10.10 a.m

CONSI DERATI ON OF REPORTS SUBM TTED BY STATES PARTI ES UNDER ARTI CLE 19 OF THE
CONVENTI ON (agenda item 4) (continued)

Third periodic report of Argentina (CAT/ C/ 34/ Add.5, HRI/CORE/ 1/ Add. 74,
CAT/ C/ 17/ Add. 2)

1. At the invitation of the Chairman, M. Benitez, Ms. Von Beckh and
M. Chelia (Argentina) took places at the Committee table.

2. M. BENITEZ (Argentina) reiterated his Government's appeal to the

i nternational comunity to ensure that the system of protection of fundanmenta
rights and obligations undertaken at the national, regional and internationa

| evel s had full effect. 1t was of parampunt inportance that the Convention be
applied strictly, not only for the benefit of the victins of cruel, inhuman or
degrading treatnment, such as torture, but also to prevent and eradicate such
practices.

3. The three branches of power in Argentina had attained their objectives
by virtue of the instrunents and responsibilities granted them by the
country's legal order. Active sponsorship of and participation in the
preparation of the various human rights conventions and, the work bei ng done
by The Under-Secretaries for Human and Social Rights in the Mnistries of
Foreign Affairs and the Interior, and by the Government Procurator for the
Prison System wthin the Mnistry of Justice, affirnmed his country's
vigilance in the area

4, Since the 1994 Constitutional reform the international human rights
treaties had enjoyed constitutional rank and were under the ongoing scrutiny
of a specific comm ssion established to ensure their precedence and to
spearhead the | egislative changes necessary to give full force and effect to
t he recogni zed rights.

5. Extradi ti ons of suspected war crimnals had been granted under

article 144 (3) of the Argentine Penal Code, which recognized the offence of
torture as extraditable and provided for the trial of its perpetrators and
conpensation for its victinms and their famlies. He took the opportunity to
informthe Conmittee of |ater devel opments concerning some of the cases
mentioned in the third periodic report.

6. Hi s Government fully realized that prisons constituted a high-risk
environnent for the commi ssion of the offences of torture and ill-treatment.
That fact had been the subject of exhaustive investigations, within the

| aw enf or cenent bodi es and prison systemin general, which had led to drastic
changes. He did not wish to inply, however, that the provincial and federa
police were necessarily or generally inplicated in such acts, but sinply that
the potential risk had to be recognized if the changes needed to guarantee the
protection of the human rights of detainees effectively were to be pronptly
made. The Governnent Procurator for the Prison System had worked successfully
in the three years since his post had been established.
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7. There had been two significant |egislative devel opnments, namely, the
adoption of Act No. 24,660 governing the deprivation of freedom and

Decree No. 330/96 providing a general regulation for the treatment of persons
under trial. Both instrunments were deeply rooted in the concept of

humani tarianism fully respecting the rights and guarantees flowi ng fromthe
Constitution and the international treaties ratified by Argentina.

8. Wt hout prejudice to the |egislative progress on the subject, the
Government Procurator for the Prison System had identified cases of
ill-treatnment and had reported themto the courts. A number of specialized
study programres and workshops had targeted officials of the federal prison
system and the police forces and menbers of the judiciary in order to
famliarize themwi th the international |egal instrunents and concepts
governing the treatnment of inmates.

9. Several provisions of the Convention were devoted to the
characterization of torture as an extraditable offence and, in ful
recognition of that principle, the Argentine |egislature had adopted

Act No. 224,767 on international cooperation in crimnal matters on the basis
of reciprocity and guarantee of due process, and subject to certain

condi tions.

10. H s Government was fully aware that nuch rermained to be done to
eradi cate the offence of torture, but it pledged its unreserved comitnment to
work steadily toward that goal

11. M. GONZALEZ POBLETE (Country Rapporteur) said that, when ratifying the
Convention on 24 Septenber 1986, Argentina had made the decl arations under
articles 21 and 22, and had entered no reservations.

12. Wth regard to article 2 of the Convention, the third periodic report of
Argentina quoted an extract fromarticle 75, paragraph 22, of the new
Constitution which conferred constitutional rank on various human rights

i nstruments, including the Convention. That new provision had categorically
di spel l ed the doubts expressed by the Conmittee when it had considered the
previous report of Argentina. At that time, it had been concerned by the fact
that, in certain rulings, the Suprene Court of Argentina had not recognized
the primacy of international conventions over the provisions of domestic |aw

13. The report omtted to state that Argentina had been one of the first
menbers of the Organization of American States (OAS) to ratify the
Inter-American Convention on Forced Di sappearance of Persons, nerely saying,
nmodestly, that Argentina had contributed to its adoption. There was no doubt
that the Inter-American Convention strengthened the protection agai nst
torture. The ratification of the Inter-Anerican Convention on the Prevention
Puni shment and Eradi cation of Viol ence agai nst Wonren, in 1996, was yet another
i ndication that Argentina's inplenmentation of article 2 of the Convention

agai nst Torture was fully satisfactory.

14. The extraditions granted by Argentina had been effected in a manner
consistent with the provisions of article 3 of the Convention. Nevertheless,
the extradition treaties entered into with other States were applicable only



CAT/ ¢/ SR. 303
page 4

for the purposes of crimnal prosecution. He wondered therefore what the
policy of Argentina was with respect to the return (refoul enent) of persons,
as covered in article 3.

15. Wth respect to article 4, paragraph 15 of the report stated that,

al t hough there had been no changes in the substantive provisions of the

Penal Code during the period covered by the report, accusations of torture,
ill-treatnment and unl awful coercion had had a better reception. Cases were
cited in which allegations of torture had led to convictions. The penalties
provi ded for acts of torture in article 144 (3)of the Penal Code were cited in
detail in the initial report of Argentina (CAT/C/ 5/ Add. 12/ Rev.1), and ranged
fromeight years' to life inprisonment, depending on the circunstances.

16. The sentence inposed in the Sergio Santiago Durén case referred to in
par agraph 74 of the report, was consistent with those provisions. However, in
the M guel Rodriguez case (para. 73) and the Rodriguez lLaguens case

(para. 79), the judge had failed to inpose the life sentence prescribed for
acts of torture resulting in death, opting instead for the m ni num sentence
applicable in cases of nurder

17. Despite the severity of the sentences laid down for acts of torture, the
judges thus failed to apply those provisions. According to informtion

provi ded by non-governnental organizations (NGOs), since the entry into force
of Act No. 23,097, only five life sentences had been inposed for acts of
torture resulting in death. Furthernore, many cases of torture were
characterized as | esser of fences such as unl awful harassnment and coercion, so
that the accused could be given a conditional discharge under article 144 (2).

18. It appeared that the judges also failed to apply article 144 (5) of the
Penal Code, as could be seen fromannex | to the report, which reveal ed that
81 proceedings concerning torture had been initiated between 1992 and 1995,
73 of theminputed to Federal Police agents and eight to Federal Prison
Service agents. In 46 of those cases - 57 per cent - injuries had been
docunented, all of themattributable to Federal Police agents. Over the sane
period the nunber of injuries docunented had fallen substantially.

19. However, the final colum of the table revealed the ineffectiveness of
the judicial investigations, which m ght account for the gradual decline in
the nunber of accusations. O the proceedings in question, 53 (66 per cent)
had been stayed or dism ssed, and 23 cases had been filed. 1In no case had a
sentence been passed - a circunstance inconsistent with the fact that injuries
had been docunented in 46 of the cases.

20. The expl anation seened to be that judges habitually failed to apply
article 144 (5), which provided for the trial and conviction of the
perpetrators' superior in the event of his culpable failure to prevent acts of
torture. In none of the cases referred to, in the report or by other sources,
had the judges applied that provision. Furthernore, a study of the cases
reveal ed not only a lack of cooperation on the part of the police services,
but also attenpts by those services to hanper the investigations.

21. An exami nation of many of the cases referred to in paragraphs 69, 70,
71, 73, 74, 77, 79 and 80 of the report, and in reports by NGOs, reveal ed the
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exi stence of a powerful network of systematic conmplicity within the police
institutions, involving such practices as clainms by police officers to have
acted in self-defence, the placing of a weapon in the corpse's hands,
falsification of autopsy findings, destruction of evidence, cleansing of
corpses and their clothing to renpve evidence of torture, false declarations
of the cause of death by menmbers of the nedical profession, and institutiona
protection of the individuals accused.

22. Those practices were typified by the Sergio Santiago Duran case, in

whi ch the police surgeon had given as the cause of death poisoning by
substances ingested by the victim while a second autopsy, conducted by

i ndependent doctors, had reveal ed evidence of suffocation resulting fromthe
pl acing of a plastic bag over the victinms head, bruising, injuries caused by
el ectric shocks applied to the genitals, and death as a result of
cardiorespiratory arrest. The Duran case al so reveal ed extensive police
protection of the direct perpetrators of the crine, several of whom had
continued to live normal lives until detained followi ng a recent television

inquiry.

23. Wth respect to article 5, paragraph 18 of the report indicated that
there had been no changes in the exercise of jurisdiction by the judiciary
over the offences referred to in article 4 of the Convention since the
preceding reports. Donestic legislation was in keeping with the provisions of
article 5, paragraph 1, subparagraph (a). Wth regard to paragraph 1,

subpar agraph (b), national jurisdiction could be exercised only over offences
comm tted abroad by agents or enployees of the Argentine authorities in the
performance of their duty. O herw se, the crine escaped nationa

jurisdiction, even if the crimnal was a national and had returned to the
national territory. Wth regard to paragraph 1, subparagraph (c), if the
crime had been committed abroad against a victimof Argentine nationality, the
case escaped national jurisdiction whether the person responsible was a
national or a foreigner. Wth regard to paragraph 2, article 5 of

Act No. 1612 on extradition, cited in the initial report, required the accused
to be tried in Argentina if his extradition was refused. That Act, dating
from 1885, provided that nationals would not be extradited.

24. He had no comments to nmake regarding articles 6 and 9. Wth respect to
articles 7 and 8, the report stated that Argentina applied the principle

aut dedere aut punire and, in cases where no agreement existed, that the
principle applied to nationals, and also in respect of acts having
consequences within its territory. That statement seenmed to indicate that the
duty to try the accused where extradition was refused and no bilatera
extradition treaty existed would apply only with respect to nationals. He
wonder ed what woul d happen if a foreigner's extradition was refused and no
extradition treaty existed with the requesting State. There appeared to be a
contradiction between article 1 of the Penal Code and article 5 of

Act No. 1612. 1In such cases, he would Iike to know which provision would
prevail .
25. Wth respect to article 11, the previous report had referred to the

provi sions of the new Code of Crimnal Procedure, which was then about to
enter into force. Wen the Conmittee had exam ned that report, the new Code
had come into force only a few days previously. The third periodic report
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provi ded extensive information on the main provisions of the new Code that
were ai med at safeguarding the physical and nental integrity of persons
deprived of |iberty.

26. The change froman inquisitorial to an accusatory procedure was to be
wel comed, as it was likely to reduce substantially the incidence of torture.
However, no information was provided on standards and instructions relating to
custody and treatnent of detainees, other than the reference to provision for
an enforcenent judge (para. 60).

27. According to information received from NGOs, despite the severe
restrictions on cases in which the police could detain persons wi thout a court
order, large nunbers of persons continued to be detained without such an order
in application of police edicts, or under the procedure for conducting
identity checks. It was alleged that 80 per cent of police detentions were
carried out in application of one or other of those two measures. According
to the Amesty International report for 1997, a new statute to be prepared by
t he Constituent Assenmbly for the Province of Buenos Aires would substantially
reduce the powers of the police to detain persons on those grounds. He would
wel come further information in that regard.

28. M. ZUPANCI C (Alternate Country Rapporteur), having endorsed his

col | eague' s positive remarks about the third periodic report of Argentina
(CAT/ C/ 34/ Add.5), referred to the information contained in the | atest Amesty
International report on Argentina to the effect that, between 1993 and 1996,
the Centro de Estudios Legales y Sociales (Centre for Legal and Soci al

Studi es) had recorded over 1,200 victins of police violence in the Federa
Capital and G eater Buenos Aires. Wiile the Ofice of the Under-Secretary for
Human Rights within the Argentine Mnistry of the Interior, mentioned in

par agraph 50 of the core docunment for Argentina (HRI/CORE/ 1/ Add. 74), appeared
to be in an excellent position to ensure respect for articles 11 and 12 of the
Convention, it would have been helpful if that O fice had provided statistics
inits field, a corment which also applied to the institutions referred to in
par agr aphs 54, 56, and 60 of the core docunent.

29. Par agraph 29 of the third periodic report, onitted any nmention of
education and infornmation regarding the prohibition against torture in the
trai ning of nedical personnel, as provided for in article 10 of the
Convention. He would like further information concerning the procedura

penal ties provided for under article 2 of the Code of Crimnal Procedure
(para. 35 of the report) and, in particular, whether such penalties were

i mposed in the event of a violation of the rule that personal |iberty mght be
restricted only to the absolutely essential extent, as provided for in

article 280 of the Code of Criminal Procedure (para. 36).

30. Wth regard to paragraph 37 of the report, which specified the usua
exceptions to the requirement for a court order for arrest or pre-tria
detention, he would |ike to know whether there was any case |l aw, or any
provision in the Code of Criminal Procedure, which required the prosecuting
party to accunul ate a certain | evel of evidence before a court order could be
i ssued. He had been pleased to |l earn from paragraphs 38 and 39 that

i ncommuni cado detention could be inposed for a maxi mum of 72 hours only and
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that such detention was no inpedinent to a detainee's comrunication with his
def ence counsel. He would, however, like sone assurance that comunication
with the defence counsel took place in private.

31. Havi ng wel comed the fact that the habeas corpus procedure was avail abl e
in Argentina, he requested enlightennment concerning the application by an

i ndi vi dual accused of commtting an offence for exenption from detention
(para. 43 of the report), since that seened to be the reverse of the norma
procedure, whereby the onus lay on the prosecution to denponstrate the

exi stence of one of the reasons for detention stipulated in article 319 of the
Code of Crimnal Procedure (para. 56). In that connection, he wondered on
what basis the large nunber of detentions referred to by his coll eague had
been made and al so how nany of themtook the form of incomruni cado detention
In connection with paragraph 47, he wi shed to know whether the client-attorney
rel ati onship was assured of privacy.

32. It was his understanding of article 309 of the Code of Crinmna
Procedure, reproduced in paragraph 55, that detainees were conditionally

rel eased, wi thout prejudice to continuing investigation, in cases where there
was insufficient evidence to prosecute, since detention would constitute a
viol ation of the presunption of innocence. He would |ike that interpretation
confirmed. He also wished to know what | egal duration of pre-trial detention
was, in view of the fact that, apart fromthe 72-hour period of incommunicado
detention, further periods of detention were probably involved before and
after indictnment. 1In connection with the disallowance of voluntary statenents
to the police (para. 58), he w shed to know whet her information gathered

t hrough pressure and torture by the police had any probative value in court.

33. Turning to paragraph 63 et seq of the report, he w shed to know whet her
any allegations of torture were investigated during the habeas corpus
procedure and whet her there was provision for the conpensati on of victins,
since it was his inpression that torts were adjudi cated as adhesive to the
main crimnal trial, in which case a victimmi ght be precluded from
subsequently filing a civil damages suit for torts.

34. Lastly, in connection with paragraph 92 of the report, in respect of
article 15 of the Convention, he wished to know the situation with regard to
the rul e excludi ng evidence obtained by forced self-incrimnation

35. M. SORENSON, having endorsed the questions already asked, said, with
reference to paragraphs 12, 13 and 14 of the report, that he would like to
know how Argentina dealt in practice with asylum seekers and where they were
held, as it was not possible to keep themin police stations for |ong periods
of time. He also wished to know whether Argentina's inpressive training of
its police officers specifically included the prohibition against torture, as
provided for under article 10 of the Convention. Stressing that the education
of forensic, police, prison and normal civilian doctors concerning the
prohibition of torture was extrenely inportant in view of the regrettable role
that they had played in the past, he asked for further information on the
education they received on that subject.

36. Wth regard to article 317 of the Code of Crimnal Procedure, reproduced
in paragraph 56 of the report, he said he wondered whether the Spanish word
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translated as “may”, in the first line of the article, should not have been
translated as “should”. He also wi shed to know whether it was the prison

governor or the court that was responsible for rel easing a prisoner under
article 317, paragraph 2, of the Code and, if the responsibility rested with
the latter, whether such rel ease was ordered expeditiously.

37. Wth reference to paragraphs 86-92 of the report and in view of the
apparently substantial need for nedical conpensation in Argentina, he would
li ke to know whet her the Government recogni zed the value of rehabilitation
centres.

38. He appreciated the fact that Argentina had contributed to the
United Nations Voluntary Fund for Victinms of Torture. However, since
contributions fromthe Fund to organi zations working on behalf of torture
victims in Argentina exceeded the total ampunt of donations received, he
suggested that the Argentine authorities might consider increasing their
contribution, as a mark of respect for the victinms of torture.

39. M. PIKIS asked whether he understood correctly from paragraphs 41

and 42 of the core docunment (HRI/CORE/ 1/ Add. 74) that international treaties
must be self-executing in the sense that they nust establish detailed rules if
they were to be invoked in the resolution of disputes before the courts.

40. He al so asked whet her the post of Under-Secretary for Human and Soci a
Ri ghts was a political or civil-service one, how |long the incunmbent's term of
of fice was, who appointed him what his ternms of service were and how his
jurisdiction was differentiated fromthat of the Onbudsman (Defensor de

Puebl 0), nentioned in paragraph 60 of the core docunent.

41. Referring to paragraph 50 of the core docunent, he asked what benefits
wer e envi saged by way of danmges under the historical reparation programre.

42. Par agraph 63 of the core docunent said that conplaints could be filed by
persons i mredi ately affected or by a third party. He wondered whether there
had to be sonme connection between the third party and the victimof violence
or whether such an initiative constituted a formof actio popularis.

43. Par agraph 73 of the core docunent referred to restrictions on habeas
corpus followi ng the declaration of a state of siege. He hoped that the
Argentine authorities had considered the possibility that the suspension of
fundanmental human rights under those circunstances m ght constitute a breach
of article 2, paragraph 2, of the Convention

44, He sought clarification concerning the inplications of the pardon
granted in 1989 to the perpetrators of heinous crimes - crines against
humanity in every sense of the term- during the period from 1976 to 1983.
According to Amesty International, the pardon rul ed out prosecution for acts
of torture, with some m nor exceptions. He w shed to know whether it had been
tested in the courts and whether there had been a judicial pronouncenent to
the effect that the pardon made it legally inpossible to punish those guilty
of torture. If that were so, Argentina would appear to be in breach of
article 12.
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45. M. BURNS, havi ng cormended Argentina on enacting the |egislation and
establishing the institutions needed for the protection of human rights and
adopting all the optional features of the Convention, said that the fact that
prosecutions for breaches of human rights were taking place on a regular basis
represented an i nprovenent in Argentina' s record since the consideration of

its initial report. However, there were still reported cases of factual as
opposed to legal inpunity. Alleged police perpetrators of brutality were
still at large, reflecting, as he sawit, the survival of a strong police

culture of violence.

46. He thus reiterated the Conmttee's recommendati on that strenuous police
re-educati on progranmes should be inplenmented by the Governnent, particularly
in the case of senior police personnel. Strong statenments nust be nade to

line officers and field officers about the inevitability of investigation and
puni shment in the event of abuses. Change was a sl ow process but any country
suffering fromthat type of problem nust persevere with action to eradicate
it, if necessary with the assistance of the Ofice of the Hi gh Comni ssioner
for Human Ri ghts.

47. Amesty International asserted in its 1996 report that El ba Tenpera, a
| awyer for the famly of Andrés Nufiez, a builder who had di sappeared in 1990,
had been intim dated and threatened by the judge in charge of the case, who
had subsequently disqualified hinmself. The possibility that nmenbers of the
magi stracy were involved in intimdation was an extrenely serious matter. He
asked whet her the allegation had been investigated and, if so, what the

out come had been.

48. M. REGM, having comended the Governnent of Argentina on conpensating
persons who had been victins of torture during the mlitary dictatorship and
their relatives, said he was interested in the |egal and practical framework
for the functioning of such human rights institutions as the parlianmentary
conmi ssions, the Orbudsman, the O fice of the Under-Secretary for Social and
Human Rights in the Mnistry of the Interior, the Ofice of the
Under - Secretary for Human Rights in the Mnistry of Foreign Affairs and the
Federal Council of Human Rights. In particular, he would Iike to know which
of them was the conpetent authority for receiving conmplaints of ill-treatnent
and torture.

49. According to an Amesty International report that had just been
publ i shed, no effective action appeared to have been taken by the Argentine
authorities to eradicate the practice of torture and ill-treatnment. Reports

of abuses by the police in the provinces and the federal capital continued,
particularly of detainees held at police stations, often under provincia
police-by-laws. Progress in investigating such reports was allegedly sl ow.

50. Amesty International alleged that Leandro Aiva had been arrested with
his girlfriend by a police patrol in Buenos Aires and subjected to torture on
the way to the police station. Both had allegedly been beaten and threatened
with death while in police custody. Carisa Andrea Lencina had filed a
conplaint in March 1996 against two police officers of the third police
station, stating that she had been subjected to beatings, near-asphyxiation
and sexual abuse on two occasions. Adriana Cortés, a transsexual wonman
arrested in Mendoza province in February 1997, had reportedly been refused a
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pai nkiller for toothache until she agreed to have sexual intercourse with the
guard at the police station. He wi shed to know whet her those three cases had
been investigated and, if so, what steps had been taken to renedy the abuses
reported.

51. M. YAKOVLEV, having commended Argentina on the practical steps it had
taken to i nplenent the Convention, said that provincial |egislation was a
probl em for any federal State. He thus asked what the rel ationship was
between federal and provincial |egislation, particularly in the case of
provinci al |egislation which allowed for the detention of alleged suspects
under police-by-laws (Code of M sdeneanours). Young peopl e and sexua

mnority groups were allegedly specially targeted. Was there any machinery to
noni tor provincial legislation with a viewto ensuring that it was conpatible
with constitutional and federal |egislation?

52. The CHAIRMAN invited the delegation to reply at the next nmeeting to the
guestions asked by the nmenbers of the Conmittee.

53. The del egation of Argentina w thdrew.

ORGANI ZATI ONAL AND OTHER MATTERS (agenda item 2) (continued)

54. M. SORENSEN said that M. N els Steenstrup Zeeberg, a former project
coordi nator at the International Rehabilitation Council for Torture Survivors
i n Copenhagen, had enbarked on a three-year world tour with his famly and a
phot ographer - the Stop Torture Omibus Progranme (STOP) - to generate
publicity for the gl obal canpaign agai nst torture. Havi ng i ntervi ewed
representatives of Amesty International in the United Kingdom and nenbers of
t he European Committee for the Prevention of Torture at Strasbourg, he had
requested permssion to film and possibly interview, nenbers of the Conmttee
agai nst Torture on the follow ng day, when the del egati on of Portugal was due
to present its report. STOP would subsequently visit rehabilitation centres
t hroughout the world. It was a project that he whol eheartedly supported.

55. The CHAI RMAN said that he, personally, felt that the publicity for the
Committee and the fight against torture was to be wel coned and t hat
M. Zeeberg should be given perm ssion to film

56. M. GONZALEZ POBLETE said he had no objection to granting M. Zeeberg's
request, since the proposed filmwas a general docunmentary. It would have
been a different matter if the film had concerned a specific State party.

57. The CHAIRMAN said that the del egati on of Portugal would be consulted
bef ore perm ssion was given.

58. M. PIKIS suggested that only the Chairman should be interviewed in an
official capacity. Oher nenbers of the Cormittee would be free to give
private interviews if they so desired

59. It was so deci ded.

The neeting rose at 12.55 p. m




