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. GENERAL | NFORMATI ON
1. The current |egislation of the Republic of Cuba observes and respects
the rights of the individual. 1t enbodies not only the basic, universally

recogni zed | egal guarantees pertaining to the protection of human rights, but
al so material guarantees for the actual and effective exercise of all rights,
whet her civil and political or econom c, social and cul tural

2. In both its donmestic and foreign policy, Cuba puts into practice respect
for the physical and noral integrity of the individual and, in particular, for
the defence of the legitimate interests of citizens. This enables us to
affirmthat there are no cases of torture, disappearances or other serious

vi ol ati ons of human rights in Cuba.

3. The Cuban revol ution, born of the struggle against crinme and injustice
of all kinds, developed fromits earliest days, and even before its triunph, a
humani stic practice of respect for prisoners and rejection of crine, torture
and any other flagrant violation of human rights. This revolutionary ethic
lies at the very heart of the conduct of the Cuban socialist State.

4, As from1l January 1959, with the triunph of the people’s revolution, the
repressive organs of the tinme were elimnated and repudi ated for their crines
agai nst, and humliation of, citizens; and sol diers and nmenbers of

param litary groups who had participated in nurder, torture and ot her human
rights violations were put on trial. A new police force was created in the
service of the people, with a strong humani st ethic, and a new penitentiary
system was established enphasi zing the rehabilitation of the human bei ng and

containing | egal guarantees to protect individuals fromany illegal or inhuman
practice.

5. This protection is enbodied in the Constitution proclai med

on 24 February 1976. It reaffirnms the profound desire of our national hero
José Marti, who in the nineteenth century said: “lI want the first [aw of our

Republic to be the homage of Cubans to the full dignity of man”.

6. Torture is not characterized as an offence in national |egislation
However, given the definition of torture contained in article 1 of the
Convention, any act of torture is prohibited and puni shabl e under Cuban | aw,
it being considered inconpatible with the principles and foundati ons of the
general legal framework in force in our country.

7. Article 9 of the Constitution stipul ates:

“The State (a) carries out the will of the working people and (...)

guarantees the liberty and full dignity of man, the enjoynent of his
rights, the exercise and fulfilnent of his duties, and the conplete

devel opnent of his personality”.

8. Under article 10, “All State organs and their |eaders, officials and
enpl oyees act within the linmts of their respective areas of conpetence and
have the obligation strictly to observe socialist legality and ensure that it
is respected in society as a whole”.
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9. In accordance with article 42, “Discrimnation on grounds of race, skin
col our, sex, national origin or religious belief or any other discrimnation
detrinental to human dignity” is prohibited and puni shable by | aw.

10. Article 58 of the Constitution proclainms that “the freedom and
inviolability of persons are guaranteed to all who live in the nationa
territory ... . The physical integrity of detainees and prisoners is

i nvi ol abl e”.

11. Pursuant to article 59, only the conpetent courts nmay try and convi ct

persons who have committed of fences under prior |laws; this nmay be done only in
accordance with the formalities and guarantees established by those | aws.

Al so under this article, “Every accused person has the right of defence. No
vi ol ence or coercion of any kind nay be used agai nst people to force themto
testify. Any statenent obtained in violation of this provision is null and
voi d, and those responsible for the violation shall be punished in accordance
with the law . The same guarantee is laid down in article 166 of the Crim nal
Procedure Act (Act No. 5 of 15 August 1977).

12. Article 30.8 of the Penal Code (Act No. 62 of 29 December 1987) states
that “The convicted person may not be subjected to corporal punishnent, nor is
it adm ssible to enploy against himany neasure that causes humliation or is
detrimental to his dignity”.

13. Article 18.4 of the Penal Code, on involvenent in offences, defines
perpetrators as all those crimnally responsible, irrespective of the nature
of their involvenent, for crinmes against humanity, human dignity or public
health, or for crinmes under international treaties.

14. In addition to being a party to the Convention agai nst Torture and O her
Cruel , I nhuman or Degradi ng Treatnent or Punishnent, Cuba is also a party to
various other international human rights instruments, including the follow ng:

(a) Convention on the Prevention and Punishment of the Crinme of
Genocide (ratified 4 March 1953);

(b) I nternational Convention on the Elimnation of Al Forns of Racia
Discrimnation (ratified 15 February 1972);

(c) Convention on the Non-Applicability of Statutory Limtations to
War Crinmes and Crinmes against Hurmanity (acceded 13 Septenber 1972);

(d) I nternational Convention on the Suppression and Puni shnent of the
Crinme of Apartheid (acceded 13 February 1977);

(e) Convention on the Elimnation of Al Fornms of Discrimnation
agai nst Wonren (ratified 17 July 1980);

(f) I nternational Convention against Apartheid in Sports (ratified
11 Decenber 1990);

(9) Convention on the Rights of the Child (ratified 21 August 1991);
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(h) Agreenent establishing the Fund for the Devel opnent of | ndi genous
Peopl es of Latin Anmerica and the Caribbean (ratified 13 Decenmber 1994);

(i) Convention on the Political Rights of Wwinen (ratified
8 April 1954);

(j) Convention on the Nationality of Married Winen (ratified
5 Decenber 1957);

(k) Convention on Consent to Marriage, M nimm Age for Marriage and
Regi stration of Marriage (ratified 20 August 1965);

(1) Sl avery Convention of 1926 (final signature 28 June 1954);

(m Prot ocol amendi ng the Slavery Convention signed at CGeneva on
25 Septenber 1926 (final signature 28 June 1954);

(n) Suppl emrentary Convention on the Abolition of Slavery, the Sl ave
Trade, and Institutions and Practices Simlar to Slavery (ratified
21 August 1963);

(0) Convention for the Suppression of the Traffic in Persons and of
the Exploitation of the Prostitution of OQthers (acceded 4 Septenber 1954).

15. Cuban donestic | egislation contains provisions for a broader sphere of
application than that provided for in the Convention, with regard to the ful
protection of the individual covering all his rights.

16. The various | aws conprising substantive donestic | aw have been
categorized in an organi zational structure based on the Constitution and the
princi pl es contained therein.

17. Wth respect to national inplenentation of the provisions of

i nternational instruments, once the State Council has ratified the instrunent
in question or decided to accede to it, the instrunment acquires full |ega
effect in the donestic | egal system in keeping with the internationa

conmi tment undertaken. In addition, article 20 of the Civil Code stipul ates:
“1f an international agreenment or treaty to which Cuba is a party contains
provisions different fromthose contained in the corresponding articles of the
prelimnary provisions of the Code or provisions which are not contained
therein, the provisions of the said agreenent or treaty shall apply.”

18. As indicated in paragraph 8 above, in conformty with article 10 of the
Cuban Constitution, all State organs and their |eaders, officials and

enpl oyees act within the linmts of their respective areas of conpetence and
have the obligation strictly to observe socialist legality and to ensure that

it is respected in society as a whole. In particular, the Ofice of the
Attorney-Ceneral of the Republic, as an organizational unit subordinate only
to the National People’s Assenbly and the State Council, in conformty with

article 127 of the Constitution, has as its main objectives the nmonitoring and
preservation of legality by seeing to it that the Constitution, |aws and other
| egal provisions are obeyed by the State agencies, economnm ¢ and socia
institutions and citizens with the Constitution, legislation and other |ega
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provi sions, and the pronotion and exercise of public crimnal action on behalf
of the State. By virtue of its scope and content, all activities of the
Attorney-Ceneral are consequently focused on guaranteeing legality, with a
view to protecting the |legal order and, in particular, the rights and freedons
of citizens.

19. Article 109 of the Crimnal Procedure Act provides that the
Attorney-General, as the official responsible for socialist legality,
guarantees that the dignity of the citizen is respected and that he is

never subjected to illegal restrictions of his rights. Thus, when the
Attorney-General |earns of the existence of a human rights violation through
a citizen's report or conplaint, during exam nation proceedi ngs or through
prosecutorial investigations which he may by law carry out, in conformty with
article 106.3 (c) of Act No. 4 of 1977 (Judicial System Organization Act), he
has the obligation to act in accordance with the established | egal procedures,
in order to restore the violated rule of law, w thout prejudice to any action
open to the individual concerned, in order to reclaimin the manner and form
determ ned by | aw the actual and effective observance of the right that has
been infringed.

20. Furthernore, the Attorney-Ceneral carries out inspections in order to
deternmine that the lawis being conplied with in penal establishnents,
ensuring that the rights of convicted prisoners, persons held in custody and
accused persons held in pre-trial detention are observed in accordance wth
the Il aws and ot her |egal provisions and their physical integrity respected.

21. In addition, within the organizational structure of the Ofice of the
Attorney-Ceneral there is a Citizens’ Rights Department, mandated to process
and reply to conplaints and clains relating to alleged violations of the |aw.

22. Article 3 of Act No. 70 of 12 July 1990 (People’s Courts Act) provides
that, in conformty with article 120 of the Constitution, “the function of
adm nistering justice emanates fromthe people and is exercised on its behalf
by: (a) the People’s Suprenme Court; (b) the People’ s Provincial Courts;

(c) the People’ s Municipal Courts; (d) the mlitary courts”. Article 4 goes
on to state that “the main objectives of the courts’ activities are (a) to

mai ntain and strengthen the socialist legality; ... (c) to protect the life,
freedom dignity, honour, property, famly relations and other legitimte
rights and interests of citizens; ... (e) to prevent violations of the |aw

and antisocial conduct, punish and rehabilitate the perpetrators of such
violations, and re-establish the authority of |egal provisions when they have
been viol ated”.

23. Article 6 goes on to state: “the courts shall notify the

Attorney- Ceneral of any offences that may conme to their attention during the
processing or consideration of judicial acts and trials, so that the
Attorney-Ceneral may proceed to restore legality, informng the courts of the
out come of his acts”.

24. The Act further stipulates that the judicial function in Cuba has a

hi gher rank than adnministrative activity, and Chapter Xl Il of the Constitution
states that “the judgenents and ot her enforceabl e decisions of the courts,
pronounced within the limts of their jurisdiction, are binding on the State
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agenci es, the econonmic and social institutions and citizens, on those directly
affected by them and on those who have no direct interest in their

i mpl enent ati on but have an obligation to participate in it”. This principle
of legality is reiterated in the above-nentioned Act No. 70.

25. In Cuba, the observance and inplementation of the basic principle of
respect for the physical and noral integrity of the individual and, in
particul ar, the defence of the legitimate interests of citizens nmean that
there are no cases of persons who have been tortured or di sappeared and no
ot her grave and systematic viol ations of human rights. The protection of al
menbers of the human family against torture and other cruel, inhuman or
degradi ng treatnment or punishnment is enbodied in the legislation in force.

26. Shoul d such an act occur, it would, in conformty with Cuban crimna
I aw, constitute a serious offence which, when tried by the conpetent courts,
could result in the perpetrators being sentenced to severe puni shnent.

27. In conformity with article 109 of the Criminal Procedure Act, in
addition to ensuring the investigation of punishable acts, the
Attorney-Ceneral is responsible for determning the objective truth and
bringing the perpetrators to justice and ensures respect for the procedura
guarantees of the accused, protection of the rights of the victinms of the
of fence, and the interests of the State and society.

I'1. 1 NFORMATI ON I N RELATION TO EACH OF THE ARTI CLES
IN PART | OF THE CONVENTI ON

Article 2

28. In Cuba today, torture is inadnmssible and indeed alien to the very
nature of the Cuban social system There is no provision for the possibility
of the use of torture under any circunstances, however exceptional. In
accordance with this principle the State has made a deep conmtnent to its
people, on the basis of which it has taken and is taking effective neasures
for the prevention of acts of torture and other cruel, inhuman or degrading
treatment or punishnment, as stipulated in article 2 of the Convention agai nst
Torture.

29. The Cuban Constitution stipulates the foll ow ng:

“Article 58. The liberty and inviolability of the person are guaranteed
to everyone residing in the country.

Nobody may be arrested except in the manner, with the guarantees and in
t he cases indicated by | aw

The physical integrity of detainees and prisoners is inviolable.
“Article 59. Nobody may be tried or convicted except by the conpetent
court by virtue of |aws which existed prior to the crime and with the

formalities and guarantees that the | aws establish

Every accused person has the right of defence.
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No vi ol ence or coercion of any kind may be used agai nst people to force
themto testify.

Any statenent obtained in violation of this provision is null and void,
and those responsible for the violation shall be punished in accordance
with the law ”

30. In addition, article 30.8 of the Penal Code, which establishes the
penalties to be inposed by the courts, states: “The convicted person may not
be subjected to corporal punishnent, nor is it adm ssible to enploy against
hi m any neasure causing hum liation or detrinmental to his dignity”.

31. As an essentially preventive neasure to avoi d non-conpliance with the
law, article 127 of the Constitution stipulates that the main objectives of
the O fice of the Attorney-Ceneral are to nonitor and preserve legality by
seeing to it that the Constitution, |laws and other |egal provisions are obeyed
by the State agencies, econom c and social institutions and citizens.

32. One of the principles of Cuban criminal procedure is established in
article 3 of the Crimnal Procedure Act, which states: “Every offence shal
be proven independently of the testinony of the accused, or his or her spouse
or relatives”. This nmeans that a statenent by any of the above-nentioned

persons does not by itself renpve the obligation to furnish the evidence
necessary to prove the facts to the authorities nandated by law to participate
in crimnal proceedings.

33. Al'l bodi es, agencies, organi zations and other entities, including
econom c entities of any kind, have an unavoi dable duty to submit to the
courts, prosecutors, exam ning nmagistrates or the police any reports,

i nformati on or background material the latter nay require in order to

i nvestigate an offence, within a time-limt of not nore than 20 worki ng days
after the file is received, extendable only under exceptional conditions. |If
the request is not conplied with, the above-nentioned authorities will contact
the heads of the institutions in question in order that they may take
appropriate neasures, irrespective of any responsibility incurred.

34. The rul es and procedures governing the work of the judicial

i nvestigation bodies establish the principles for dealing with detained
persons and their rights, which are in keeping with the provisions of

articles 58 and 59 of the Constitution, article 166 of the Crim nal Procedure
Act and article 30.8 of the Penal Code. The legislation provides for the
taki ng of statements, but article 161 of the Crimnal Procedure Act grants the
accused the right to make a statenent or to refrain fromdoing so

35. The provisions for dealing with detai nees and ensuring respect for their
rights stipulate that interviews of detainees shall be conducted in strict
conpliance with the constitutional guarantees prohibiting the use of violence
or coercion to force a detainee to nake a statenment and that persuasion and
encour agenent shall be used at all tines.
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36. St at enent s obt ai ned through violence are considered null and void and

of fenders are puni shed. Detainees are guaranteed medi cal assistance and

medi cation if required and for as |long as prescribed, and decent conditions of
detention.

37. It may be of interest to |learn that, el aborating on the foregoing,
article 4 of the Code of Ethics for nenbers of the National Revol utionary
Police, of 1 June 1985, stipul ates:

“The professional activities of nmenbers of the National Revolutionary
Police, regardless of their field or rank, shall be conducted in
accordance with the follow ng principles:

"Paragraph ch. Act at all times with respect for human dignity and the
rights of every citizen

Par agraph n. Performthe duties required of themby law at all tines,
by serving society and protecting all persons against illegal acts, in
keeping with the high degree of responsibility required by their

pr of essi on.

' Paragraph p. Be aware of, respect and protect the rights of al
citizens: police authority shall be exercised with firmmess, respect

and justice'”.

38. Article 7 of the Code stipulates: “Menbers of the Nationa

Revol utionary Police may in no circunstances perform instigate or tolerate
any act of torture (physical or nental) or other cruel, inhuman or degrading
treatnment, even in conpliance with an order froma superior officer”

39. The Di sciplinary Regulations of the Mnistry of the Interior
dated 31 January 1989, also help to ensure conpliance with these guarantees.
Article 7 stipulates that nenbers shall:

“(h) Guarantee scrupul ous respect and courtesy in relations with the
publi c;

“(i) Observe proper behaviour within and outside their unit, not commt
or allow others to commt in their presence violations of the rules
governi ng social coexistence or the legislation in force, and in al

ci rcunmst ances hel p defend the honour, dignity and rights of all Cubans;

“(j) At all times, especially while on duty, display loyalty,
consci enti ousness, diligence, honesty and sensitivity”.

40. Article 2 of the Cuban Prison System Rules, dated 20 Oct ober 1992,
stipulates: “The penalties and other nmeasures referred to in these Rul es
shall be carried out with respect for socialist legality; any type of neasure
that may cause physical or psychol ogical suffering or humliation is

prohi bited”.

41. Under no circunstances, however exceptional (war or public enmergency),
may the orders of a superior officer or public authority be used to justify
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torture or other cruel, inhuman or degradi ng treatnment or punishnent in Cuba.
The National Defence Act does not, even indirectly, authorize torture or other
cruel, inhuman or degrading treatnment in any circunstances, including

ener gency situations.

42. In this connection, article 25 of the Penal Code defines due obedi ence
as follows: “Obedience that is required of the agent by |aw, provided that
the person ordering the act is enmpowered to do so and the perfornmance of the
act is anong the obligations of the person who has perforned it”.

43. Article 13.1 of the Mlitary O fences Act establishes penalties for any
menber of the arnmed forces who oversteps his authority or fails to performhis
duties properly. Articles 42, paragraphs 1 and 2 and 44, paragraphs 1 and 2,

establish penalties ranging fromsix nonths' to 20 years' inprisonment or the
death penalty for anyone who ill-treats, abuses or in other ways oversteps his
authority in dealing with prisoners or the public in war situations.

44. It should be stressed that the Cuban Governnent is taking the necessary
steps to prevent the acts prohibited by the Convention against Torture, as it
considers themto be an affront to human dignity and a violation of the

rel evant donestic laws and international standards. There is no room for
impunity in Cuba, or for laws or regulations that protect it.

Article 3

45. Cuban crimnal |egislation provides for so-called active extradition
when the Cuban Governnent requests a foreign State to hand over an indicted or
convi cted person, and passive extradition, which occurs when a foreign State
requests that an indicted or convicted person be handed over by the Cuban
Gover nnment .

46. The | egal sources for passive extradition are: international treaties
and, in their absence, Cuban legislation; for active extradition
international treaties and, in their absence, the principle of reciprocity.

47. Article 6.1 of the Penal Code stipulates that Cuban citizens may not be
extradited to another State and that foreigners shall be extradited in
conformity with international treaties or, in their absence, Cuban

| egi sl ation.

48. As a condition for the application of Cuban crimnal legislation to
foreigners and non-citizens who are not resident in Cuba and commt offences
abroad, if they are in Cuba and have not been extradited, the |aw stipul ates
that the act shall be punishable in the place where it was commtted. This
requirenent is waived if the act in question is an offence against the
fundanmental political or econonmic interests of the Republic, or an offence
agai nst humanity, human dignity or public health, or is prosecutable under
international treaties

49. Article 12, paragraph (e), of the Constitution states that Cuba
repudi at es physical viol ence against persons residing in other countries. 1In
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accordance with this principle, no foreign citizen will be expelled, returned
or extradited to another State when there are valid reasons to believe that he
or she will be in danger of being tortured.

Article 4

50. The Cuban Penal Code establishes penalties for the offence of causing
bodily injury ranging from3 nonths' to 12 years' inprisonment, according to
the seriousness of the injury and the extent to which it endangers life,
covering the possibility of blinding or nmutilating or rendering a person unfit
for procreation. The Code al so establishes the offence of coercion, which is
conparable to fornms of physical or psychol ogical torture.

51. Article 272 of the Penal Code stipul ates:

“Anyone who causes anot her person bodily injury or seriously harns his
health shall be liable to a penalty ranging fromtwo to five years
i mprisonment”

“Serious injury is considered to be injury that places the victims life
in imm nent danger or causes deformty, disability or any other
anat om cal, physiol ogical or psychol ogi cal sequel ae.”

52. Article 273 states: “Anyone who blinds or mutil ates anot her person or
renders himor her unfit for procreation shall be liable to a penalty of
5 to 12 years' inprisonnent”.

53. Article 274 reads: “Anyone who causes another person bodily injury or
damages his health, even if the victimis life is not endangered and he is not
left with any of the sequel ae nentioned in articles 272 and 273, and when the
injury is such as to require nedical treatnent, shall be liable to a penalty
of three nonths' to one year's inprisonnment and/or a fine of 100 to

300 units”.

54. Article 286 establishes a penalty of six nonths' to two years
i mprisonnment or a fine of up to 500 units for the offence of coercion or
assaul t.

55. Any attenpt to commit an offence that may constitute torture is

puni shabl e under the Penal Code. 1In Chapter 1V, article 12 of the Code
stipulates: “Both conpleted and attenpted offences are puni shable”, and
considers an attenpt to occur “if the individual has begun to comit an

of fence but not conpleted it”. The article further specifies that the
penalties for an attenpt to commit an offence shall be the same as those laid
down for the offences thensel ves, “although the court may reduce themby up to
two thirds of their lower Iimt”, as an attenpted act should not always carry
t he sanme puni shment as a conpl eted act.

56. Acconplices and participants in any offence constituting torture are
puni shed in accordance with article 18 of the Penal Code, which states: *“Al
persons crimnally responsible for crines against humanity, human dignity or
public health, or offences laid down in international treaties, are considered
to be perpetrators, irrespective of their formof involvement”. Article 19
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states: “The court shall set penalties for perpetrators within the limts set
for the offence commtted’”. Acconplices are liable to the penalty

corresponding to the of fence, reduced by one third of its upper and
lower limts.

57. As an accessory penalty to be ordered at the court's discretion
article 39 provides for the prohibition of the exercise of a profession or
hol di ng of a post or office in cases where the person committing the act has
m sused his post or been negligent in fulfilling his duties, for a period of
one to five years, which may be extended by up to two times for offences
carrying a penalty of over five years' inprisonnment.

58. The aggravating circunstances laid down in article 53 of the Penal Code
include commtting the offence with cruelty or extrene depravity, w th abuse
of power, authority or trust or by taking advantage of the victims

def encel essness or dependency on or subordination to the offender

59. Article 36 of the Mlitary O fences Act includes the offence of

di shonour abl e conduct, and provides for crimnal nmeasures to be taken agai nst
any nmenber of the arned forces who commits an act which, while not
constituting torture, may constitute ill-treatnment of another person

60. The sane Act al so establishes the of fence of abuse of office when an

of ficer or other menber of the arnmed forces repeatedly and for reasons of
personal interest perfornms functions that are not assigned to himor oversteps
the functions assigned to his post, causing consequences for the activities or
interests of the mlitary institutions or any of their nenbers, even if this
does not occur repeatedly or result in personal benefit. For this offence he
isliable to 2 to 10 years' inprisonment. During wartine or conbat

activities, owing to the danger to society this offence entails, the penalties
are increased from 10 to 20 years' inprisonnment, or death.

61. Any person who seriously mistreats a prisoner of war is liable to a
penalty of six nonths' to three years' inprisonnent.

62. Anyone who perforns acts of violence against the civilian population in
aregion of mlitary conflict is liable to 1 to 8 years' inprisonnent or, if
such acts are perforned repeatedly or with cruelty, 8 to 20 years

i mpri sonment or death.

63. If a doctor attending a person or identifying a body detects signs of
external injury due to violence or signs that an offence has been conmitted
and does not report it, he may be crimnally liable to up to two years

i mprisonnent or a fine of up to 500 units.

Article 5

64. The territorial jurisdiction of Cuban crinminal law entails its
applicability to all acts conmitted within State territory and to all persons
who, for whatever reason, are present within that territory, whether they be
citizens, foreign nationals or stateless persons. The territorial validity of
internal | aw covers types of offences corresponding to the requirenments of
article 5 of the Conventi on.
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65. Under article 4 of the Penal Code, “Cuban crimnal law is applicable to
all offences committed in the national territory or on board Cuban ships or
aircraft, wherever they happen to be, with the exceptions established by the
treaties to which the Republic is a party.” It is also applicable to offences
commtted on board foreign ships or aircraft in Cuban territorial waters or

ai rspace, whether by Cubans or by foreign nationals, except for those offences
i nvol ving only foreign crew nenbers, unless the ship's captain or consul of
the country of which the victimis a national asks the Cuban authorities to
assist the victim

66. An offence is al so considered to have been commtted in Cuban territory
if the offenders engages within the territory in preparatory acts or acts
which trigger the offence, even though the result is produced abroad, or

vi ce versa

67. According to article 5, crinminal lawis also applicable to:

(a) Cubans and statel ess persons residing in Cuba who commt an
of fence abroad, whether they are present in Cuba or have been extradited;

(b) Cubans who conmmit an of fence abroad and have been turned over to
Cuba for trial by its courts, under treaties to which the Republic is a party;

(c) Forei gn nationals and statel ess persons not residing in Cuba who
commt an offence abroad, if they are present in Cuba and have not been
extradited, or if they reside in the territory of the State in which the
of fence was comritted or in any other State, provided that the act is also
puni shable in the place where it was conmitted. This latter requirenent is
not enforceable if the act constitutes an offence agai nst the fundanental -
political or economc - interests of Cuba, or against humanity, human dignity
or public health, or is prosecutable under international treaties.

Article 6

68. Cuban crimnal |aw provides for the detention of any person who has
commtted any act that constitutes torture, as defined in the Convention
Fol | owi ng detention, neasures nay be taken to confine the accused, depending
on the alarm caused by the offence and whether it provoked justified,

wi despread condemnati on and aninpsity in the place where it occurred.

69. In Title IV “Detention and confinenent of the accused”, Chapter
“Detention”, of the Crim nal Procedure Act, article 242 stipul ates that
“anyone may detain

A person who is attenpting to commit an offence, at the tine he is about
to commt it;

A person caught in flagrante delicto;

A person who, by fleeing, violates the inprisonment or pre-tria
security measure to which he is being subjected,;

An accused person sentenced in absentia”
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70. Article 243 of the sane Act stipulates that the police are under the
obligation to arrest:

(a) Anyone found in one of the above-nentioned situations, who has
fled while in detention or pre-trial custody or in respect of whom an arrest
war rant has been issued;

(b) Anyone accused of an offence against State security;

(c) Anyone accused of an offence for which the penalty exceeds
Ssi x years' inprisonnent;

(d) Anyone accused of committing an offence that has caused al arm
i.e. of the kind which is frequently commtted in cities, or about whomthere
is good reason to believe that he will try to evade justice.

71. Fol l owi ng arrest, custodial or non-custodial precautionary nmeasures may
be taken, in accordance with the rel evant Cuban | aws.

72. As stipulated in article 249 of the Criminal Procedure Act, once any of
t he precautionary measures provided for by | aw has been ordered, the accused
beconmes a party to the crimnal proceedings and his counsel nmay communi cate
with himin due privacy, exanmne the contents of the prelimnary case file,
furnish evidence, submt docunents on behalf of his client and request the

wi t hdrawal or nodification of the precautionary neasure.

73. The exami nation of the prelimnary case file nay not exceed 60 days,
whi ch may be extended by the exam ning magistrate's superior officers by a
peri od not exceeding 180 days. In exceptional cases the Attorney-GCeneral my

grant a further extension in order to conclude exam nation of the case file.

74. Cuba is a party to the Vienna Convention on Consul ar Rel ati ons

of 24 April 1963, by which, and in conpliance with national |egislation, it
pronptly infornms the appropriate consular office of the detention or pre-tria
custody of any national of the State represented by that office.

75. The conpetent authorities provide all facilities to enable foreign
nati onal s detained for having comritted an offence to commnicate with their
consul ar representative.

76. The detention, circunstances and outcome of crimnal proceedi ngs brought
agai nst a foreign national are communicated by the authorities to the consul ar
representatives, who nay organi ze his defence before the courts.

77. At the time of its accession to the Convention, Cuba has nore
than 30 years' experience and the |egal foundations and procedures needed to
conply with the requirements of article 6.

Article 7

78. Crim nal proceedings are brought by the prosecutor before the
jurisdictional body conpetent to hear the charge against the accused, once the
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prosecutor considers the prelimnary case file subnmtted by the parties to be
conpl ete; he then formul ates the appropriate prelimnary argunents and nakes
the detainee available to the court.

79. When the court considers that the pre-trial proceedings are conplete, it
opens the oral proceedings, assunming the indictnent has been nade, and orders
the accused persons to appear with a copy of the evidence submtted, so that
they may appoint attorneys for their defence if they have not yet done so; if
this is not done within five working days, an attorney is appointed for them
by the court.

80. Counsel for the defence receives the record of the pre-trial proceedings
so that he may prepare his prelimnary argunents in response to those of the
prosecutor.

81. In conformty with Cuban | aw, the standard of evidence required for
prosecution or indictnent is equally rigorous for any of the cases covered by
article 5 of the Convention.

82. Under Cuban crim nal procedure, every accused person is entitled in
conplete equality to the foll ow ng guarantees:

(a) To be notified pronptly of the nature and reasons for the charge
agai nst him wunder article 244 of the Crimnal Procedure Act;

(b) To be given the necessary time and neans to prepare his defence,
to appoint a defence attorney of his own choosing and to comuni cate with that
attorney, in accordance with articles 244 and 281 of this Act;

(c) To be tried without undue delay, wi thout prejudice to his right to
cl ai m conpensati on for damage and injury, and other responsibilities arising
under article 31 of the Act;

(d) To request the inmediate taking of evidence which, for whatever
reason, he fears cannot be given in a public hearing, in accordance with
articles 249 and 250 of the Act;

(e) To be convicted at a public hearing for acts covered by the
indictment; in other words, the principle of proportionality between the
charge and the sentence nust be observed, in accordance with articles 350 and
357 of the Act;

(f) To appeal against convictions, so that they may be reviewed by a
hi gher court.

83. Article 34 in Chapter 111, (“Status of foreigners”) of the Constitution
provi des that foreign nationals residing in Cuban territory are deened to be
conparable with Cuban citizens as regards the obligation to respect the
Constitution and the law and to submt to the jurisdiction and decisions of
the Cuban courts of justice and authorities.

84. Oral proceedings are public in Cuba unless, for reasons of State
security, norals or public order or out of respect for the person injured by
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the offence or his famly nenbers, it is advisable for themto be held in
camera. During the oral proceedings, the accused may, if he so wi shes, state
what ever he considers necessary in relation to the acts with which he is
charged, and may refrain fromreplying to any questi ons asked of him

85. The accused nust be present at all tinmes during the presentation of
evi dence at the trial; when for whatever reason he cannot be present, he nust
be represented by his attorney.

86. Once the presentation of evidence is conpleted and the final argunments
have been made by the parties, they nust make their oral pleas; once they have
been conpl eted, the accused will exercise his right to have the last word if
he wi shes to add anything to his defence.

87. The Cuban courts, through the Legal Ofice of the Mnistry of Foreign
Affairs, nmust informaccredited enbassies of any nationals standing trial in
those courts, and of the date of the oral proceedings, which is also in
conformty with article 36 of the Vienna Convention on Consul ar Rel ations.
They will al so apprise the Cuban Inm gration and Status of Foreigners Ofice
of any sentences handed down agai nst foreign nationals and statel ess persons
i nvolved in crimnal proceedings.

Article 8

88. In accordance with article 6.1 of the Cuban Penal Code, Cuban citizens
may not be extradited; article 6.2 states that the extradition of foreign
nationals is to be carried out in conformty with international treaties or
in their absence, Cuban |aw, which does not exclude the possibility of the
foreign nationals being tried by Cuban courts in conformty with the comments
on articles 4 and 5 of the Convention

Article 9

89. Wth regard to the offences referred to in article 4 of the Convention
Cuba provides the | egal assistance requested in accordance with the
international treaties to which it is a party or, in their absence, Cuban |aw.

90. Forei gn nationals sentenced to inprisonment by Cuban courts may be
turned over to the States of which they are nationals to serve their sentences
in the cases and in the manner prescribed by the treaties. Simlarly, Cuban
nati onal s sentenced to inprisonment by foreign courts may serve their
sentences in Cuba, also under the terns of the relevant treaties. The Cuban
court considered conmpetent to hear the case at first instance will be
conpetent to hand down the verdict and determne the | ength of the sentence,
which will for all purposes be considered equivalent to the sentence at first

i nstance.

91. In Cuban judicial practice, civil proceedi ngs determ ne how enforceabl e
sent ences handed down by foreign courts will be executed in cases where no
treaties exist; such sentences are served as if they were national sentences:

(a) If they were handed down in consequence of bringing an action
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(b) If they were not handed down in the absence of the accused;
(c) If they relate to acts accorded conparabl e | egal status under

Cuban | egi sl ati on;

(d) If the docunent containing the sentence appears to have been
i ssued in accordance with the conditions required for its authenticity in the
country concerned, and if the legal requirenments for their certification in
Cuba have been observed;

(e) If the sentence is acconpanied by a comunication fromthe
M nistry of Foreign Affairs of the country in which it was handed down,
stating that the authorities of that country will carry out sentences
pronounced in Cuba, on the basis of reciprocity;

(f) If the convicted person's Cuban domicile, should he have one, is
clearly indicated.

92. The execution of foreign sentences is requested of the Suprene Court of
t he Republic unless, under an international treaty, that task cones under the
conpet ence of another court.

Article 10
93. In the training of Cuba s | aw enforcenent personnel, the ethica
principle of respect for Iife and physical integrity has been forenost. In

addition to the legal obligations, these personnel have duties correspondi ng
to their conscientiousness and responsibility, which includes the strictest
di scipline and the obligation to account to their superior officers,

col | eagues and those who, on behalf of the Cuban people, selected themto

di scharge that responsibility.

94. Law students are given appropriate training on the scope and content of
conduct that may be characterized as crini nal

95. In the State security and internal security agencies, officers in charge
of the treatnent of detainees, accused persons and convicted prisoners receive
training in which they are told that any nmistreatnent, by word or deed, is
considered a sign of powerl essness, uncouthness or technical or professiona

i nconpetence. These officers are required to observe the Code of Ethics and
Di sciplinary Rules, which explicitly include the prohibitions referred to in
article 2 of the Convention.

96. O ficials of penal establishnents, and exam ning bodies receive suitable
instruction as part of their professional training on the scope and content of
crimnal conduct that may be categorized as constituting an act of torture or
ot her cruel, inhuman or degrading treatnent.

97. In their training courses, these officials are also taught the standards
and rules set forth in the main international conventions and covenants, as
appropriate, such as the Universal Declaration of Human Ri ghts, the Standard
M ni mum Rul es for the Treatnent of Prisoners, the Code of Conduct for Law

Enf orcenent Officials, the International Covenant on Civil and Politica
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Ri ghts, the International Covenant on Econom c, Social and Cultural Rights,

t he Convention against Torture, the United Nations Declaration on the
Elimination of AlIl Forms of Racial Discrimnation, and the Convention on the
Preventi on and Puni shnent of the Crine of Genocide.

98. In Cuba, doctors and health care personnel in general are taught the
principle of providing protection for physical and nental health, regardless
of the characteristics of the patient. Thus, all persons in prison or
detention receive nedi cal assistance when they need it, on the sane terns as
ot her persons.

Article 11

99. Under Cuban | egislation, government procurators are required to ensure
conpliance with socialist legality in the treatnent of detainees by exam ning
bodi es, while governnment procurators and megi strates carry out the sane task
in penal establishnents.

100. The organizational structure of the Ofice of the Attorney-Cenera

i ncludes a departnent for the supervision of legality in penal establishnments.
This department, inter alia, contributes effectively to constant review of the
provi sions for the custody and treatnent of detainees and prisoners in al
parts of Cuba.

101. Article 5 of the Prison Regul ations stipulates that, in accordance with
exi sting legislation, magi strates and governnment procurators nust be permtted
access to penal establishments and other places of detention to nonitor the

i npl enmentation of the penalties and pre-trial detention measures inmposed by
the courts, and thus contribute to the achi evenent of their purposes.

102. In order to ensure that the lawis conplied with, the chief officials of
towns, provinces and the State security and internal security agencies
constantly nonitor on a daily basis the bodies and officials responsible for
the custody and treatnent of persons undergoing any formof arrest, detention
or inprisonnment and for ensuring conpliance with the provisions covering

i nterview ng nethods and practices. This enables inadequacies and errors in
the application of the relevant legislation to be detected in tinme and
appropriate steps to be taken to renedy them

Article 12

103. In accordance with article 116 of the Crim nal Procedure Act, any person
who witnesses the perpetration of an officially prosecutable offence, or is
certain that such an of fence has been conmitted, is required to bring it to
the attention of the nearest court, prosecutor, exam ning nmagistrate, police
unit or mlitary unit. Persons who, through their responsibilities,

prof essi on or occupation, have information that an offence has been comitted
are required to do the same. The article further provides that if a State

of ficial or enployee should fail to performthis obligation, his superior
officer will be informed in order that appropriate adm nistrative or

enpl oynent -rel ated action may be taken
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104. Under article 119 of the same Act, if the police are informed that an
of fence has been commtted, they may arrest the suspect, take the requisite
precautionary measure (this may not, however, take the formal pre-tria
detention, which is only ordered as provided by law) and i mediately initiate
the essential formalities.

105. The Crimnal Procedure Act |ays down strict rules for carrying out

i nvestigations of offences and bringing their perpetrators before the
conpetent courts, which ensure the necessary rapidity in the investigations
and give equal rights to all persons involved in the crimnal proceedings.

106. It is established practice in the State security and internal security
agencies in Cuba that, when evidence of irregular behaviour exists, the
appropriate departnent requires the staff to produce a detailed report of the
events and inmmedi ately carries out the pertinent investigations pending a
possi bl e | egal or adm nistrative response.

Article 13

107. Throughout the country, the right of citizens to submt conplaints and
petitions to the authorities and to be receive a response or attention within
a reasonable time in accordance with the law is protected by the Constitution
Citizens also have the right of an effective appeal to the conpetent courts
and of a public hearing on an equal footing before an independent and

i mpartial court.

108. In cases where the acting authorities decide not to initiate crimna
proceedi ngs and request the conpetent court to order a general or partia

di sm ssal of proceedings, crimnal law allows the victimof the offence to
bring a private action, whereupon the case enters the oral proceedi ngs stage
and is settled by the court.

109. If the act which has given rise to the conplaint constitutes an offence,
t he person concerned nmay lay an information with the conpetent authorities, as
provided for in article 116 of the Criminal Procedure Act, and the police wll
i mredi ately proceed to take action in accordance with article 119 of the Act.

110. If the conplaint concerns an enforceable judgenent or dism ssal of
proceedi ngs by the courts, the person concerned may request the M nister of
Justice, the President of the Suprene Court and the Attorney-Ceneral of the
Republic for a review, in accordance with article 455 of the Crimna
Procedure Act, provided that he conplies with the requirenments of the |aw.

111. The Cuban courts also deal with clains by citizens relating to their
wor k; the People’ s Supreme Court has a department for collaboration, publicity
and legal information which, under article 26 (b) of Act No. 70 of 1990,
performs this very sensitive task. Article 53 of the Crimnal Procedure Act
stipulates that the renedy of conplaint may be exerci sed agai nst deci sions by
the exam ning nmagi strate or procurator which nay cause irreparabl e damage.
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112. The Penal Code protects individuals and their relatives who

have contributed, as witnesses or in any other way, to enforcing or
applying laws or general provisions; and in article 142.2, it establishes
penalties for those who enploy violence or intimdation against them

113. Paragraph 3 of the same article adds that a simlar penalty is incurred
when the violence or intimdation is used as vengeance or reprisal against the
rel ati ves of the above-nentioned persons and in the circunstances described
above.

114. A simlar assurance is provided for prisoners. Article 63 (0) of the
Pri son Regul ations stipulates that any person held in detention has the right
to “submt verbal or witten conplaints to the authorities through the
appropriate channels and to receive a reply fromtheni. Paragraph (k) of the
sanme article recognizes the right of prisoners to “initiate legal formalities
through a | awyer or the head of the penal establishnent or place of
detention”.

115. Wthin the Mnistry of the Interior there is a procedure requiring
senior officials and their auxiliary staff to organize and inplenent the
handl i ng of conplaints, clainms, requests and suggesti ons by individua
citizens, who should be seen by them and given due attention. This procedure
covers any accusation against the police or a public official relating to
treatment condemmed by the Convention in articles 1 and 16.

116. The internal regulations of the Mnistry of the Interior lay down the
general guidelines for the work of its departnments in receiving and dealing
with conplaints by the public. They state that:

“Al'l clains and applications by citizens shall be treated with due
attention and respect; they shall always be processed w thout exception
whet her they are conplaints, accusations or reports, requests or
suggesti ons.

“Simlarly, all clainms shall be checked; it shall be a rule that they
are processed and given a reply within the prescribed time limt. In
all cases, inpartiality and justice shall prevail in the handling of
conpl aints, requests and suggestions, over and above the specific

i nterests of individuals or departnents.

“Whenever violations or msconduct on the part of our police are
established, appropriate legal, disciplinary or admnistrative neasures
shal |l be taken; their tinely and effective application shall be the
responsi bility of departnent chiefs, for which purpose effective
nmoni t ori ng nechani sns shall be established.

“Citizens shall be given a personal response; a witten record shall be
kept of this response and whether or not it conforns to the results
reported. Should this not be the case and should there be due grounds,
the claimshall be investigated by a higher authority than that which
originally investigated it.”
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117. In order to ensure greater inpartiality, the Mnistry of the

Interior forbids organs or individuals who are the subject of clains to be
informed of or to participate in the investigations and deci sions concerning
these matters or accusations until the case is term nated.

118. At the admi nistrative level, the State Council issued Decree-Law No. 67,
whi ch established, as a common duty, function and responsibility for al

agenci es, various tenets and organi zati onal principles for the public

adm nistration. These included attending to and providing a pertinent
response within 60 days to the conplaints and petitions addressed to them by
citizens, endeavouring to find correct solutions to the questions raised and
taking steps to elimnate the shortcom ngs indicated.

119. The Ofice of the Attorney-General also contains departnents which dea
with citizens rights, and handle and respond to conplaints and petitions
relating to irregularities in the observance of the law, in accordance with
the functions assigned to it by article 106 of Act No. 4 of 1977, on the
nonitoring of legality by ensuring strict conpliance with the |aw and ot her

| egal provisions.

Article 14

120. The Cuban Constitution stipulates that any person who suffers damage or
injury at the hands of State officials or agents in the exercise of their
official duties has the right to claimand obtain appropriate redress or
conpensation in the form prescribed by the | aw

121. In the words of article 70.1 of the Penal Code, “Any person who is
crimnally liable is also liable in civil terms for the damage and injury
caused by the offence. The court which hears the case shall declare the
person’s civil liability and its extent, applying the relevant provisions of
civil law, and shall also directly enforce the obligation to restore the
material | oss and redress the noral danage”.

122. If the accused refuses to provide noral redress, the court will inpose
on himan additional prison sentence of not nore than six nonths.

123. Article 71.1 of the Penal Code states: “The Conpensation Fund is the
body responsible for enforcing civil liability consisting of redress for
mat eri al damage and conpensation for injury”

124. The action to claimcivil liability is brought jointly with the crim na
action; it does not entail abatenent of the latter in cases which give rise to
the abatement of the crimnal indemity action, and may be brought as

appropri ate.

125. The Cuban Labour Code (Act No. 49) stipulates that a worker who is
subpoenaed by the court, by the procurator’s office or by the investigation
agencies or is held in custody or in pre-trial detention when the accused is
not convicted shall have the right to receive the wage which he has forfeited
wi t hout detrinment to his right to seek conpensati on on ot her accounts.
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Article 15

126. The Cuban Constitution prohibits the use of violence or coercion
against individuals to force themto testify, and declares null and void any
statenent obtained in breach of this provision. Persons found guilty of such
acts are liable to the penalties which crimnal |aw establishes for cases
categorized as offences. Article 59 stipulates that “No viol ence or coercion
of any kind shall be used against individuals to force themto testify”.

127. This principle is confirnmed by article 166 of the Crimnal Procedure
Act, which stipulates: "“Any statenment obtained in breach of this principle
shall be null and void, without prejudice to any crimnal liability that may
be incurred”.

128. Article 172 of the Act states: “No witness may be forced to nake a
statement concerning a question if answering it rmay cause direct or

substantial material or noral damage to his person, honour or interests, or to
the person, honour or interests of a close relative”

129. In accordance with Cuban | egislation, no statenment which is established
to have been nmade as a result of an act of torture nay be invoked as evi dence
in any proceedi ngs, except against a person accused of comrtting the act of

torture as evidence that the statement was nade as a consequence of that act.

130. Article 183 of the Crimnal Procedure Act states that under no
ci rcunstances may coercion, deceit, prom ses or subterfuge be used to force or
induce a witness to testify in a specific sense.

131. In accordance with article 109 of the Act, the governnent procurator, as
the person responsible for ensuring conpliance with the | aw, guarantees that
the citizen's dignity is respected and that under no circunmstances will he be
subj ected to unlawful restrictions of his rights.

132. Article 312 states that in the public oral hearing before the court, a
person’s right not to be required to testify on his own behal f nust be
reasserted; logically, persons exenpted fromtestifying as witnesses will not
appear before the court in that capacity.

133. As was said earlier in the explanation of certain measures for ensuring
conpliance with article 2 of the Convention, the provisions and procedures for
the work of the investigating bodies of the Mnistry of the Interior state
that during the questioning process strict conpliance must be ensured with the
constitutional and juridical prohibitions of the use of violence or coercion
to force a detainee to testify, while officials are rem nded that statenents
obt ai ned by violent nethods are considered to be null and void and that

of fenders will be puni shed.
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Article 16
134. Cuban crimnal | aw nmakes provision for offences or unlawful forns of
behavi our related to conpliance with the first paragraph of this article, such
as:

(a) Wongful execution of penalties or security nmeasures (art. 141);

(b) Abandonnent of children, or disabled persons or destitute persons
(arts. 275 to 278);

(c) O fence of deprivation of liberty (art. 279);
(d) Illegal search (art. 288);

(e) O fences against the rights of assenbly, denobnstration
associ ation, conplaint or petition (art. 292);

() O fence against the right of equality (art. 295);

(9) Wongful inposition of disciplinary neasures (art. 297).
These and other articles already considered make it possible to punish acts or
forms of behaviour relating to actions which, w thout actually constituting

torture, may represent ill-treatment by public officials or other persons
acting in an official capacity.

135. In accordance with the Penal Code, Chapter I, “Violation of the duties
i nherent in public office”, Title Il, “Offences agai nst the adm ni stration and
the courts”, Book Il, “Special section”, penalties are inposed on a public

official who, in attenpting to cause prejudice to a person or obtain unlaw ul
benefit, uses his position in a manner nmanifestly contrary to the |aw or
arbitrarily exceeds his | awful powers (offence of abuse of authority).

136. Wth reference to the precautionary neasure of pre-trial detention for
whi ch the | aw makes provision, the State Council agreed, on 8 March 1985, to

i ssue instructions to the Suprene Court and the O fice of the Attorney-Genera
with the aimof imrediately standardizing their criteria, through a genera
and mandatory interpretation of the law, with a view to reducing to a m ni mum
t he nunber of accused persons held in pre-trial detention. The interpretation
achi eved has hel ped to ensure that in Cuba the so-called “unconvicted

pri soners” are not a problem because of the speed with which proceedings are
handl ed. Both statutory and judicial deadlines have been shortened, and the
|atter are fully binding on all persons in any way involved in the crimna
proceedi ngs.

137. Article 30 of the Penal Code provides that the tinme spent by the
prisoner in custody and pre-trial detention is automatically deducted from
the duration of the prison sentence. |In addition, the prisoner may not be
subj ected to corporal punishnment nor may any neasure be used agai nst him which
involves or results in loss of his dignity.
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138. The concept of holding a detainee or prisoner inconmunicado is totally
alien to crimnal and procedural practice in Cuba. Accused persons have the
right to be visited by their relatives and their counsel, in accordance with
the statutory regul ations, while the habeas corpus procedure is an additiona
guar ant ee.

139. The so-called summary procedure applies only in cases where exceptiona
ci rcunstances so require. The Attorney-General may informthe President of
the People’s Suprene Court, who may deci de that offences comng within the
conpet ence of any court of justice will be tried in accordance with the
summary procedure, with the exception of those which conme within the

conpet ence of the people’s municipal courts. None of the procedura

guar antees al ready di scussed nmay be restricted, but the time [imts my be
shortened to the extent that the conpetent court deems necessary.



