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The neeting was called to order at 10.05 a.m

CONSI DERATI ON OF REPORTS SUBM TTED BY STATES PARTI ES UNDER ARTI CLE 40 OF THE
COVENANT (agenda item 4) (continued)

Third periodic report of India (CCPR C/ 76/ Add. 6)

1. At the invitation of the Chairman, M. Desai, M. Krishan Singh
M. Gupta, M. Venu, M. Singh GIll and Ms. Chadha (India) took places at the

Committee table.

2. The CHAI RMAN wel coned the I ndian del egati on and expressed appreciation
for the high level of its nmenbers. The Committee recognized India's efforts
in the field of human rights, and was in particular honoured to have

M. Bhagwati as one of its current nmenbers.

3. M. DESAI (India) said that India attached the highest inportance to its
reporting obligations under the Covenant and other international instrunents
to which it was a party, believing that the systemof treaty bodies was the
nost val uable elenent in the international community's efforts to pronmote and
protect human rights. It was 50 years since |India had achi eved i ndependence.
Because of its |arge population, currently one sixth of mankind, and its w de
diversity of |anguages, religions and devel opnent |evels, the nation's i mense
task of achi eving econom c progress, social transformation and full politica

denocracy was uni que for a country of that size. India had sought continually
to attain the goals set out in the Preanble to its Constitution, and
principally in part 11l (Fundanental Rights) and part IV (Directive Principles

of State Policy). Although the tasks facing India could sonetines raise human
rights issues, any violation of those rights was contrary to State policy and
subject to scrutiny and redress in an open society based on the rule of |aw

4, The procedures established under the International Covenants on Human
Ri ghts not only provided nechanisnms for reviewing States parties' fulfil nment
of their obligations but enabled the treaty bodies to understand the
chal l enges faced by States in attaining their objectives. The constructive
di al ogue thus engaged in inspired existing State parties and encouraged nore
States to becone parties to the Covenants. The Suprene Court of India had
drawn increasingly on the provisions of international instruments, and the
ordinary courts had frequently turned to the International Covenant on Ci vi
and Political Rights and the Convention on the Elimnation of Al Forms of

Di scrimnation agai nst Wonen as guides in interpreting donestic |egislation

5. The Indian parlianentary election held in April and May 1996, involving
an electorate of 591 mllion, had been the | argest denocratic election in
history. A new Governnment, committed to decentralization and
consensus- buil ding on national issues, had come to power as a coalition based
on a Conmon M ni mum Programre. Chief nministers of the federal states had
assenbl ed nore often than ever before to fornul ate national policies. The
Government had conti nued and enhanced the process of economic reformto ensure
better living standards and a humane, just society. It had decided to becone
a signatory to the Convention against Torture and O her Cruel, |nhuman or
Degradi ng Treatnent or Punishnment, in fulfilnment of the commitment nmade in the
Conmon M ni mum Pr ogr anme.
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6. Every citizen had the right to stand for election and the right to vote
in the periodic elections to the three |evels of governnent - local, state and

Uni on - established under the Constitution. All states of the Union
participated fully in parlianmentary el ections, had their own
denocratically-el ected assenblies, and were self-governing in matters such as
public order, police, |ocal governnent, agriculture, land and certain taxes.

7. As noted in paragraph 8 of the third periodic report, treaties were not
sel f-executing in India. In tw recent decisions, however, the Suprenme Court
had rul ed that the Covenant's provisions which elucidated and gave effect to
the fundamental rights guaranteed by the Constitution were enforceable in that
regard, and that those of customary |aw not contrary to municipal |aw were
deened incorporated in donestic |aw

8. The National Human Ri ghts Conmi ssion had been acting with considerable
success, using its own investigative machinery. It required state governments
to report cases of custodial death or rape within 24 hours of occurrence,
failing which an attenpt at suppression was to be assuned. It had nade

speci fic recommendati ons about the way in which human rights violations could
be m nimzed or ended, and on how the armed forces should interact with the
civil admnistration in areas of insurgency or terrorism It had also
recommended specific police refornms, visited detention centres and suggest ed

| egi sl ati ve changes and ot her neasures to inprove inprisonnment and detention
conditions. It had vigorously taken up issues pertaining to children's rights
and instituted efforts with the police, paranmlitary forces and the arny to

i rpart human rights education. Six states had set up state human rights

commi ssions, and in several states human rights courts had been notified. Two
states and two Union Territories had set up district-level commttees to

noni tor human rights.

9. One third of all elective offices in Panchayats and ot her |ocal bodies
had been reserved for wonen through an anendnent to the Constitution; as a
result, some 800,000 wonen had entered public life. A bill to establish

simlar quotas in the federal and state |egislatures was before Parlianent.
India's first periodic report under the Convention on the Elimnation of Al
Forms of Discrimnation agai nst Wonen woul d be subnmitted shortly. And
Parliament had recently set up a joint committee to nonitor government
nmeasures to inprove the status of wonmen and to consider reports by the

Nati onal Commi ssion for Wonen.

10. In the light of the discussions on the previous periodic report, the
current report dealt in detail with special legislation. |1t enphasized, in
the context of the public demand for a | egal and constitutional response to
intense terrorist violence in sone parts of India, that the relevant statutes
were enacted by a denpcratically-elected Parliament, applied to linted areas,
were subject to periodic review, and could be chall enged before the high
courts and the Suprene Court. The Terrorist and Disruptive Activities
(Prevention) Act (1987) had | apsed in May 1995; over 20,000 cases under that
Act had been dropped after review, and | ess than 1,600 persons were stil

detai ned under it. A Suprenme Court judgenment on 27 February 1996 had laid
down detailed directives on questions of bail in such cases. The Suprene
Court would shortly decide on the validity of the Arned Forces (Specia
Powers) Act (1958) at a hearing in which the National Human Ri ghts Conmi ssion
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m ght be a party. That court had also recently ruled that the right to health
was integral to the right to life and that the latter included the right to
live with dignity.

11. No effort was spared to investigate cases of violation by the security
forces of the right to life and to prosecute those believed responsible. 1In
response to National Human Ri ghts Comr ssion directives, 13 states and 1 Union
Territory had decided to filmall post-nobrtem exam nations in such cases and
submit the filmwith the witten report to the Conmi ssion. The Mnistry of
Home Affairs was considering a parliamentary committee report on a bill to
anmend section 176, clause 21, of the Code of Criminal Procedure so as to nake
a judicial inquiry mandatory in cases of death, disappearance or rape in
police custody. In a recent case, the Suprene Court had held that any form of
torture woul d contravene article 21 of the Constitution, and had set out
detailed requirenents relating to all cases of arrest and detention, failure
to comply with which would render the responsible official liable to
departnental action and guilty of contenpt of court.

12. O her cases nentioned in the report related to India' s obligations under
articles 6, 7 and 9 of the Covenant. |Inter alia, the right to conpensation
had been strengthened by recent case law. Although, as reflected in India's
declaration relating to article 9, there was no statutory right to
conpensation for unlawful detention, the courts did award conpensation for
violation of a constitutional right. And a bill currently under study by a
parliamentary committee would provide for conpensation to victins of unlawful
arrest and detention.

13. Wth reference to article 10 of the Covenant, the Supreme Court had
recently recomrended the publication of a national prison nmanual ainmed at
dealing with overcrowding by streanlining the system of rem ssion and early
rel ease. It had asked the Government to replace the Prisons Act of 1884 and
the state governnents to anend their respective legislation accordingly and to
establish open-air jails in every district. The National Human Ri ghts

Conmmi ssion had investigated the country's prison conditions and was drafting a
nmodel bill, based inter alia on the Standard M nimum Rul es for the Treatnent
of Prisoners. Under the Constitution, prisons were a matter for the states,
but the central CGovernnent provided themw th financial assistance. It had

al so signed bilateral convict transfer agreenents with Spain and the

Uni ted Ki ngdom and proposed to sign nore; arrangenents under such agreements
required the prisoner's consent.

14. After sone 10 years' study, legislation on freedom of information would
be introduced in Parlianent during its current session, based on the
recommendati ons of a working group. In the neantine, all federal mnistries
and departnments were being asked to provide public information facilities.
And a new bill was ained at setting up a statutory body to regul ate
broadcasting, based on the right of the public to receive as well as transmt
i nformati on.

15. In the context of article 24 of the Covenant, India had recently
submtted its first periodic report under the Convention on the Rights of the
Child. Sonme recent Supreme Court judgenents were pertinent to that subject,

i ncl udi ng decisions on the right to free, conpul sory education for children up
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to the age of 14 and decisions on paynents awarded to a wel fare and
rehabilitation fund in cases of contravention of the Child Labour (Prohibition
and Regul ation) Act (1986). A conference of state | abour mnisters,
secretaries and conmi ssioners had been held in January 1997 on action to give
effect to Supreme Court directives regarding w thdrawal of children from

hazar dous occupations and i nprovenments in the working conditions of children

i n non-hazardous occupati ons.

16. In 1993, Parlianent had, through a constitutional amendment, placed
village self-rule on a statutory basis, but the decentralization of power had
not been extended to the tribal areas specified in the Constitution. An Act
passed by Parlianment in Decenber 1996, however, provided that the basic unit
of village community governnment woul d be an assenbly having authority to dea
with everyday affairs, nmanage natural resources, adjudicate disputes, plan and
execut e devel opnment progranmes, and oversee government devel opnent activities
inits area. Education and health would have priority in resource allocation
Devel opnment | and acquisition, and the licensing of the mning of mnor
mnerals in the area, would be subject to |ocal consultation

17. Since conpletion of the current report, the Government had invited the
former United Nations Hi gh Conm ssioner for Human Rights to visit India in
May 1995. In addition, the Comm ssion on Hunan Ri ghts had received a report

fromits Special Rapporteur on the question of religious intolerance, who had
visited India in Decenber 1996; the report noted the generally satisfactory
situation with regard to religious tolerance and non-di scrimnation. Severa
i nternational NGOs had also visited India during the period. The Government
had signed a nenorandum of understanding with ICRC, allowing the latter to
visit prisons and detention centres in Janmu and Kashmir.

18. To deal with dissent, India had evol ved a system based on the enhanced
participation of people in determ ning their destiny and on equitable
soci o- econom ¢ devel opnent. I n Punjab, the normalization process begun

in 1992, after a decade of violence, had been consolidated; the outcone of
muni ci pal, state and central parliamentary el ections had shown overwhel m ng
support for peace and normality. Since the new coalition governnent's
accession in Punjab in February 1997, the State was w tnessing a trenendous
upsurge in social, political, cultural and econonmic life. But the question of
accountability for human rights violations during the period of violence had
not been neglected; a State human rights commi ssion had been set up, and the
Suprene Court was directly supervising actions to deal with past human rights
abuses through the National Hunman Ri ghts Commi ssion and the federal Centra
Bureau of Investigation. |In the north-east, an unconditional dialogue had
been initiated with mlitants, and a nulti-billion rupee econonic package for
the regi on had been announced, the aimbeing to tackle the underlying causes
of extrem sm seek political solutions and increase efforts for all-round
econoni ¢ devel opnent. A high-level conmittee had been set up to ook into the
probl ems of the educated unenpl oyed, as well as a high-level comm ssion to
exam ne the backlog in basic mninum services and infrastructure shortages.

19. The people of Jamu and Kashmir, in the elections held in 1996, had
resolutely rejected violence. Under the Governnment of M. Farooq Abdul | ah, a
State human rights comm ssion had been set up by an enactnent of the State
Assenbly, and neasures ained at greater State and regional authority were
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bei ng studied. Initiatives had been taken to inprove detention conditions and
revi ew cases. Although violence had not yet ceased, organized mlitancy had
declined, nost remaining mlitants being foreign nationals and mercenari es.
Over 1,200 mlitants had surrendered their arms, and the State government had
| aunched progranmmes for their rehabilitation. Cases of detainees were being
conpletely reviewed, all persons charged with m nor offences being rel eased.
Such neasures, together with strict supervision of the security forces, should
hel p to check human rights violations. But incidents of abuse were neither

i gnored nor condoned; action was taken agai nst those responsible.

20. Hi s del egati on woul d endeavour to answer any further questions the
Committee mght have with regard to the report and the additional information
provi ded.

21. The CHAI RMAN t hanked the representative of India for his detailed
presentation and invited replies to the questions in part | of the |list of
i ssues (CCPR/ C/59/Q I ND/ 4).

22. M. DESAlI (India), replying to question 1, said that, despite the
serious chall enges to national security and public order, no state of
energency currently existed; nor had such a state existed in any part of the
country during the period under review. He outlined the constitutiona
provi si ons governing the declaration of a state of energency and the

consequences, stressing that the right pertaining to life, liberty and dignity
of the individual could not be suspended by such a declaration, were one to be
made. It followed fromwhat he had just said that there had been no use of

the notification procedure laid down in article 4, paragraph 3, of the
Covenant .

23. The legislation alluded to by the Cormittee in its question was

descri bed in paragraphs 49 to 57 of the report (CCPR/ C/ 76/ Add.6) and rel ated
mainly to the Armed Forces (Special Powers) Act and the National Security Act.
Al t hough designed to enable | aw enforcenent agencies to deal with specia
situations and crinmes, it should not be confused with emergency | egislation

24. Qutlining the situations in which the Arned Forces (Special Powers) Act
could be applied and the manner of its application, he said that while
arrangenents for | aw enforcenent, the naintenance of | aw and order, and
internal security were primarily the responsibility of the state governnents,
the arnmed forces of the Union Government, which conprised the total security
apparatus of the country and not just the army, had been deployed fromtime to
time to assist the civil authorities in states facing particularly severe and
prol onged threats to | aw and order or confronted with acts of viol ence or
terrorism The Act served as an enabling statute and could only be applied
in “disturbed” areas. That description, which nust be officially determ ned
and decl ared, which was subject to scrutiny by Parlianent and the nedia, and
which was regularly nonitored for continuing applicability, principally
concerned parts of Punjab, Jammu and Kashmir, and the north-eastern states.
The Act did not create any new penal provisions or confer extraordinary
powers, other than giving police authority to the central forces. Nor did it
detract fromthe due process of |aw or suspend any rights or their
enforceability. Nevertheless, the Union Governnent was keen to
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see a reduction in recourse to the Act that resulted in interventions by
param litary forces and the arny; to that end, a nunmber of neasures, which he
descri bed, had been taken to strengthen the preparedness and self-reliance of
state police forces

25. In sum then, public order and policing were normally matters handl ed by
the different states; the Armed Forces (Special Powers) Act was invoked only
in extreme cases where the assistance of the central forces was required.

26. Saf eguards were al so described in the report before the Committee. He
reiterated that the above-nentioned Act was applicable only in notified areas
where “di sturbed and dangerous conditions” prevail ed and had been duly
identified as such by the highest authority in the state concerned. The
activities which the armed forces were enpowered to nmove agai nst under the Act
were enunerated; the need to intervene nmust be officially established;

i ntervention nust be preceded by warnings; and the powers conferred by the Act
could not be construed as giving licence to shoot to kill, or - as had been
alleged - to act against a |lawful assenbly such as a fanmly gathering, or to
arrest or shoot at anyone carrying any object that m ght resenble a weapon
Any arrests or seizures of property nust be the subject of depositions,

wi t hout delay, to the local police. Further safeguards existed in the form of
the internal guidelines and rules of engagenent issued by the arned forces

t henmsel ves.

27. The National Security Act, which had al so been the subject of criticism
was a pre-trial detention statute that had given rise to i ntense debate and
frequent judicial review, in the course of which nunerous safeguards had been
provi ded under the Constitution or built into the Act itself with the ai m of
preventing arbitrary detention or even prol onged detention w thout judicia
review. Subsequent court decisions had further strengthened those safeguards.
In addition, the central Governnent, which had not ordered a single detention
under the Act, closely nonitored its adm nistration by state governnents,

i mpressing upon themthat it nust be resorted to judiciously, sparingly and
only to the extent necessary.

28. Concerning the inpact of internal disturbances, he said that docunentary
mat eri al establishing the profile of terrorist violence in the disturbed areas
had been distributed to nmenbers of the Cormmittee, and denonstrated the effect
of such violence on the rights of innocent citizens in general, as well as
speci fic categories of persons, such as journalists, political activists,
menbers of the judiciary, government officials and policenmen and their
famlies. India, like other pluralistic, denocratic and secul ar societies,
was especially vulnerable to the forces of political extrem sm the deadly
conbi nati on of violence, extrem smand intol erance that terrorism enbodi ed was
a negation of all the liberal values that sustained the concept of human
rights. But besides nmaking determned efforts to conbat terrorism the
authorities had |launched a series of initiatives to resolve the problens and

i mprove the situation in the affected areas. They included unconditiona
political dialogue and progranmes of social and econom c devel opnent in the
north-eastern states, and noves towards the restoration of denocratic
governance following free and fair elections in Punjab. In Jamu and Kashmr,
a maj or programre of economic rehabilitation and accel erati on of devel opnent
activities was under way. There were visible signs of a return to normal in
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the Iives of the people and activities of the | ocal governnment and
adm ni stration, although external forces persisted in their attenpts at
vi ol ence, largely through foreign nationals and nercenaries.

29. India was committed to conbating the nenace of terrorismand to
defending its territorial integrity against all threats, but there was an
equal determination that any measures in that connection nust be in strict
conpliance with national |aws and human rights standards. Despite the
extrenely difficult situations in which the security forces had to operate,
they coul d never benefit frominpunity of any kind; whenever allegations of
human rights violations were made, inquiries were i medi ately conducted,
charges | aid and of fenders prosecuted.

30. M. GUPTA (India), replying to question 2, said that the use of weapons

by the police was nornally permtted for three purposes: in the exercise of
the right of self-defence; for dispersal of unlawful assenblies; and, under
certain circunstances, to effect an arrest. |In self-defence, no nore harm

than was necessary for that purpose should be inflicted, but death could be
caused if the offence that occasioned the exercise of the right could be
reasonably expected to cause an apprehension of death or grievous hurt. The
decision to disperse unlawful assenblies was normally taken by a magi strate,
and exceptionally by an officer of the arned forces of the Union. It could be
i mpl emented through the graduated use of force, after due warning had been
given; it nmust not go beyond the necessary m ni mum and nust cease as soon as
the assenbly broke up. Shots might be fired, even to the extent of causing
death, but only as an extrene neasure and in clearly established

ci rcumst ances.

31. The actions he had described were the subject of various instructions,
gui delines and clarifications designed to prevent any abuses in the exercise
of the powers conferred on State police agencies or the armed forces of the
Union in connection with the mai ntenance of public order. Even when the
speci al forces were acting under the Arned Forces (Special Powers) Act in

di sturbed areas, the use of force which mght entail firing was still limted
to the three basic sets of circunstances that he had nentioned at the

begi nning of his statenent. But the conditions could be far nore conpl ex and
difficult, and he offered sone exanples, firstly in relation to unlawf ul
assenbly which contained perceptible threats to |life and property, secondly in
relation to the process of arrest and seizure, and thirdly in relation to

ot her situations which placed the police or security personnel at grave risk.
Agai n, el aborate guidelines and instructions were issued to such personnel
they were not legally binding but failure to conply with them could be
actionabl e.

32. A hierarchy of forces existed within the arned forces of the Union. He
listed the different bodies which were specially trained and equi pped for
different roles within the overall functions of maintaining public order and
conmbating terrorismand insurgency, and described in detail the equipment and
operations of one of the |argest anobng them- the Central Reserve Police
Force (CRPF). All those forces, as had already been pointed out, were
expected to intervene to assist state authorities and the | ocal police, which
bore principal responsibility for dealing with crowd control and | aw and- order
situati ons.
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33. It was difficult to determ ne the nunber of deaths that had resulted
fromthe use of the powers vested in the security forces in the disturbed
areas, given the fact that those forces generally acted in concert with the

| ocal police. The Conmittee had, however, been provided with figures of
casualties anong civilians, terrorists and security force personnel to assist
it in obtaining an overall picture of the situation

34. As to the nmonitoring of conpliance with the regul ati ons governing the
use of weapons by the police and security forces, he listed and descri bed six
mechani sns. Firstly, the legislation itself nust serve as a check: forces
acting in pursuance of the |law could not be above the |aw. Secondly, the
standard requirenent that security forces file daily situation and incident
reports, as well as existing procedures for the |odging of conplaints,
permtted the identification of occasions involving firing and casualties.
Thirdly, the state governnents were also required to provide the centra
Government with daily situation reports, which were followed up by the latter
whenever prima facie it appeared that an incident involving the security
forces required further investigation. Fourthly, units (nodal cells) set up
in each of the security force organizations and in the Mnistry of Hone
Affairs also nonitored reports of alleged human rights violations and t ook
followup action. Fifthly, citizens affected in actions by the security
forces could file their own reports, which were regularly investigated and

could lead to the prosecution of security personnel. Lastly, renmedies such as
the filing of petitions before the Hi gh Courts or the National Human Ri ghts
Conmi ssion were avail able: investigations duly took place, allegations could

be chal |l enged and prosecutions could be ordered.

35. Thus, no fewer than 315 security force personnel had been prosecuted or
ot herwi se proceeded agai nst for human rights infringenents or for violations
of the law or the guidelines in Janmu and Kashnmir and the north-eastern
states. Oher cases were pending, and the Governnent was determ ned to see
that they were pursued pronptly. As to the security forces thenmselves, they
did not welcome the presence in their ranks of persons who had acted in wlful
di sregard of the law, and nmade every effort to ensure that possible |oss of
civilian life and property at the hands of their personnel, acting entirely in
good faith, was m nimzed, that overreaction was avoi ded and that maxi mum
restraint was observed in their operations.

36. Ms. Medina Quiroga took the Chair.

37. M. KRISHAN SINGH (India), replying to question 3 on the |list of issues
concerning extrajudicial executions, disappearances and torture, said that the
Government had received a nunber of conplaints through the nechani sns that

exi sted for the purpose: individual conplaints filed through First
Informati on Reports (FIRs) registered with the police, media reports, NGOs and
branches of the National Human Ri ghts Conmi ssion. Several reports had been
received fromthe courts and fromthe National and State Human Ri ghts

Commi ssions. Conplaints were al so taken up and debated in state | egislatures
and in the federal Parliament, and in sonme cases conpl ai nants had

si mul t aneously approached courts of |aw and the National Human Ri ghts

Commi ssion. Every effort was nade to have the conplaints investigated
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i medi ately and, where specific human rights violations were found to have
been commtted, action was taken to provide redress to the conplainant and to
puni sh errant officials.

38. There were al so specific provisions in the statutes of the armed forces
establishing a procedure for investigations and trials. Action taken to
puni sh officials of the security forces for violations of human rights in
Jammu and Kashmir and in the north-eastern region included punishnents ranging
froma variety of disciplinary neasures to 12 years' rigorous inprisonnent.
Puni shments such as reprimands, although seeningly innocuous, had serious
career inplications. Efforts were also being made to publicize actions taken
with a view to building confidence anong those who m ght have been affected as
victinms and enphasi zing the sensitivity of human rights issues anong arned
forces personnel

39. The brunt of the terrorist attacks in Punjab had been borne by the
Punjab State arned police and consequently they were the object of nobst of the
conpl aints of alleged human rights violations. A nunber of police personne
had been di sm ssed and had suffered various other penalties. Both the
Suprene Court and the National Human Ri ghts Comm ssion had taken a direct
interest in human rights violations in Punjab, and the Central Bureau of

I nvestigation was reporting its findings regarding such allegations directly
to the Suprene Court. The Supreme Court had al so requested the Commi ssion to
| ook into various issues, including conpensation, and had declared that its
orders woul d be binding on that question. The Hi gh Court of Jammu and Kashmir
was directly supervising investigation of allegations of certain human rights
violations in the State.

40. In a recent judgement in West Bengal, the Supreme Court had |aid down
guidelines to prevent violations with reference to arrests by the police, and
in a case involving petitions filed by the Andhra Pradesh Civil Liberties
Committee pertaining to all eged extrajudicial executions by the police in

al l eged encounters with a left-wing terrorist organi zation called the

“Peopl e's War Group”, the National Human Ri ghts Commi ssion had made certain
recomendati ons and issued guidelines which had been conveyed to the Chi ef

M nisters of all States.

41. The Governnent was committed to ensuring that nmeasures to conbat
terrorismwere in accordance with national |aws and human rights standards,
and had been making every effort to ensure that the security forces exercised
maxi mum restraint in their operations. It had made it very clear to all its
officials that no one should enjoy inpunity in matters pertaining to human
rights violations. Clear instructions had been issued to the security forces
on the conduct expected of them during operations against mlitant groups.

42. The Governnent was al so inplenenting a progranme of human rights
education for the security forces in association with the National Human

Ri ghts Commi ssion. The Chief of the Arnmy Staff had i ssued an order for al
personnel to observe and respect human rights in the performance of their
duties, and arny personnel carried a copy of those “do's and don'ts” at al
times. They included co-opting representatives of local civilian authorities
for conducting search operations, not resorting to firing w thout due warning
and absol ute necessity, turning over arrested persons to the nearest police
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station with the | east possible delay, and arresting only those who had
comm tted cogni zabl e of fences or agai nst whom a reasonabl e assunpti on exi sted
that they had conmitted or were about to conmmt a cognizabl e of fence.

43. Ms. Chanet resuned the Chair.

44, M. DESAl (India), replying to question 4 regarding the National Hunman
Ri ghts Commi ssion, said its main objective was the protection of human rights
defined by the Protection of Human Rights Act (1993) as rights relating to the
life, liberty, equality and dignity of the individual and guaranteed by the
Constitution and by the two Covenants. The Act provided that the Comr ssion
m ght inquire, suo nbto or on a petition presented to it by a victimor any
person on his behalf, into a conplaint of violation of human rights or

abet ment thereof or negligence in the prevention of such violation by a public
servant. It could also intervene in any proceeding involving such an

al | egati on pending before a court with the court's approval, and visit
detention centres. Wile inquiring into conplaints, the Conm ssion had al

the powers of a civil court and could al so use a provision under the Code of
Crim nal Procedure to authorize its officers to seize docunments relating to
the subject matter of an inquiry. The Conm ssion had its own investigating
staff under an officer holding the rank of director-general of police.

45. In the period from1 April 1995 to 31 March 1996, the Conmi ssion had
regi stered 10,195 conplaints, including allegations of death in custody,

di sappearance, illegal detention, police excesses, atrocities against
schedul ed castes and schedul ed tribes, indignity to wonmren and cases of
environnental degradation. In the same period the Comm ssion had adnmtted
444 cases of death in custody and 1,115 cases of torture and ot her abuses;

79 police officers had been suspended, departnmental action had been taken
agai nst anot her 26, and 22 others had been prosecuted as a result of

the Comm ssion's recommendati ons. Conpensation ranging fromRs 25,000 to

Rs 1 mllion had been awarded to 22 persons in 13 cases. In two recent cases,
t he Comm ssion had taken the view that conpensation due to the next of kin of
victinms should be the liability not only of a state but also of the offending
police officials thensel ves; state governments concerned had accepted that

VI eWw.

46. Inits report for 1995-1996 the Conmi ssion had stated that there had
been no instance of a state governnment or other authority refusing to accept
or conply with recommendations it had nmade in respect of individua
conplaints. Where necessary, it had applied to courts for the enforcenment of
human rights in individual and group cases. 1In 1996-1997, on the basis of

i nvestigations carried out by its investigation division, crimna
prosecuti ons had been | aunched agai nst 167 persons, 144 of them policenen;
113 policemen had been suspended and departmental action initiated agai nst
anot her 116. Conpensation ranging fromRs 50,000 to Rs 150,000 had been
ordered for 16 persons in 10 cases.

47. Section 18 of the Protection of Human Rights Act (1993), enmpowered the
Conmi ssion to conduct detailed inquiries into cases involving other
authorities, and section 19 required it, with regard to conplaints of human
rights violations by the arnmed forces, to seek a report fromthe centra
Governnment and, after receiving that report, either not to proceed with the
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conplaints or to make its recommendations to the Governnent. That provision
had not constrained the Conmi ssion in scrutinizing the actions of the

armed forces. Wenever in doubt about the value of a report submitted to it,
t he Comm ssi on had sought supplenmentary reports on the facts or concl usions
which it considered to be either anbiguous or wong, and it had not hesitated
to request senior arned forces officers to appear before it in order to answer

guestions regarding the conpl aints being considered. Its reports to
Parl i ament showed that the arnmed forces had readily conplied with requests for
further information either in witten or in oral form In each instance of

recommendati ons made by the Comm ssion, the central Governnment had informed it
as required of the action taken. The Conm ssion had al so made its report
public, together with its recomendati ons and the action taken, and had as
required informed the petitioner or his representative of the outcone.

48. As to the provision in section 36 of the Act barring investigations into
al l egations nore than one year old, the Government had given serious

consi deration to the Conmi ssion's recomendati ons and had concl uded that nore
time and experience were needed before any changes were contenplated to the
existing legislation. Wile there had been approximately 65 conpl aints every
nonth during the first six nmonths of the Comm ssion's existence, that figure
had now risen to nearly 4,000 a nonth. That increase suggested a hei ghtened

| evel of public confidence in the Comm ssion, but it would al so appear to have
sonme significance with reference to the question of the bar on investigations
into allegations nore than one year old.

49. Replying to question 5 on the list of issues, he said that as far as the
substantive | aw was concerned, the specific anti-terrorismlegislation - the
Terrorist and Disruptive Activities Act - had | apsed but various conponent

el ements of acts of terrorismwere provided for in the Indian Penal Code, the
Indian Arms Act, the Indian Explosives Act, the Unlawful Activities
(Prevention) Act, etc. Information had already been provided regarding
terrorist violence in areas that had been declared as disturbed, and there had
been simlar incidents perpetrated by left-wing extrem sts in Andhra Pradesh,
Bi har and other states and by terrorists fromvarious groups in other parts of
the country, including Bonbay and Del hi

50. Treason was covered by offences defined by sections 121, 122 and 124 A
of the Indian Penal Code relating to wagi ng war agai nst India and sedition
provi sions for acts akin to treason could be found in the Constitution and in
such statutes as the Unlawful Activities (Prevention) Act. Crinmes pertaining
to treason had generally been found to be acconpani ed by acts of viol ence

whi ch coul d be categorized as terrorismor threats to the public order

51. Activities prejudicial to the defence of India, its relations with
foreign Powers or the security of the State, and activities prejudicial to the
mai nt enance of public order or of supplies and services essential to the
conmmunity could formthe basis for detention under the preventive |law, but the
rel evant order nust be supported by full and detailed grounds and materia
giving all particulars so that the detainee could make a full representation
for consideration on its nmerit by an independent board. The order itself was
al so subject to judicial review There were safeguards and renedi es under the
Constitution for arrests made for any such offences, and their investigation
and prosecution were covered by the normal checks and procedures under the
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Code of Crimnal Procedure. As to detention under the National Security Act,
mechani sms for control and safeguards were provided in the Act and inpl emented
by the courts.

52. Currently 673 persons were in detention under the National Security Act,
and sone 1,588 persons under the Terrorist and Disruptive Activities Act. The
figures were constantly being nonitored by the courts and by the Governnent.

53. M. KRISHAN SINGH (I ndia), replying to question 6, said that schedul ed
castes and scheduled tribes enjoyed a special status under the Constitution
Their welfare was a matter of the highest priority, and neasures had been
taken to ensure their effective involvenent in the adm nistration of the
country and their social and econonmi c betterment. The Governnent had adopted
a two-pronged approach to ensure effective protection of their rights and to

i mprove their socio-econonic status. The National Conm ssion for Schedul ed
Castes and Schedul ed Tri bes was part of the institutional framework, and the
Speci al Conponent Plans played an inportant role by concentrating financia
resources on education, the upgrading of skills and assistance for

sel f-enpl oyment activities. The Special Conponent Plans channelled funds

t hrough specific schenes, and state governnments, Union Territories and

Union mnistries were required to earmark funds under such schenmes at |least in
the sane proportion as the popul ati on of schedul ed castes and schedul ed tri bes
in the situations concerned. The adoption of the Special Component Plans had
led to a significant inprovenent in the socio-econonc status of those
conmuni ti es.

54. The Nati onal Commi ssion also played an inportant role in ensuring
focused attention on the problens faced by those vul nerable communities. It
had mai nly been a question of taking up grievances with the authorities
concerned and maki ng on-the-spot inquiries into allegations of atrocities. In
the period 1993-1994 the National Comm ssion had undertaken 44 such field
inquiries and nmade the appropriate recommendations to the authorities for

i medi ate action. |Its plans for the future included setting up a data bank
and an economic cell to oversee inplenentation of devel opnent programres; it
al so proposed to set up a free legal aid cell in all State capitals and to

intervene in all court cases involving policy matters that had a bearing on
the wel fare of nenbers of schedul ed castes and schedul ed tri bes.

55. A deep-rooted social systemsuch as caste could not be nmerely |egislated
away: tinme would allow social practices to change through the spread of
education as well as through econonmic and social devel opnent, but such change
coul d not be brought about by governnent action alone and must involve al
actors in civil society and NGOs through awareness-raising and educati on
programmes. At the sane tine, abhorrent facets of the caste system such as
unt ouchability had no place in a society that upheld human rights on the basis
of equality and non-discrimnation. The Government renmai ned vigorously
commtted to conmbating the practice of untouchability and social prejudice
agai nst nmenbers of schedul ed castes. India' s national policy on education
attached specific inportance to the pronotion of national integration

tol erance, nutual understandi ng and conmunal harnmony, and material on the
lives and teachings of the social reformers of the past who had fought



CCPR/ ¢/ SR. 1603
page 14

caste-based discrimnation forned an integral part of school and college
text books. Various initiatives were also being taken to pronote inter-caste
har mony through the electronic and print media.

56. The nost form dable challenge to the traditional division of Indian
soci ety was being | aunched by menbers of the underprivileged comunities

t hemsel ves: they were becom ng increasingly conscious of their rights and
asserted thensel ves agai nst any formof discrimnation. As education and
enpower nent spread, the established order was chall enged. Many of the
conflicts and cl ashes occurred because India was noving towards the effective
enjoynent of equality for all segnents of its popul ation.

57. Turning to question 7 concerning bonded | abour, he said that synmptoms of
extrenme poverty should not be confused with deliberate human rights violations
by states. There were nmany problens that resulted froma | ack of adequate
access to basic needs, illiteracy and |low | evel s of econom c devel opnent, and
bonded | abour and child | abour were among them The CGovernnment had the
responsibility to work towards eradicating such practices through the
enactment and strict enforcenent of laws. The pronmption of literacy and

awar eness of legal rights were also of crucial inmportance. Advances in such
areas required the involvenment of all actors in civil society fromloca

bodi es and NGGCs to individuals.

58. The Governnent attached the highest inportance to the total eradication
of bonded labour. Priority areas included carrying out new surveys to detect
cases of debt bondage or relapse, to ensure effective rehabilitation through
dovetailing the centrally-sponsored schene with other anti-poverty schenes,
and to activate fully the district and subdivisional-1evel vigilance
committees in which NGOs participated. Instructions had also been issued to
all state governnents to conduct surveys to identify bonded |abourers: in
that way sone 27,760 bonded | abourers had been identified between Cctober and
Decenber 1996, the ngjority in the State of Tanmi | Nadu. States had been
advised to draw up schenes for their rehabilitation. Efforts were also under
way to target rel eased bonded | abourers through anti-poverty and

enpl oynment - generati on progranmes, and to sensitize governnent officials to
the problem The figures for prosecutions under the Bonded Labour System
Abolition Act (1976) showed that by March 1993 there had been a tota

of 3,143 cases in 12 states, 1,190 of themresulting in convictions.

59. M. VENU (India), replying to question 8 (a) on gender equality, said
that in India wonen had been granted equal political rights at the tinme of

i ndependence, and since then a conscious effort had been made to increase
their presence at all levels of responsibility in Indian society. Indeed, a
bill to reserve one third of seats in Parlianent and state |egislatures for
worren was currently before Parliament, and a lively debate on it was under
way. Parliament had also recently set up a comrittee for the enmpowernent of
worren. VWile a |arge presence of wonen in public life had been achieved, the
chal I enge now was to ensure that they were given real powers and rea

responsibilities: India had a long way to go before it could say that wonen
had become the equal partners of men in all aspects of national life.
60. However, the political participation of wonen rivalled, and in sone

areas surpassed, that of men. |In the 1996 general election, the turnout of
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wonen voters had been 53 per cent as against a total turnout of 57 per cent,
and 599 wonen candi dates had stood for election to Parlianent: there were now
40 in the Lower House and 19 in the Upper House, and 5 women memnbers of the
Council of Mnisters. Nearly 1 nmillion wonen took part in public life at
village and district |level, and they accounted for 8.93 per cent of officers
in the Adm nistrative Service and 11.28 per cent of officers in the Foreign
Servi ce.

61. Al t hough by 1995 wonen had nade up 15 per cent of the total | abour
force, their access to enploynent was still to a great extent related to their
access to education and skills, and they still [agged behind men in terns of
literacy. Nevertheless, the nunber of women enployed in the technical and
prof essional fields had increased 23 tinmes since the 1950s. Although it was
difficult to quantify their participation in social and cultural life, they

pl ayed a prominent role in nusic, dance, literature, cinema and all aspects of
soci al work.

62. On the subject of inequalities in | aws governing narriage, divorce and
i nheritance, he explained that as part of a policy of protecting the cultura
identity of various comunities, particularly religious mnorities, India
allowed different communities to maintain their separate laws in that respect.
If social change was to be achieved, legislation could only be based on
consensus anong the affected segnents of the popul ati on, and the Government's
approach had therefore been to proceed with caution and to wait for demands
for reformto come fromw thin the conmunities thenselves. It was noteworthy
that, followi ng such a demand for reformfromthe Parsi comunity, the Pars
Marri age and Di vorce Act had been amended to give equal rights to wonen.
India had al so taken a nunber of steps to fulfil the pledges it had nade as
part of the Beijing Progranme of Action, and was maki ng additional resources
avail abl e for a nunber of progranmes designed to i nprove the status of wonen.

63. Laws prohibiting child nmarriage were being successfully enforced, as
could be seen fromthe fact that the average age of marriage for wonmen had
risen from 13 years at the beginning of the century to 19.5 years in 1992.

In 1994, 714 child marriages had been prevented. The National Human Ri ghts
Conmi ssi on had nade recommendati ons for anending the Child Marriage Restraint
Act (1929) and decentralizing powers under that Act to authorities at district
and village level. A Marriage Bill was now under preparation and was expected
to have a considerable effect in reducing the incidence of child marriage; a
mass nedi a canpai gn had been | aunched to increase public awareness of the

i ssue. However, child marriage was a | egacy of traditions that stil

persisted in India' s villages, and those traditions could not successfully be
countered through | egislation alone. Hi gher levels of literacy and socia

awar eness were needed, and society in general and NGOs in particular had an
important role to play in eradicating the problem

64. M. DESAlI (India), responding to question 8 (b) on viol ence agai nst
wonen, said that since the submi ssion of India' s previous periodic report a
new Act had been passed to regul ate sex-determ nation tests and prevent their
m suse, and certain states had taken steps to ban fenale foeticide. In 1994,
131 cases of infanticide and 45 cases of foeticide had been recorded.
Educati on programmes had been introduced in an effort to bring about a change
in society's attitude towards the girl child, and a nunber of states had
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| aunched schenes designed to raise the girl child s status. In addition, a
nati onal plan of action focusing on the survival, protection and devel opnment
of the girl child had been fornmul ated, and anendnents to the regul ations
governing the code of nedical ethics were being planned to permt disciplinary
proceedi ngs to be taken agai nst doctors who had acted unethically in that
respect.

65. Bet ween 1993 and 1994, dowy deaths had declined by nore

than 15 per cent in npst of the country, and in 1994 only two cases had

been reported under the Conmi ssion of Sati Prevention Act. The figures showed
that the measures taken were having the desired effect, and the practice was
now virtually non-existent in nost states.

66. Cases reported under the Inmoral Traffic Prevention Act had |ikew se
shown a decline between 1991 and 1994. Certain areas of the country, notably
t he Murshi dabad district of West Bengal, tended to be source areas for
prostitution, and the Governnent had | aunched a silk yarn production training
project in a group of villages in the district in an effort to solve the
probl em t hrough econoni ¢ devel opnent.

67. Concerning child prostitution, data on the inportation of girls were now
being collected on a systematic basis: 167 such cases had been reported in
the country in 1994. Since that date, there had been 206 cases of procurenent
of minor girls, and 34 cases of sale of girls for prostitution. Reporting of
such cases was bei ng encouraged, and gender-segregated data were being
conpiled. A survey carried out in 1991 had indicated that child prostitutes
accounted for sonme 15 per cent of the total number of prostitutes in India,
and to conbat that evil a separate unit was being set up in the Mnistry of
Human Resource Devel opnent. In addition, the problemwas being studied by a
group consisting of representatives of governnmental bodies and NGOs, which had
convened six regional workshops on the subject.

68. Ms. CHADHA (India), in reply to question 9 on child |abour and street
children, said parental poverty and illiteracy were the two nost inportant
factors contributing to the existence of child | abour. Parents sent their
children to work rather than to school sinply because there was no ot her

option for ensuring their own survival. To tackle that problem the
Government planned to introduce a bill which would nake prinmary education a
fundamental right. It had also pledged to eradicate child |abour in al

occupations and had | aunched a frontal attack on parental poverty through
enpl oynent generation progranmes. More than 100 child | abour rehabilitation
projects had been initiated: under those projects, special schools had been
set up in 76 districts where child | abour was endem ¢, and 104, 000 chil dren
had so far been admtted to them Special awareness-raising progranmes had
al so been undertaken in 133 districts. |In a |landmark judgenment delivered in
Decenber 1996, the Suprene Court had ordered that enployers of children in
hazar dous occupations were liable to a fine of Rs 20,000 for each child

enpl oyed, as well as to penal sanctions. Wiile statistics on the nunber of
prosecutions initiated were not yet available, many state governnments had
reported that they were taking steps to prosecute whenever children were found
to be enmpl oyed in hazardous occupations. At the sanme tinme, action was being
taken to set up a Child Labour Welfare and Rehabilitati on Fund at district

| evel .
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69. On the question of street children, it was estimted that as many

as 500,000 children lived on the streets of India' s seven mjor

cities - Bangal ore, Bonbay, Calcutta, Del hi, Hyderabad, Kanpur and Madras.

Most of them cane from poor migrant families, and many suffered from neglect,
abuse and exploitation because their situation nade them especially vul nerable
to harassment. A schene had recently been | aunched to support and strengthen
vol untary organi zati ons al ready working for the welfare and devel opnent of
street children, with the aimof providing integrated community-based
non-institutional services. The scheme included action to reduce exploitation
and abuse and to withdraw children from hazardous work. Forunms representing
some 60 NGOs had been established in 23 cities, and a national NGO forum had
been set up in 1988 to pronote collective action for this vul nerable group

70. M . ANDO expressed appreciation for the extensive information provided
by the del egation. On the question of gender equality, he had been inpressed
to learn that a bill was being introduced whereby 30 per cent of seats in

Parliament were to be reserved for wonen: that was a remarkabl e advance
However, he would |ike to know what concrete neasures were being taken to
reduce female illiteracy rates. He would al so appreciate nore information on
the difference between the inheritance rights of nen and wonmen, on how much
mat ri noni al property a wonman could claimfrom her husband on divorce, not only
in law but also in practice, and on the | egal narriageable age for wonen.
Mention had frequently been made of the part played by NGOs in solving socia
probl ems. What precisely was their role and what was the extent of their
conpet ence?

71. He woul d like to know nore about the causes of the phenomenon of child

| abour. Were they purely economc, the result of parental poverty, or were
soci al factors involved? On child prostitution, he would appreciate an

expl anation of the so-called Divadasi system Lastly, he asked whet her bonded
| abour was found chiefly in the agricultural sector or whether it also
prevailed in other sectors, what percentage of bonded | abourers were of the
unt ouchabl e caste, and how far NGOs were involved in efforts to overcone that
phenonenon.

72. M. KRETZMER said he was pleased to note the positive devel opnments in
India since the submi ssion of its last report, notably the creation of the
Nati onal Human Ri ghts Conmi ssion

73. Referring to question 1 on the |list of issues concerning states of
energency, he said that while he was aware of the difficulties India had to
face in dealing with insurgency and terrorism it was neverthel ess incunbent
on a State party to tackle such problens in a manner consistent with the
Covenant's requirenents. The delegation had earlier stated that India had
made no | egal declaration of a state of emergency under article 4 of the
Covenant. However, he was concerned that de facto declarations of emergency
had in fact been nade in certain parts of the country, which were not in line
with the Covenant's provisions. That would seemto be the case in regard to
the Armed Forces Special Powers Act, the National Security Act and the
Restricted Areas Permit Act.

74. The Committee had been told that the first of those Acts was needed
because there were insufficient police in the various states to deal with
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out breaks of armed violence. He appreciated the need to send in the arny, but
did not understand why it was necessary to give them special powers, since
presumably there were already regul ati ons governing their use of weapons. The
Act seened to himan attenpt to derogate from a non-derogable right under the
Covenant, nanely the right to life. He had raised the question because the
Committee was receiving persistent reports of excessive use of force,
especially by the arny, in areas of conflict.

75. He noted that the Act in question provided that no prosecution, suit or
ot her legal proceedings could be instituted, except with the sanction of the
central CGovernnent, in respect of anything done in pursuance of the Act. |If

the arny was being sent in to help a state governnent, that governnent shoul d
at least be able to inquire into any allegations of msuse of force. He was
concerned to see froma recent court case that when the governnent of the
State of Manipur had tried to set up a comrission of inquiry into allegations
agai nst the security forces, the central Governnent had argued that that State
had no powers whatever to set up that inquiry.

76. The National Security Act would appear to raise even nore problens,
particularly in regard to preventive detention, which was deci ded on by an
advi sory board. Menmbers of that board were appointed by the executive, which
woul d nean they could al so be disnissed by the executive. That appeared to
contravene a detainee's right under article 14 of the Covenant to be tried by
an i ndependent and inpartial tribunal. |India had not made a decl aration under
article 4 that it wished to derogate fromarticle 14.

77. Again, article 9, paragraph 2, of the Covenant required that a person
shoul d be informed of charges against himat the tine of arrest, but the
Conmittee had been told that such information was not given until 5 or even
10 days later, which constituted a further derogation. The Act stated that a
person was not entitled to be represented before the advisory board, which
woul d seemto pose further problens regarding article 14.

78. On the matter of inpunity of the arnmed forces, he appreciated the

del egation's assurance that the Governnent was conmitted to prosecuting al
menbers of the forces charged with viol ence or other offences, but certain
reports had cast doubt on whether that policy was being pursued effectively.
Wy, for instance, was the National Human Ri ghts Conmi ssion not given powers
to investigate allegations of use of undue force by the arny? He noted that
on 6 February 1997 the Suprene Court had decided to grant conpensation to a
famly in the State of Manipur, some of whose nmenbers had been killed by arny
officers. Had the officers involved been suspended? And were they being
prosecuted? He would also Iike to know whether prosecutions had been
initiated in two further cases, the first involving an attack by nenmbers of
the arnmed forces on a hospital patient, and the second involving a Ms. Devi,
who had been killed by officers of the Thirtieth Battalion, AssamRifles, in
view of the fact that in both cases the nenbers of the armed forces concerned
had been found to be responsible following a judicial inquiry.

79. Lastly, again on the issue of inpunity, he would appreciate informtion

on the Restricted Areas Permit Act, which as he understood it restricted
access by NGOs and others to areas in which the armed forces were operating.

The neeting rose at 1.05 p. m




