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The neeting was called to order at 3.05 p.m

CONSI DERATI ON OF REPORTS SUBM TTED BY STATES PARTI ES UNDER ARTI CLE 40 OF THE
COVENANT (agenda item 4) (continued)

Third periodic report of France (continued) (CCPR/ C/ 76/ Add.7;
HRI / CORE/ 1/ Add. 17/ Rev. 1; CCPR/ C/ 60/ Q FRA/ 3)

1. At the invitation of the Chairman, the nenbers of the French del egation
resuned their places at the Conmittee table.

2. The CHAIRMAN invited the nenbers of the Cormittee to ask the French
del egation questions relating to part | of the |list of issues
(CCPR/ C/ 60/ Q FRA/ 3) .

3. M. PRADO VALLEJO said that, having participated in the consideration of
France's initial report and second periodic report, he was confident that the
constructive di al ogue which the Conmittee had al ready begun with the French
del egati on woul d continue and that the Commttee would be fully informed of
the difficulties encountered by France in inplenenting the Covenant and the
nmeasures taken to overcome them

4, On that point, although it was obvious that French | egislation provided
full protection for human rights, the Commttee had | earned of certain

speci fic cases in which articles of the Covenant, in particular articles 6

and 7, had not been fully respected. Conplaints had been | odged concerning
ill-treatnment of private individuals by the French police and gendarnerie, in
both netropolitan France and the overseas departnents and territories, and the
necessary inquiries had not been ordered, allow ng those responsible to go
unpuni shed. That was an obvious failure by the State party to fulfil its

obl i gati ons under the Covenant.

5. He had also | earned of incidents that had occurred in Tahiti, French
Pol ynesi a, in Septenber 1995, and of police brutality against denonstrators;
he woul d |i ke to know whet her the French CGovernnment had begun the necessary
inquiries. Simlarly, in New Cal edonia, there had been many cases of torture
and death in police custody since 1978, and it was disturbing to note that the
French Governnent had seen fit to enact an amesty |law providing inpunity for
those responsible and clearly violating the victins' rights. The European
Conmittee for the Prevention of Torture and | nhuman or Degradi ng Treatnent or
Puni shment had protested at the cases of ill-treatnment of detainees in French
pri sons, and he wondered whet her the French Governnent intended to take steps
to correct that unfortunate situation. He would also Iike to know why a

di stinction was nmade in France between the police and the gendarnerie:
apparently only the gendarnerie were authorized to use firearns when an

i nci dent occurred.

6. It was his understanding that the French anti-terrorismlegislation
provi ded for persons charged with offences against State security to be tried
by speci al seven-person courts, whose decisions were handed down on the basis
of a sinple majority, an energency neasure which in his view was not
necessarily justified. He would accordingly Iike to know the reason for that
provision. |In addition, the | egislation appeared to be applied al nost
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systematically to Basques; sonme nmenbers of that comunity were arrested and
pl aced in detention w thout any crimnal charge. Perhaps the del egati on woul d
be able to provide explanations.

7. He noted that conscientious objectors in France had the possibility of
performng civilian service instead of mlitary service. However, civilian
service was twice as long as mlitary service - 20 nonths instead of 10. He
t her ef ore wondered whet her such a nmeasure was not punitive in character for
t hose who opposed nilitary service. Did the French Government intend to
amend the relevant provisions in order to bring theminto line with

i nternationally-accepted standards?

8. M. KLEIN said that he al so wel comed the continuing dialogue with the
French del egati on and hoped that it would shed sonme |ight on the aspects of
the human rights situation in France which remai ned di sturbing.

9. He, too, had been inforned of the |arge nunber of unjustified acts of

vi ol ence perpetrated by officers of the police and national gendarmerie. As
he understood it, the gendarnerie was a mlitary institution which cane under
t he purview of the Mnistry of Defence, which nmight raise some questions as to
why civilians should be subject to a mlitary authority. He had also | earned
that excesses had allegedly been conmmitted in inplenmenting the French
anti-terrorismlegislation, which he believed the prosecutor was responsible
for applying. He would therefore like to know the prosecutor's status,
particularly in relation to the Mnistry of Justice, how i ndependent the
prosecutor could be in performng his duties and whet her he received
instructions fromthe Governnment. He asked what anendnents were planned in
the relevant |egislation

10. He understood that detainees in sone French prisons were held in

hum |iating conditions, in particular prisoners of Basque origin. He would
appreci ate the French del egation providing nore details on that question and,
in particular indicating whether the provisions of article 10, paragraph 1, of
the Covenant were being fully respected.

11. Par agraph 145 of the French report (CCPR/ C/ 76/ Add.7) stated: “Convicted
pri soners may correspond with anybody, daily w thout restriction and receive
letters fromanybody. However, their correspondence may be read and nonitored
by the prison authorities”. He did not contest the need for some nonitoring,
but would like to know in which particular cases nonitoring was carried out.
The sane paragraph stated that detainees had the right to correspond with
European authorities, the list of which was regularly updated. He would like
to know whether the Conmittee was on that list. He asked what steps were
bei ng taken to protect prisoners against violence or harassnent, in particular
sexual harassment, by their fellow prisoners. In addition, what steps were
taken if it was proved that the crim nal proceedings had, at any stage, been
unduly long? Were detainees released and were they entitled to conpensati on?

12. Concerning articles 12 and 13 of the Covenant relating to liberty of
movement, he would |ike to know how the non-refoul ement principle was applied
in practice, and whether an asylum seeker could appeal to the courts in the
event of a negative decision and expulsion. |In connection with the right to
| eave the national territory, discussed in paragraph 182 of the report, he
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asked what | aw enpowered the adm nistrative authorities to refuse to issue a
passport, and whether the list of cases (a) to (f) was still valid. Regarding
| oss of nationality through declaration by decree, nmentioned in paragraph 188
of the report, he asked whether a French national who had | ost French
nationality in the cases listed could still consider France to be his or her
country.

13. M. LALLAH thanked the French del egation for resuming its dialogue with
the Committee. He was surprised, however, that the Governnent of France, a
hi ghly devel oped country which did not |ack the neans to prepare the reports
it was under an obligation to submt, had submitted its third periodic report
four years | ate.

14. The report contained a very detailed description of the |egal enactnents
applicable in France, but failed to give precise information on the

i mpl enentati on of the Covenant in practice. He would particularly appreciate
clarification fromthe French del egation on the inplenmentation of articles 2,
23, 24 and 25 of the Covenant, especially with regard to the concept of
equality before the | aw and the independence of the judiciary.

15. A recent article in the French daily Le Monde had referred to di scontent
anong the French judiciary: over 500 nmagi strates had apparently signed an
appeal stating that there was a need to expand the reformof the judiciary,
noting that the courts mght not be perceived as being fully independent in
France and that that situation m ght be due to the method of appointing judges
and prosecutors. He did not know to what extent their nethod of appoi ntnment
encour aged prosecutors to take the initiative in instituting |ega

proceedi ngs, but he was in possession of information to the effect that
prosecutors were reluctant to open inquiries into conplaints by victins of
police brutality. He would like to know the reasons for the prosecutors
reluctance or the difficulties they encountered in acting on such conplaints,
and to know what kind of deposit was sonetinmes required for an inquiry to be
opened. Was it a cash deposit?

16. The Covenant contai ned provisions that were not found in the European
Convention on Human Rights; he had in mind articles 23, 24 and 25 of the
Covenant in particular. Under article 2 of the Covenant, States parties
undertook to take the necessary steps, in accordance with their constitutiona
processes and with the provisions of the Covenant, to adopt such |egislative
or other neasures as m ght be necessary to give effect to the rights

recogni zed in the Covenant that were not already in force. He stressed the

i mportance of administrative or other nmeasures for guaranteeing the

i ndependence of prosecutors and administrative authorities in France. In his
own country, a conm ssion independent of the executive was responsible for
appointing all judges, fromthe |ower courts up to the Suprenme Court. There

m ght, however, be other ways of ensuring the independence of the judiciary:
the newspaper article he had nentioned earlier spoke of exam nation of the
candi dates by a jury made up of representatives of various sectors.

17. Concerning equality before the I aw (Covenant, art. 26), he quoted

a 3 July 1997 policy paper by the National Consultative Comm ssion on Human
Ri ghts concerning the rights of foreigners. The paper contained a brilliant
anal ysis of the principles that should govern not only |egislation but also
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the practices followed to inplenment it. After stressing the principle of
equality, freedomto come and go, the right to lead a normal |ife and the
right to seek a decent living, the paper made reconmendati ons whi ch appeared
to himto be not only necessary but urgent as they pointed up deficiencies in
French | egi sl ati on which prevented people from enjoying equality. Concerning
the freedomto enter and leave a territory, for exanple, and foreigners
access to the national territory in particular, the paper stated that any
restrictive legislation or regulations must clearly define the goals
justifying them and state how judicial supervision wuuld be exercised.

18. In that context, the right to lead a normal famly life was currently
governed in France by regul ati ons contai ning nunerous restrictions that were
i nconpatible with the principle of equality. The famly reunification
procedure continued to be subject to conditions (O dinance of 1945) which
rendered it difficult to apply in practice, as the above-nentioned policy
paper also stated. For exanple, in order to bring his famly to France, a
forei gner nust have been lawfully residing there for two years and have a
regul ar income and a dwelling that nmet certain standards with regard to size.
Partial famly reunification was prohibited and unlawful reunification subject
to heavy penalties. The note concluded that many foreigners found it

i npossible in practice to bring their famlies to France sinply because they
did not nmeet all the requirenents: they were unenployed or tenporarily

enpl oyed or their dwelling was too small. That raised the question whether a
French person who was unenployed or living in a small dwelling was forbidden
to live with his or her spouse and children

19. There al so seened to be two conceptions of famly law in France. The
first concerned French nationals and took account of changes in society, with
for exanpl e gradual recognition of free unions, consideration of the child's
interests in the event of the parents' separation and, very inportantly,

br oadeni ng of the concept of entitlenent to social security. Again according
to the above-nentioned policy paper, however, there was a nore rigid and
narrower conception of famly life as it applied to foreigners: cohabitation
was not taken into account, divorce inplied a “risk”, the children nust be
legitimate children of the couple or they would not be able to enter France,
there was wi despread suspicion of mixed-race fanmilies, nmarriages between
French people and foreigners were automatically suspect, and the prosecutor
could delay marriage in case of doubt. Yet article 23 of the Covenant

recogni zed the right of nmen and wonmen of marriageable age to marry and to
found a family. |In France, even after the marriage was concl uded, it was
difficult to regularize the foreign spouse's status, as it was subject to
various conditions: one-year wait following the marriage, |lawful entry into
and stay in France in order to receive a residence permt. Al those
requirenents did not seemto be in line with France's obligations under
articles 23 and 24 of the Covenant. Lastly, the policy paper pointed out that
sonme surprising distinctions were nmade between the various nationalities of
forei gners (Congol ese, Mdiroccans, etc.) with respect to the right to seek a
decent living. 1In his view, the recomendati ons contained in the policy paper
shoul d be taken into consideration by the French authorities.

20. Lastly, he asked whether French people living in the overseas
departnments and territories had the sanme rights as people living in
nmet ropol i tan France under the agreenments concluded by France with its
Eur opean Uni on partners.



CCPR/ C/ SR. 1598
page 6

21. Ms. EVATT observed that the French delegation's replies to the
guestions on the list of issues raised new questions for the nenbers of the
Committee. G ven that discrimnatory behaviour on grounds of race was

puni shabl e by | aw (para. 20 of the report) and that in the event of such
behavi our by a private individual the victimcould institute proceedings
before the civil courts where there had been negligence (para. 35), what
needed to be established in court to prove that there had been a violation of
the rights set forth in article 2 of the Covenant? 1In view of the fact that

t here was an onbudsman responsi ble for considering violations of rights by the
adm nistration, she would Iike to know whether there was also a medi ation or
conci liation nmechani smfor disputes involving a conplaint of discrimnatory
behavi our | odged by a private individual against another individual or private
entity, ainmed at resolving the conflict out of court.

22. The French Constitution established the equality of all citizens

before the law, without distinction as to origin, race or religion

(report, para. 394); that provision was clarified in paragraph 26, which
stated that the principle of the equality of all citizens before the |aw
inmplied that persons in identical situations were treated in the sane way.
She woul d Iike to know on what |egal basis a distinction could legitimtely
be made between different people, when for exanple, there was a need to exenpt
a person fromcertain legal requirenents on the basis of his or her religion
| anguage or culture. Simlarly, she would Iike to know to what extent France
considered affirmative action to be an appropriate neans of conbating racism
and discrimnation in access to housing and enploynment and in other areas
where the equality of immgrants nmight be affected.

23. Questions had al ready been asked about the ill-treatnment and abuse of
persons in police custody or pre-trial detention. |In that connection, she
asked for additional information to that contained in paragraphs 91-94 of the
report. She would particularly like to know whet her prosecutors had the power
and responsibility to institute proceedi ngs when there was indirect or direct
evi dence that a person in custody had been subjected to violence, abuse or
torture. Were prosecutors required to open an inquiry? O were they required
to wait until the victiminstituted the procedure by |odging a conplaint with
a court, which could be financially burdensone for the plaintiff? According
to some NGOs, it was rare for inquiries into cases of police brutality against
persons in custody to be opened on the initiative of the prosecutor; it was up
to the victimto begin the procedure. She would like to know the nunber of
cases of alleged violation of the rights set forth in article 7 in which the
procedure had been instituted by the prosecutor, conpared with the nunber in
which it had been instituted by the victim In cases where an interna

inquiry into a police officer's behaviour led to a finding of m sconduct by
the officer, was he suspended during the judicial inquiry? And how soon was
such an inquiry opened?

24. In connection with the inplenentation of article 6 of the Covenant, and
in the light of paragraph 87 of the report (CCPR/ C/ 76/ Add.7), she asked

whet her France had considered ratifying the second Optional Protocol to the
Covenant. Referring to reports from Amesty International and other NGOs to
the effect that deaths in custody were on the rise and were in many cases due
to suicide and | ack of supervision, she requested statistics on the nunber of
such deaths, on efforts to nonitor the situation and see whether that nunber
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was increasing, on the percentage of deaths from suicide and on the proportion
of imm grants or nmenbers of minorities anong those who had died. According to
her information, solitary confinenment used as puni shnent was one of the causes
of the increase in cases of suicide anpong detai nees, together with prison
overcrowdi ng, harassnent and |ack of psychol ogi cal support for prisoners. She
woul d wel cone nore information on the situation

25. She woul d also like clarification of the situation regarding the
detention of mnors on crimnal charges. It was her understandi ng that

chil dren under 13 years of age could not be held in custody or pre-tria
detention, but she was not certain; she would particularly |like to know

whet her m nors between 13 and 16 years of age could be detained pending tria
and for what types of offence. Concerning the |egal representation of
juvenile offenders, she would |like to know whet her counsel could review the
entire file of a mnor charged with a crim nal offence. According to her

i nformati on, the judge allowed the | awer of a young offender barely 5 or

10 minutes to consult the file in a sunmary procedure, even though the
procedure could result in decisions with far-reaching consequences. She
under st ood that when extrajudicial nmeasures (nediation) were taken, access to
a lawyer's services was linmted and the mnor was not entitled to | egal aid.
The procedures involved, however, could lead to rehabilitation or re-education
nmeasures; she would like to know how the rights of the accused were protected,
in particular when the accused was a mi nor

26. Lastly, in cases of contunmaci ous judgenent, she would Iike to know
whet her an accused or convicted person had the right to | egal representation
ei ther on appeal or at a new hearing.

27. Ms. GAITAN DE POMBO said that several of her concerns had al ready been
expressed by other menmbers of the Conmittee. She would |like to know what
policies and practical neasures were adopted by France to give effect to
article 10 of the Covenant, and especially to guarantee the rights of the nost
vul nerabl e categories of the population, namely wonen and foreigners in
detention. Her second question concerned the possibility, provided for under
French | egislation since 1981 for persons who believed that they had been
victims of a violation of a right set forth in the European Convention on
Human Ri ghts to address thenselves to the European Comm ssion and, if their
conplaints were found to be adnissible, to seek an am cable solution, or even
to bring their case before the European Court if an am cable solution proved

i mpossi ble. She would also |like to know whether statistics existed on the use
of those protection nechanisns, which she regarded as conpl enenting the
domesti ¢ nechani sms, how many cases had been subnmitted to the European Court
and what donestic procedures were available to give effect to that right.

28. M_. ANDO said he had several questions about the treatnment of refugees.
According to information he had received, the Schengen Agreenent, to which
France was a party, contained a provision intended to reduce the flow of
econom ¢ refugees seeking political asylum The desire of Governnents to curb
that trend was understandabl e, but one of the nmethods used by France consisted
inrequiring the air carrier to pay for the return trips of unsuccessfu
applicants. In sone cases the carrier was also required to pay a very heavy
fine. In his view, that practice could have the effect of preventing genuine,
good-faith asylum seekers fromcoming to France because they had not obtai ned
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all the docunents required and had been refused a ticket. The del egati on had
spoken of seeking a delicate bal ance between firmess and generosity; he would
like to know how t hat bal ance was to be numintained wi thout harm ng genuine
political refugees.

29. France had concl uded extradition treaties wi th neighbouring countries,
not ably member countries of the European Union. He appreciated that terrorism
was a serious problemin certain European countries, but under those treaties
persons suspected of terrorismcould be sent back to countries where they

m ght be subjected to ill-treatnent or even torture. However, the principle
that a person should not be sent back to a country where he or she would run
such a risk was an essential tenet of international law. In that case, too,

he woul d |i ke to know how France mai ntai ned a bal ance between the need for
the State to protect itself against terrorismand the requirenments of
i nternati onal cooperation and the | aw.

30. Par agr aphs 192-199 of the report (CCPR/ C/ 76/ Add.7) dealt with the

expul sion of aliens, in particular expulsion that could be ordered, in an
enmergency, w thout any prior consultative procedure. However, the procedure
seened to be different for foreigners in metropolitan France and for
foreigners in the overseas departnents and territories (para. 195). He would
like to know whether the criteria applicable in each case were different and,
if so, whether the delegation could provide specific exanpl es.

31. M. BUERGENTHAL, referring to paragraphs 125 and 126 of the report
concerning pre-trial detention, said that according to the statistics provided
approximately 40 per cent of indicted persons were placed in pre-tria
detention. That was a rather high proportion and woul d appear to indicate a
tendency to order such detention, whereas article 9 of the Covenant sti pul ated
that pre-trial detention should not be the rule. |In addition, if a case was
di sm ssed or the accused was di scharged or acquitted, he or she could claim
conpensati on when the detention had caused injury that was “manifestly
abnormal and of particular gravity” (para. 126), which, in view of the high
nunber of pre-trial detention orders, was hardly conpatible with article 9,
paragraph 5. It could obviously be argued that the pre-trial detention had
not been illegal, since it had been ordered by the exam ning magi strate, but
that was not a sufficient explanation

32. Secondly, he would like to know whet her the inhabitants of the overseas
departnents and territories had conplete freedom of nmovenment in nmetropolitan
France, whether they could bring their famlies and work as soon as they
arrived in France, and, generally speaking, whether they had all the rights
enjoyed by a French citizen in France.

33. His third question concerned | oss of French nationality, discussed in
par agraph 190 of the report. He noted that persons who had acquired French
citizenship through naturalization could |lose their citizenship if they
conmitted an act categorized as an offence that had a certain degree of
seriousness but was unrelated to actual acquisition of nationality. He
supposed that that rule did not apply to people who were French by birth and
wondered whether it was conpatible with article 26 of the Covenant, since in
his view it constituted obvious discrimnation anong different categories of
French peopl e
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34. Fourthly, the legal aid nentioned in paragraph 232 of the report was
designed to enabl e persons with insufficient resources to assert their rights
before the law, but it appeared to apply only to certain categories of
foreigners. He would Iike to know whether a foreigner unlawfully present in
France who conmitted a nurder or other serious offence was entitled to | ega
aid if he could not afford the services of a | awer.

35. M. KRETZMER associ ated hinself with all the questions asked, especially
those relating to the different rules applicable to different branches of the
executive responsi ble for maintaining public order. The explanations given
concerning the context in which the special decree on the gendarnerie had been
i ssued had not clarified the reasons for the different rules on the use of
firearns, given the fact that police officers and gendarnes perforned the sanme
t asks.

36. He associated hinself with all the questions asked in connection with
articles 12 and 13 of the Covenant. He would also |like to know the French
Governnment's position with regard to people who, although not neeting
precisely the definition of a refugee laid down in the 1951 Convention
relating to the Status of Refugees, felt threatened for reasons other than
race, religion, nationality, menmbership of a particular social group or
political opinion, as set forth in article 1 of the Convention. There could,
for exanmple, be situations of discrimnation on grounds of sex, such as those
i nvol ving wormen from countries where excision was systematically practised;
they mght very well be afraid to return to their country and m ght apply for
refugee status despite the fact that they did not neet the exact definition
The sane was true of people whose |lives were threatened, not by governnenta
forces but by other violent forces, and who did not feel that they would be
protected in their country. The npst recent exanple was obviously that of the
Al gerians. He would like to know France's policy towards them

37. He agreed with other nenbers of the Conmmittee that the French Government
appeared to be passing its responsibility towards asylum seekers onto private
institutions by fining airlines which all owed passengers wi thout papers to
travel on their planes. He also associated hinself with the concerns
expressed about sending people back to their countries when they were in
danger of being subjected to torture. Regarding expul sion, he had understood
that a person who was refused the right to remain in the territory had

24 hours in which to institute proceedings, but he had also |learned that in
some cases peopl e awaiting expul sion had been nade to sign a paper waiving
that right. He asked whether a 24-hour period was sufficient and requested
further details about that paper

38. The question of conplaints against the police and the corresponding
inquiries had al ready been raised. The situation appeared to be conpli cated,
and in any event was not clear to him As he understood it, the prosecutor
had a free hand in deciding whether or not to open an inquiry into cases of

police brutality against nmenbers of the public. It was true that victins
could institute a crimnal indemity action and that there was a police
supervi sory body enpowered to investigate. It would, however, be useful to

know whet her there was sone ot her independent nechani sm enpowered to
i nvestigate action by the police without need for the victimto institute
proceedi ngs. Amesty International had drawn the Conmittee's attention to the



CCPR/ C/ SR. 1598
page 10

case of a young Rom who had entered France illegally in a convoy of vehicles
fromthe forner Yugoslavia, then at war, in August 1995. The police had
opened fire and the boy had been killed. The other Roma had been expell ed,
and none of them had been called as a witness in the inquiry into the boy's
death. The case raised two questions, that of inquiries into police action
and rel evant guarantees, and that of the sendi ng-back of people comng froma
war - stricken region

39. Ms. MEDINA QU ROGA thanked the French delegation for its very
informative replies. She associated herself with the concern expressed by the
ot her nmenbers of the Conmittee about the right of asylum and especially the
practice of passing to airlines responsibility for deciding who was entitled
to seek asylum She would also like to know what |egal protection was given
to refugees who arrived by sea and were kept on board ships. The del egation
had expl ained that there were regul ati ons governing access by humanitarian
organi zations and even UNHCR to waiting zones, but clarification should be
provi ded on the nature and scope of those regulations. The del egation had

al so acknow edged that the practice of expulsions by charter raised a problem
she wondered whet her that neant that it would be term nated. Asylum seekers
m ght include people at serious risk of suffering bodily harm for exanple
genital nutilation, forced sterilization, torture or even forced marri age.
Coul d such grounds be invoked in an application for refugee status? It would
al so be interesting to have statistics on the nunmber of expul sion orders which
had resulted fromthe energency procedure and the nunber of cases where an
expul sion order had been revoked after the person had al ready been expelled.
The situation of individuals being held in a waiting zone while efforts were
being made to find a country willing to accept them al so needed to be
clarified. Were they given financial aid? Did they have working papers?
What were the living conditions of those with children?

40. A nunber of questions arose in connection with article 9 of the
Covenant. G ven that xenophobia was on the rise in Europe, the police m ght
very well be arresting an excessive nunber of young people and nenmbers of
ethnic mnorities; she would accordingly appreciate receiving statistics from
the del egation. Since the prosecutor had the power to initiate inquiries and
institute proceedings for police brutality, it would be useful to know whet her
he was obliged, or sinply enpowered, to do so. |If he was sinply enmpowered,
the del egati on m ght give sonme indication of the frequency wi th which
prosecutors instituted proceedings of their own notion in such cases.
According to the information available, it was often also necessary to bring
in civil indemity action, and she wondered whether that was because such
proceedi ngs were to the victin s advantage or whether they were necessary
because no ot her proceedi ngs had been instituted. Regarding the arrest of

m nors, paragraph 130 of the report stated, “with regard to ordinary

offences ... pre-trial detention ... has been prohibited ...”. She would Iike
to know which authority determ ned whether the offence was an ordinary

of fence, and what criteria were used.

41. Concerning article 10 of the Covenant, she asked whether the new prison
regul ati ons adopted in 1996 contai ned provisions governing not only

i ncommuni cado detention but also solitary confinenment, and would |ike details
on the conditions for placing a prisoner in solitary confinenent. She would
also like to know whether girls were separated fromadults in wonmen's prisons.
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In connection with article 14 of the Covenant, she noted that paragraphs 242
and 243 of the report dealt with confession, but said nothing about cases
where confessions had been obtained through ill-treatnment. She would like to
know whet her such confessions were automatically excluded, and if so, whether
they were excluded in accordance with a legislative provision or sinmply as a
matter of case law. In addition, she inquired which party had the burden of
proof in determ ning whether confessions had been obtai ned under duress. To
have an idea of the scope of the anti-terrorismlegislation, she asked who
actual ly deci ded whether a case canme within the purview of that |egislation or
whet her it should be brought before an ordinary court, whether precise
criteria had been laid down for that purpose, how many peopl e had been pl aced
in detention under the legislation, and under what conditions.

42. She endorsed M. Lallah's concerns about the protection of famly life
and expressed the hope that the del egation would provide all necessary
explanations in its replies to the questions in the second part of the Iist of
i ssues.

43. M. POCAR said that the first point to be nade about the periodic report
was that, for a country such as France, a delay of four years - a period equa
to the time between two reports - was far too long. States' obligations under
article 40 provided the basis for the international monitoring system set
forth in the Covenant, and it m ght be asked what the precise reasons for such
a delay coul d be.

44, Par agraph 87 of the report stated that, followi ng the abolition of the
deat h penalty, a nunmber of articles of the Code of MIlitary Justice concerning
the death penalty had al so been abrogated or anended; he wondered whet her the
death penalty had been totally abolished in the mlitary system of justice.

He al so wondered why France had not yet ratified the second Optional Protoco
to the Covenant aimed at the abolition of the death penalty. He drew
attention to the Commttee's two general comrents on article 6 of the Covenant
(general comments 6[16] and 14[23]), in which it expressed the view that
article 6 should not be interpreted narromy and that it referred not only to
the death penalty but to all activities endangering life, including the
testing of nucl ear weapons. France had conducted nucl ear weapons tests, even
though it was considered in scientific circles that the consequences of such
experinments were unpredictable and not entirely w thout danger. It nust

t herefore be asked what neasures the French authorities had taken to protect
the people living in the test areas.

45. France had entered a reservation to article 13 of the Covenant in the
following ternms: “The Governnment of the Republic declares that article 13
cannot derogate ... fromthe other instrunents concerning the expul sion of

aliens in force in those parts of the territory of the Republic in which the
Order of 2 Novenber 1945 does not apply.” He would like to know the scope of
the instruments fromwhich article 13 could not derogate. The Governnment of
France had al so entered a reservation to article 14, paragraph 5, as stating a
general principle to which the Iaw might nmake |limted exceptions, for exanple,
in the case of certain offences subject to police courts and in the case of
crimnal offences. He would like to know exactly what offences that
interpretation applied to.
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46. M. SCHEININ joined all those nenmbers of the Conmittee who had comented
on the wealth of information provided orally by the del egation. He associated
himself with all the questions asked about the situation of asylum seekers,
and al so asked how the French authorities guaranteed the right to apply for
asyl um when they ordered asyl um seekers to be confined on board ships and

t hereby prevented them from going ashore to subnit their application

47. The role of the gendarnerie and the regulations on firearns raised sone
problems. The fact that regulations on the use of firearns by the gendarnerie
were set forth in an administrative circular published in 1945 m ght be

consi dered sufficient to indicate inconpatibility with current internationa
guarantees. The question of bringing legislation into |ine with current

i nternational standards also arose in connection with the mlitary system of
justice, specifically the mlitary system of detention for disciplinary

of fences. France had entered a reservation to articles 9 and 14, and there
was no information in the report on that detention system France had been a
party to the Covenant for 15 years, however, and it nust have conducted an
assessnment of the functioning of the mlitary systemof detention in relation
to the provisions of the Covenant. He would |ike to knowits results.

48. M. YALDEN wel comed the French del egation and thanked it for its clear
conci se and thorough report.

49. Hi s questions mainly related to the acquisition of French nationality.
He woul d appreciate receiving a breakdown of naturalized persons by country of
origin. Wat was the proportion of people from European countries in
conmparison with other regions? He would also like details on the m ni num
requi renents for obtaining nationality and asked whet her the provisions being
prepared, ainmed at establishing the jus soli principle, would tend to nmake
acquisition of French nationality easier or nore difficult. Wth regard to
illegal inmgrants, he asked what the current policy was towards “nmass

expul sions” or expul sions by charter. He also wondered what was neant by the
expression “serious threat to public order” justifying the expul sion of an
alien (report, para. 192), as it was very broad. Moreover, since expul sions
were ordered by the Mnistry of the Interior, he would |ike to know whet her

t he deci sion could be challenged and before which authority. He also inquired
whet her imm grants without identity papers could subnmit conplaints to the
Consul tative Comm ssion on Hurman Rights or the ombudsman. In connection with
control mechani sms, he asked whether there was an institution independent of
the mnistry responsible for supervising prison adm nistration and enpower ed
to receive conplaints fromprisoners.

50. The CHAI RMAN t hanked the French del egation for its detailed information,
but noted that several points remained to be clarified. The nmenbers of the
Committee had expressed various concerns with which he associated hinself, in
particul ar regarding the delay in submtting the report. He was al so
concerned at the contents of paragraph 213 of the report to the effect that
only the Mnistry of Justice could initiate disciplinary proceedi ngs agai nst

j udges.

51. Regardi ng the inplementation of the provisions of article 9,
par agraphs 3 and 5, of the Covenant, paragraph 126 of the report stated that a
person who had been detained could claimconpensation if the detention had
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caused himinjury that was mani festly abnormal and of particular gravity.
That | anguage was obviously too general, and the “manifestly abnormal” nature
and “particular gravity” of the injury were very difficult to determ ne
Amesty International had drawn the Conmittee's attention to a nunber of
deficiencies in the adm nistration of justice, specifically in the treatnent
of human rights violations attributable to | aw enforcenent officers, a
situation which apparently nmade it inpossible for the victins to file a
remedy. The French del egation had stated that the authorities had taken
measures and puni shed the culprits in several cases, which was comrendabl e.
But had puni shment been neted out to the nenbers of the gendarnerie who had
arrested and ill-treated 16 trade-union nenbers in Papeete for protesting
agai nst the resunption of French nuclear testing in the Pacific? He agreed
with M. Pocar that in certain circunstances nuclear testing could lead to a
violation of article 6 of the Covenant, and would |ike to know what neasures
had been taken by the French authorities to ensure that that did not occur

52. He asked whether the decisions of the special courts established under
the anti-terrorist legislation were subject to appeal and, if so, before which
authority and in what circunstances. Terrorismobviously raised a difficult
problem for France and for other countries, but the authorities nmust provide
appropriate guarant ees.

53. The 1989 ammesty neasures in respect of New Cal edonia constituted an
obvi ous violation of the Covenant, and he referred the French del egation to
the Committee's general comment 20 (HRI/CGEN 1/Rev.2). He would also like to
know how t hose neasures could be reconciled with article 2 of the Covenant,
and in particular the Conmittee's interpretation of the article.

54. France apparently did not admt threat of persecution as a ground for
political asylumunless it cane fromthe State. |If the threats did not
originate froma government agency, France apparently refused to grant refugee
status. That was a rather harsh approach, and he drew the del egation's
attention to the position of the Canadian authorities, who took threats other
than those by State agents into account.

55. He invited the French delegation to reply to the additional ora
guestions asked by memnmbers of the Conmittee in connection with part | of the
list (CCPR/ C/60/Q FRA/3); he believed it would like a few mnutes in which to
prepare its replies.

The neeting was suspended at 5.15 p.m and resuned at 5.35 p. m

56. M. PERRIN DE BRI CHAMBAUT (France) thanked the nenbers of the Committee
for their many pithy, well-thought-out questions, to which his del egation
woul d attenpt to reply as thoroughly as possible. The questions were an

i ndication of the Commttee's confidence in France and its expectations of a
maj or denocracy |like France in the area of the protection of human rights.

57. First, the French authorities wi shed to apologize to the Commttee for
the delay in submitting the third periodic report (CCPR/ C/ 76/ Add.7). That
havi ng been said, there were sone attenuating circunstances, nanely the two
recent major elections in France, which had sonmewhat distracted the politica
authorities fromtheir international human rights obligations, and the size of
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the del egati on which had cone to present France's third periodic report to the
Committee, which reflected both the growi ng conplexity of government agencies
in contenporary societies and the need to nobilize a very |arge nunber of
agencies in order to submt a conprehensive and accurate report. His

del egati on neverthel ess assured the Conmittee that it would make every effort
to ensure that subsequent periodic reports were subnmitted on tinme.

58. After making a few general remarks, he would yield the floor to other
menbers of his delegation who would reply in nore detail on points wthin
their areas of expertise. On the question of terrorism France had
unfortunately experienced a significant wave of violence in recent years,

whi ch had nmade it necessary to adopt particularly strict security neasures in
the framework of the “Vigipirate” plan, and which had pointed up the need for
a legislative instrunent that woul d nmake provision for enmergency procedures.
The authorities nade only discrimnating and noderate use of that nechani sm
however. He was not able to state the number of proceedings recently
instituted under the anti-terrorist |egislation, but he could say

that 32 individuals had been convicted in 1995.

59. Questions had been asked about the nenbership of the assize courts
trying cases involving terrorism The assize court, which now conprised seven
judges, was the result of the neasures taken to end the previous situation, in
whi ch nenbers of the jury had received death threats, and was an attenpt to
ensure that the adm nistration of justice took place under the safest and
fairest possible conditions. Experience had so far shown that those courts
did not detract fromthe legitimate interests of the defence, and none of
their decisions had been challenged in the European Court of Human Ri ghts,
despite the fact that nenbers of the legal profession in France had been
payi ng increasing attention to the Court and were famliar with all of its
possibilities. His Governnent could not fail to feel a certain synpathy
towards other countries faced with simlar problens and tried to give themthe
support they needed, within the strict limts of the I aw

60. Sonme menbers of the Committee had criticized his delegation for failing
to provi de enough specific exanples of protection of human rights in France.
He wi shed to reassure the Comrittee that all the groups and bodies working to
defend human rights in his country were extrenely dynanmi c and energetic.

61. The NGOs, in particular, were increasingly active, and their work was
foll owed up by the National Consultative Conm ssion on Human Ri ghts, which
wor ked closely with, and nade recommendations to, the Prime Mnister on a
fully independent basis. His delegation would revert to the role of the
Conmi ssion |ater.

62. He al so wished to stress the dynam c work being done by the judiciary,
whi ch had recently shown its independence in a number of cases involving
political party financing and fraudul ent use of conpany assets, which had
conpl etely changed the public perception of the judiciary's role and the
attitude of prom nent nenbers of society to their own behavi our

63. Menmbers of the French judiciary and private individuals alike were
increasingly interested in the activities of the international human rights
courts, sonme 1,500 persons having submitted applications to the European
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Commi ssion on Human Rights in 1996. Sone of those conplaints had been found

i nadm ssi ble, essentially under the subsidiarity principle. Generally
speaki ng, his Governnent received nearly 100 requests for observations in
reply to comruni cations fromprivate individuals every year. 1In that
connection, he referred the Conmttee to paragraph 36 of the French report.
Anmi cabl e settlenents often took the formof financial conpensation of the
victim Approximately half of the applications led to such a paynent.

In 1996, France had subm tted observations concerning 14 cases, all involving
very inportant principles; he assured the Comrittee that the case |aw of the
Eur opean Court of Human Rights was closely followed by all French courts of
law. In fact, the Court had rul ed agai nst France nore often than any other
country in recent years. That did not nmean that the proportion of
applications that had led to judgenents agai nst France was hi gher than for

ot her countries; it sinply neant that French people did not hesitate to apply
to an international forumin order to assert their rights. The isolated cases
of ill-treatnent of private individuals by |aw enforcenent officers nust be

vi ewed agai nst that background. He did not deny the occurrence of sone such
cases, which had been rightly denounced by NGOs, but woul d draw menbers
attention to the fact that, in a denocratic society |like France where the
press and NGOs were increasingly active, such cases were reported nmore often
than in the past, and that the French Governnment provi ded consi derabl e support
in terms of educational and training nmeasures for police and prison officers.
The European Committee for the Prevention of Torture and |Inhuman or Degradi ng
Treat ment or Puni shnent, which had visited France three tinmes in recent years,
had stated in the report on its 1996 visit that it had received no conplaints
of human rights violations in prisons. On the other hand, the Conmittee had
mentioned a few cases of police brutality, which were being thoroughly

i nvestigated by the conpetent French authorities.

64. The dual nature of the police forces in France, which al so appeared to
troubl e some nenmbers of the Conmittee, was a national characteristic. The
role of the gendarnerie was essentially rural: it performed police functions

and mai ntained order in the country areas; once a town reached a certain size,
those functions were transferred to the municipal or, in some cases, nationa
police. The gendarnerie was a deep-rooted institution in French society, and
its communication skills and understanding were traditionally a very positive
el enment of rural society, which largely explained why the two police forces
had existed side by side until the present day. His delegation had taken due
note of the Cormittee's concern at apparent divergenci es between the
gendarnerie and the police, in particular with regard to rules on the use of
firearns, but it assured the Conmittee that both were subject to the sane
case | aw, which was scrupul ously applied.

65. Regardi ng nationality, he explained that an average of 90,000 persons
acquired French nationality every year and that 40,000 of them were
naturalized by decree. As an integration neasure, the authorities would
endeavour to reduce the waiting period to 12 nmonths, in order to accelerate
the naturalization process.

66. On the matter of nuclear testing in the Pacific, he said that, at the
request of his Governnent, an international scientific advisory conmittee that
i ncl uded | AEA representati on had been established to conduct studies on the
radi ol ogi cal situation in the atolls where the facilities of the Pacific
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experinmentation centre had been |located up to the tinme when the tests had been
concluded. The conmittee was to conduct a numnber of specific |long-term

studi es, but had not found anything of the |east concern so far. His
Governnment had al so asked a professor fromthe University of Mnnesota to head
a mssion of experts which would conduct additional studies in the geol ogica
and hydrogeol ogical fields. Various States and NGOs had instituted
proceedi ngs before a total of 13 bodies, including the Human Rights Comitt ee,
with the aimof having the | atest series of French nuclear tests declared
illegal. In none of those cases had France been condemed.

67. The previous Governnment had begun a number of reforns, relating in
particular to the assize courts and the abolition of national service. There
were also plans for a reformof the organization of the judiciary, and a
conmi ssi on known as the Truche Conmi ssion had recently submitted its report on
the question to the new Government. The Governnent had announced severa

ot her changes, especially regarding inmrgration requirenents and the right to
French nationality. Generally speaking, France had initiated a sustained and
dynam ¢ process of reform

68. The questions on the overseas departnments and territories and their
specific cultural features would be answered in connection with part Il of the
list of issues (CCPR/ C/60/Q FRA/ 3).

69. M. FAUGERE (France) said that the National Police Inspectorate had a
clearly defined mssion with respect to procedures for administrative
inquiries into cases of ill-treatnment by State enployees, which it took very
seriously. In particular, judicial police officers were responsible for

adm nistrative and judicial inquiries, with conpetence for all personne

i nvol ved and for all types of mi sconduct. There were three disciplinary

of fices subordinate to the Inspectorate-Ceneral; there were also two regiona
branches (Lyon and Marseille) and a central disciplinary office covering the
rest of France. |In addition to the individual responsibilities which such
procedures brought to light, they also pointed up difficulties due to the way
a particular department was organized or to certain habits. The concl usions
of the inquiries generally enabled such structural defects to be corrected.
He referred the Cormittee to two Mnistry of the Interior directives of 1995
and 1997, the nobst recent of which stressed standards of professional conduct
and the priority which a superior officer nust accord to them |In short, the
chief nmust set an exanple, and he hinself was nmonitored by his own superiors.
Bot h of the above-nentioned directives were recent, but they would undoubtedly
have an effect. A new directive was being prepared, for incorporation into
the internal regulations of the national police, and would contain inportant
provi sions on the protection of persons detained or held in custody by the
nati onal police, in particular regarding the use of handcuffs. Al those
measures were exanples of the way in which the French authorities took account
of the observations addressed to themin the context of the inplenentation of
t he Covenant.

70. On the difficult matter of Spanish nationals of Basque origin, raised by
M. Prado Vallejo, he acknow edged that the procedure for sendi ng Spani sh
nati onal s of Basque origin who were ETA activists back to their country of
origin was in nost cases a judicial extradition. |In some cases, it was an
admi ni strative procedure under a 1945 ordinance relating to the sojourn of
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aliens in France, which provided for the possibility of energency expul sion,
in cases of overriding necessity for State security, of aliens in French
territory who constituted a very serious threat to public order. The Spanish
nati onal s of Basque origin who had been expelled under that ordinance had
frequently been sentenced to heavy penalties for acts conmitted in French
territory which seriously endangered public security in France. Those

adm ni strative procedures had indeed led to the sendi ng-back of a nunber of
Spani sh nationals, but always after a thorough exam nation of their persona
situation, and in particular the conditions in which the return would take

pl ace. Some of the persons expelled had subnitted applications to the

Eur opean Conmi ssion of Human Rights; he wished to enphasize that, in a

deci sion of 5 Decenber 1996, the Court had validated the position of the
French authorities to the effect that Spain was a State governed by the rule
of law and that there was nothing to indicate that the adm nistrative
procedure applied in those cases had anpunted to covert extradition
Furthernore, according to the French Governnment's information, a person sent
back who had not been prosecuted in Spain was neither detained nor arrested by
the Spanish police. He stressed that the French authorities did not hand the
person over to the Spanish Governnent, but sinply expelled himfrom French
territory. In cases where the individual had previously been granted refugee
status in France, it went w thout saying that no expul sion order could be

i ssued agai nst himand, at worst, he was subjected to a restricted residence
order in French territory. Spain was under very serious threat from
terrorism and the French Government was bound to show understandi ng of that
fact when it exam ned problens relating to the presence of Spanish nationals
of Basque origin in French territory. However, due process was respected in
all cases.

71. The CHAIRMAN invited the nmenbers of the Cormittee to continue their
consideration of France's third periodic report (CCPR/ C/ 76/ Add.7) at a
subsequent neeti ng.

The neeting rose 6.05 p.m




