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The neeting was called to order at 3.10 p.m

CONSI DERATI ON OF REPORTS SUBM TTED BY STATES PARTI ES UNDER ARTI CLE 40 OF THE
COVENANT (agenda item 4) (continued)

Third periodic report of Austria (CCPR/ C/ 83/ Add.3, CCPR/ C/ 64/ Q AUS/ 1;
HRI / Corr. 1/ Add. 8) (conti nued)

1. At the invitation of the Chairperson, the menbers of the del egation of
Austria resuned their places at the Committee table.

2. M. EL SHAFEI said he was sonewhat concerned to see that Austria seened
to be taking a nore restrictive approach in regard to the status of the
Covenant than it had shown in 1991 at the time its second periodic report
(CCPR/ C/ 51/ Add. 2) was being considered. He feared that m ght nmean that in
future the Comm ttee would not have as fruitful a dialogue with the del egation
as it mght wsh.

3. In 1991, the Austrian del egation had stated that the Covenant, though
not an integral part of donestic |aw, was recognized as an instrunent
prescribing obligations under public international |law to ensure that any
person whose rights or freedonms had been violated could have effective
remedies. It had further stated that Austria was prepared to change its
domestic legislation to provide for new remedi es proposed by the Cormittee, in
the sane way as it had done in respect of decisions of the European Court on
earlier occasions. Today, however, the del egation had informed the Conmttee
that Parliament had decided that there was no need to incorporate the Covenant
in donestic law, since that |aw already conplied with its requirenents.

4, Actual ly, the provisions of the Covenant, and in particular

articles 24, 25 and 26, went beyond those of the European Convention for the
Protection of Human Ri ghts and Fundanental Freedons. The del egate had earlier
referred to three different |evels or degrees of protection of human rights,
the national |evel (donestic |law), the European |level (the European
Convention) and the international |evel (the Covenant). Since the Covenant

af forded the hi ghest degree of protection of the three, he failed to see why
it should not be incorporated in Austrian |aw.

5. The Committee on Economi c, Social and Cultural Rights, had noted in its
concl udi ng observations on Austria's report that the provisions of universa
human rights instruments could not be directly invoked before the Austrian
courts, unlike the provisions of the European Convention, which had been

i ncorporated in donestic |legislation and had the force of constitutional |aw
It had gone on to express its concern that, in the event of a conflict between
the provisions of the Covenant and those of donestic |aw, internationa
obligations entered into under the Covenant m ght not be fulfilled. The Human
Ri ghts Committee shared that concern

6. M. PRADO VALLEJO comended the report, which was conprehensive and net
the requirements of the Commttee's guidelines. Referring to the questions
rai sed under paragraph 4 of the list of issues (CCPR/ C/ 64/ Q AUS/ 1), he noted
that no fewer than 10 paragraphs of the report were devoted to the expul sion
of aliens, which indicated that Austrian |egislation provided for an unduly
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| ar ge number of grounds for such expulsion. He would appreciate clarification
of what was neant by the statenent in paragraph 89 of the report
(CCPR/ C/ 83/ Add. 3) that deportation was admi ssible if a person constituted a
danger to the “liberty” of the Republic of Austria, and also the statenent in
par agraph 87 that foreigners mght be conpelled to | eave the country if

consi dered necessary on grounds of maintaining public peace.

7. Par agraph 93 stated that foreigners could be expelled “by sinple

adm ni strative decision”, and paragraph 94 seenmed to indicate that if the
expul sion had been issued in the interests of public order, the foreigner
woul d not have the right of appeal. That was not consistent with article 13
of the Covenant, which required that an alien should have the right to submt
reasons agai nst his expul sion and to have his case reviewed. He would like to
know what the rules were in Austria on right of asylum since no nention was
made of the subject in the report. Was a person who had been granted asyl um
in Austria entitled to reunification with his famly?

8. M. POCAR noted that Austria, |ike other European countries, had a
tendency to | end nore weight to the European Convention than to the Covenant,
which could lead to difficult situations and could raise problens in certain
cases. He could not accept the statenent in paragraph 31 of the report that,
since Austrian |law did not provide for times of public energency, article 4 of
the Covenant was not applicable. Article 4 set out an internationa
obligation, even if it had not been incorporated in international |aw

9. Presumably, if an energency did arise, the authorities would act under
the rel evant provisions of article 15 of the European Convention. However,
they woul d al so have an international obligation to observe article 4 of the
Covenant. The difficulty was that the requirenents for dealing with
emergenci es were different in each instrunent, in regard both to the |ist of
non- derogabl e rights and to the non-di scrimnation clause. How could the
Austrian courts check whether the restrictions inposed by the authorities in
such circunstances were conmpatible with article 4 of the Covenant, and what
remedy woul d be avail able to anyone who considered that his rights under that
article had been infringed?

10. As to article 3 of the Covenant, it was apparent from paragraph 14 of
the report that the Equal Treatnent Act of 1979 provided for equality in
private enploynment, and from paragraph 16 that the Federal Equal Treatnment Act
of 1993 extended that regine to civil servants. 1In the course of its dial ogue
with the Comrittee in 1991, the Austrian del egation had said that equal pay
for equal work was not yet guaranteed, which seened to inply that the 1979 Act
had not been effective. He would appreciate clarification of the statement in
paragraph 25 that “simlar” provisions now applied in the field of private
enpl oynent .

11. In relation to comruni cati ons under the Optional Protocol, he recalled
that, at the time the previous report had been consi dered, the del egation had
stated that, if the Commttee's Views should establish a violation, domestic
| egi sl ati on woul d have to be changed to provide a new remedy or to give effect
to an existing one. Had any such changes been made, particularly in the case
of Pauger (Communi cation No. 415/1990), where a violation had been found? 1In
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1992 Austria, in the course of the follow up procedure, had indicated that no
conpensation could be paid to the author “for |ack of specific enabling
| egislation”. Had such |egislation now been introduced?

12. Ms. Chanet took the Chair

13. M. ANDO said he associated hinself with M. Scheinin in asking why the
report had been so |ong delayed, in the light of Austria' s good record in the
human rights field.

14. Both in paragraph 34 of the core docunment (HRI/CORE/ 1/ Add.8) and in
paragraph 8 of the report, reference was nmade to “autonompus admi nistrative
tribunals”. As he understood it, cases between individuals would go before
the ordinary courts and eventually to the Supreme Court. |If the case involved
the actions of an admi nistrative organ, it would go before the adm nistrative
courts, and if it concerned the legality of a particular decision, to an

adm nistrative tribunal. Issues pertaining to the constitutionality of the

| aw on which a decision was based woul d go before the Constitutional Court.
VWhat was the relationship between the Constitutional Court and the Supremne
Court?

15. In regard to Austria's reservation concerning article 10,

par agraph 2 (b) of the Covenant, the del egation had stated that juveniles were
not placed with adults, but that adults could exceptionally be placed with
juveniles. How was it decided that an adult under the age of 25 should be
placed in the juvenile section of a prison, and was there any renedy agai nst

t hat deci si on?

16. Lastly, what was the general position of the Austrian Government
concerning inplenmentation of the Commttee' s Views?

17. M. LALLAH said other nenbers had already explained why it was

i nportant, although not specifically required, for all the provisions of the
Covenant to be integrated in some way into internal law. As had been pointed
out, Austria mght experience difficulty in finding a remedy for failure to
conply with its obligations under article 4 of the Covenant. In his view,
that also applied to article 27: the legislation relating to nationa
mnorities circulated earlier by the delegation did not in fact neet Austria's
obligations under that article, which covered all mnorities, whether

| egi sl atively recognized or not. Austria gave statutory status to only

five mnorities. Wat was the situation in regard to other mnorities or
groups not so recogni zed, particularly in the matter of statutory rights?

18. The Committee believed that reporting by States parties should not be a
mere exercise, but that reports nade should be wi dely discussed within the
country itself, for which purpose publicity was essential. WAs the Austrian
public aware of the reporting process and in particular of the availability of
assistance to help States parties fulfil their obligations under an instrunent
freely adhered to?

19. The CHAI RPERSON invited the del egation to respond to questions raised.
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20. M. BERCHTOLD (Austria), responding to Lord Colville's coment that nore
statistics should have been provided in the report, said additional statistics
could certainly be given in the next report. There was normally a gap of two
years between the drafting of a report and its consideration by the Cormittee,
however, and that precluded giving the very latest figures.

21. A nunber of members had raised the issue of the incorporation of the
Covenant in donestic law. Austria was not, he was sure, the only country
in which that had not been done. When Parlianent had adopted the

Covenant 20 years ago, that matter had been debated at | ength, and he did
not think the outcone of a discussion would be any different now He would
nonet hel ess i nform his Government of the Commttee's opinion

22. Austria regarded the Committee's views on conmuni cations from

i ndi vidual s, as in the Pauger case, as non-binding opinions, and did not think
its obligations under the Covenant extended to acting in accordance with those
views. It did, however, believe that such views should be taken duly into
account. The legal problemin the Pauger case had been considered by the
Constitutional Court, which had held, in a judgenent deened to be bi nding,

that there had been no violation of the principle of equal treatnment before
the law. M. Pauger had not accepted that judgenent and had subnmitted a
comuni cation to the Cormittee, which had taken a decision exactly opposite to
that of the Constitutional Court. In that conflict of |egislation, the

bi ndi ng judgenent of the Constitutional Court had priority for Austria. That
had been five years ago, however, and in the neantine, the situation had

evol ved and the problem of equal treatnment of men and wonen had been resol ved.

23. The creation of the autononous admi nistrative tribunals had been
nmotivated by the desire to set up a systemof administrative courts simlar to
that of the L&nder in Germany. As an interimmeasure, it had been decided to
establish bodies that were adm nistrative in nature, yet independent, |eaving
the creation of a real court systemfor the future. The autononous

adm nistrative tribunals were not bound by instructions from any

adm ni strative body and nenbers had to be appointed for at |east six years.

It was hoped that, in creating those bodies, Austria was acting in conpliance
with article 14 of the Covenant, but that could not yet be determ ned, since
no case | aw had yet been generated by the autononmous adm nistrative tribunals.
That was why Austria could not yet withdraw its reservations to the Covenant.

24, M. Buergenthal had drawn attention to the statenment in paragraph 83 of
the report that to prohibit an Austrian national fromreturning to Austria was
unconstitutional. The reason was the need for alignnent with the fourth
addi ti onal protocol to the European Convention on Human Ri ghts, the provisions
of which were directly applicable because, unlike the Covenant, that

i nstrument was part of domestic |aw.

25. In response to M. Yalden's question on the creation of a nationa

conmi ssion that woul d have conpetence to deal with alleged violations of human
rights, he said the problemwas that the courts in Austria perforned that
function and it was considered preferable for themto remain the only bodies
with that mandate. Any human rights comm ssion that mght be set up should
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not operate like a court or an appeals body. Rather, it could be a forumfor
the di scussion of such matters as education and di ssem nation of information
in the field of human rights.

26. There were no cases involving discrimnation or human rights currently
bef ore the Orbudsnman, because such cases were usually handl ed by the
Constitutional Court, not by a body |like the Orbudsnman, which was not intended
to serve as a court of appeal. Everyone had the right, however, to take a
human rights problemto the Orbudsman, who then tried to find a solution with
the authority concerned.

27. It had been remarked that, under the Constitution, equality before the
| aw was guaranteed only to citizens. That was true according to the wording
of the Constitution, but when Austria had ratified the Internationa
Convention on the Elimnation of Al Forms of Racial Discrimnation, it had
si mul taneously enacted a constitutional law stipulating that aliens had to be
treated on an equal basis under Austrian law. According to article 1

par agraph 2, of the International Convention, distinctions could be nade
between citizens and aliens. Mlitary service, for exanple, was obligatory
for Austrian citizens but not for aliens. Austrian |aw ained at equa
treatment of citizens inter se and of aliens inter se, but allowed for

di stinctions between the two groups. Hence Austria's reservation to the
Covenant, in which it stated its understanding that article 26 did not exclude
different treatment of Austrian nationals and aliens, as permtted under
article 1, paragraph 2, of the International Convention on the Elimnation of
All Forms of Racial Discrimnation

28. The Rom had recently been recogni zed as an ethnic group. Mny efforts
had been made over the past year to inprove housing and other facilities for
them and they were now receiving financial subsidies. He undertook to ensure
that nore information was provided in Austria's next report on their
situation. As for M. Lallah's comment about groups that were recogni zed as
mnorities, Austria did not consider that non-citizens who entered the country
to work - for exanple, nationals of Turkey or the former Yugoslavia -
constituted an ethnic group in the same sense as did Slovenes, Hungarians and
other groups with which it had historical ties. Ws that discrimnation? Not
according to Austria's interpretation of the International Convention on the
Eli m nation of Al Forms of Racial Discrimnation, which he had just outlined.

29. He had no statistics on equal treatment of wonen, but could say that
there was a conmi ssion on that question which functioned in nuch the same way
as did the Orbudsman. It provided informati on and nedi ated cases, instead of

handi ng down formal judgenents. Special nmeasures had been taken for the
advancenent of women, particularly in the mnistries; when a man and a woman
were on an equal footing in terms of their skills, priority for pronotion had
to be given to the woman.

30. The provision in the Penal Code whereby honpbsexual intercourse involving
men under 18 years of age, but not women under 18, was a crimnal matter could
i ndeed be seen as discrimnatory. In 1989 the Constitutional Court had rul ed
that the provision was not discrimnatory. The situation had perhaps changed
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in 10 years, but political opinion, as represented in Parlianent, remined
deeply divided over the issue. It had thus been inpossible to nmodify the
provision in question.

31. A nunber of menmbers had asked why the report had been submitted | ater
than schedul ed. The process of preparing a report was enormnmously

ti me-consum ng, since the whole range of legislation had to be reviewed, with
speci al emphasis on the | atest enactnments. Matters were not hel ped by
frequent changes in the teans assigned to that job

32. M. Pocar had raised an interesting |egal point relating to states of
energency. Both the Covenant and the European Convention on Human Ri ghts
provided for restrictions on human rights in such instances.

33. Lastly, the Austrian | egal system had not been nmodified in any way in
the light of the Commttee's concl udi ng observati ons on the second periodic
report.

34. M. MANQUET (Austria), referring to Lord Colville's question on what

proof was required for accusations of ill-treatnent, said that in order to
convict a nmenber of the police force for ill-treatnment, the act had to be
proven beyond reasonable doubt. |If the accusation was unjustified, the

accuser was comitting the offence of slander or defamation. The proceedings
agai nst the police officer mght have to be dism ssed because of insufficient
evi dence, but it mght not be possible to prove that the person who had nmade
t he accusation had done so with false intent.

35. The val ue of testinobny given on the basis of ill-treatnent or torture
rai sed the question of how judges reached their decisions. They were
conpletely free to determi ne the value of the evidence submtted. 1In the

event of doubt about the validity of a confession, the court could not
normal Iy convict if the confession constituted the sole evidence. Sonetines,
however, allegations of ill-treatment or torture in police custody m ght be
proved, yet the confession itself was true. Each case had to be eval uated

i ndi vidual l'y.

36. As to M. Klein's question on rermuneration of detainees, a 1993
anmendnent to the Prison Code had considerably increased pay close to that of
wor kers on the outside, but a |large deduction was nade as a contri bution
towards the execution of the sentence, |eaving a net anount equivalent to 2

to 3 Swiss Francs an hour. |In addition, working prisoners cane under the
soci al security and unenpl oyment system giving them 100 per cent cover, which
was progress towards the rehabilitation and reintegration in society |ater on

37. Regarding M. Yalden's query on sexual orientation, there was a problem
in that the | aw puni shed sexual relations between nen over the age of 19 with
men under the age of 18. A vote on amendnment in 1996 had been evenly divided
and therefore the | aw had remained the sane. However, a small change in the
Penal Code in 1998 had i nproved the situation for honosexuals slightly. The
privileges granted under the Penal Code and the Code of Criminal Procedure to
“relatives” extended to people who |ived together as |ife conpanions even if
they were not married, and now included partners of the sane gender
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38. In regard to the limted applicability of appeals under the Code of
Crimnal Procedure, paragraph 118 of the report described only one aspect of a
two-pronged instrunent. Certain crimnal courts had two types of appeal, a
remedy against the ruling and a plea of nullity; in other crimnal courts the
appeal had both functions.

39. Persons in prison could work for private firnms, with their production
based i nside the prison, but they were exclusively subject to the orders of
the prison authorities. Sterilization of the nmentally disabled was

perm ssible only with a court order. A further limtation on the

adm ssibility of such action was currently under consideration. As to

M. Ando's question about renedies for adults assigned to juvenile prisons, if
the person was already an adult at the time he was convicted the decision was
taken by the court itself; if he went to prison as a juvenile but became an
adult while serving his sentence, the decision lay with the prison director or
with the Mnistry of Justice. There was no specific renmedy, but inmates who
so wi shed could request a transfer, which, if denied, could be appealed to the
Suprene Adm nistrative Court.

40. M. SZYMANSKI (Austria), replying to M. Klein's query, said that
Austrian |law did not explicitly cover the question of shooting to kill. Under
a general provision, the police had the power to take the appropriate neasures
to lead to a just and equitabl e decision balancing the act and the punishment.
The rel evant part of the Penal Code was the “right to self-defence” rather
than the | aw on public security. Anyone held in police custody was given an

i nformati on sheet in a | anguage he could read, which he signed in order to
confirmthat he had indeed understood the sheet. Those who could not read had
their rights read out to them and where necessary the services of an
interpreter were used.

41. Wth reference to M. Buergenthal's point, in the context of article 12
paragraph 4, the right of long-termresidents to remain in the country was
resol ved in the new Forei gn Residence Act. After 8 to 10 years, unless
convicted of a major crine, the foreign national was fully entitled to live in
Austria and the right of residence for those of the second generation who
arrived as children or were born in the country was guarant eed.

42. In connection with M. Scheinin's query about non-expul sion and to a
deci sion of the Human Rights Committee sinmlar to a decision of the European
Court, it fell within the discretionary powers of the Governnment to accept a
provi si onal decision of the Human Rights Commttee as if it were the
jurisprudence of the European Court of Human Rights. The Ahnmed case was
special, since it had been an anticipatory decision. In other words, the
Court had ruled that expul sion would be a breach of article 3 of the European
Convention on Human Ri ghts and had done so at a tinme when Austria had not

i ntended to expel Ahnmed. Obviously, following that ruling there had been no
qguestion of deporting him Ahned, a Somali had been sentenced to two years in
prison for a hold-up. Hs right of asylumin Austria had been w thdrawn and
an order issuing a prohibition on residence had been upheld by the
Admi ni strative Court. There had, however, been no intention to expel him
under Austrian procedure it was possible for a foreigner under a “prohibition
of residence” to claimprotection under “non-expulsion to a naned country”.
An Admi ni strative Decree confirm ng special protection by non-expul sion had
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been issued prior to the Court's ruling. However, Austria still considered
that someone sentenced to two years in prison could not regularize his status
with a residence permt. Therefore, the special status suspendi ng expul sion
coul d be extended only one year at a tine.

43. The first draft of a paper on the strategy regarding immigrants in the
Eur opean Uni on had caused sonething of a stir in nmenber countries as far as
Austrian | egislation on asylum was concerned, since it inplied that Austria

i ntended to withdraw fromthe Geneva Convention. That was no |onger true, and
a new, clearer paper had been presented. |In any event, the first one had been
a policy draft with no | egal value.

44, The question of asylumlegislation and safe third countries had been
resolved to the satisfaction of the Austrian Governnment and UNHCR after

I engthy tal ks. Section 4 of the Austrian Asylum Act set out a genera

provi sion for assessing the safety of a third country: the applicant had to
be able to return to his country of origin, be protected agai nst expul sion
have full access to asylum procedures, and the right to residence during those
procedures. A text acconpanying the Act, not the law itself, when put to
Parliament, had considered all the countries bordering on Austria as safe
third countries. A law had cone into force on 1 January 1988, since which
dat e an Aut ononmpus Administrative Court on Asylum Law had exam ned asyl um
matters very carefully. Every asylum seeker could appeal to that

adm ni strative body, which ruled on the safety of a nanmed third country in
specific cases. It had rescinded many of the decisions of |ower courts, but
had never stated that any country bordering on Austria was not safe.

45, As to M. Weruszewski's query on article 10, foreign nationals could be
held in adm nistrative detention either to ensure the expul sion procedure
could be carried out or to make sure they could be taken to the border. In

both cases they had the right to appeal to the autononpus adm nistrative
authority, which had to rule within six days as to whether the detention was
lawful . The “appropriate supervisory authorities”, mentioned in paragraph 76
of the report, neant in the first instance the police authorities. The 1993
Code of Ethics set out guidelines for police conduct. Any person who felt his
rights had been infringed could bring a conplaint to the autononous

adm ni strative authority.

46. As M. Prado Vallejo had said, paragraphs 85 to 94 were difficult to
understand. For exanple, paragraph 89 referred to the deportation of

forei gners who were a danger to the “liberty” of the Republic, which should
have read “security” of the Republic, as specified in Austrian |egislation
and in article 33, paragraph 2, of the Convention relating to the Status of
Refugees. Again it had al so been suggested that the paragraphs in question
referred to provisions that exaggerated the possibility of expulsion. The
report was certainly not clear and could have been worded better. It should
be pointed out that an administrative order was needed to deport aliens. An
appeal against an adm nistrative order could be made to another administrative
authority and ultimtely to the Constitutional Court or to the Adm nistrative

Court, whereupon the order would be final. A distinction should be drawn
bet ween deportation and expul sion procedures, which could normally be carried
out only with an admnistrative order not subject to appeal. |If the authority

rul ed that no appeal would have suspensive effect, the alien could stil
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appeal to the Constitutional Court or the Administrative Court, but was
obliged to |l eave Austria following the first decision and await the appea
verdi ct abroad. That provision was consistent with article 1, paragraph 2, of
Addi tional Protocol No. 7 to the European Convention

47. M. Prado Vallejo had queried the lack of information on asylumin the
report. Actually the right to asylumwas regulated wholly in conformty with
t he Geneva Convention, article 1 of which governed asylum and was explicitly
mentioned in the 1997 Asylum Act.

48. All foreign residents in Austria were afforded the opportunity of famly
reuni fication, which was entirely separate fromthe issue of asylum There
was al so a specific regulation that covered the spouse and children of anyone
who had been granted asylum if they had not made individual clains. Once
asyl um was extended to the spouse or children, they benefited fromit on an
equal footing with the original claimnt.

49. M. KLEIN, referring to the Pauger case, said that, while the
Committee's Views m ght not have the sane status as judgenments of the European
Court of Human Rights, they were not entirely devoid of |egal consequences.

He failed to see why a conflict should arise between a binding judgenent of
the Constitutional Court to the effect that there had been no violation and
the Conmittee's finding of a violation. The Constitutional Court's judgenent
related to Austrian law, while the Conmittee's finding related to
international law. It was a shortcom ng of Austrian |aw that conpensation
could only be paid for breaches of donestic |aw, since there was no provision
for an effective response to a breach of Austria's international obligations.

50. Ms. EVATT said that the Covenant pernmitted distinctions to be made

bet ween nationals and aliens in the enjoynment of rights only in very limted
ci rcunst ances such as those specified in article 25. She wi shed to know, with
reference to article 2, paragraph 1, in what respect nationality was a factor
conducive to differentiation in the enjoynent of other rights under the
Covenant .

51. In her view, an application to quash a conviction did not necessarily
mean the same thing as filing an appeal against a conviction

52. Lord COVILLE said he understood that, when confessions were extracted
under duress, the police officer concerned woul d be punished and that such
all egations were dealt with on a case-by-case basis. But the del egati on had
not commented on the principle that the prosecution should be required to
prove that a confession had not been extorted under duress.

53. M. BERCHTOLD (Austria) said he appreciated M. Klein's argunment that
there was no conflict between the different findings of the Constitutiona
Court and the Comrittee. However, it had been difficult for the Austrian
authorities to accept the fact that the two bodies had come to opposite
conclusions in their assessnment of whether the principle of equality before
the | aw had been breached.
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54. The | egal status of aliens and citizens was different in every country.
In some cases, aliens benefited fromthe distinction drawn between them for
exanple release frommlitary service and exenption fromcertain taxes. That
was the reasoning behind Austria's reservation to article 26. He was
convinced that no country could possibly guarantee full equality before the

| aw, regardl ess of citizenship

55. M. MANQUET (Austria) said that, in his view, the Covenant did not
require proof beyond reasonabl e doubt that evidence had not been obtai ned
through torture or ill-treatment. Where a confession was the only evidence
avail abl e and there was even a shadow of doubt about its validity, it could
not constitute grounds for a conviction. The prelimnary draft amendment to
the Code of Crimnal Procedure provided, in principle, for the quashing of a
conviction obtained as a result of ill-treatment or torture, but the new rules
of evidence had not as yet been finalized.

56. M. SZYMANSKI (Austria), replying to the question in paragraph 5 (a) of
the list of issues, said that, under a | aw which had entered into force on

1 January 1997, conscientious objectors were no | onger subjected to an

exam nation. They were relieved frommlitary service and assigned to nine
mont hs' civilian service solely on the basis of a statenent on their part.

57. M. BERCHTOLD (Austria), replying to the questions in paragraph 5 (b) of
the list of issues, said that the second half of paragraph 196 of the report
was extrenely m sl eadi ng and shoul d be del eted. The Constitutional Court had
stated in a 1955 judgenment that the term “public order” was not, in its view,
identical to that of “legal order” because |legislation could then be used to
abolish or restrict the constitutionally guaranteed freedom of religion set
out in article 63 of the Treaty of Saint-Germain-en-Laye. The term public
order referred rather to the substance of the principles governing the |ega
order, including those of freedom of creed and conscience. |In practice,
public order had not featured promnently in any matter relating to the free
exercise of a creed, religion or belief and there were no rel evant
Constitutional Court judgenents.

58. Wth reference to the question in paragraph 6 of the list of issues, a
new | aw concerning regional and | ocal radio stations had been enacted in 1997,
term nating the nonopoly of the public broadcasting service (ORF). The idea
was that there should be at | east one private broadcasting station in every
Land. Although there were plans to enact a simlar |aw concerning television
broadcasting in 1999, it was questionabl e whether such a small country as
Austria could sustain nore than two or three costly television channels.

There had been keen conpetition for radio |licences, which were limted by the
nunber of broadcasting frequencies available. Only three or four private
radio stations had cone on the air to date. Al other applicants - sone 150 -
were involved in proceedi ngs before the Constitutional Court to determ ne

whet her the licensing procedure had been |lawful. Their cases woul d probably
be decided in 1999.

59. M. MANQUET (Austria) said that Austrian anti-trust |egislation,
particularly the Cartels Act, had been anended in 1993. The Cartel Court
i ssued orders, if necessary for the dismantling of cartels, against
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enterprises that abused their dom nant position in the market. Specific
procedures were prescribed for mergers of nedia enterprises and certain
mergers could be prohibited in the interest of diversity.

60. M. BUERGENTHAL said he strongly supported M. Klein's conment on the
| egal effect of the Committee' s Views.

61. Had Austria applied any |legislation or adm nistrative rules or practices
to the activities of religious cults? It was his understanding that in 1997
the Governnent had conducted an information canpai gn agai nst religi ous sects.

62. There was no reference in the report to the activities of groups that
perpetrated hate crinmes and acts of vandalism such as the desecration of
Jewi sh cemeteries and incitement to racial and religious hatred or viol ence.
How were the authorities dealing with the problenf

63. Ms. EVATT expressed concern at the regul ati ons governi ng nenbership of
or conversion to a religion and the provisions concerning recognition of
religious organizations, which entailed certain advantages such as subsidies
for schools and broadcasting rights. Some religions, for exanple the
Jehovah's Wtnesses, had not yet been recognized. Wiy was such a high |eve
of regul ati on needed and what criteria were applied in granting recognition?

64. M. BERCHTOLD (Austria) said that there was no | egislation governing the
activities of religious cults.

65. M. MANQUET (Austria) said that, since Austria had submtted its
previous report, |egislation had been enacted to prohibit Nazi propaganda.
Deni al of the Hol ocaust, for exanple, had been made a crim nal offence and
nore severe penalties had been prescribed under section 283 of the Penal Code.
The nunber of convictions had declined from 13 under section 283 and 16 under
the anti-propaganda | egislation in 1993 to one and seven respectively in 1997.
O her anmendnments to the Penal Code had cone into effect in March 1997 and he
was as yet unable to report on their inplenentation

66. M. BERCHTOLD (Austria) said that the existence of recognized and
unrecogni zed religious comunities was a vestige of the past and had no
inmplications in practice. Under a recently enacted | aw, |egal personality was
al so conferred on unrecogni zed religions.

67. The CHAI RPERSON t hanked menbers of the delegation for their intensive
and sustai ned dialogue with the Commttee. The main positive aspects to be
noted were the withdrawal of one of Austria' s reservations and the favourable
prospects for the withdrawal of the second reservation as soon as the issue of
adm ni strative tribunals had been settled. The new | aw on conscientious

obj ectors was al so a wel cone devel opment .

68. The subjects of concern were broadly the sane as they had been in
connection with the previous report. The failure to incorporate the Covenant
in donestic law, coupled with the failure of the report to cover articles 26
and 27 and Austria's reservation on article 26, meant that some rights under
the Covenant were not fully protected. Nor had the question of mnorities
been covered in the report. The minorities listed in the docunment provided by
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t he del egation were national mnorities, but article 27 referred specifically
to ethnic, religious or linguistic mnorities, establishing an obligation to

protect their right to enjoy their culture and to profess and practise their

religion. The Penal Code continued to discrimnate agai nst honosexual s.

69. She trusted that the Austrian authorities would take due note of the
Committee's comrents and, in particular, of the concluding observations to be
i ssued at the end of the session

70. M. BERCHTOLD (Austria) said his delegation had greatly appreciated its
di al ogue with the Conmittee and hoped that their next encounter would be
equally interesting and productive.

71. The Austrian del egation wthdrew.

The neeting rose at 5.55 p.m




