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The meeting was called to order at 10.05 a.m. 

CONSIDERATION OF REPORTS SUBMITTED BY STATES PARTIES UNDER ARTICLE 40 OF THE 
COVENANT {continued) 

~econd periodic report of India {continued) {CCPR/C/37/Add.13) 

1. At the invitation of the Chairman, Mr. Ramaswamy (India) took a place at the 
Committee table. 

2. The CHAIRMAN invited the representative of India to answer questions held over 
from the previous meeting relating to section IV of the list of issues. 

3. Mr. RAMASWAMY {India) said that before answering the specific questions which 
had been asked, he wished to make two important points of a general nature. With 
regard to article 4 of the Covenant, he recalled that when acceding to the 
Covenant, India had expressed the clear reservation that it did so only subject to 
the provisions of articles 22, 23 and 24 of its Constitution, which permitted 
preventive detention. That reservation was final and therefore not a subject for 
discussion at the present time. Secondly, article 6 did not provide for an 
absolute prohibition on the taking of human life, but only on the taking of life 
arbitrarily. In extreme circumstances, and in accordance with procedures defined 
by law, death could be caused. 

4. The members of the Committee who had asked about the excessive use of force or 
misuse of powers by the police or the army had failed to give details on any 
specific incidents, and many of the allegations made had come to his attention for 
the very first time. Where individual violations of human rights had been brought 
to the Government's attention, it had taken action. The very active press and 
human rights organizations in India, and the practice of public interest 
litigation, together ensured that virtually no violation of human rights went 
ignored. Nor were there any territorial or geographical constraints on individuals 
rights, since any individual could go directly to the Supreme Court. He assured 
the members of the Committee that the various cases to which they had referred the 
previous day would be communicated to and investigated by his Government. 

5. Where alleged violations of killings in particular areas were concerned, 
members should bear in mind that parts of India, notably the border areas, were 
suffering terrorist outrages, some of them carried out by terrorists who wore the 
uniforms of the security forces in order to discredit the latter. The list 
included attacks on trains, lootings, kidnappings, threats against members of the 
security forces and intimidation of their families aimed at forcing them to desert, 
attempts by various terrorist organizations to set up a parallel authority and the 
levying by such organizations of, in effect, parallel taxes. Against such a 
background of killing and torture and a deliberate campaign to discredit the 
security forces, the Government had a duty to protect the nation. 
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6. With regard to the questions concerning the provisions and precautions taken 
to prevent excessive use of force by the police or t.he army, specific enactments 
provided for action against such excesses and for punishment of the offenders. 
There had certainly been cases in which members of the police force had been 
brought to justice, either by the Government or by the courts. 

7. With regard to the question of the use of firearms by army officers under the 
Armed Forces (Special Powers) Act, he drew attention to section 3 of that Act, 
which stipulated that armed forces could be used only if strictly necessary. 
Section 4 of the Act contained many restrictions, and indeed the powers under the 
Act were used only rarely. 

8. He felt that the scope of the Armed Forces (Special Powers) Act had perhaps 
been misunderstood by some members of the Committee. Specifically, the Act 
applied, and permitted the use of arms only in a "disturbed area", which had to be 
declared as such by the Governor. Secondly, it did not apply to all army officers 
but only to those above a certain rank. Thirdly, it authorized the use of firearms 
by those officers only in cases of contravention of two specific types of law: 
either one forbidding the carrying of weapons or explosives or one prohibiting the 
assembly of five or more persons. Expressing the fear that that point, too, had 
been misunderstood the previous day, he stressed that the use of firearms was not 
authorized to break up any random assembly of five persons or more. Rather, it was 
authorized only when such an assembly had itself already been declared illegal 
under an order promulgated for a limited time by a magistrate. 

9. Furthermore, section 7 of the Act did not give public servants total 
immunity. What it did was protect them from arbitrary prosecution in connection 
with the performance of their duties, but at the same time subjected that 
performance to scrutiny by the Government itself. If an officer had exceeded his 
powers, the Government would grant the right to prosecute that officer. If the 
Government were to refuse to do so, the courts could direct it to comply. 

10. Turning to the questions on increasing numbers of cases of deaths in police 
custody and extrajudicial executions, he said he was unaware of any single case of 
extrajudicial execution. Latest statistics showed that 7,561 innocent civilians 
and police officers had been killed by terrorists, while around 2,000 terrorists 
had been killed (and 16,000 arrested). There had not, however, been any 
extrajudicial executions within the meaning of the question posed the previous 
day. 

11. With regard to deaths in police custody, very strict rules of investigation 
were in place to examine any such occurrence. It was not true that the police 
could make secret arrests. If anyone was taken away by a policeman, the entire 
village would immediately be aware of it, and telegrams would be sent to the higher 
police authorities. Furthermore, as an experiment being carried out in southern 
India, legal aid lawyers were always on hand in police stations to assist those 

I.•• 



CCPR/C/SR.1041 
English 
Page 4 

(Mr, Ramaswamy, India) 

arrested. In addition, no one could be held in custody for more than 24 hours 
without appearing before a magistrate. Should a death in police custody occur, an 
independent figure such as a magistrate would carry out an investigation and make a 
preliminary report. He felt that the question was not justified, inasmuch as 
deaths in police custody were not in fact on the rise. 

12. Turning to the questions posed under section IV (d) of the list of issues on 
the rules and regulations governing the use of firearms by the police and security 
forces, he explained that that issue was governed by various laws, including the 
Police Act, enactments based on such laws, and instructions based on the 
enactments, which were themselves set down in great detail in police manuals. 
There were specific regulations on the use of firearms to disperse unlawful 
assemblies and also strict rules governing the use of the army to assist a civil 
power such as the police. The army could be called on only by an official of the 
level of a district judge, and only in exceptional circumstances. Possession of 
firearms, including by the police force, was strictly controlled. The question had 
been asked whether there had been violations of those laws and regulations, but he 
was not aware of any cases in which a policeman had been prosecuted for excessive 
use of firearms. As a general rule, it could be said that the police force in 
India was a law-abiding one. 

Treatment of prisoners and other detainees (articles 7, 8 and 10 of the Covenant) 
(section V of the list of issues) 

13. The CHAIRMAN read out section V of the list of issues concerning the second 
periodic report of India, namely: (a) detailed information regarding procedures 
for receiving complaints under the Bonded Labour System (Abolition) Act, 1976; 
(b) consideration to updating the Prisons Act, 1899; (c) controls to ensure that 
persons arrested or detained are not subjected to torture or to cruel, inhuman or 
degrading treatment; (d) machinery for carrying out an independent and impartial 
investigation into allegations of torture and of summary, arbitrary and 
bxtrajudicial executions, and independent investigations, if any, and their 
results; (e) information on arrangements for the supervision of places of detention 
and on procedures for receiving and investigating complaints; (f) compliance with 
the United Nations Standard Minimum Rules for the Treatment of Prisoners and 
accessibility of relevant regulations and directives to prisoners; (g) information 
on the scientific classification of prisoners with a view to preventing exposure to 
criminals during custody (para. 65 of the report); and (h) information on detention 
in institutions other than prisons and for reasons other than crimes (e.g. in 
psychiatric institutions). 

14. Mr. RAMASWAMY (India) said that the Bonded Labour System (Abolition) Act was 
intended to put an end to the exploitation of certain sections of the population. 
Precisely because bonded labourers were among the weakest and poore~t.members o7 
society, the Act avoided any complex, technical procedures for receiving complaints 
and instead made the states responsible for ascertaining whether bonded labour 
existed within their jurisdictions. The Act authorized the state Governments to 
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Liberty and security of the person (article 9 of the Covenant) (section VI of the 
list of issues) 

19. The CH~IRMAN read out section VI of the list of issues concerning the second 
periodic report of India, namely: (a) the maximum length of detention for persons 
who remain in custody pending trial; and (b) legal, administrative or other 
safeguards against involuntary disappearances of persons, and cases of involuntary 
disappearances where the remedy of habeas corpus or other effective remedies have 
been successfully applied. 

20. Mr. RAM~SWl\MY (India), referring to section VI (a), said that a police officer 
could not detain an accused person arrested without a warrant for more than 
24 hours. If a police officer considered it necessary to detain an accused person 
for a longer period for the purpose of investigation, he could do so only after 
obtaining a special order from the Judicial Magistrate under section 167 of the 
Code of Criminal Procedure of 1973. The Judicial Magistrate could authorize the 
detention of the accused person in police custody for a period not exceeding 
15 days. If the Judicial Magistrate was satisfied that, for the purpose of 
investigation, the accused person should be detained for a period longer than 
15 days, he could authorize further detention. In such cases the accused would be 
detained in custody other than that of the police, and the total period of 
detention would not exceed 90 days when the investigation involved an offence 
punishable by death, life imprisonment or imprisonment for a period of not less 
than 10 years, and 60 days when the investigation related to any other offence. 

21. The right to a speedy trial was guaranteed under article 21 of the 
Constitution. In 1986, the Full Bench of a High Court had ruled that an 
inordinately prolonged and callous delay of 10 years or more, due entirely to the 
prosecution's default in the context of the reversal of a clear aquittal on a 
capital charge, would be prejudicial per se to the accused, and the accused would 
be entitled to unconditional release. 

22. With regard to section VI (b) of the list of issues, India had no system for 
collecting data on the number of cases in which habeas corpus had been effectively 
used. Habeas corpus was an effective remedy in cases involving disappearances, 
The Supreme Court had held that recourse to third-degree methods by police officers 
resulting in the death of a person in police custody was a serious offence which 
was aggravated by the fact that it was committed by a person who was supposed to 
protect citizens and not abuse authority. The punishment for such offences should 
be sufficiently severe so as to deter others from indulging in such behaviour. 

23. The Supreme Court had affirmed beyond any doubt the State's responsibility for 
tortious acts committed by its employees in the course of their employment. Thus, 
in the case of police atrocities, the State had to pay compensation. In a recent 
case, the Supreme Court had ruled that state Government was obliged to pay 
75,000 rupees to the mother of a nine-year-old child who had died as a result of 
beating and assault by a police officer. 
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Right to a fair trigl (article 14) (section VII of the list of issues) 

24. The CHAIRMAN read out section VII of the list of issues concerning the second 
periodic report of India, namely: (a) With reference to the cost of litigation and 
the delays involved in the judicial process, referred to in paragraph 80 of the 
report, information on progress, if any, toward finding workable and equitable 
solutions; and (b) information on resort to the free lega·l aid and advisory scheme 
under the Legal Services Authority Act, 1987, since the enactment of the 
legislation? 

25. Mr. RAMASWAMY (India) said that a new forum with significant jurisdiction had 
been established to deal with disputes concerning public employment. Article 323A 
of the Constitution provided for adjudication, by administrative tribunals, of 
disputes relating to recruitment and conditions of service of persons appointed to 
public services and posts in connection with the affairs of Union and state 
Governments. Under that authority, the Parliament had passed the Administrative 
Tribunals Act of 1985. Pursuant to that Act, the Union Government had set up the 
Central Administrative Tribunal in 1985 in order to provide speedy and inexpensive 
justice to central government employees in respect of service-related issues. The 
Central Administrative Tribunal had regular branches in the states. Section 4 (2) 
of the Act provided for the establishment of state administrative tribunals by the 
Union Government when a state Government made a specific request to that effect. 
Such administrative tribunals had jurisdiction and enjoyed the powers and authority 
of all courts - except those of the Supreme Court - with respect to service 
matters. As at January 1990, a total of 51,894 cases had been disposed of. 

26. With regard to section VII (b), he said that, until recently, the lok adalats 
had been informal agencies and were overseen by state legal aid and advice boards. 
They were experimental alternative or informal systems for settling disputes and 
usually employed conciliatory methods. By the beginning of 1990, 3,129 lok adalats 
had been held. About a dozen lok adalats had been organized for cases pending 
before High Courts and, in 1989, a lok adalat had been set up for cases pending in 
the Supreme Court. 

27. In the light of that experience, the parliament had passed the Legal Services 
Authorities Act (Act 39 of 1987). The purpose of the Act was to implement 
article 39A of the Constitution, which provided that the State would secure that 
the operation of the legal system promoted justice, on a basis of equal 
opportunity, and would, in particular, provide free legal aid to ensure that 
opportunities for securing justice were not denied to any citizen by reason of 
economic or other disabilities. The Act provided for legal aid on a statutory 
basis as well as for the establishment of legal service authorities at central, 
state and district levels. Those authorities would have their own funds received 
in the form of grants from the central Government and state Governments. Under the 
Legal Services Authorities Act, the lok adalats had acquired statutory authority, 
and every award of lok adalat was considered to be a decree of a civil court or an 
order of any other court or tribunal and was final and binding on all parties to 
the dispute. 
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28. India also had a very successful legal aid 
organizations and lawyers of repute took part. 
every lawyer in India would have an opportunity 
in the legal aid movement. 

movement in which judges, voluntary 
It might soon be the case that 
to spend part of his time serving 

Freedom of movement and expulsion of aliens (articles 12 and 13) (section VIII of 
the list of issues) 

29. The CHAIRMAN read out section VIII of the list of issues concerning the second 
periodic report of India, namely: (a) information on legal provisions governing 
the expulsion of aliens and whether an appeal against an expulsion order has 
suspension effects; and (b) information on the success to date of the Government's 
strategy aimed at promoting the safe return of refugees to their countries of 
origin. 

30. Mr, RAMASWAMY (India) said that section 3 of the Foreigners Act of 1946 
specifically governed matters concerning the movement of foreigners in India. 
Under article 14 of the Constitution, a foreigner in India had the right of 
recourse to judicial process in the event of a violation of his rights. The courts 
were free to order any appropriate remedies, including interim orders with 
suspension effect. 

31. With regard to the freedom of movement of aliens, the Supreme Court had 
recently ruled that the preventive detention of a foreign national who was not a 
resident of the country involved an element of international law and human rights. 
When an act of preventive detention involved a foreign national, it was a generally 
recognized principle in the Indian legal system that, in cases of doubt, the 
national rule wc>s to be interpreted in accordance with the State's international 
obligations. The fundamental rights guaranteed in the Indian Constitution were in 
conformity with the rights guaranteed in the Universal Declaration of Human Rights, 
the International Covenant on Civil and Political Rights and the International 
Covenant on Economic, Social and Cultural Rights, to which India was a party. 

32. In relation to section VIII (b) of the list of issues, the Government of India 
had provided the necessary cooperation for the amicable resolution of the refugee 
problem. Once the refugees' countries of origin established conditions conducive 
to the safe return of refugees to their homes, India facilitated their return. An 
agreemer.t reached between India and Sri Lanka on 29 July 1987 had resulted in the 
repatriation of more than 25,000 Indian and Sri Lankan refugees over a period of 
15 months without any untoward incident. The movement of refugees had been 
entirely voluntary, and the interests of those who had chosen not to be repatriated 
had been safeguarded. 

Right to privacy (article 17 of the Covenant) (section IX of the list of issues) 

33. The CHAIRMAN read out section IX of the list of issues concerning the second 
periodic report of India, namely: (a) information concerning the law and practi7e 
relating to permissible interference with the right to privacy; and (b) information 
on legislation concerning the collection and safeguarding of personal data. 
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India. Thus, in so far as the members of the Press Council were involved in the 
press and newspaper publishing, any restrictions on the freedom of the press could 
be said to be self-imposed. 

41. Films and the cinema were governed by the Cinematograph Act of 1952. Under 
section 4 of that Act, any person desiring to exhibit a film must apply to the 
Board for permission. After viewing the film, the Board might sanction the film 
for unrestricted public exhibition or for public exhibition restricted to adults, 
or it might request the applicant to edit the film as the Board deemed necessary 
before it approved the film for public exhibition, or it could refuse to approve 
the film for public exhibition. 

42. Under the Cinematograph Act, a film would not be certified if it was against 
the interests of the sovereignty and integrity of India, the security of the State, 
friendly relations with foreign States, public order, decency or morality, or 
involved defamation or contempt of court or was likely to incite the commission of 
an offence. A film would not be certified if it or any part of it presented an 
erroneous, distorted or misleading image of the social, cultural or political 
institutioni of India. 

43. The Press and Registration of Books Act of 1967 applied to the publication of 
books. The Office of the Registrar of Books established under that Act was 
responsible for enforcing the provisions of the Act. 

44. In 1990, the parliament had passed the Prasar Bharati (Broadcasting 
Corporation of India) Act. That Act sought to place the mass media, such as 
television, in the corporate sector, taking it away from full government control. 
The Prasar Bharati Board would be responsible for the supervision, direction and 
management of the affairs of the Broadcasting Corporation of India. 

Freedom of assembly and association (articles 21 and 22 of the Covenant) 
(section XI of the list of issues} 

45. The CHAIRMAN read out section XI of the list of issues concerning the second 
periodic report of India, namely: information about the number, membership, 
organization and effectiveness of trade unions in India. 

46. Mr, RAMASWAMY ( India) said that trade unions were very active and effe.ctive in 
India. In 1984, the membership of Central Trade Union Organizations included more 
than 10,000 unions. The current membership of trade unions was approximately 
10.25 million. Among workers, knowledge of trade union law was very high, which 
often made it possible for labour to settle its disputes without recourse to 
external legal aid. 

Protection of the family and children (articles 23 and 24 of the Covenant) 
(sections XII of the list of issues) 

47. The CHAIRMAN read out section XII of the list of issues concerning the second 
periodic report of India, namely: (a) the main features of the Commission of Sati 
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(Prevention} Act, 1987, and whether there had been any reported cases of sati since 
the passage of that Act or any prosecutions thereunder; (b} statistics to show the 
number of "dowry deaths" before and after enactment of the Dowry Prohibition 
(Amendment) Act, 1986, and the inclusion of the new offence and definition of 
"dowry death" in the Indian Penal Code; (c} the effectiveness to date of the Dowry 
Prohibition (Amendment} Act, 1986, and of the amendments to the Penal Code, Code of 
Criminal Procedure and other legislation relating to arranged marriage, child 
marriage and divorce; (d} information on the law and practice relating to the 
employment of minors; and (e} illustrations of the activities undertaken by the 
child welfare boards established pursuant to the Children Act, 1960. 

48. Mr. RAMASWAMY (India} said that the Commission of Sati (Prevention} Act 
provided for the prevention of the commission of sati and made glorification of it, 
through any ceremony, procession or function, an offence. The offence of 
attempting to commit sati was liable to the same punishment as the offence of 
attempting to commit suicide under section 309 of the Indian Penal Code. District 
Magistrates had been given the power to prohibit the performance of any act leading 
to the commission of sati in any area where they were of the opinion that it was 
likely to be committed, and the Act provided for special courts to be constituted 
to try sati-related offences speedily and expeditiously. Responsibility for 
implementing the provisions of the Act lay with the state Government and Union 
Territory Administrations. No case of commission of sati had been reported since 
the passage of the Act. 

49. With respect to section XII (b) and (c} of the list of issues, he explained 
that the Dowry Prohibition Act, 1961, had first been amended in 1984 to make the 
offence cognizable, bailable and non-compoundable, and following representations by 
voluntary organizations the Dowry Prohibition (Amendment} Act, 1984, had been 
further amended, along with amendments to the Indian Penal Code, the Code of 
CriminaL-Procedure and the Indian Evidence Act, to place the burden of proving that 
there had been no demand for dowry on the person who took or abetted the taking of 
dowry. An offence committed under the amended Act had been made non-bailable, and 
the Criminal Law (Second Amendment} Act, 1983, had also been amended to deal 
effectively not only with cases of dowry death but also with cruelty to married 
women. 

50. A section had been added to the Indian Penal Code with a view to providing 
protection to women and discouraging atrocities and cruelty against them; it 
stipulated that anyone who subjected a woman to cruelty - whether the husband or a 
relative of the husband - should be punishable by imprisonment of up to three years 
and be liable to a fine. Under the new section, harassment of a woman with a view 
to coercing her, or any person related to her, to meet an unlawful demand for 
property or valuable security, or on account of failure by her or by any person 
related to her to meet such a demand, would amount to cruelty. Section 4 of the 
Dowry Prohibition Act, 1961, provided for punishment merely for the demand of 
dowry, and the new section of the Indian Penal Code - section 498-A - did not 
amount to double jeopardy. 
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emphasis to the educational needs of minorities, giving the minorities special 
consideration in recruitment to services such as the state and central police 
forces, and ensuring that they received a fair and adequate share of benefits from 
development programmes. 

59. Mr, WENNERGREN said that he had found nothing in the Indian Constitution, the 
initial report of India or its second periodic report about any measures that had 
been employed to give effect to the right set out in article 7 of the Covenant that 
no one should be subjected without his free consent to medical or scientific 
experimentation. There was also no mention in the Indian Constitution of the right 
to freedom of expression including freedom to seek, receive and impart information, 
as set out in article 19 of the Covenant. He would welcome some indication as to 
the degree of access to official information enjoyed by the general public and the 
media in India, especially in view of difficulties experienced by journalists in 
visiting Kashmir and in covering the predicament of the Naga people. 

60. Mr. RAMASWAMY (India) agreed that there was no specific legislation in his 
country to the effect that a person should not be subjected to compulsory medical 
or scientific experimentation, but it was implied in article 21 of ~he Indian 
Constitution, which guaranteed liberty and life, and article 19, which guaranteed 
the right to move freely throughout the territory of India. Both articles had been 
interpreted by the courts to include the right to privacy and the right against 
trespass. The right to information was an integral part of freedom of expression, 
which freedom was guaranteed to all citizens under article 19 of the Constitution. 
All citizens in India had the right of access under the law to knowledge of all 
public documents other than official secrets. He regretted that he was not in a 
position to confirm or deny the allegation regarding media access to Kashmir, but 
he would obtain that information from his Government and communicate it to the 
Committee in due course. 

61. Mrs, HIGGINS said that, while there were provisions in Indian law, notably in 
article 22 of the Indian Constitution, relating to the security of the person, 
which would in principle satisfy the requirements of article 9 of the Covenant, she 
was concerned over the fact that those guarantees had in certain areas been 
suspended as a result of special legislation and that they were in any event 
frequently ignored in practice despite excellent instruction from the Supreme 
Court. While the State party contended in paragraph 57 of the report that the 
Terrorist and Disruptive Activities (Prevention) Act, 1987, did not violate 
article 9 of the Covenant because it did not authorize the deprivation of liberty 
on grounds or in accordance with procedures other than those established by law, 
she felt obliged to point out that the existence of domestic legislation in itself 
did not necessarily guarantee compliance with the Covenant. 

62. Under section 8 (2) of the National Security Act, 1980, there was no need to 
disclose the grounds of detention, and detention had to be reviewed by an advisory 
board within seven weeks from 10 days after the arrest; those periods were 
considerably longer than would be compatible with article 9 (4) of the Covenant. 
Under the Terrorist and Disruptive Activities (Prevention) Act, 1987, there was 
one-year detention for investigation of rather broadly defined offences in 

I ••• 



CCPR/C/SR.1041 
English 
Page 15 

(Mrs. Higgins) 

circumstances in which bail was difficult to obtain. There was no provision under 
the National Security Act, 1980, requiring a person to be brought forward 
promptly. She noted in that connection that the United Kingdom had deemed it 
necessary to enter a derogation because of its concern that a seven-day gap before 
bringing persons to a judicial or other authority might not be compatible with the 
Covenant; substantially longer periods were involved in the case of India. 

63. It was worrying that the Terrorist and Disruptive Activities (Prevention) Act, 
1987, was being applied even in states where the Government was not facing armed 
opposition. State Governments had recently announced that the Act would be used 
against criminal groups, and in Gujerat more than 2,000 people had been detained 
under its provisions between its entry into force in 1986 and 1990. 

64. Finally, she asked why section 3 of the Indian Constitution's 44th Amendment 
Act, which had obtained Parliamentary and Presidential approval in 1978, had still 
not been brought into force, and why it had been necessary to control access by the 
media to Kashmir, one of the areas affected by the legislation in question, if it 
was felt that that legislation was operating satisfactorily. 

65. Mr. RAMASWAMY (India) replied that the Terrorist and Disruptive Activities 
(Prevention) Act was only a procedural enactment, not a law dealing with preventive 
detention or creating a new offence. Article 3 of the Act enumerated the specific 
disruptive activities that would be subject to punishment. One could not have an 
ordinary criminal court deal with cases of terrorism because of problems such as 
intimidation of witnesses. Provided the court procedure was properly announced and 
the bail conditions were appropriate, there was nothing in the Terrorist and 
Disruptive Activities (Prevention) Act, according to India's understanding of 
constitutional law and fairness, that violated article 9 of the Covenant. 
Article 9 dealt essentially with two points: liberty and security of person, and 
access to the courts. India had a legitimate concern to preserve its territorial 
integrity and could take steps to do so. In any case, the constitutionality of the 
Act had been challenged and was currently being reviewed by the Supreme Court. 

66. He did not accept Mrs. Higgins' contention that access to the media was 
totally controlled. For security reasons, there might be some justifiable press 
restrictions, but he was unable at the moment to provide any details. 

67. Ms. CHANET observed that the Terrorist and Disruptive Activities (Prevention) 
Act was a penal law that defined offences and determined procedure, and as such 
came under article 14 of the Covenant, to which India had entered no reservation. 
She asked how article 9 (1) of the Act, stating that the central Government or a 
state Government could, by notification in the Official Gazette, constitute one or 
more designated courts for a given area or case, was compatible with article 14 (1) 
of the Covenant, requiring that tribunals should be established by law. 
Furthermore, article 14 (1) of the Covenant established the publicity principle as 
the norm when it stipulated that hearings should be public except in special 
circumstances; whereas article 16 (1) of the Act established the secrecy principle 
as the norm when it stipulated that all proceedings should be conducted in camera 

I. •. 



CCPR/C/SR.1041 
English 
Page 16 

<Ms, Chanet) 

except where an application was made for open hearings. Under article 16 of the 
Act, moreover, the identity of witnesses and the place where proceedings were to be 
held could be kept secret and none of the judgements were to be published. How 
could that be reconciled with the Covenant? 

68. Mr, RAMASWNiX (India) observed that the import of article 14 of the Covenant 
was that all were entitled to a fair and public hearing, but it was quite a 
different matter to say that there had to be a single criminal procedure for all 
offences. In actuality, the designated courts established under the Terrorist and 
Disruptive Activities (Prevention) Act were perhaps the most impartial of all 
Indian courts because the judges appointed were officials with special experience, 
independence and fearlessness; and an unusual provision was made for appeal, on the 
facts and the law, directly to the Supreme Court. Article 136 of the Constitution 
normally required special leave, not often granted, for such direct appeal to the 
Supreme Court. Consequently, his Government had enacted legislation consonant with 
article 14 of the Covenant to provide a fair trial for the very serious offence of 
terrorism. 

69. As to the public nature of the hearings, article 14 itself provided for 
specific exceptions. Secrecy was very important for the witnesses in terrorism 
cases and article 16 of the Act aimed primarily at protection, both of witnesses 
and of investigating officers, and sought to strike a balance between the 
requirements of publicity and of safety. 

70. Mr, LbLLNJ, referring to the rights of the family and to equality between the 
sexes, emphasized that they were safeguarded not only by the provisions concerning 
equality in marriage under articles 23 and 24 of the Covenant, but also under 
articles 3, 2(1) and 26 of the Covenant, to which India had entered no reservations. 

71. The concept of freedom of religion was not generally interpreted in India as 
sanctioning any derogation from basic rights. The practice of sati, sanctioned by 
religion but a gross violation of article 6 of the Covenant, was a case in point; 
and he was glad that the Indian Government had taken legislative action to prohibit 
sati. 

72. It was his understanding that India had a plethora of family laws, although 
the Committee had been given no details. He asked the representative of India in 
his capacity as his country's Attorney General to give thought to ensuring that 
none of the rights in religious marriages should violate other fundamental human 
rights, including the fundamental right of equality before the law. That might 
affect Hindu personal law or Muslim personal law, under which polygamy was 
tolerated, or the laws allowing different treatment of the sexes as to the causes 
for divorce. He had been heartened to read in article 44 of the Indian 
Constitution that the promulgation of a uniform civil code for the people of India 
was contemplated at some future time, depending on political will. 

73. Mr. RAMASWAMY (India) said that he agreed wholeheartedly that articles 2, 3, 
23, 24 and 26 of the Covenant were relevant to the rights of the family and 
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equality between the sexes. As he had said earlier, India's difficulty in reaching 
the goal of equality was more a social than a law enforcement problem. With regard 
to marriage, much progress had been made via legislation. The Constitution sought 
to strike a balance between the right to practise religion and the rights of the 
family. Once freedom of religion and conscience had been guaranteed for 
minorities, it became a political problem to develop an all-India civil code. The 
members of parliament, being mostly of one religion, had enacted majority 
legislation by amending the Hindu Marriage Act. Muslim marital law still needed to 
be amended, with regard, for instance, to alimony. One of his own dreaJ11s was a 
uniform civil code for the country. 

74. Mr. SADI noted that Amnesty International, a respected international 
organization, had recently published a detailed account of alleged torture and 
extrajudicial executions in the state of Manipur. He felt that India should have 
an opportunity to respond to such serious allegations, perhaps in writing, to the 
Committee. 

75. Mr. RAMASWAMY (India) observed that Mr. Sadi had raised a very sensitive 
issue, because the Indian Government, convinced that Amnesty International reports 
were one-sided and not impartial, did not recognize it as an official body with 
authority to supervise its activities. It would be recalled, incidentally, that he 
himself had acknowledged earlier that thousands had been killed by terrorists in 
the disturbed areas of the country and that the Government was trying to prevent 
such violence. However, if Mr. Sadi personally brought up any allegations, he 
would personally order a Government investigation into the matter and would inform 
Mr. Sadi of the outcome. In ratifying the Covenant, India had committed itself to 
making all rights available to all its citizens; and it had taken action on 
individual violations without, of course, having achieved Utopian conditions. 
India's judiciary was one of the best in the world, and its outstanding public 
interest litigation had in general uncovered all human rights violations, no matter 
where in India they occurred. The country as a whole was very sensitive .to human 
rights and none were better sentinels of human rights than the Indian people 
themselves. 

76. Mr. EL-SHAFE!, referring to article 9 of the Covenant, asked what protection 
there was against arbitrary detention and the violation of other protected rights, 
in view of the overly broad language of the Terrorist and Disruptive Activities 
(Prevention) Act, article 4 (2) of which defined disruptive activity as any action 
which questioned, disrupted or was intended to disrupt, either directly or 
indirectly, the sovereignty and territorial integrity of India. Also, what 
procedures were available to detainees for complaints against abuses while in 
detention? Had any such cases been brought, and what had been the outcome? 

77. Regarding the declaration 
(Special Powers) Act, he noted 

of areas as disturbed under the Armed Forces 
that some declarations, such as those affecting the 

states of Assam and Manipur, had no time-limit, although 
conceive that areas could remain indefinitely disturbed, 

it was difficult to 
He would like to know if 
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there was any statutory obligation to review such declarations, and if the central 
Government sought the approval of the state Government concerned in declaring it to 
be a disturbed area. 

78. Mr, RAMASWAffX (India) observed that it was a general principle of 
administrative constitutional law that all statutory powers had to be exercised 
reasonably for a reasonable time, in good faith, and for the purposes for which the 
powers were intended. The declaration of areas as disturbed, being the exercise of 
a statutory power, was subject to judicial review if challenged at the time of the 
declaration. 

79. The Armed Forces (Special Powers) Act itself contained safeguards. An area 
could be declared disturbed only so long as it continued to be disturbed, and the 
indefinite continuation of a declaration of an area as disturbed was also subject 
to judicial review. There was no statutory obligation to review such declarations, 
but rather a constitutional, administrative obligation. The purpose of such a 
power being the protection of the people against insurgents, the Government did not 
hesitate to repeal a declaration once it was satisfied that the situation in an 
area had returned to normal, and the Committee need therefore have no apprehension 
regarding the time-limit. 

80. Originally, only the state Governments had the power to declare an area to be 
disturbed, but the Parliament had passed legislation (which had been challenged in 
the courts) giving the central Government concurrent, independent power to do so, 
so that the approval of the state in question was not needed. In practice, prior 
consultation did occur, as in the case of the state of Assam. 

81. Regarding the provisions against arbitrary detention and the procedure for 
hearing the complaints of detainees, none were available under the Terrorist and 
Disruptive Activities (Prevention) Act which provided only for special trials, bail 
procedures and designated courts. Arrests were governed by the normal provisions 
of the Code of Criminal Procedure. 

The meeting rose at 1 p.m. 




