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The neeting was called to order at 10.05 a.m

CONSI DERATI ON OF REPORTS, COMVENTS AND | NFORVATI ON SUBM TTED BY STATES PARTI ES
UNDER ARTI CLE 9 OF THE CONVENTI ON (agenda item5) ( conti nued)

Tenth to fourteenth periodic reports of India (CERD ¢ 299/ Add. 3) ( continued)

1. At the invitation of the Chairnan, M. Rao, M. Singh and
M. Venu (India) resuned their places at the Conmittee table

2. M. GARVALOV said that he understood that States parties often found it
difficult to conply with article 9 (1) of the Convention and the reporting
requirements therein, but accession to the Convention neant that every article
shoul d be respected as far as possible and India should make every effort to
report to the Commttee on tine.

3. Chapter | of the report provided useful information on how India

interpreted "race" and its interrelationship with Indian society. It was
commendabl e that "positive discrimnnation" measures had been incorporated into

the Constitution of India, as mentioned in paragraph 6, inter alia, to pronote

the access of Schedul ed Castes and Schedul ed Tribes to the nai nstream of
national life. However, the fundanental problens of the caste system

remai ned. Indian society conprised ethnically different groups, and the
argunent that the nmain distinctions were based on | anguage, caste, religion
or regional characteristics rather than race was unacceptabl e.

4. Was it true that the Government was taking a new stance with regard to
probl ens of different popul ati on groups by establishing a National Conm ssion
for Schedul ed Castes and Schedul ed Tri bes, a National Conmm ssion on Mnorities
and a National Human Ri ghts Conmi ssion?

5. It was encouraging to note that no organization pronoting or inciting
raci al discrimnation could exist legally in India and that the Constitution
and laws made it clear that the State woul d take action to prevent activities
and propaganda that incited racial discrimnation. However, were there actual
cases in which organi zations had fallen foul of the | aw and been banned?

6. Par agraph 28 mentioned the rights of all citizens to take part in public
affairs and Governnent, and eligibility for inclusion on the electoral roll
However, it did not specify whether those rights extended to the untouchabl es.
Despite the educati onal measures ainmed at integrating the untouchabl es
referred to in the delegation's oral presentation, it was still difficult

to rectify a situation that was so deeply entrenched in society. Their

i ntegration should be an open process and they should be consulted as to
whether they felt their rights under article 325 of the Constitution and

their other hunman rights were bei ng protected.

7. Further informati on was al so needed on various specific situations, such
as that in Kodi ankul am and on whet her autonony had been granted there. What
steps had been taken in response to the clai mof indigenous peoples in Bihar
and Orissa that they had been relegated to unskilled mning jobs and di spl aced
by devel opnent projects and what did the Government of India intend to do
regardi ng the devel opnent of Jharkand State?
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8. M. DIACONU said that he wel comed the statenent that there was felt to
be no division anong races in India. However, the heterogeneity of the Indian
popul ati on coul d not be discounted and further information on the Nationa
Conmi ssion for Schedul ed Castes and Schedul ed Tribes, the National Conm ssion
on Mnorities and a National Human R ghts Conm ssi on woul d be wel cone.

9. Par agraph 15 dealt with the prohibition of discrinnation by the State
and the right of citizens to have access to the public places |isted
However, it did not explain whether discrimnation on the part of individuals
or associations in areas such as enpl oynent was simlarly prohibited.

10. The reference in paragraph 24 to the prohibition of organizations which
pronmoted or incited racial discrimnation did not give details of the specific
provisions in that area or indicate whether such organizations were directly
or indirectly prohibited.

11. The provi sions described in paragraph 28 governing political rights and
the efforts to ensure that all citizens enjoyed themwere to be appl auded,
particularly in a country the size of India. However, he would |like to know
what the status of the Convention was in donestic lawin India, particularly
in the event of conflict between the two. Could the Convention be invoked
directly before the courts?

12. The Commttee often stressed the inportance of education, particularly
inachild s nmother tongue, in the elimnation of racial discrimnation.

Was there such education in India and, if so, to what |evels? Could the

del egation provi de a breakdown of school attendance rates according to ethnic
group?

13. He agreed with M. Garval ov that consideration should be given to

whet her certain religious differences anounted to ethnic differences. Ws
religion an essential element of different ethnic identities? D d the

del egation see linguistic differences as a sign of cultural and ethnic
differences? Finally, an explanation was needed as to the extent to which
preferences or exclusion in Indian society were based on people's backgrounds.

14, M. van BOVEN said that chapter | of the report on general policies and
overall legal framework gave the strong inpression that India believed that
peopl e of different castes and tribes did not fall within the scope of the
Convention, particularly where it said that "categorical distinctions of

‘race'’ or 'national or ethnic origin have ceased to exist". Sinilarly,

the report stated that "the policies of the Indian Governnment relating to
Schedul ed Castes and Schedul ed Tri bes do not come under the purview of

article 1 of the Convention". The Committee's conceptions of "race" and
"descent" clearly differed fromthose of the Governnent of India.

15. The ninth periodic report of India (CERD (U 149/ Add. 11) had provi ded
inforrmati on on the devel opment and protecti on of Schedul ed Castes and had
therefore clearly recogni zed that the Conventi on was applicable to the
situation in India. In the tenth to fourteenth periodic reports however, it
was stated that infornmation on matters dealt with in article 1 of the
Convention woul d be provided only as "a natter of courtesy”. It should be
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recal |l ed that, when the Conventi on had been drafted, the del egation of India
at that tine had nade a val uable contribution to the sane article 1,

particul arly subsection 4 which advocated affirmative action, and

article 2 (2), which was along the same lines. There seened to be sone

di screpancy between that historical contribution and the attitude that was
being taken in the report.

16. More informati on was needed on India' s inplenentation of article 4 of
the Convention. As to the application of article 6 of the Convention, it
seened that additional nmeasures were needed if full conpliance was to be
ensured, in so far as it was left merely to the courts to deci de whether a
person should be entitled to reparation or conpensation for the violation of
his or her human rights.

17. He asked the delegation to explain India s position on article 14 of

t he Convention regardi ng comunications fromindividuals to the Commttee.
Carification was al so needed of the ains and purposes of the nationa
institutions mentioned in paragraph 12 and as to whether they played a role in
the dissemnation of the text of the Convention or the report to the Committee
and the Committee's ensui ng concl udi ng observati ons.

18. He invited comrents on reports of raids on and viol ence targeted at
untouchabl es and their villages. The general picture that emerged was that
the perpetrators of such attacks were going unpuni shed and that neither the
victinms nor their famlies were being conmpensated. The Indian authorities
had a duty, under nore than one provision of the Convention, to prevent such
i nci dents and, where they did occur, to punish the guilty parties.

19. The CHAI RVAN , speaking as a menber of the Committee, said that the
definition of "race" had evol ved over the centuries. The meaning used in
the Convention clearly differed fromindia s concept of the term

20. Inits periodic reports, the Covernment shoul d provi de social indicators
whi ch showed progress towards neeting its goals. In that way, the Committee
could nonitor the situation in India, as it did in other countries

21. Wth regard to articles 4 and 6 of the Convention, States were obliged
to ensure effective renedi es agai nst acts of racial discrimnation or racist
propaganda. The report did not go into great detail in that regard, an

om ssion that should be rectified.

22. M. CHGQWERA fully endorsed the main point made by M. van Boven.
The second and third sentences of paragraph 7 of the report appeared to be
contradictory, and the fact that castes and tribes were based on descent
brought themstrictly within the Convention, under the terns of article 1.

23. Areport to the Commttee by the South Asia Hunman R ghts Docunentati on
Centre dated 27 July 1996, stated that untouchability was a systemin which
peopl e were segregated on the basis of colour and that the tradition of
untouchabi l ity sanctioned w despread di scrimnation and human rights abuses
There was therefore no doubt as to whether the caste of untouchables fel
within the purview of the Convention
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24. As far as article 4 of the Convention was concerned, the report m ght
usefully have included at |east the statistics of cases reported or dealt with
by the Indian authorities in their canpai gn against injustices caused by
untouchability. Information on the effectiveness of |egislation on the
abolition of untouchability and the protection of civil rights, which had
created various new of fences, would greatly assist the Commttee in assessing
t he success of that canpaign

25. Wth regard to article 5 of the Convention, and with particul ar
reference to paragraph 30 of the report, he asked for clarification on the

ot her econom ¢, social and cultural rights provided for under the Convention
which fell within the anbit of the Drective Principles of State Policy of the
I ndian Constitution. A so, did that directive have the force of |aw and

was it enforceabl e?

26. M. ABOUL-NASR said that, while the report gave a good description of
the situation of the problens and achi evenents in India, a certain amount of
i nformati on was | acki ng.

27. The statement in paragraph 7 of the report that certain castes and
tribes did not come within the purview of the Convention was unacceptable; it
was obvious to the nmenbers of the Conmttee without referring to dictionaries,
history or the interpretation of the Convention in article 22 that the castes
and tribes in question were the subject of racial discrimnation and cane
within the purview of the Convention. In that connection he wondered who
defined caste and race in India and on what basis.

28. It had been stated at the Commttee's previous neeting that a State
party's declaration under article 14 of the Convention was proof of its
respect for the Convention. |If that were true, it would nean that the
overwhel mng majority of nmenber States did not respect the Convention, which
was clearly not the case. The Committee should not put pressure on States
parties to nmake the declaration. It was the only optional clause in the
Convention and woul d remain so, irrespective of the views of the Commttee.
The concl udi ng observati ons should not, therefore, refer to the previous day's
statenent as the opinion of the Commttee

29. M. SHAH said that there was clearly a gap between | egislation and
practical inplementation in India. The CGovernnent, through the specia
legislation it had enacted, had neverthel ess sought to inprove the status of

t he Schedul ed Castes and Schedul ed Tri bes, and he expressed the hope that
India' s next periodic report would show that it had addressed the criticisns
expressed in the report of the South Asia Human R ghts Docunentation Centre in
respect of the shortcomings in the inplenentation of various articles of the
Conventi on.

30. It was disturbing that, while India had taken steps towards redressing
human rights issues and racial discrimnation in particular and had set up
such institutions as the National Commission for Schedul ed Castes and
Schedul ed Tribes, the National Conmission on Mnorities and the National Hunman
Ri ghts Comm ssion, those bodi es had no conpetence to investigate hunan rights
abuses by nenbers of the armed forces. As a result, the popul ati ons of
north-east India, the Dalits and the popul ati ons of Kashmr coul d be arrested,
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tortured and executed by the armed forces w thout accountability, as had
occurred for many years. The National Hunman R ghts Conm ssion, to be
effective and credi ble, should therefore be given conpetence to address
t hose abuses.

31. India's ninth periodic report had contai ned denographic information
on the Schedul ed Castes and Schedul ed Tribes whi ch had not appeared in

the fourteenth periodic report. Also, in considering India s ninth report
in 1987, the Commttee had requested information on the jobs set aside in
the public services for the Schedul ed Castes and Schedul ed Tri bes and ot her
backward cl asses, as provided in the Indian Constitution. Such information
woul d be useful to the Conmttee in evaluating the extent of India's
conpl i ance with the Conventi on.

32. The question of the immunity of the security forces in carrying out
arrests and exercising sumrary powers of |ife and death, which added to

the terrorization and sense of deep insecurity of the Schedul ed Castes and
Schedul ed Tribes and other simlar groups, was very inportant. Specific
cases of violations of the human rights of the untouchables and other simlar
segnents of the popul ation by the security forces were covered in detail in
the report by the Ambedkar Centre for Justice and Peace dated 17 July 1996.

It would be of great interest to the Conmittee if India' s next report were to
contain details of any judgenents and decisions by the Suprene Court granting
redress in such cases. Mich effort was needed to educate | aw enforcenent

per sonnel about the Government's obligations under various human rights
instruments, since nost of them appeared to be totally oblivious or
indifferent to those obligations.

33. In the course of the Coonmittee's previous neeting, the case of Jamu and
Kashm r had been touched upon and it had been stated that paragraph 6 of the
Ceneral Reconmmendation XXl (48) adopted by the Committee at its 1147th neeting
in March 1996 had no rel evance whatsoever in that connection, and that to

i nvoke paragraph 6 in support of the position of one of the parties was

i nadm ssi bl e and contrary to the principles of international |aw governing
friendly relations among States. He endorsed that view A declaration by the
Committee could neither override nor cancel any Security Council resol utions
or reinterpret the principle of friendly relations, and for the Conmttee to

adopt such a position was unwarranted and illegal. Furthernore, the
Recomrendat i on had not been adopted unaninmously in the Conmttee and could
at best serve as internal guidelines. It was defective inits |lega

interpretation of General Assenbly Declaration 2625 (XXV) - the second
principle of which laid specific obligations on States parties in respect of
the settlenent of disputes - and had ignored inportant principles set forth in
Ceneral Assenbly resolution 2649 (XXV), of which preanbul ar paragraphs 3, 5
and 6 and operative paragraphs 1, 2 and 4 were particularly relevant. The
Comm ttee shoul d therefore reconsi der General Recommendati on XXl (48).

34. M. SINGH (India) said that he was gratified by the interest shown by
nmenbers and the enlightened debate India' s fourteenth report had generat ed.
He woul d attenpt to respond to observations nade by nenbers.

35. Responding to remarks that the fourteenth report was too succinct, he
expl ai ned that the report had been kept brief as a conscious decision, bearing
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inmnd the frequently raised calls at the United Nations for reducing the

I ength of docunents, and the wealth of information already avail abl e about
India, including that provided during consideration of the previous report,
and to provide an opportunity to engage in an extensive dial ogue with the
Committee. The report, therefore, focused mainly on aspects related to race
as distinct fromother categorizations referred to in the Indian Constitution.
Since Conmittee nmenbers continued to be interested in other issues as well,
the next report would be nore el aborate and woul d take into account their
suggestions. He had noted the enphasis on the need for regul ar reporting.

36. Conpr ehensi ve information on India s denographi c conposition, based on
the | atest census, was being provided to the Secretariat for distribution to
the Commttee.

37. The Country Rapporteur had referred to four separate concepts - race
caste, religion and community. The concept of "race" in India as recogni zed
under the Constitution was distinct fromcaste;, separate references to the two
made it clear that caste was not equated with race. Engaged as it was in the
task of elimnating all vestiges of caste discrinmnation, India could not
accept another distinction. To confer a racial character on the caste system
woul d create considerable political problens which could not be the
Commttee's intention. 1In a spirit of dialogue, however, India was prepared
to provide nore information on matters other than race, without prejudice to
its understanding of the term"race" in the Convention.

38. To illustrate the clear distinction between caste and race, he pointed
out that the Indian representatives before the Committee bel onged to separate
castes, but their racial identification was the sanme. That woul d be the case
even if each of themprofessed a different religion. As for the remark nade
equating Hndus with the H ndi |anguage, he pointed out that one of his
col | eagues was fromKerala and therefore Ml ayal i -speaking; and he was also a
H ndu

39. Turning to the caste system which had engaged the attenti on of

the Commttee, he explained that the concept of caste in India and caste
classification under the Constitution related exclusively to H ndus and Sikhs.
It was an age-old system which denoted a social or class distinction, and was
originally occupation-oriented. Wth the passage of tine, the system had
becone rigid and exploitative and had led to discrimnation agai nst those of
low status in the traditional caste hierarchy. Descent was not always
traceabl e through caste as, for instance, in the case of a change of caste
through inter-caste marriage. The Indian authorities had sought to redress
the injustices affecting the | ower castes through constitutional provisions
and laws and al so through affirnative action. Social evils related to caste
had not yet been entirely eradicated. The conflicts which still occurred

refl ected the nove towards effective enjoynent of equality as the
under - privi | eged becane nore aware of their legal and constitutional rights
and sought to assert them Neither the Government nor its authorities
condoned or tolerated infringenents of the law. The exanple cited of problens
in schools was inaccurate; the problemwas not one of segregation but of
sufficient resources to set up enough schools. Caste-related socia
prejudices, it was felt, could best be tackled through education and
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awar eness-rai sing. Evidence of changi ng power equations in society was the
fact that sonme of the nost popul ous States had or had had Chief Mnisters
bel ongi ng to Schedul ed Castes or backward cl asses.

40. He had been surprised at the reference to a clash between H ndui sm and
Islam but had been gratified to note that the Country Rapporteur did not
consider that inevitable. He would add that not only was that not inevitable,
but al so that such communal problens as mght arise were negligible in
conparison with the size of the popul ati on and that safeguards were provi ded
in the secularismof the State and guarantees of full equality for al
religions. Sone conflicts were bound to arise as the old order changed and
mnority voices were heard in a denocracy which enshrined equality in the

Constitution and the laws. The poverty and illiteracy figures quoted for
Indian Muslins tallied with the national figures. Al segnents of the
popul ati on were afflicted by poverty and illiteracy irrespective of religion,

and the Government was firmly commtted to poverty eradication, education,
heal th care and enpl oynent for the entire popul ation.

41. Wth regard to the concept of comunity, the organization of the States
of the Indian Union on a linguistic basis was a conscious decision, in line
with the concept of comunity as a grouping in which people shared the sane

| anguage and cultural traditions irrespective of their religion. It was not
the conplexity of Indian society that caused the delays in subnitting regular
reports but, since the Indian people did not define thenselves in terns of
race, a |ack of understandi ng anong the |l ocal authorities about what kind of
information to provide.

42. Turning to other observations, he again stressed that while in

ant hropol ogi cal terns the racial origins of Indians were nmultiple, racia
consci ousness was irrelevant in the context of the social behaviour of
noder n-day | ndi ans, who sought identification on different bases, which was
why no cases of discrinmnation on grounds of race had cone up before the
courts.

43. Concerning access to the courts, the unique procedure adopted by the
Suprene Court for public-interest litigation enabled anyone, not only the
victim to seek redress of violations, even by neans of a postcard addressed
to the court. A nunber of issues were also resolved through infornal
procedures such as the panchayats or village councils. Non-governnental
organi zations, the press and the National Hurman R ghts Commi ssion acted as
wat chdogs and brought up cases. The ok adalats were basically designed
to facilitate access to quick | egal renedies; they were nmainly used for
consuner-rel ated probl ens and had not heard any cases of racial
discrimnation. Access to |egal renedies was al so being pronoted

t hrough awar eness-rai si ng and educati on.

44, More anpl e informati on had been provided to the Human R ghts Conm ttee
because its nmandate covered a vast range of human rights issues, but his
authorities would willingly nake the report to the Hunan R ghts Conmttee, and
any additional information in areas of interest to nenbers, available to

Comm ttee nenbers



CERD U SR 1162
page 9

45, Detail ed informati on was being provided to the Commttee through the
Secretariat on the functions and statutory powers of the National Human R ghts
Conmi ssion, which consisted of five nmenbers appointed by the President.

Chai rpersons of the National Conm ssions for the Schedul ed Castes and
Schedul ed Tri bes, Wnen and Mnorities, or their nom nees, were ex officio
menbers. Its main functions were to inquire into conplaints of violations of
human rights or abetnent thereof, or negligence in the prevention of any such
violation by a public servant; to inquire into any conplaint of violation or
deprivation of rights of any individual or group of individuals relating to
life, liberty and dignity resulting fromterrorist acts and to nmake
appropriate recomrendations thereon; to intervene in any proceeding invol ving
any al l egation of violation of human rights pending before a court, with the
approval of the court; to review the safeguards provided for under the
Constitution or any law for the protection of human rights and recommend
nmeasures for their effective inplenentation; to study treaties and ot her
international human rights instrunents and nake recomendations for their
effective inplenentation; to undertake and pronmote research in the field of
human rights; to spread human rights literacy and pronote awareness of the
saf equards avail able for the protection of those rights; to encourage the
efforts of non-governmental organizations and institutions working in the
field of human rights; and to carry out such other functions as it m ght

consi der necessary for the protection of human rights. Some concern had been
expressed in the Conmttee about reports of crimes committed agai nst persons
held in custody. The National Human R ghts Commission had directed all heads
of district admnistrations and police authorities to report all cases of
crimes in custody within 24 hours of their occurrence or of being informed of
such incidents. Failure to report would give rise to the presunption that
there had been an attenpt to cover up the incident. Several hundred cases had
been regi stered and investigati ons | aunched by the Conmm ssion; reports had
been called for fromthe Governnment. The Comm ssion's observations had been
accepted by the Government and fol | owed up; prosecutions had ensued. The
Conmi ssion had been active in promoting human rights education in schools,
with the revision of textbooks and curricula, and in colleges and

uni versities, where special degree courses on human rights had been

i ntroduced, and also in pronoting human rights awareness and training for |aw
enforcenent officers

46. I nformati on concerning admni strative action being taken in conformty
with article 9 of the Convention was being provided along with the rel evant
denogr aphi c data. Regarding the inplenmentation of the provisions of the

I ndi an Penal Code concerning incitement to racial hatred, all available

i nformati on woul d be collected and included in the next report.

47. On the subject of Anglo-Indians, their origins were such that their
descendants could be traced only fromthe nmale progenitors, since they were
descended from nmal e col oni zers who had had offspring fromIndi an wonen. Sone
of the special privileges granted to themby the British during colonial rule
had been protected for 10 years after the Constitution had come into effect,
to cushion the inpact of the change. The only remaining privil ege pertained
to the representation of Anglo-Indians in the National Parlianent and sone
State Assenblies. The nunber of Anglo-Indians was now around 100, 000.
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48. Inreply to a question about the penalization of racial discrimnation
he said that no case had been brought before the courts on those grounds, but
that any further devel opments woul d be reported. Regarding paragraph 25 of
the report, additional details would al so be given in the next periodic
report.

49. Replying to a question about caste discrimnation by private

i ndi vidual s, he said that the Government's approach to such incidents included
affirmative action, vigilant nonitoring by statutory bodi es and

awar eness-rai si ng through education, and was suppl enented by the rol e of
non-gover nment al organi zations, the press and civil society in general. There
wer e nurerous channel s and procedures for bringing conplaints and seeki ng
redress, including through the National Hunman Ri ghts Conm ssion, the
Covernnent being determned to ensure that the perpetrators of such acts were
brought to justice in accordance with the | aw.

50. Menbers had asked about the anti-terrorismlaws in force in India,
including the Terrorist and D sruptive Activities Act (TADA) and the Arned
Forces Special Powers Act. As in the case of many other denocracies
confronted with the phenonmenon of terrorism the nornmal crimnal |aws of the
land were found to be inadequate in dealing with those exceptiona
circunstances. Like them India had | aws which provided for preventive
detention duly enacted by Parlianent; safeguards to protect the fundament al
rights of the individual under the due process of |aw had been built into
them The Governnment had invariably granted pernission for prosecution of
nmenbers of the security forces whenever prima facie evidence existed regardi ng
the infringenent of the rights of individuals. The Armed Forces Specia
Powers Act was applicable in areas which mght be declared disturbed because
of extraordinary conditions of insurgency or terrorism it was stil
applicable in the north-east of the country. TADA had | apsed al t oget her

51. Ref erence had been made to the Indian State of Jammu and Kashmir and to
el ections there. He had been happy to hear fromthe Country Rapporteur that
the Commttee had adopted a categorical statement that it would do nothing to
encourage separatism and was gratified at the Rapporteur's remark that
references to Jammu and Kashnir did not in any way question the territorial
integrity of India.

52. The Government's security forces had been depl oyed in Jammu and Kashmr
to counter terrorismainmed at the destruction of the civil society and
commtted against the civilian population. Violence and terror had no pl ace
in a denocracy where anpl e avenues existed to voice dissent. Despite the
extrenely difficult circunstances in which they had to operate, the security
forces exercised the maximumrestraint. A legations of hunan rights
violations were inmedi ately investigated, and where justified, the alleged

of fenders prosecuted. |If the Conmittee was interested, he could provide nore
details of terrorist acts which had been comm tted agai nst innocent citizens.

53. El ections had recently been held in the six parlianmentary constituencies
of Jammu and Kashnir, as part of the general elections throughout India.

Like in the rest of the country, those el ections had been manifestly free and
fair. They had been organi zed by the E ection Conm ssion, an independent
constitutional entity, in full public gaze, with representatives of the
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national and international nmedia as well as foreign diplonmats enjoying free
access. Despite efforts to disrupt those elections through threats of
violence and intimdation by terrorist elenments, all segnents of the

popul ati on of Jammu and Kashmr had participated with enthusiasm and the
turnout in the six parlianentary constituencies had ranged from4l to

83 per cent. That reflected the desire of the people of that Indian State for
an end to violence, their rejection of the gun culture and their faith in
India's denocratic institutions. Any intimdation that m ght have occurred
was only on the part of those terrorist and mlitant elenments who had sought
to deny citizens their denocratic rights of exercising their franchise. Ful
details of the election results were being provided to the Cormittee. The
CGovernnent was determned to hold el ections to the Jammu and Kashmir State
Assenbly in Septenber 1996 and return the State to denocratic governnent.

54. H s Government had submitted detailed infornmation about the overal
human rights situation in India to the various hunman rights nechani sns in
accordance with their mandates: if nenbers were interested in a specific

i ssue, he woul d provide copies of India s comunications, which were al so
avail able with the Centre for Human R ghts. At the sane tinme, he underlined
the fact that the problens related to general issues raised by nmenbers were
political in nature and had no racial, religious, caste or community basis.

55. He wi shed to informnenbers regarding problens with terrorismfaced by

I ndi a. Recent incidents of terrorismhad captured the attention of the
entire world community. The taking of foreign hostages in Jammu and Kashmr
in July 1995 had brought to light the problens faced by India, whose people
had endured enornous suffering fromterrorist attacks for the past severa
years. The question was, when its citizens were ruthlessly killed or bonbed,
how should a nation react? Countering terrorismwas specially difficult for a
denocracy which nust at all tines uphold the rule of law. A though the issue
did not come within the Committee's nmandate, he woul d wel conme any advi ce that
menbers had to offer on how best to counter that phenonenon. Pluralistic,
denocratic and secul ar societies such as that of India were particularly

vul nerable to the forces of political extrem smwhich nmanifested thensel ves
through violence and terrorism The terrorist problemin the north-eastern
States of India, which had been identified with tribal and ethnic aspirations,
had greatly decreased since a successful political dialogue had been
establ i shed. The renaining problens, including arns and narcotics smnuggling,
were being resol ved through a dialogue with India s neighbours. The problem
of terrorismin Punjab had al so been brought under control since the return of
denocratic government to that State. In Jammu and Kashmir, the Covernment's
primary obligation was to protect innocent civilians, maintain the rule of |aw
and provide for elections to restore denocratic governance. He w shed to
state categorically that, while respecting and uphol di ng the comm t nment of
India's denocracy to the rule of law, his Covernnent would not flinch from
carrying out those responsibilities. It would also defend India's territorial
integrity against all threats.

56. In concluding, he stated that it was not enough to adopt good | aws for
the protection of human rights; it was essential to inplement themfully,

whi ch coul d sonetimes be a problemin a devel opi ng soci ety hanpered by poverty
and illiteracy. Furthernore, problens related to the synptons of poverty and
social evils could only be confronted with the active invol venent of civi
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society down to the grass-roots level. There was consensus at the highest
levels of his Governnent that all forms of prejudice had to be dealt with and
woul d not be tolerated or sanctioned by the State. |India had faced the
nonunent al task of transform ng an ancient society into a nodern one in

50 years. Stress was being placed on education in the belief that a literate
peopl e woul d not all ow thensel ves to be exploited on any grounds. The
literacy rate had risen from 18 per cent at independence to 52 per cent, but
much nore remai ned to be done. The problemof poverty was al so bei ng tackl ed
conprehensively, as it afflicted all segnents of society irrespective of
religion, caste or creed. The major focus of econonic reforns was hence on
soci al infrastructure devel oprent.

57. The CHAIRVAN invited the nenbers of the Indian delegation to continue
their replies at the next meeting.

58. The Indian del egati on withdrew

Tenth, eleventh and twelfth periodic reports of Malta (CERD U 262/ Add. 4)
(continued)

59. At the invitation of the Chairnman, M. Qiintano (Malta) resuned his
place at the Committee table

60. M. QUNTANO (Malta), replying to the questions raised by menbers, said
that section 6 of the Constitution stated that the Constitution was suprene
and took precedence over any other law Chapter 4 of the Constitution laid
down the fundanmental rights and freedons of citizens and coul d be anended

only by a two-thirds majority of the Maltese parlianent. Chapter 319 of

the Constitution entitled peopl e who consi dered thensel ves victins of

di scrimnation on any grounds to bring their case easily and cheaply before
the courts. Chapter 3 of the Constitution |aid down the rul es about
citizenship. He would provide the Centre for Human R ghts with a copy

of all the above provisions for consultation by nmenbers.

61. The Convention could not be directly invoked before Maltese courts.
However, the Governnent considered that the guarantees |aid down in the
Convention were anply covered by the existing laws of Malta. The renedies
laid down in article 6 of the Convention were provided by the Gvil Court
First Hall (under section 46 and al so section 4 of chapter 319 of the
Constitution), and the Constitutional Court (under section 93 and al so
section 4 of chapter 319 of the Constitution). To give sone idea of the

| evel of conpensati on awarded, a tourist guide had been awarded conpensati on
equi valent to Sw F 115,150 in a case of political discrimnation.

62. As for article 5 of the Convention, the right to equality before

the courts was enshrined in section 45 and in section 4 and schedul e 1,
article 14, of chapter 319 of the Constitution. The right to security of
person was enshrined in section 139 A of the Orimnal Code, which dealt with
torture - as far as he was aware, Malta was the only country with specific

l egislation prohibiting torture - and al so sections 221-226 A of the Oim nal
Code.
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63. Section 57 of the Constitution stated that citizens of Mlta who

were 18 years of age or over and resident in the country were entitled to
participate in elections and in the conduct of public affairs. Foreign
nationals were allowed to vote in |local council elections on a reciproca
basis. Entry into the public service was regul ated by the i ndependent Public
Service Conmmission and by articles 10, 11 and 14 of schedule 1 of chapter 319
of the Constitution

64. Mal tese citizens, including those who had enmigrated, had the right to
reside in the country and to own property there. Non-citizens were naturally
nore restricted, but everyone had the right to | eave Malta, whatever their
citizenship. The right to nationality was regul ated by chapter 3 of the
Constitution and by the Gtizenship Act, which did not discrimnate on racial
grounds. The right to marriage was regul ated by articles 12 and 14 of
schedul e 1 of chapter 319 of the Constitution. The right to own property was
enshrined in section 37 of the Constitution. The right to inherit property
was enshrined in section 45 of the Constitution, which, in his opinion
contained an interpretation of the definition of discrimnation superior to
that in the Convention. Freedom of thought and opi ni on were guaranteed by
articles 9 and 10 of schedule 1 of chapter 319 of the Constitution

65. Turning to article 4 of the Convention, he said that the dissenination
of ideas based on racial superiority was prohibited by chapter 71 of the
Sedi ti ous Propaganda (Prohibition) Odinance. People who abetted the

di ssem nation of such ideas could be prosecuted under sections 42 and 43 of
the Oimnal Code. O ganizations which pronmoted racial discrimnation were
prohi bi ted under section 83 of the Oimnal Code. Under section 45 of the
Constitution public authorities were forbidden to pronote or initiate racia
di scrim nati on.

66. Article 2, 1 (a) and (b) of the Convention forbade a State party to
practise or support racial discrimnation. Both of those practices were
prohi bi ted under section 45 of the Maltese Constitution. There were

no | aws which perpetuated racial discrimnation in the way described in
article 2, 1 (c) of the Convention. Wth reference to article 2, 1 (d) of the
Convention, M. Wl frum had asked whether private persons could be taken to
court in cases where nornmally only the State would be liable. He had hinself
taken part in a case where the court had deci ded, on appeal, that a
"parastatal body" (a non-public body in which the Governnent nevert hel ess
owned a majority sharehol ding) was subject to prosecution on the sane basis as
the State itself. Another case was pending, in which a footballer had brought
a case of discrimnation against his football club; no one had questioned his
right to bring the action. Milta saw no case for positive discrimnation, as
referred to in article 2, 2 of the Convention

67. In respect of article 1 of the Convention, his only comrent was that, as
a lawyer, he considered that the definition of racial discrimnation was not
an adequat e one.
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68. A nunber of constitutional refornms were under way, which were intended
to strengthen the presidency. The negotiations were deadl ocked at present,
but it had been decided that, if two parties were represented in Parliament,
the party which had achi eved the higher nunber of votes would have the
majority of seats.

69. The Government had thought it necessary to conduct nedia canpaigns to
di scourage racial discrimnation despite the relatively hombgeneous ethnic
conposition of the Miltese popul ati on, because of the increasi ng nunber

of tourists, students and refugees fromother countries. Malta had taken
in a large nunber of refugees, given its snall popul ation, and they had

one advocate in particular, a priest, who canpai gned nost actively for their
rights.

70. He had noted menbers' comments calling upon Malta to recogni ze the
Conmmittee' s conpetence to consider comunications fromindividuals, as
provided for in article 14, paragraph 1, of the Convention. He would use
his influence with the Governnent to try to ensure that Ml ta nmade that
declaration in the near future.

71. M. VAENCA RDRGQEZ (Country Rapporteur) thanked the Maltese
representative for his answers to the Commttee' s questions and for the
i nformati on which he had provided in witing.

72. The CHAI RVAN thanked the Maltese representative for his positive
contribution to the Commttee's work and said that the Commttee had thus
conpleted the first part of its consideration of Malta' s tenth, eleventh
and twel fth periodic reports.

The neeting rose at 1 p.m




