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Article 2

1. W thout prejudice to the information provided in the core docunent for
the Argentine Republic (HRI/CORE/ 1/ Add. 74), it should be noted in this report
that article 75, paragraph 22, of the new Constitution in force since

24 August 1994 stipul ates:

treati es and agreenents take precedence over | aws.

Insofar as they are valid, the Anerican Declaration of the Rights
and Duties of Man, the Universal Declaration of Human Rights, the
Ameri can Convention on Human Rights, the International Covenant on
Econom ¢, Social and Cultural Rights, the International Covenant on
Cvil and Political R ghts and the Optional Protocol thereto, the
Convention on the Prevention and Punishnent of the Crine of Genocide,
the International Convention on the Elimnation of Al Forms of Racia
Di scrimnation, the Convention on the Elimnation of Al Forms of
Di scrim nation agai nst Wonen, the Convention against Torture and O her
Cruel , I nhuman or Degradi ng Treatnent or Punishnment, and the Convention
on the Rights of the Child have constitutional rank, do not abrogate any
article of the first part of this Constitution, and shall be interpreted
as conplenentary to the rights and guarantees recogni zed thereby. They
may be denounced, if necessary, only by the Executive, follow ng
approval by two thirds of the nenbers of each Chanber.

After being approved by Congress, other treaties and conventions
on human rights shall require the vote of two thirds of the nenbers of
each Chanber in order to acquire constitutional rank.”

2. It is clear fromthe foregoing that the Convention agai nst Torture and
O her Cruel, Inhuman or Degrading Treatnment or Puni shnent has constitutiona
rank in Argentina. This neans that its contents are on a par with the
constitutional provisions even if the source of the provision is different.

3. During the period under review Argentina contributed to the adopti on of
the Inter-Anerican Convention on Forced Di sappearance of Persons, at Bel ém do
Pard on 9 June 1994, in the context of the twenty-fourth General Assenbly of
the Organi zation of Anmerican States (OAS). The Convention was approved by Act
No. 24,556 and the respective instrument of ratification was deposited with
the OAS secretariat on 28 February 1996. The Convention entered into force on
28 March 1996.

4, The purpose of the Convention is to prevent, punish and elim nate the
forced di sappearance of persons, which is considered to be “the act of
depriving a person or persons of his or their freedom in whatever way,
perpetrated by agents of the State or by persons or groups of persons acting
with the authorization, support or acqui escence of the State, followed by an
absence of information or a refusal to acknow edge that deprivation of freedom
or to give information on the whereabouts of that person, thereby inpeding his
or her recourse to the applicable | egal renedi es and procedural guarantees”
(art. 11).
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5. To that end, the States parties undertake not to practise, permt or
tolerate the forced di sappearance of persons, even in states of emergency

(art. | (a)), which cannot be used to justify the forced di sappearance of

persons but during which, on the contrary, judicial guarantees shall remain in
force, the parties undertaking to ensure that the conpetent judicial
authorities shall have free and i mediate access to all detention centres and
to each of their units, and to all places where there is reason to believe the

di sappeared person night be found, including places that are subject to
mlitary jurisdiction (art. X). As a general gquarantee, the parties undertake

to ensure that every person deprived of liberty shall be held in an officially

recogni zed place of detention and be brought before a conpetent judicia
authority without delay, and to establish and nmaintain official up-to-date
registers of their detainees (art. Xl) (our underlining).

6. The parties also accept the obligation to punish within their
jurisdictions those persons who conmmit or attenpt to comrit the crine of
forced di sappearance of persons and their acconplices and accessories

(art. 1 (b)). To that end they agree to define the forced di sappearance of
persons as an of fence deened conti nuous or pernanent as long as the fate or
wher eabouts of the victimhas not been determ ned, and to inpose an
appropriate puni shnent commensurate with its extreme gravity, wthout
prejudice to the establishnment of mtigating circunstances for persons who
have participated in acts constituting forced di sappearance when they help to
cause the victimto reappear alive or provide information that sheds |ight on
the forced di sappearance of a person (art. I1l). Simlarly, the Convention
stipulates that crimnal prosecution and the penalty inposed shall not be
subject to statutes of linmtations or, if this is not possible, that the
period of limtation shall be equal to that which applies to the gravest crine
in the donestic |aws of the corresponding State party (art. VII). For the

pur pose of determ ning crimnal responsibility, the defence of due obedi ence
to superior orders or instructions shall not be admtted, as persons receiving
such orders are legally bound not to obey them (art. VIII), and cases shall be
tried by the ordinary courts, to the exclusion of all other special courts,
particularly mlitary courts (art. 1X).

7. The States parties pledge to cooperate with one another in helping to
prevent, punish and elininate the forced di sappearance of persons
(art. 1 (c)). Consequently, each State party must take neasures to establish

its jurisdiction over acts constituting the forced di sappearance of persons
when such acts have been conmitted within its jurisdiction, when the accused
is a national of that State and when the victimis a national of that State
and that State sees fit to do so (art. 1V). Forced di sappearance shall be
considered to be an ordinary offence for purposes of extradition, the
Convention being the necessary |legal basis therefor (art. V); when a State
party does not grant the extradition, the case shall be submitted to its
authorities (art. VI).

8. Such cooperation includes the search for, and identification, |ocation
and return of, mnors who have been renpved to another State or detained
therein as a consequence of the forced di sappearance of their parents or
guar di ans.
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9. The protection nmechani sm established by the Convention is the system of
petitions for the parties to the Anerican Convention on Human Ri ghts, although
urgent and confidential reports may be requested if necessary.

10. Argentina was a determ ned sponsor of the Convention. |In fact, when the
Nat i onal Constitution was anended, resulting in the text that has been in
force since 24 August 1994, the forced di sappearance of persons was introduced
as an offence giving rise to habeas corpus proceedi ngs, and was therefore
established as a constitutional rather than |egislative provision

11. Anot her instrunent adopted in the Latin American context, also by OAS
was the Inter-Anmerican Convention on the Prevention, Punishment and

Eradi cati on of Violence against Wonen. Article 2 of this instrument

sti pul at es: “Vi ol ence agai nst wonen shall be understood to include physical
sexual and psychol ogi cal violence: (a) that occurs within the famly or
domestic unit or within any other interpersonal relationship, whether or not
the perpetrator shares or has shared the sane residence with the woman

i ncludi ng, anmong others, rape, battery and sexual abuse; (b) that occurs in
the community and is perpetrated by any person, including, anmong others, rape,
sexual abuse, torture, trafficking in persons, forced prostitution, kidnapping
and sexual harassment in the workplace, as well as in educationa

institutions, health facilities or any other place; and (c) that is
perpetrated or condoned by the State or its agents regardless of where it
occurs” (our underlining). One of the rights protected in chapter 11,

article 4, is a woman's right not to be subjected to torture. The Convention
was approved by Argentina under Act No. 24,632. On 5 July 1996, Argentina
deposited its instrunent of ratification with the secretariat of OAS.

Article 3

12. The extraditions granted by Argenti na have been effected according to
the procedures established, and with the guarantees required in article 3 of
t he Conventi on.

13. The extradition treaty between Argentina and the Republic of Korea -
currently being reviewed by the |egislature pending approval - contains
speci fic clauses enabling the requested State to refuse the extradition
request when: “the person whose extradition is being requested has not been
and will not be given the m nimum guarantees in crimnal proceedings in the
requesting State, in conformty with the provisions of article 14 of the

I nternational Covenant on Civil and Political Rights” (art. 3.1 (e)).

14. During the period under review a German national charged with

i nvol venent in crinmes against humanity during the Second Wbrld War has been
extradited. This information is included because the offences for which
extradition was requested are considered to constitute torture in accordance
with the second part of the definition contained in article 1 of the
Convention, which includes any act by which severe pain or suffering, whether
physical or mental, is intentionally inflicted on a person ... for any reason
and based on discrimnation of any kind. Acts corresponding to the offence of
genoci de may be presumed to cause the victinms severe suffering within the
meani ng of the above-nentioned definition
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Article 4

15. Al t hough there have been no changes in the substantive provisions of the
Argentine Penal Code during the period covered by this report, accusations of
torture, ill-treatnment and unl awful coercion have had a better reception

16. If it is inmpossible to punish the official responsible in a crimna
court because no provision is made for the offence in question, the

adm ni strative procedure can be used to determ ne whether the official in
guestion was responsible for failure to performhis duties. The prelimnary
i nvestigation can result in the official's exenption fromresponsibility or
the inmposition of penalties (transfer, suspension, dismssal, exoneration).

17. As an illustration of the effectiveness of adm nistrative action in the
Oviedo Luis Roque et al concerning ill-treatnment case, which occurred in the
Provi nce of Chaco, administrative proceedings were instituted along with
judicial proceedings and led to the conviction - by orders issued in

Decenmber 1995 - and disnissal of the police officers involved in the incident
in question.

Article 5

18. There have been no changes in the exercise of jurisdiction by the
judiciary over the offences referred to in article 4 of the Convention since
the preceding reports. These provisions are also contained in the Code of
Crimnal Procedure, which has been in force since 5 Septenber 1992.

Article 6
19. The information provided on article 3 is also applicable to this
article. It should be noted, however, that in cases where extradition from

Argentina has been requested, it has been carried out in conformty with the
guarantees of due process, all cases ultimtely being decided by the Suprene
Court of Justice.

20. In cases where Argentina has jurisdiction, proceedings have been
conducted in accordance with the procedural |egislation in force and the
provi si ons of the Conventi on.

Article 7
21. Argentina applies the principle aut daedere aut punire, as laid down in
the international agreements that are binding on it. 1In cases where no

agreenent exists, the principle applies to nationals, and also in respect of
acts having consequences within its territory.

22. The treaty of extradition between Argentina and the Republic of Korea
contains a clause which stipulates: “If the requested State does not agree to
the extradition of a national because of his nationality, it shall - on

application of the requesting State - submit the matter to the conpetent
authorities in order that judicial proceedings my be brought against that
person. To this end, any docunents, information or evidence concerning the
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of fence may be sent free of charge by the neans provided for in article 6,
paragraph 1. The requesting State party shall be informed of the result of
its application”.

Article 8
23. Argentina recogni zes torture as an extraditabl e offence, provided that

guar antees of due process for the accused and the requirenents for extradition
are met.

24, The extradition treaty with the Republic of Korea, nentioned in the
commentary on the preceding articles, clearly stipulates that exceptions to
extradition shall in no circunmstances include “an offence in respect of which

the Contracting Parties are under the obligation to establish jurisdiction or
surrender the individual in question under a nultilateral internationa
agreenent to which both are parties” (art. 3 (1) (d)). It should be noted
that the Republic of Korea deposited its instrunent of accession to the
Convention on 9 January 1995 and that the obligation to extradite persists
under the obligations deriving fromthe Convention, even though the treaty in
guestion is not yet in force.

25. Reference is made to the 30 August 1989 judgenment of the Third Division
of the La Plata Federal Court of Appeal granting the extradition of Josef
Franz Leo Schwanmberger to the Republic of Germany, which stated:

“The extradition procedure does not constitute an actual trial to
determi ne the innocence or guilt of the person whose extradition is
bei ng sought, but is sinply ainmed at reconciling the requirements of the
adm nistration of crimnal justice in civilized countries with the
rights of the person who has been granted asylum”

26. The trial of Erich Priebke is current taking place in Italy. 1In the
recital to the 2 Novenber 1995 judgenent giving rise to the extradition, the
Suprene Court of Justice stated “that the fact of having killed 75 Jews who
were neither prisoners of war nor acquitted or convicted defendants, nor
detai ned at the German police headquarters, from anmong the 335 who died in the
particul ar circunstances of this case, constitutes a prima facie case of
genocide. This is without prejudice to other characterizations of the act
subsunmed under that of genocide”. It went on to say “that the
characterization of an act as a crinme against humanity i s not contingent on
the will of the requesting or requested State in the extradition process but
on the ius cogens principles of international |aw

27. In connection with article 8, paragraph 4, reference is nade to

the 20 March 1990 judgenent of the Supreme Court of Justice in the
above-nenti oned Schwammberger case. The defence had argued that since the
events had taken place in the territory of the present Republic of Poland, the
applicable legislation was that of Argentina which stipulates that when the
extradition of a foreigner is requested for offences committed outside the
territory of the requesting State, extradition shall be granted only in cases
where Argentine |egislation permts the prosecution of offences comtted
outside Argentine territory. The Court found that “fromthe point of view
that concerns us, the Federal Republic of Germany is the sovereign successor
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of the sovereign German Reich, notw thstanding its di snenmbernment and the fact
that it has been subject to the territorial authority of two States recognized
as sovereign by the international conmunity, nanmely the Federal Republic of
Germany and the German Denocratic Republic. This fact might |ead to both
German States claimng the right to prosecute offences that were originally
within the jurisdiction of the German Reich, but may in no way be used as a
basis for denying both States this authority”.

Article 9
28. The treaties of extradition and judicial assistance in crimnal matters
referred to in the preceding reports are still valid in Argentina. No new

treati es have been concluded during the period under review, as stated
earlier, the extradition treaty with the Republic of Korea is under
consi deration by the | egislature.

Article 10

29. The National Directorate for Devel opment within the Ofice of the
Under - Secretary for Human and Social Rights (Mnistry of the Interior) has
specific functions in the field of information, for which purpose it has set
itself the follow ng objectives: (a) to pronote the inclusion of education on
human rights and denocracy at all levels of the formal educational system as
support for civic ethics, to guarantee human rights and to prevent viol ations;
(b) to carry out informal human rights education progranmes jointly with
governmental , non-governnmental and international organizations; (c) to train
public officials (enployees of national and provincial public admnistrations)
in the theoretical and practical aspects of human rights, given that they have
operational responsibility for the inplenmentation of public policies; (d) to
train police officers and security forces to carry out their work with due
respect for the rules and principles laid down by the laws in force and in
accordance with the recomrendations of the United Nations; (e) to encourage
the work of the human rights docunentation centre adm nistered by the
Directorate and (f) to pronote publications that support the dissem nation

t heoretical study and teaching of human rights.

30. Simlarly, as part of an effort to educate and informthe public, the
Institute for the Pronotion of Hunman Rights, the Government Procurator for the
Prison System both chanbers of the Congress of the Nation and the O fice of

t he Under-Secretary for Human and Social Rights (Mnistry of the Interior)
organi zed the first synposiumon the prison system and human rights in

Buenos Aires from 13 to 15 April 1993.

31. The 1995 activities of the National Directorate for Devel opment (Office
of the Under-Secretary for Human and Soci al Rights) included two training
courses for police officers, one for the training of trainers and the other
for the nmenbers of the federal and provincial police forces, with the support
of the United Nations Centre for Human Ri ghts.

32. The Publication Division of the Ofice of the Under-Secretary has been
engaged in distributing the text of the Declaration on the Protection of Al
Persons from Enforced Di sappearance (General Assenbly resolution 47/133) to
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government agencies and explaining its contents and scope at the nany sem nars
it holds for prison, police and security forces personnel and nenbers of the
judiciary, anong others.

Article 11

33. The judicial guarantees of due process are laid down in the new Code of
Crimnal Procedure, which has been in force since 5 Novenber 1992.

34. The substantial changes which the new Code has nmade in the procedura
rules are ai med at safeguarding the physical integrity of prisoners and
detainees. To this end, it reduces the possibilities for keeping a person in
detention and considerably limts the cases in which a person deprived of
liberty may be held i ncommuni cado. The Code provides a clear franmework for
restrictions on personal liberty by establishing two rules, which formthe
basis for such restrictions and are therefore residual rules.

35. Article 2 stipulates: *“Any legal provision which limts persona
liberty or the exercise of a right granted by this Code or which establishes
procedural penalties shall be interpreted restrictively. Crimnal |aws may
not be applied by anal ogy.

36. Article 280, in the section relating to the situation of the accused,
states: “In accordance with the provisions of this Code, personal |iberty may
be restricted only to the extent absolutely essential to ensure that the truth
is revealed and the law i npl emented. Arrests and detentions shall take place
with the | east possible harmto the person and reputation of the individuals
concerned, and with an order drawn up for themto sign, if they are capable,
inform ng them of the reason for the procedure, the place to which they are to
be taken and the judge who is to preside”

37. Wth reference to the time linmt within which detainees nust be brought
before a judicial authority, Argentine procedural legislation limts the power
of police officers and assistants to arrest persons w thout a court order to
the foll owi ng expressly stipulated cases: (a) anyone who attenpts to conmt a
prosecutabl e offence, at the tine when he is preparing to do so; (b) anyone
who escapes while |lawfully detained; (c) anyone who is surprised in flagrante
delicto while comritting an offence; and (d) exceptionally, anyone agai nst
whom there is strong evidence of guilt, in the event of imm nent danger of
flight or serious delay in the investigation, for the sole purpose of

i medi ately bringing the person before the court. |In these cases the detainee
must be brought before the court within six hours.

38. In accordance with article 205 of the Code of Criminal Procedure, the
judge may order the detainee to be held inconmunicado for a period of not nore
than 48 hours, which nmay be extended for a further 24 hours by a substantiated
order when there is reason to fear that the detainee may plot with third
parties or inpede the investigation in some other way. Wen the police have
exerci sed the power to apprehend an all eged perpetrator and have ordered him
to be held i ncormuni cado for a maxi num period of six hours, subject to a

physi cal and psychol ogi cal exam nation, the period of inconmuni cado detention
may only be extended on the order of the judge to a maxi mum of 72 hours.
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39. In no circunstances shall the fact that the detainee is being held

i ncommuni cado prevent himfrom conmmuni cating with his defence counse

i medi ately before making his statement or before any proceeding requiring his
personal participation

40. A person held i ncommuni cado shall be permitted the use of books or any
ot her objects he may request, provided that such objects cannot be used to
evade i ncommuni cado detention or endanger his own life or that of another
person. He shall also be authorized to conclude civil acts which cannot be
post poned, provided that such acts do not dimnish his solvency or jeopardize
the purposes of the investigation.

41. As regard the right of detainee or his counsel to institute proceedings,
at any tinme, before a judicial or other authority in order to challenge the
legality of his detention, article 43 of the Constitution in force since

24 August 1994 stipul ates that “Wien the right which has been infringed,
restricted, jeopardized or threatened concerns physical liberty, in the event
of the illegal worsening of the formor conditions of detention or the
enforced di sappearance of persons, an application for habeas corpus may be
filed by the affected party or any person acting on his behalf and the judge
shall hand down a decision imediately, even if a state of siege is in force”

42. Thi s provision, which introduces enforced di sappearance of persons into
the Constitution, gives constitutional status to the habeas corpus procedure

already in force in Argentina and regul ated by Act No. 23,098, whose text is

to be brought into line with the new concept introduced.

43. At any stage of the proceedings and until such time as pre-trial
detention is ordered by a conpetent judicial authority, an individual accused
of committing an offence may, either personally or through a third party,
apply for an exenption fromdetention. |In accordance with the provisions of
article 316 of the Code of Crimnal Procedure, the judge shall determ ne the
act or acts involved, and if the accused is liable to not nore than

ei ght years of inprisonnment, the judge may exenpt himfrom detention. The
judge may also do so if he believes prima facie that there are grounds for a
suspended sentence.

44, The order granting or refusing such exenption or release fromcustody is
subj ect to appeal by the Public Prosecutor's Ofice, the defence counsel or
t he accused hinself, w thout suspensive effect, within a period of 24 hours.

45. An appeal against the decision to order pre-trial detention may be

| odged with the court that issued the order which nust take appropriate
action. If the renedy is granted, the decision shall be taken by the
appellate court. If it is rejected by the court responsible for hearing it,
t he appellant may | odge a direct conplaint for refusal of |eave to appeal

46. Article 280 of the Code of Crimnal Procedure, relating to restrictions
on liberty, |ays down an obligation for the authorities to ensure that arrests
and detentions take place with the | east possible harmto the person and
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reputation of the individuals concerned, and with an order drawn up for them
to sign, inform ng themof the reason for the procedure, the place to which
they are to be taken and the judge who is to preside.

47. Article 197 of the Code of Crimnal Procedure stipulates that, at the
first opportunity, including during police custody, but in any event before
the questioning, the judge shall invite the accused to choose a |awer; if the
accused does not do so or if the lawer does not i mediately accept the case,
the judge shall proceed in accordance with article 107 (lawer appointed by
the court or chosen by the accused from anong the | awers registered with the
Bar Association). Defence counsel may talk to his client i mredi ately before
the client’s statenent is taken by the police (art. 184, penultimte

par agraph, only adm ssible if the accused gives urgent reasons for wishing to
make a statement) or by the exam ning magi strate; otherw se the proceedings
are invalid. |If the accused is left at liberty, he shall specify his
domicile. |If he is held on remand, the person indicated by himshall be

i nfornmed of the place at which he is being held, and this information shall be
made available to relatives and | awyers.

48. When a detainee is released by order of a conpetent authority, the
Government provides certain safeguards in order to ensure that effect has been
given to the rel ease order and that the detainee's physical integrity has been
respect ed.

49. For a prisoner to be released, a court order to that effect must be

i ssued to the prison authority. The record of execution of this order, duly
signed by the person being rel eased, nust be resubmitted to the judge handling
t he case.

50. In order to verify detainees' physical integrity, nmedical exam nations
are conducted when they enter and | eave places of detention. |In addition to
the possibility of |odging an appeal with the judge handling the case agai nst
al | eged breach of this rule, inmates in the federal prison system my |odge a
conplaint with the Governnent Procurator for the Prison System who is
responsi ble for protecting the human rights of detai nees.

51. Article 493, paragraph 1, of the Code of Crim nal Procedure states that
the enforcenment judge shall be conpetent to ... nonitor observance of al
constitutional guarantees and international treaties ratified by the Argentine
Republic in so far as they concern the treatnent given to convicted prisoners,
det ai nees and persons subject to security neasures.

52. In order to provide further information on the legislation in force in
this area, the relevant provisions are transcribed bel ow

53. Article 282 of the Code dispenses with the detention of the accused
“when the offence being investigated does not carry a custodial sentence or a
suspended sentence appears to be appropriate”, except in cases of flagrancy.
In other cases, “the judge shall issue a detention order for the accused to be
brought before him provided there are grounds for taking the accused's
statenment” (art. 283).
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54.

55.

Wth regard to i ncomruni cado detention, article 205 states:

“The judge may order the detainee to be held inconmuni cado for a period
of not nore than 48 hours, which nmay be extended for a further 24 hours
by a substantiated order when there is reason to fear that the detainee
may plot with third parties or inpede the investigation in sone other
way.

In cases where the police have exercised the right conferred on them by
article 184, paragraph 8, the judge nay only extend the period of
i ncomuni cado detention to a maxi mum of 72 hours.

In no circunstances shall the fact that the detainee is being held

i ncomuni cado prevent him from comunicating with his defence counse
i medi ately before making his statement or before any proceeding
requiring his personal participation

A person held i ncommuni cado shall be permitted the use of books or any
ot her objects he may request, provided that such objects cannot be used
to evade i ncommuni cado detention or endanger his own |life or that of
anot her person.

He shall al so be authorized to conclude civil acts which cannot be
post poned, provided that such acts do not dinminish his solvency or
j eopardi ze the purposes of the investigation.”

The foll owi ng provisions deal with situations in which the accused may

be permtted to remain at liberty - provided that the conduct of the
proceedings is not inpeded, held in pre-trial detention, exenmpted from
detention or released from custody:

“Art. 300. Before the accused's statement has been conpleted, or after
he has refused to give one, the judge shall informhimof the |ega
provi si ons governi ng conditional release.

“Art. 306. The judge shall issue a commttal order, within 10 days of
the taking of the statement, if there is sufficient evidence to
substanti ate the existence of an offence and the accused' s invol venent
t herei n.

“Art. 309. When, within the tine-limt set in article 306, the judge
considers that there is no reason to order the trial or the cessation of
proceedi ngs, he shall issue an order to that effect, w thout prejudice
to the continuation of the investigation, and shall order the rel ease of
any detainees, after establishing their domcile.

“Art. 310. If an indictnment does not include a pre-trial detention
order because the conditions listed in article 312 have not been net,
t he accused shall be left or placed on bail and the judge may order him
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not to |l eave a given place, to avoid a given place or to appear before a
given authority at stipulated intervals. |If a particular
disqualification is applicable to the offence, the judge nay al so order
himto refrain fromthe activity in question

“Art. 311. The judge may, on his own initiative, revoke or nmodify the
conmittal order or the decision not to order a trial during the
pre-trial investigation. Only an appeal w thout suspensive effect may
be | odged agai nst these decisions: in the first case, by the accused or
the Prosecutor's O fice and, in the second, by the latter or the
plaintiff.

“Art. 312. The judge shall order the accused to be placed in pre-tria
detention when issuing the cormittal order, unless he confirms a
previ ousl y-granted conditional release, if

(1) The offence, or series of offences, of which he is accused
carries a prison sentence and the judge considers prim facie that the
sentence will not be suspended,;

(2) Al t hough the offence carries a custodial penalty for which a
suspended sentence is perm ssible, conditional release is not
appropriate, under the provisions of article 319.

“Art. 316. Anyone who considers hinself to be accused of an offence in
a particular crimnal case may, at any stage of the proceedi ngs and
until such tine as pre-trial detention is ordered, either personally or
through a third party apply to the officiating judge for an exenption
fromdetention.”

The judge shall determine the act or acts involved, and if the accused

is liable to not nore than eight years of inprisonnent, may exenpt himfrom
detention. The judge may also do so if he believes prinma facie that there are
grounds for a suspended sentence.

“Art. 317. Release fromprison may be granted

(D In the same circunstances as those applicable to exenption
fromdetention;

(2) If the accused has served, in custody or pre-tria
detention, the maxi mum penalty stipulated in the Penal Code for the
of fence or offences of which he is accused.

(3) If the accused has served, in custody or pre-tria
detention, the penalty requested by the prosecutor, and this appears at
first sight to be sufficient.

(4) If the accused has served the penalty inposed by the
non- enf or ceabl e judgenent;
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(5) If the accused has served, in custody or pre-trial
detention, a period of time which, had he been convicted, would have
enabl ed himto obtain conditional release, provided that the prison
regul ati ons have been observed.

“Art. 319. Exenption from detention or release fromprison my be
denied, with due respect for the principle of innocence and article 2 of
this Code, if the objective, provisional assessment of the features of
the offence, the possibility of recidivism the personal circunstances
of the accused or the fact that he has previously been granted rel eases
provi de good reason to believe that he will attenpt to escape justice or
interfere with the investigations.”

57. The new Code of Crimnal Procedure provides an effective instrument for
verifying, inter alia, respect for the physical integrity of detainees by
authorizing judges, if they deemit necessary, to carry out a physical and
ment al exam nation of the accused, while ensuring, to the extent possible,
respect for the latter's sense of decency. |If necessary, such exam nations
may be carried out with the help of specialists. Only the accused's counsel
or a person whom he trusts and who has been previously notified of the

exam nation, may be present at the exanmination (art. 218).

58. There are other neans of restricting the nunber of situations which pose
a threat to the accused's safety. Thus, the new Code disallows voluntary
statenments made to the police, following a clear trend in the jurisprudence of
the Buenos Aires courts, which have rul ed such evidence inadm ssible,
precisely in order to prevent excesses resulting fromuse of the accused's
statement as evidence. 1In this regard, article 184 states:

“(Police or security force officers) my not take a statement fromthe
accused. They may only question himto determine his identity, having
read out to himthe rights and guarantees contained in articles 104,
first and | ast paragraphs, 197, 295, 296 and 298 of this Code,
applicable by anal ogy to the case, subject to the proceedi ngs being
declared invalid if this is not done and wi thout prejudice to the
judge's comunicating this om ssion to the officers' superior, who wll
order the appropriate adm nistrative penalty for this serious breach of
duty.

“1f the accused gives urgent reasons for wishing to nmake a statenent,
the police or security force officer shall informhimthat he my nmake
an i medi ate statenent before the conpetent magistrate or, if the latter
is for sone reason unable to hear his statenment within a reasonabl e
time, before any other exam ning magi strate who may be assigned to do

so.”
59. The nethods in question also include an institution totally new to our
| egal system probation - in other words, the conditional suspension of
proceedings. It is ordered as part of, or in addition to, a suspended

sentence, but always before the trial and in place of sentencing. Thus,
article 293 states:
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“1f crimnal |aw authorizes suspension of the prosecution, the conpetent
judicial body may grant such suspension at a single hearing at which the
parties shall have the right to speak. In such cases, the conpetent
judicial body shall, at that same hearing, specify in detail the

i nstructions and conditions to which the accused shall be subject and
shall imediately informthe enforcement judge of the decision placing
the accused on probation”.

60. At the organi zational and institutional |evels, the new crimna
procedure mekes provision for an enforcenent judge (art. 30), whose comnpetence
is defined by article 490 in the follow ng terns:

“Judi ci al decisions shall be enforce, as appropriate, by the court that
i ssued them or by the enforcenent judge, who shall be conpetent to
resolve all matters or incidents that may arise while the decision is
bei ng enforced and shall neke any notification required by |aw

61. Article 493 stipulates that the enforcenent judge's specific functions
shall include conpetence to: (a) nonitor observance of all constitutiona
guarantees and international treaties ratified by the Argentine Republic in so
far as they concern the treatnent given to convicted prisoners, detainees and
persons subject to security neasures; (b) nonitor conpliance by the accused
with the instructions and requirements laid down in the case of probation;

(c) ensure that sentences handed down by the judiciary are actually carried
out; (d) resolve any incidental matters that may arise during this period,

(e) cooperate in the reintegration into society of persons rel eased on parole.

62. This brief sumary denonstrates that the conbination of limting the
grounds for inprisonnent, and hence the |length of deprivation of freedom
reduci ng the nunber of situations which pose a threat to the physical safety
of accused persons, and the presence of an enforcenment judge provide the new
crimnal procedure with a greater nunber of guarantees than has been the case
until now.

Articles 12 and 13

63. Wt hout prejudice to the relevant |egal renedies specifically nmentioned
in the core docunent, it should be noted that crimnal conplaints account for
only a small percentage of the total because of the rapidity and

appropri ateness of the above-nentioned renmedy of habeas corpus, which is
provi ded for under existing |legislation and was incorporated into the
Constitution in the 1994 reform (art. 43) mentioned in earlier paragraphs.

64. Act No. 23,098 provides that habeas corpus may be applied for when an
act or omi ssion by a public authority is reported and involves:

(a) restriction or threat to freedom of novenent, without a witten order from
a conpetent authority; or (b) illegal aggravation of the form and conditions
of detention, wi thout prejudice to the powers of the trial judge if there is
one.

65. Wt hout prejudice to the crimnal and correctional courts' conpetence to
recei ve conmplaints of violations of the provisions contained in the rel evant
articles of the Penal Code and to hear habeas corpus applications (see annex |
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for information provided by the Ofice of the Buenos Aires Criminal Court of
Appeal ), there are specific focal points which receive conplaints from

i ndi viduals who claimto be victins of torture or ill-treatnment: (1) the

O fice of the Under-Secretary for Human and Social Rights (Mnistry of the
Interior); (2) at the federal level, the Government Procurator for the Prison
System whose specific functions include serving as a focal point for

conpl aints concerning acts falling within his sphere of conpetence.

66. Decree No. 1598/93 established the Ofice of the Governnment Procurator
for the Prison System thereby creating, under the authority of the Executive,
a mechanismto nonitor respect for the human rights of persons throughout the
country in the custody of the federal prison service, both during pre-tria
detention and after conviction

67. The specific functions of the Government Procurator for the Prison
System are to investigate conplaints and clainms | odged by prisoners, their
famlies (up to the fourth degree of blood relationship and third degree by
marri age) or anyone able to prove cohabitation with a detainee, concerning
acts which prima facie appear to be in violation of their rights. The
Government Procurator may also initiate a crimnal conplaint and refer the
case to the Mnistry of Justice, which has jurisdiction over the prison
system In this respect, his activities and those of the enforcenment judge
are conpl enentary.

68. Wth regard to allegations of ill-treatment, 1,382 conplaints were
received in 1993-1994 and 1,170 in 1994-1995.

69. Bul aci o case: The proceedi ngs agai nst Police Superintendent Espoésito,
whi ch involve determ nation of crimnal responsibility for the death of a
young man, WaAlter Bulacio, while in the custody of the Federal Police, have
been under way since April 1994, when the Suprenme Court revoked the Crim nal
Court's dism ssal of proceedi ngs against the officer concerned.

70. Nufiez case: His disappearance and death are under investigation by
Judge Ricardo Szel agowski in the city of La Plata. The judge assuned
jurisdiction in the case in August 1995 after the Court of Appeal revoked the
pre-trial detention order against 7 of the 14 police officers who had been on
trial after surrendering to the authorities in March 1994. Ten of the

def endants had been accused of illegal arrest, illegal search, torture
resulting in death and failure to prevent a victimfrom being subjected to
torture, but the Court decided that eight of the police officers presuned
responsi bl e had not been direct participants in the events in question and
left themat liberty. Police officers Victor Dos Santos and Eduardo Fraga are
currently in detention and the three other defendants in the case, junior
police officers Luis Ponce, Pablo Gerez and Al fredo Gonzal ez, have fl ed.

71. M guel Bra case: The proceedings initiated followi ng his death in
August 1993 while illegally detained at Police Station No. 9 in the city of

La Plata are being heard by Judge Ricardo Szel agowsky in Crimnal Court No. 7
of that city. The case involves the prosecution of five officers formerly
attached to that police station. Sergeant Justo LOpez and Deputy
Superintendent Walter Abrigo are in pre-trial detention, having been charged
with torture resulting in death. Superintendent g eda, Sergeant Eduardo Ranmdn




CAT/ C/ 34/ Add. 5
page 17

Cereceto and O ficer Daniel Gorosito have been charged with the offence of
conceal nent, which under the crinminal legislation in force does not require
the accused to be held in detention. The judge has ordered the judicia

i nvestigati on phase to be closed and the public trial, for which no date has
been set, is pending.

72. Provi nce of Mendoza: On 24 April 1996, the Crimnal Court of Appea
in San Rafael sentenced three police officers to two or three years of

i mpri sonment, barred them from public office for four years and ordered
conpensation to be paid to the victins.

73. M guel Rodriguez case: In 1995, a police officer was sentenced to eight
years' inprisonnent after being tried for the death of M guel Rodriguez. 1In
connection with this case, the Governor of the Province of Coérdoba, prior to

t he handi ng down of the sentence, ordered the dism ssal of the chief of the
provincial police and his director of internal security.

74. Sergi o Santiago Duran case: A young nman died as a result of torture by
police officers. In the resulting crinmnal trial at the Province of

Buenos Aires court, the police officer involved was found guilty and sentenced
to life inprisonnment.

75. Carrasco case: The proceedings are currently before the Court of
Crimnal Cassation, which is hearing an appeal |odged by counsel for the
persons who were convicted by the Federal Crimnal Court in Neuquén in
February 1996. The sentences for homi cide ranged from 10 years' inprisonnent
(for two of the victims fellow conscripts) to 15 years (for an arny second
lieutenant); a non-conm ssioned officer was convicted of conceal ment and
sentenced to three years' inprisonnment.

76. Garrido and Baigorria cases: The Inter-Anerican Conmi ssion on Human

Ri ghts has received a conplaint concerning the disappearance of Adolfo Garrido
and Raul Baigorria, who were arrested in General San Martin park in the city
of Mendoza on 28 April 1990. The case, No. 11,009, was referred to the
Inter-American Court of Human Rights. After acceding to the request received,
the Governnent held a series of nmeetings with representatives of the victins'
famlies in order to pave the way for a solution involving the granting of
appropriate redress and conpensation. In a decision dated 2 February 1996,
the Court took note of the Argentine Covernnent's investigation of the events
described in the request and also of its recognition of internationa
responsibility for those events, and granted the parties a six-nmonth period in
which to arrive at an agreenent concerning redress and conpensation. This
period has not yet expired.

77. Guardatti case: On 23 May 1992, Pablo Christian Guardatti and a group
of friends reportedly attended a dance at a school in the La Estanzuel a

di strict of Godoy Cruz, Province of Mendoza. According to wtnesses,
Guardatti got into an argunent with the police, who handcuffed himand took
himto the | ocal police station, near the jail. He has not been heard of
since. On 30 Novenber 1993, a petition was subnitted to the Inter-Anerican
Commi ssion on Human Rights. On 23 January 1996, by Decree No. 53/96, the
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President of the Nation issued instructions that a solution should be sought
in the Garrido and Baigorria case and the Guardatti case. Negotiations are
under way.

78. Mrabete case: On 20 February 1996, Alejandro Mrabete, aged 17, and a
group of friends were drinking beer and chatting at an open-air stall on
Vuelta de Obligado Street, between O azabal and Mendoza, in the Bel grano
district of Buenos Aires. A group of police officers fromPolice Station

No. 33 arrived and ordered themto produce identification. For some reason

M rabete took fright and ran away. One of the police officers fired his gun
at him hitting himin the back of the neck. He died three days later. Case
No. 13,758/96, entitled “Mranda, Mario Eduardo, homicide. Victim Mrabete
Al ej andro”, originally came before Juvenile Court No. 6, Secretariat No. 17,
and concerned the events of 20 February in which the Mrabete boy was injured.
At that time the title of the case file was attenpted hom cide. \When

Al ejandro Mrabete died, the Juvenile Court judge declared herself inconpetent
in the case and referred the proceedings to Crimnal Investigation Court

No. 30, Secretariat No. 109, on 4 March 1996. On 5 March, the accused's
statenment was amended to include a reference to ordinary homicide. The
foll ow ng day, there was a reconstruction of the event under investigation

with the help of experts fromthe Gendarmeria Nacional. On 7 March, an order
was issued for the prosecution and pre-trial detention of Oficer Mranda;
this order was confirnmed by the conpetent Court of Appeal on 22 April. The

pre-trial proceedi ngs having been closed, the parties have been given an
opportunity to nmake statements on the nerits of those proceedings. The case
will then be ready to be heard by the trial court determ ned by ballot. This
informati on was transnmitted punctually to the United Nations Specia
Rapporteur on extrajudicial, summary or arbitrary executions.

79. Rodriguez Laguens case: The proceedings were heard by a crimnal court
in the Province of Jujuy and resulted in the conviction of police officers
Italo Sol etta, Juan José Zingaran and Rogelio Mules, of the same province.
They were sentenced to 16 years' inprisonnent for the abduction and nurder of
Di ego Rodriguez Laguens in February 1994. At the sane tine, five police
officers and a doctor were sentenced to two years' inprisonnent for

conceal nent. The court al so ordered nonetary conmpensation to be paid to the
victims rel atives.

80. Cristian Ariel Canpos case: This 16-year-old boy was abducted

on 2 March 1996 in Mar del Plata, and his body was found later. An initia
exam nation by experts showed that he had been burned to death. A provincia
police sergeant has been charged, and judicial proceedings are under way.

81. [ncidents involving university students and police officers:

On 20 February 1996, during the National University of La Plata Assenbly,

t he purpose of which was reformof the university statute, there were serious
i ncidents involving students and the Infantry Guard, the Buenos Aires security
force, leading to the arrest of many students, all of whom were rel eased
within 48 hours. Crimnal proceedings were initiated under Judge Guill erno
Lonbarda of La Plata Criminal Court, who is conpiling evidence and payi ng
particul ar attention to nedia coverage of the events (videos, photographs) and
to the testinony of victinms of the aggression, students and journalists.
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Pre-trial detention has been ordered for 11 police officers involved in the
i ncidents; they have been charged with violating article 58, paragraph 15, of
Act No. 9559/ 80.

82. Prison riots: As a result of the events which took place

between 30 March and 7 April 1996 during the riot in Province of Buenos Aires
Prison No. 2, a prelimnary adm nistrative investigation has been opened under
file No. 2211-64,377/96, entitled “apparent nmass attenpt to escape with use of
firearnms, rioting with hostage-taking, abduction, extortion, assault and
resisting authority, woundi ng, hom ci de, aggravated danage, sedition, and
violation of article 55, paragraphs 1, 3, 4, 5, 7 and 9, of Decree-Law

No. 5619/50 and article 117 and article 118, paragraphs 4, 5, 6, 8 and 10, of
Regul atory Decree No. 1373/62, provided for in article 55 of Decree-Law

No. 5619/50”. Although the proceedings are currently at the classified

i nvestigation and evidential stages, the Province of Buenos Aires Human Ri ghts
Department has stated that it is clear fromthe facts that on the date in
qguestion a group of prisoners with firearns | ed an escape attenpt which was
thwarted by the prison guards. This sparked off a riot in which many
prisoners took part. A group of prisoners took several hostages: seven
prison officers of various ranks, the wonan judge on duty, the secretary of
Crimnal and Correctional Court No. 1 of the Judicial Departnent of Azul, and
three Protestant ministers. The record shows that a nunmber of prisoners were
injured and seven killed, while others were victinms of rape and assault
inflicted, according to the inmtes thensel ves and as stated in the

proceedi ngs, by their fellow prisoners. The investigation into the events is
still under way.

83. Cases in the provinces of Chaco and Corrientes: M. N gel S. Rodley,
the Comm ssion on Hunman Ri ghts Speci al Rapporteur on the question of torture,
requested information fromthe Government on alleged cases in the provinces
of Chaco and Corrientes. This information was transmtted punctually, as
stated in the report of the Special Rapporteur of 16 January 1996

(E/CN. 4/ 1996/ 35/ Add.1). In this regard, given that some of the incidents
reported occurred in the Province of Chaco, a list of conplaints of
ill-treatnment in this province is appended (see annex I1).

84. In addition, by a note of 30 January 1995, the Centre for Human Ri ghts
requested the Government to provide information concerning a conplaint |odged
by inmates in jails under police supervision in the city of Resistencia,

Provi nce of Chaco, which was transnmitted by Provincial Deputy Jorge Mifo. The
requested i nformation was submtted by the Government in July 1995 and renmins
val id.

85. Wt hout prejudice to all the information provided under this article,
the Code of Crimnal Procedure currently in force includes the guarantees
referred to in the second part of the article concerning the protection of
conpl ai nants and w t nesses.

Article 14
86. The aimof a crimnal indemity action for injury to victinms of the
of fence of torture or ill-treatnent is to obtain fair and adequate redress in

the form of conpensation



CAT/ C/ 34/ Add. 5
page 20

87. In the above-nenti oned Rodriguez Laguens case, the court decided that
the sum of US$ 100, 000 constituted fair redress for the victims relatives.

88. In the trial of three Province of Mendoza police officers, mentioned
with reference to article 13 of the Convention, each of the convicted

of ficers was ordered to pay US$ 5,000 in conpensation to the victins of the
ill-treatment. The provincial governnent was al so held responsible for the
actions of its enployees and ordered to pay US$ 15, 000.

89. In this regard, it is inportant to bear in mnd that the conmpensation
provided for in Act No. 24,043 of 1991 is still being paid to the victins of
the nost recent nmilitary dictatorship (1976-1983) and their relatives. The
Argentine State's initiative in conpensating torture victins took into

account the recomrendati ons nade by the Conmittee against Torture (see
CAT/C/3/D/I'1,2,3/1988) with respect to the communi cations submitted to it,

whi ch also pronmpted the Cormittee to urge the Argentine Governnent, by

letters dated 23 Novenber, 20 Decenber and 21 Decenber 1989, to ensure that
conpensation was paid to torture victins and their dependants under article 14
of the Convention

90. In addition, on 7 Decenber 1994 Congress adopted Act No. 24,411, which
calls for the granting of benefits to the rightful successors of individuals
who were in a situation of enforced di sappearance when that Act was

promul gated and to the successors of those who died as a result of action by
the arned forces, the security forces or any paranmilitary group prior to

10 Decenber 1983

91. This Act is part of the Governnment's progressive redress policy with
regard to the events which imedi ately preceded the restoration of denobcracy.
Various neasures were taken in this regard, all of themw th government
support. These neasures include: (i) Act No. 23,466 of 30 October 1986,

whi ch grants non-contributory pensions to the relatives of individuals

who di sappeared prior to 10 Decenber 1983; (ii) Act No. 23,852 of

27 Septenber 1990, which exenpts frommlitary service, upon request, anyone
whose parent or sibling disappeared prior to 10 Decenber 1983 in circunstances
justifying a presunption of enforced di sappearance; (iii) Decree No. 70/91

whi ch authorizes paynment of benefit to individuals who were detained by the
Executive prior to 10 Decenber 1983 and whose crimnal indemity action was
denied owing to expiration of the statute of limtations; (iv) Act No. 24,043
of 27 Novenber 1991, which authorizes paynment of benefit to persons detained
by the Executive prior to 10 Decenber 1983 and to civilians who were arrested
on the orders of the mlitary courts, whether or not they were convicted by
those courts; (v) Act No. 24,321 of 11 May 1994, which authorizes a

decl aration of absence due to enforced di sappearance in the case of anyone who
di sappeared involuntarily fromhis honme or place of residence prior to

10 Decenber 1983 and has not been heard of since.

Article 15
92. The courts' jurisprudence confirms the broad and full applicability of
the principle recognized in this article. Thus, the Suprenme Court has deci ded
that: “conpliance by judges with the directive contained in article 18 of the

Constitution may not be limted to ordering the prosecution and punishnment of
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those responsible for ill-treatnment, since to give weight to the result of an
of fence and to base a judicial decision on it is not only at odds with the
condemmati on of the offence but conprom ses the proper administration of

justice by attenpting to establish it as a beneficiary of the illegal act”.
Article 16
93. Al the information supplied in connection with the offence of torture

provided for in article 144 ter of the Argentine Penal Code applies to cases
in which the treatnment in question does not constitute torture under article 1
of the Convention. Wthout prejudice to this fact, the offence of
ill-treatnent is specifically nmentioned in articles 144 bis, paragraphs 2

and 3, of the Code.

94. The information on judicial renedies provided in the section of this
report relating to article 13 includes cases involving enforced di sappearance
and police violence, even though these offences do not constitute torture
within the neaning of article 1. The Argentine State considers it necessary
to include themin order to show cases in which the State has been held
responsi bl e for the conduct of public officials, even beyond the bounds of the
functions of the official in question and pursuant to the principle of ultra
vires responsibility.
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ANNEX |
Informati on provided by the National Court of Appeal for
Federal Criminal and Correctional Cases
Year Proceedi ngs Agenci es Document ed Deci si on taken
initiated accused injuries after pre-tria
proceedi ngs
1992 35 F.P.: 33 17 St ay 32
(1st hal f) F.P.S.: 2 Filed 3
1992 21 F.P.: 20 9 St ay 18
(2nd hal f) F.P.S.: 1 Filed 2
Lack of jur. 1
1993 10 F.P.: 7 7 St ay 2
(1st hal f) F.P.S.: 3 Filed 8
1993 7 F.P.: 7 7 Filed 5
(2nd hal f) Pendi ng 2
1994 0
(1st hal f)
1994 4 F.P.: 2 4 Filed 3
(2nd hal f) F.P.S.: 2 Change char. 1
1995 1 F.P none Pendi ng
(1st hal f) docunent ed
1995 3 F.P. 2 Filed 2
(2nd hal f) Di sm ssal 1
Not es:
(1st half): first six nonths of cal endar year
(2nd hal f): second six nmonths of cal endar year
F.P.: Argentine Federal Police
F.P.S.: Federal Prison Service
Di sm ssal : case di sm ssed
St ay: stay of proceedings
Change char.: referred to Correctional Court because of change of

Lack of

jur.:

characterization

lack of jurisdiction
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ANNEX | |
Province of Chaco: conplaints of ill-treatment
I[Il-treatnent: cases reported
Regi on June- Dec. 1993 1994 1995 Jan. - Mar .
1992 1996
Cases Cases Cases Cases Cases
First 12 18 9 3 1
Second 1 1 0 2 0
Third 0 0 2 1 0
Fourth 0 0 2 1 1
Fifth 0 0 0 0 0
Si xt h 0 3 0 1 0
Tot al 13 22 13 8 2




