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. GENERAL

1. Since the submi ssion of Malta's tenth, eleventh and twelfth periodic
reports, there have been no new cases or allegations of discrimnation on the
ground of race, colour or ethnic origin, whether in the courts or in the
public nedia. No cases regarding discrimnatory practice have been put
forward in any international forum including the Cormittee on the Elimnation
of Racial Discrimnation

2. The State of Malta has had no incident that could inmply any sort of
undertaking in any act or practice of racial discrimnation against persons,
groups of persons or institutions. All public authorities and public
institutions act in conformty with this obligation. The education system
the judicial system the mass nedia network, the social system the conplex
system of intercultural comunication between Maltese nationals and foreigners
reflect this excellent pronotion of understanding anong all races.

3. Mal ta has never had a Constitutional Court case challenging any |aw or
adm ni strative action based on racial prejudice or discrimnation

4, Previ ous reports have already indicated the possibilities of redress for
a person acting on his or another's behalf. These possibilities still exist
and, apart fromredress before the European Court of Human Ri ghts, individuals
and groups now have the possibility of recourse to the Human Ri ghts Conmittee
after Malta ratified the International Covenant on Civil and Political Rights
in 1990, as well as its Optional Protocols. Milta has also recently submtted
its declaration pursuant to article 14 of the Convention, which, inits
substance, gives States parties to the Convention, the facility to declare
that they recogni ze the conpetence of the Cormittee to receive and consider
comuni cations fromindividuals or groups of individuals withinits
jurisdiction claimng to be victinms of a violation by that State party of the
rights set forth in the Convention

5. Legi sl ation on the matter has been described in previous reports and no
further Acts have been published. As can be seen by the denographic data
annexed to this report, there exists no significant ethnic mnority as such

whi ch can have warranted fears as to the safeguarding of their rights. It is
for this reason that the Maltese Governnment does not feel the need to enact
new ad hoc legislation. It is felt that there exist sufficient |ega
guarantees for the possibility to lead a social life free of racia

di scri m nation.

6. As stated in previous reports, there exist other indicators of the

exi stence or absence of racial discrimnation in Malta. Maltese citizens, who
formthe overwhelmng majority of the population, are traditionally known for
their acceptance of different cultures and ideol ogies. There does not exist
any concerted action or progranme which is intended to pronote racial hatred
or divisions. This fact may be ascertained in individuals or groups, as well
as in any of the governnental and non-governnental agencies and institutions
which exist in Malta. In this light, if any case of such concerted action
were to arise, the provisions of the Seditious Propaganda (Prohibition)

Ordi nance may be deened to be enough to prosecute those offenders concerned.
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This Ordi nance establishes the crimnal offence of the inportation
publicati on, possession and distribution of seditious material - defining
seditious matter as

“any witten or printed matter, sign or visible representation contained
i n any newspaper, poster, book, letter, parcel or other docunment and any
granophone record or recorded tape which is likely or may have a
tendency directly or indirectly, whether by inference, suggestion

al [ usi on, nmetaphor, inplication or otherw se

“(e) to pronote feelings of ill will and hostility between
different classes or races of the inhabitants of Malta.”

No prosecution of persons under this provision has been made since the | ast
report.

I1. | NFORMATI ON | N RELATI ON TO ARTICLES 2 TO 7 OF THE CONVENTI ON
Article 2

7. The position has remained the sane as that described in the |last report.
Since Malta has ratified the International Covenant on Civil and Politica

Ri ghts, individuals and groups, besides the possibility of recourse to the
constitutional courts and the European Court of Human Ri ghts, may al so apply
to the Human Rights Committee for redress. This may be done, however,

provi ded that a petition has not been sent sinultaneously to the European
Court and the Committee, in |ight of the Government's reservation entered upon
the ratification of the Optional Protocol to the Covenant. As nentioned in
par agraph 4 above, the Government has also inplenented article 14 of the
Covenant. The Decl aration which was submitted reads as foll ows:

“Malta declares that it recognizes the conpetence of the Commttee to
recei ve and consi der conmuni cations fromindividuals subject to the
jurisdiction of Malta who claimto be victins of a violation by Mlta of
any of the rights set forth in the Convention which results from
situations or events occurring after the date of adoption of the present
declaration, or froma decision relating to situations or events
occurring after that date.

“The Government of Malta recogni zes that conpetence on the understandi ng
that the Committee on the Elimnation of Racial Discrimnation shall not
consi der any conmuni cati on wi thout ascertaining that the sane matter is

not bei ng considered or has already been consi dered by another

i nternational body of investigation or settlenent.”

8. Malta is al so actively considering the enactnent of certain |aws that
could satisfy the requirements of article 4.

Article 3

9. Mal ta has consistently continued to condemm racial discrimnation and
particularly the practice of apartheid. Follow ng the adoption of
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Security Council resolution 919 (1994) of 25 May 1994 and the establishnment
in South Africa of a non-racial and denocratic Governnent, Ml ta has
established diplomatic relations with South Africa.

Article 4

10. In conformty with the provisions of this article, Act 10 of 1996 has
amended the Press Act and inserted the follow ng provision

“Whoever, by any nmeans nentioned in Section 3 of this Act, shal

threaten, insult or expose to hatred, prosecution, or contenpt, a person
or group of persons because of their race, creed, colour, nationality,
or national or ethnic origin, shall be liable on conviction to

i mprisonment for a termnot exceeding 3 nonths and to a fine.”

Section 3 of the Act stipulates that the offences nmentioned in this Part of
the Act are conmitted by neans of the publication or distribution in Malta of
printed matter, from whatsoever place such matter may origi nate, or by neans
of any broadcast.

11. A specific neasure which will be inplemented in the near future can be
found in the new Police Code (Malta Police Force Act, 1997), which is
presently before Parlianent for discussion. This |egislation provides an

“ad hoc” article in the Second Schedule entitled “COfences agai nst Discipline”
whi ch reads as foll ows:

“Di scrimnatory Treat nment

“Wthout a good sufficient and | egal cause, treats any person or persons
in a discrimnatory manner, whether favourably or adversely.”

Once this provision cones into effect, police officers violating this
provi sion woul d now be comm tting a disciplinary offence.

12. As al ready indicated above, the Governnent has submitted the appropriate
decl aration under article 14 and at the same tine has undertaken steps to
ensure that the required franmework within the terns envisaged in article 4 is
eventual ly established. |In fact, anmendnents have been included in a draft

bill to anend the Crimnal Code, which will cater for the obligations inmposed
by article 4.

13. Furthernore, the Government of Malta has set up the Ofice of the
Onbudsman with the function to investigate adm nistrative actions taken by or
on behal f of government departnents, |ocal councils and other public
authorities. The Orbudsnan has extensive powers to inplement nmandates
approved by law. The Orbudsman will ensure the protection of the individua
agai nst any abuse and will see that the administration is just and fair inits
decision. This will continue to upgrade and strengthen protection of
denocracy and further pronote freedomand justice in an effective and

ef ficient manner.

14. During 1996 and 1997, no conplaints were received by the Orbudsnan on
grounds of racial discrimnation. The Ofice has also cooperated with the
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Em grants' Conmi ssion which acts as the |ocal representative of the
United Nations Hi gh Comm ssioner for Refugees (UNHCR) to safeguard the
interests of refugees living in Malta until they are able to find a country

willing to accept them permanently. No formal conplaints have been received
fromrefugees but as according to current policy they are not issued with a
work permt if their skill or trade can be performed by unenpl oyed Ml tese

nati onal s, the good offices of the Onbudsman are sonetines availed of by the
Em grants’ Conmi ssion to assist refugees in obtaining temporary work permts
in justified cases.

15. The Orbudsman is al so enpowered to consider cases on his own initiative.
During the last two years he has monitored the question of refugees closely
and on his own initiative the rights of refugees/asylum seekers were discussed
by the Council of Europe Human Ri ghts Round Table wi th European Onbudsnen held
in Malta from7 to 9 Cctober 1998

16. As already stated in previous reports, it is inportant to reiterate the
fact that racial discrimnation as an organized and consistent policy is

wi dely unaccepted in Maltese society. The Government, through educati onal
cultural and simlar channels, continues to consistently enhance the | ega
awar eness of each and every person living in Malta, thus enhancing the
awareness that it is inportant for each nmenber of the public to know that he
is entitled to go to court if he considers hinmself to have been, or is liable
to become a victimof racial discrimnation

Article 5

17. Anti-racial discrimnation provisions are covered both in chapter 4 of
the Maltese Constitution and in Act XIV of 1987, which incorporates the

provi sions of the European Convention on Human Rights (ECHR) into Maltese |aw
It is relevant to note at this stage that chapter 4 of the Constitution cannot
be amended except by a two-thirds majority of Parliament. This is a very
difficult situation to achieve, due not only to the rigid bipolar structure
present in Parlianment, but also emanating fromthe fact that in Malta,
Governnments rarely enjoy a majority of nore than five seats.

18. As regards Act No. XV of 1987, article 3 (1), which is the focal point
of the Act, provides that: “The Human Ri ghts and Fundanental Freedons shal
be, and be enforceable as, part of the Laws of Malta.” Article 3 also
provides that: “Were any ordinary law is inconsistent with the Human Ri ghts
and Fundanental Freedons, the said Human Ri ghts and Fundanental Freedons shal
prevail, and such ordinary law, shall, to the extent of the inconsistency, be
voi d.”

19. Besi des accepting to enforce these rights within the State, Malta al so
agreed to provide an external procedure. Article 25 of the European
Convention of Human Rights provides that: “the Conmmi ssion may receive
petitions, fromany person, non-governnental organization or group of

i ndividuals claimng to be the victimof a violation by one of the High
Contracting Parties of the rights set forth in this Convention, provided that
the High Contracting Party agai nst which the conmpl ai nt has been | odged has
declared that it recogni zes the conpetence of the Comm ssion to receive such
petitions.” Through the |latter procedure, Ml ta has undertaken a self-inposed
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i nternational obligation, permtting its organs to be controlled by giving the
i ndi vi dual access to an international independent and inpartial tribunal to
remedy the violation of his fundamental human rights by the State.

20. Before the ratification of the aforenentioned article and the

i ncorporation of the whole Convention, the individual in Malta was in a very
limted position, in that if he felt that his basic human rights as stated in
the Constitution were being violated he could take recourse to the |oca
courts, but if he failed to obtain redress fromthe | ocal authorities there
was not hing he could do to renedy the situation. After the incorporation of

t he Convention into Maltese |egislation, the individual has two avenues for
redress, one internal and another external. According to the interna
procedure the individual |ooks for redress for his breach of rights within the
State, in the nmechanics of the Constitution. Wth the external procedure the
person applies to the agencies of the ECHR. By the latter procedure the

i ndi vidual is being given access to an international independent and inpartia
tribunal to renedy the violation of his fundanmental human rights by the State.

21. All the rights specified in the Maltese Constitution and in Act XIV

of 1987 (incorporating the human rights provisions of the European Convention
on Human Rights) are subject to non-discrimnation provisions. Article 32 of
the Constitution reads as foll ows:

“Whereas every person in Malta is entitled to the fundamental rights and
freedons of the individual, that is to say, the right, whatever his
race, place of origin, political opinions, colour, creed or sex, but
subject to respect for the rights and freedons of others and for the
public interest, to each and all of the follow ng, namely

“(a) life, security of the person, the enjoynent of property and
the protection of the |aw

“(b) freedom of conscience, of expression and of peacefu
assenbly and associ ati on; and

“(c) respect for his private and famly life

t he subsequent provisions of this chapter shall have effect for the

pur pose of affording protection to the aforesaid rights and freedons,
subject to such limtations of that protection as are contained in those
provi sions being limtations designed to ensure that the enjoynent of
the said rights and freedons by any individual does not prejudice the
rights and freedons of others or the public interest.”

This provision inplies that everyone in Malta has his rights protected,
irrespective of his beliefs and racial identity.

22. Section 45 of the Constitution specifically ensures protection of the
i ndi vidual fromdiscrimnation on the grounds of race. Section 45 states the
fol |l ow ng:
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“45. (1) Subj ect to the provisions of subsections (4), (5) and (7) of
this section, no law shall make any provision that is discrimnatory
either of itself or in its effect.

“(2) Subject to the provisions of subsections (6), (7) and (8) of this
section, no person shall be treated in a discrimnatory manner by any
person acting by virtue of any witten law or in the performance of the
functions of any public office or any public authority.

“(3) In this section, the expression “discrimnatory” means affording
different treatnent to different persons attributable wholly or mainly
to their respective descriptions by race, place of origin, politica

opi nions, colour, creed or sex whereby persons of one such description
are subjected to disabilities or restrictions to which persons of

anot her such description are not made subject or are accorded privil eges
or advantages which are not accorded to persons of another such
descri pti on.

“(4) Subsection (1) of this section shall not apply to any |aw so far
as that |aw nmakes provision:

“(a) for the appropriation of public revenues or other public
funds; or

“(b) with respect to persons who are not citizens of Malta; or

“(c) wth respect to adoption, marriage, dissolution of marriage,
burial, devolution of property on death or any matters of personal |aw
not herein before specified; or

“(d) whereby persons of any such description as is nentioned in
subsection (3) of this section may be subjected to any disability or
restriction or may be accorded any privilege or advantage whi ch, having
regard to its nature and to special circunstances pertaining to those
persons or to persons of any other such description and to any other
provision of this Constitution, is reasonably justifiable in a
denocratic society; or

“(e) for authorizing the taking during a period of public
energency of measures that are reasonably justifiable for the purpose of
dealing with the situation that exists during that period of public
emer gency;

“Provi ded that paragraph (c) of this subsection shall not apply to any
| aw whi ch makes any provision that is discrimnatory, either of itself
or inits effect by affording different treatnent to different persons
attributable wholly or mainly to their respective description by sex.

“(5) Nothing contained in any |aw shall be held to be inconsistent with
or in contravention of subsection (1) of this section to the extent that
it makes provision:
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“(a) with respect to qualifications for service or conditions of
service in any disciplined force; or

“(b) with respect to qualifications (not being qualifications
specifically relating to sex) for service as a public officer or for
service of a local governnment authority or a body corporate established
for public purposes by any | aw

“(6) Subsection (2) of this section shall not apply to anything which
is expressly or by necessary inplication authorized to be done by any
such provision of law as is referred to in subsection (4) or (5) of this
secti on.

“(7) Nothing contained in or done under the authority of any |aw shal
be held to be inconsistent with or in contravention of this section to
the extent that the | aw in question nmakes provision (not being

provi sions specifically relating to sex), whereby persons of any such
description as is mentioned in subsection (3) of this section may be
subjected to any restriction on the rights and freedons guaranteed by
sections 38, 40, 41, 42 and 44 of this Constitution, being such a
restriction as is authorized by section 38 (2), 40 (2), 41 (2), 42 (2)
or 44 (3).

“(8) Nothing in subsection (2) of this section shall affect any
discretion relating to the institution, conduct or discontinuance of
civil or crimnal proceedings in any court that is vested in any person
by or under this Constitution or any other |aw.

“(9) A requirenment, however made, that the Roman Catholic Apostolic
Rel i gion shall be taught by a person professing that religion shall not
be held to be inconsistent with or in contravention of this section

“(10) Until the expiration of a period of two years conmenci ng

on 1 July 1991, nothing contained in any |aw made before 1 July 1991
shall be held to be inconsistent with the provisions of this section
insofar as that law provides for different treatment to different
persons attributable wholly or mainly to their respective description by
sex.

“(11) Nothing in the provisions of this section shall apply to any |aw
or anything done under the authority of a law, or to any procedure or
arrangenent, insofar as such law, thing done, procedure or arrangenent
provi des for the taking of special nmeasures ainmed at accel erating

de facto equality between nen and women, and insofar only as such
measures, taking into account the social fabric of Malta, are shown to
be reasonably justifiable in a denocratic society.”

23. As pointed out in previous reports, it is important to reiterate that
all articles regulating the protection of the individual's fundanmental rights
and freedons are not based on citizenship or nationality but are based
precisely on the concept of the person (arts. 33-43). Thus, the provisions
covering protection of the law, as provided in article 39, are valid and
enforceabl e by any person whatsoever. The only exception to this rule is
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article 44 regul ating the node of protection of the freedom of nmovement.
Article 44 in fact formally gives this protection specifically to citizens of
Malta. “No citizen of Malta shall be deprived of his freedom of novenment”.
However, subsection 5 of article 44 gives the right of review to any person
whose freedom of novenent has been restricted.

Article 5 (a)

24. In Malta it is not possible to discrimnate on grounds of race in
matters relating to access to a tribunal. This would be contrary to
articles 32 and 45 of the Constitution and article 6 of the

Eur opean Convention on Human Ri ghts conbined with article 14 of the

Eur opean Conventi on on Human Ri ghts.

25. As stated before, article 45 states that no | aw shall nake any provision
that is discrimnatory either of itself or inits effect. This provides anple
| egal protection fromdiscrimnation on the ground of race. The sanme article
states that no person shall be treated in a discrimnating manner by any
person acting by virtue of any witten law or in the performnces of the
functions of any public office or any public authority.

26. There has been no case | aw where anybody has filed a constitutiona
application claimng racial discrimnation because he has not been granted
access to a tribunal on grounds of race.

Article 5 (b)

27. Security of person w thout any form of discrimnation is guaranteed by
article 34 of the Constitution, conbined with articles 32 and 45 of the sane
i nstrument (described above); and article 5 conbined with article 14 of the
Eur opean Conventi on on Human Ri ghts.

28. Article 34 states the foll ow ng:

“34. (1) No person shall be deprived of his personal |iberty save as
may be authorized by lawin the follow ng cases, that is to say

“(a) in consequence of his unfitness to plead to a crimna
char ge;

“(b) in execution of the sentence or order of a court,
whether in Malta or el sewhere, in respect of a crimnal offence of
whi ch he has been convi cted;

“(c) in execution of the order of a court punishing himfor
contenpt of that court or of another court or tribunal or in execution
of the order of the House of Representatives punishing himfor contenpt
of itself or of its nenbers or for breach of privilege;

“(d) in execution of the order of a court nade to secure the
fulfilment of any obligation inposed on himby Law,
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“(e) for the purpose of bringing himbefore a court in execution
of the order of a court or before the House of Representatives in
execution of the order of that House;

“(f) upon reasonabl e suspicion of his having conmtted, or being
about to commit, a crimnal offence;

“(g) in the case of a person who has not attained the age of
ei ghteen years, for the purpose of his education or welfare;

“(h) for the purpose of preventing the spread of an infectious or
cont agi ous di sease;

“(i) in the case of a person who is, or is reasonably suspected
to be, of unsound mnd, addicted to drugs or al cohol, or a vagrant, for
the purpose of his care or treatment or the protection of the community;
or

“(j) for the purpose of preventing the unlawful entry of that
person into Malta, or for the purpose of effecting the expul sion
extradition or other |awful renpval of that person from Malta or the
taki ng of proceedings relating thereto or for the purpose of restraining
that person while he is being conveyed through Malta in the course of
his extradition or renpval as a convicted prisoner fromone country to
anot her .

“(2) Any person who is arrested or detained shall be informed, at the
time of his arrest or detention, in a |anguage that he understands, of
the reasons for his arrest or detention

“Provided that if an interpreter is necessary and is not readily
available or if it is otherwise inpracticable to conply with the
provisions of this subsection at the tine of the person's arrest or
detention, such provisions shall be conplied with as soon as
practicabl e.

“(3) Any person who is arrested or detained

“(a) for the purpose of bringing himbefore a court in execution
of the order of a court; or

“(b) upon reasonabl e suspicion of his having commtted, or being
about to commit, a crimnal offence, and who is not released, shall be
brought not later than forty-ei ght hours before a court; and if any
person arrested or detained in such a case as is nmentioned in
par agraph (b) of this subsection is not tried within a reasonable tine,
then, without prejudice to any further proceedi ngs which may be brought
agai nst him he shall be rel eased either unconditionally or upon
reasonabl e conditions, including in particular such conditions as are
reasonably necessary to ensure that he appears at a later date for tria
or for proceedings prelimnary to trial
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“(4) Any person who is unlawfully arrested or detained by any other
person shall be entitled to conpensation therefore fromthat person

“(5) Nothing contained in or done under the authority of any |aw shal
be held to be inconsistent with or in contravention of this section to
the extent that the law in question authorizes the taking during such a
period of public enmergency as is referred to in paragraph (a) or (e) of
subsection (2) of section 47 of this Constitution of measures that are
reasonably justifiable for the purpose of dealing with the situation
that exists during that period of public enmergency.

“(6) If any person who is lawfully detained by virtue only of such a
law as is referred to in the | ast foregoing subsection so requests at
any time during the period of that detention not earlier than six nonths
after he | ast made such a request during that period, his case shall be
revi ewed by an independent and inpartial tribunal established by | aw and
conposed of a person or persons each of whom holds or has held judicia
office or is qualified to be appointed to such office in Mlta.

“(7) On any review by a tribunal in pursuance of the |ast foregoing
subsection of the case of any detained person, the tribunal nay nake
recomendati ons concerning the necessity or expedi ency of continuing his
detention to the authority by whomit was ordered, but, unless it is

ot herwi se provided by law, that authority shall not be obliged to act in
accordance with any such recomendati ons.”

There has been no case | aw concerning the above provisions on the ground of
raci al discrimnation.

29. Sections 214 to 220 of the Crim nal Code define the crines of WIful
O fences against the Person as follows:

“214. \Whosoever without the intent to kill or to put the life of any
person in manifest jeopardy, shall cause harmto the body or health of
anot her person, or shall cause to such other person a nenta
derangenent, shall be guilty of bodily harm

“215. A bodily harm may be either grievous or slight.

“216. (1) A bodily harmis deenmed to be grievous and is punishable
with inprisonnent for a termof three nonths to three years:

“(a) if it can give rise to danger of:
“(i) loss of life; or

“(ii) any permanent debility of the health or permanent
functional debility of any organ of the body, or

“(iii) any permanent defect in any part of the physica
structure of the body; or

“(iv) any permanent nmental infirmty;
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“(b) if it causes any deformty or disfigurenment in the face;
neck or either of the hands of the person injured;

“(c) if it is caused by any wound which penetrates into one of
the cavities of the body; w thout producing any of the effects nmentioned
in section 218;

“(d) if it causes any nental or physical infirmty lasting for a
period of thirty days or nore; or if the party injured is incapacitated,
for a like period, fromattending to his occupation

“(e) if, being coormitted on a woman with child, it hastens
delivery.

“(2) \Were the person injured shall have recovered w thout ever having
been, during the illness in actual danger of life or of the effects
menti oned i n paragraph (a) of subsection (1) of this section, it shal
be deemed that the harm coul d have given rise to such danger only where
the danger was probable in view of the nature or the natura
consequences of the harm

“217. A grievous bodily harmis punishable with inprisonment for a term
fromfive nonths to four years if it is comrtted with arnms proper, or
with a cutting or pointed instrunment, or by neans of any expl osive, or
any burning or corrosive fluid or substance:

“Provided that where the offence is committed by means of any expl osive
fluid or substance the m ni mum puni shnent shall be inprisonment for two
years and the provisions of the Probation of Ofenders Act 1957 shal

not apply.

“218. (1) A grievous bodily harmis punishable with inprisonnent for a
termfromnine nonths to nine years:

“(a) if it causes any permanent debility of the health or any
per manent functional debility of any organ of the body, or any permanent
mental infirmty;

“(b) if it causes any serious and permanent disfigurenent of the
face, neck, or either of the hands of the person injured;

“(c) if being conmtted on a woman with child, it causes
m scarri age.

“(2) Any debility of the health of any functional debility of any organ
of the body, and any mental infirmty, serious disfigurement, or defect
shall be deened to be permanent even when it is probably so.

“(3) The punishnent for the offences referred to in subsection (1) of
this section shall be that established in subsection (2) of section 312
if the bodily harmis commtted by means of an explosive fluid or

subst ance.
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30.

“219. The punishnments laid down in sections 216 and 218 shall be
decreased by one or two degrees if a supervening accidental cause has
contributed to produce the effects nentioned in the said sections.

“220. (1) Whosoever shall be guilty of a grievous bodily harmfrom
whi ch death shall ensue solely as a result of the nature or the natura
consequences of the harm and not of any superveni ng acci dental cl ause,
shall be |iable:

“(a) to inprisonment for atermfromsix to twenty years, if
death shall ensue within forty days to be reckoned fromthe m dni ght
i mredi ately preceding the crimne;

“(b) to inprisonnment for a termof four to twelve years, if the
death shall ensue after the said forty days but within one year to be
reckoned as above.

“(2) If death shall ensue as a result of a supervening accidental cause
and not solely as a result of the nature or the natural consequences of
the harm the offender shall, on conviction, be liable to inprisonnent
for atermfromthree to nine years.

“(3) If the bodily harmis inflicted within the Iimts of the
territorial jurisdiction of Malta, the crinme shall be held to have been
conpleted within those Iimts, even if the death of the person injured
shal | occur outside those limts.”

The right to be protected by the State against violence or bodily harm

is guaranteed by article 36 of the Constitution conbined with articles 45
and 32; together with article 3 of the ECHR combined with article 14.

31.

32.

Article 36 of the Constitution states the foll ow ng:

“36. (1) No person shall be subjected to i nhuman or degradi ng
puni shment or treatnent.

“(2) Nothing contained in or done under the authority of any |aw shal
be held to be inconsistent with or in contravention of this section to
the extent that the |Iaw in question authorizes the infliction of any
description of punishment which was lawful in Malta inmediately before
t he appoi nted day.

“(3) (a) no | aw shall provide for the inposition of collective
puni shment s;

“(b) nothing in this subsection shall preclude the inposition of
col l ective puni shments upon the menbers of a disciplined force in
accordance with the |law regulating the discipline of that force.”

In addition, section 139A of the Crimnal Code (reflecting the

Convention agai nst Torture and Ot her Cruel, |nhuman or Degradi ng Treatnent or
Puni shment) states as foll ows:
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“Any public officer or servant or any other person acting in an officia
capacity who intentionally inflicts on a person severe pain or
suf fering, whether physical or nenta

“(a) for the purpose of obtaining fromhimor a third person
i nformati on or a confession; or

“(b) for the purpose of punishing himfor an act he or a third
person has conmitted or is suspected of having commtted; or

“(c) for the purpose of intimdating himor a third person or of
coercing himor a third person to do, or to onit to do any act; or

“(d) for any reason based on any discrimnation of any kind,
shall, on conviction, be liable to inprisonnent for a termfromfive to
ni ne years;

“provided that no offence is conmitted where pain or suffering arises
only from or is inherent in or incidental to, |awful sanctions or
measures:

“provided further that nothing in this section shall affect the
applicability of other provisions of this code or of any other |aw
providing for a higher punishnment.”

33. Section 5 (g) of the Crimnal Code grants jurisdiction on the basis of
the territoriality principle to the courts of Malta in the above case,
stipulating: “A crimnal action may be prosecuted in Malta, according to the

| aws thereof, against any person who being in Malta, shall be a principal or
acconplice in any of the crines referred to in subsection (2) of section 87,

or sections 139A or 298, although the crines shall have been committed outside
Malta”. Once again, there has been no case |aw on this point.

Article 5 (c)

34. This provision is covered by sections 57 and 58 of the Constitution
35. The operative part of section 57 states the foll ow ng:

“Subj ect to the provisions of section 58 of this Constitution, a person
shall not be qualified to be registered as a voter for the election of
menbers of the House of Representatives if, and shall not be qualified
to be so registered unless:

“(a) he is acitizen of Mlta;

“(b) he has attained the age of eighteen years; and

“(c) heis resident in Malta and has during the eighteen nonths
i medi ately preceding his registration been a resident for a continuous

period of six nmonths or for periods amounting in the aggregate to six
nont hs.”
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36.

37.
shal

Section 58 states that:

“No person shall be qualified to be registered as a voter for the
el ection of nmenbers of the House of Representatives if:

“(a) he is interdicted or incapacitated for any mental infirmty
by a court in Malta or is otherwi se determned in Malta to be of unsound
m nd;

“(b) he is under sentence of death inposed on himby any court in
Malta or is serving a sentence of inprisonnment (by whatever nanme call ed)
exceedi ng twel ve mont hs i nmposed on him by such a court or substituted by
conpetent authority for sone other sentence inposed on himby such a
court, or is under such a sentence of inprisonment the execution of
whi ch has been suspended; or

“(c) he is disqualified for registration as a voter by or under
any law for the time being in force in Malta by reason of his having
been convicted of any offence connected with the el ection of nenbers of
t he House of Representatives.”

Section 15 of the General Election Act in fact stipulates that “a person
be entitled to be registered as a voter for the election of Menbers of

the House if, and shall not be entitled to be registered unless, he has the
qualification required by section 57 of the Constitution and provided he is
not so disqualified in terms of section 58 of the Constitution or in
accordance with the provisions of this Act”.

38.

As regards | ocal governnent, the electoral process concerning the

el ection of representatives to the 67 local councils of the Maltese Islands is
governed by the Local Councils Act, which in section 5 specifies that every
citizen of Malta whose name appears in the |ast published El ectoral Register
and who has not been convicted of any offence connected with the el ection of
menbers of Local Councils shall be entitled to vote at el ections of Loca
Counci | s.

39.

Article 45, in its blanket prohibition of any |aws that are

discrimnatory either of thenselves or in their effect, in conmbination with
article 32 of the Constitution, is also relevant in this respect. This right
is al so guaranteed through article 3 of the Protocol No. 1 to the Convention
for the Protection of Human Ri ghts and Fundanental Freedons (which was al so

i ncorporated and is enforceable as part of the laws of Malta), conbined with
article 14 of the ECHR. Once again, there has been no case law on this
ground.

40.

Article 5 (d) (i)

The right to freedom of movement is guaranteed through the existence of

article 44 and article 45 of the Constitution of Multa.

41.

Article 44 states the foll ow ng:
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“44. (1) No citizen of Malta shall be deprived of his freedom of
movement, and for the purpose of this section the said freedom neans the
right to nove freely throughout Malta, the right to reside in any part
of Malta, the right to | eave and the right to enter Malta.

“(2) Any restriction on a citizen's freedom of novenment that is
involved in his |awful detention shall not be held to be inconsistent
with or in contravention of this section.

“(3) Nothing contained in or done under the authority of any |aw shal
be held to be inconsistent with or in contravention of this section to
the extent that the | aw in question makes provision

“(a) for the inposition of restrictions that are reasonably
required in the interests of defence, public safety, public order
public norality or decency, or public health and except so far as that
provision or, as the case may be, the thing done under the authority
thereof is shown not to be reasonably justifiable in a denocratic
soci ety;

“(b) for the inposition of restrictions on the freedom of
novenment of any citizen of Malta who is not a citizen by virtue of
section 22 (1) or 25 (1) of this Constitution

“(c) for the inposition of restrictions upon the novenent or
residence, within Malta of public officers; or

“(d) for the inmposition of restrictions on the right of any
person to | eave Malta that are reasonably required in order to secure
the fulfilnment of any obligation inposed on that person by |aw and
except so far as that provision or, as the case may be, the thing done
under the authority thereof is shown not to be reasonably justifiable in
a denocratic society.

“(4) For the purposes of this section any person

“(a) who has emigrated from Malta (whether before on or after the
appoi nted day) and, having been a citizen of Malta by virtue of
section 22 (1) or 25 (1) of this Constitution, has ceased to be such a
citizen; or

“(b) who emgrated from Ml ta before the appointed day and, but
for his having ceased to be a citizen of the United Ki ngdom and Col oni es
before that day, would have become a citizen of Malta by virtue of
section 22 (1) of this Constitution; or

“(c) who is the wife of a person nmentioned in paragraph (a) or
(b) of this subsection or of a person who is a citizen of Malta by
virtue of section 22 (1) or 25 (1) of this Constitution and is living
with that person or is the child under twenty-one years of age of such a
person, shall be deened to be a citizen of Malta by virtue of
section 22 (1) or 25 (1) of this Constitution
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“(5) If any person whose freedom of novenment has been restricted by
virtue of such a provision as is referred to in subsection 3 (a) of this
section so requests at any tine during the period of that restriction
not earlier than six nonths after the order was nmade or six nonths after
he | ast made such request, as the case may be, his case shall be

revi ewed by an independent and inpartial tribunal established by |aw
conposed of a person or persons each of whom holds or has held judicia
office or is qualified to be appointed to such office in Malta:

“Provi ded that a person whose freedom of novenent has been restricted by
virtue of a restriction which is applicable to persons generally or to
general classes of persons shall not make a request under this
subsection unless he has first obtained the consent of the Civil Court,
First Hall.

“(6) On any review by a tribunal in pursuance of this section of the
case of a person whose freedom of nmovement has been restricted the

tri bunal may nmeke reconmendati ons concerning the necessity or expediency
of continuing the restriction to the authority by which it was ordered
but, unless it is otherwi se provided by |aw, that authority shall not be
obliged to act in accordance with any such recomrendati ons.”

There has been no case | aw concerning racial discrimnation in connection with
t he above provi sions.

Article 5 (d) (ii)

42. See above paragraph in relation to article 5 (d) (i). An additiona
positive devel opnment in this respect is the deletion fromthe Codes of Malta
of the Title on “Inpedi ment of Departure” as applicable to physical persons,
i.e. a court action which could prohibit a person fromdeparting the country
for such offences as non-payment of debts or non-support of an estranged wfe
or children. Through articles 32 and 45 of the Constitution, the latter
amendnent is applicable in a non-discrimnatory manner. There has been no
case | aw concerning racial discrimnation with respect to the foregoing
provi si ons.

Article 5 (d) (iii)

43. Chapter 111 of the Constitution and the Citizenship Act are, through the
operation of article 32, applicable to all persons in a non-discrimnatory
manner. One of the nobst salient provisions of chapter Il in this respect is

article 26, which provides that:

“(1) Any person who on or after the appointed day marries a person who
is or becones a citizen of Malta shall be entitled, upon nmaking
application in such manner as nay be prescribed and upon taking the oath
of allegiance, to be registered as a citizen of Milta.

“(2) Wth effect fromthe 1 August 1989, no person entitled to be
regi stered as a citizen of Malta shall be entitled, to be registered as
a citizen of Malta in virtue of this section unless:
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“(a) the Mnister is satisfied that the grant of citizenship to
such person is not contrary to the public interest; and on the date of
the application such person was still married to a citizen of Malta or
is the wi dow or wi dower of a person who was a citizen of Malta at the
time of his or her death.”

There has been no case | aw concerning racial discrimnation with respect to
t he above-nenti oned provision

Article 5 (d) (iv)

44, The right to marriage and choi ce of spouse is guaranteed through the
provi sions of the Marriage Act in conbination with article 32 of the
Constitution.

45, Chapter 255 of the Laws of Malta (Marriage Act) provides for the

regul ation of marriages and for matters connected thereto. The Act does not
contain any provisions concerning marriage and choi ce of spouse that are
discrimnatory either of thenselves or in their effect. The restrictions on
marriage contained in the Act are basically the following, as stipulated in
sections 3-6 of the Act:

(a) A marriage contracted between persons either of whomis under the
age of 16 shall be void;

(b) A marriage contracted between persons either of whomis incapable
of contracting by reason of infirmty of mnd, whether interdicted or not,
shal | be voi d;

(c) A marriage contracted between:

(i) An ascendant and a descendant in the direct line;
(ii) A brother and a sister, whether of the full or half-blood;

(iii) Persons related by affinity in the direct Iine; or

(iv) The adopter and the adopted person, or a descendant or the
husband or the wife, of the adopted person

shall, whether the relationship aforesaid derives fromlegitimte or
illegitimte descent, be void.

(d) A marriage contracted between persons either of whomis bound by a
previ ous marriage shall be void.

46. The right to marriage without any formof discrimnation is also
provi ded for through article 12 of the ECHR in conmbination with article 14 of
t he sane Convention.

47. There has been no case | aw concerning racial discrimnation in
connection with the above-nmenti oned provisions.
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48.

Article 5 (d) (V)

The right to own property is guaranteed through article 37 of the

Constitution in conmbination with article 32, together with article 1 of
Protocol No. 1 to the ECHR, in conbination with article 14 of the European
Convention as incorporated into Maltese |egislation

49.

Article 37 of the Constitution states the foll ow ng:

“37. (1) No property of any description shall be conpul sorily taken
possession of, and no interest in or right over property of any
description shall be compul sorily acquired, except where provision is
made by a | aw applicable to that taking of possession or acquisition

“(a) for the paynent of adequate conpensation

“(b) securing to any person claimng such conpensation a right of
access to an independent and inpartial court or tribunal established by
| aw for the purpose of determining his interest in or right over the
property and the anmount of any compensation to which he may be entitled,
and for the purpose of obtaining payment of that conpensation; and

“(c) securing to any party to proceedings in that court or
tribunal relating to such a claima right of appeal fromits
determ nation to the Court of Appeal in Mlta:

“Provided that in special cases Parlianment may, if it deens it
appropriate so to act in the national interest, by |aw establish the
criteria which are to be followed, including the factors and ot her
circunstances to be taken into account, in the determ nation of the
conpensati on payable in respect of property compul sorily taken
possessi on of or acquired; and in any such case the compensation shal
be determ ned and shall be payabl e accordingly.

“(2) Nothing in this section shall be construed as affecting the nmaking
or operation of any law so far as it provides for the taking of
possessi on or acquisition of property:

“(a) in satisfaction of any tax, rate or due;
“(b) by way of penalty for, or as a consequence of, breach of the
| aw, whether under civil process or after conviction of a crimna

of f ence;

“(c) upon the attenpted renoval of the property out of or into
Malta in contravention of any |aw

“(d) by way of the taking of a sanple for the purposes of any
I aw,

“(e) where the property consists of an animal upon its being
found trespassing or straying;
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“(f) as an incident of a |lease, tenancy, licence, privilege or
hypot hec, nortgage, charge, bill of sale, pledge or other contract;

“(g) by way of the vesting or adm nistration of property on
behal f and for the benefit of the person entitled to the beneficia
interest therein, trust property, eneny property or the property of
persons adj udged bankrupt or otherw se declared bankrupt or insolvent,
persons of unsound m nd, deceased persons, or bodies corporate or
uni ncorporated in the course of being wound up or I|iquidated;

“(h) in the execution of judgenents or orders of courts;

“(i) by reason of its being in a dangerous state or injurious to
the heal th of human bei ngs, animals or plants;

“(j) in consequence of any law with respect to the limtation of
actions, acquisitive prescription, derelict |and, treasure trove,
mortmai n of the rights of succession conpetent to the Governnent of
Mal ta; or

“(k) for so long only as may be necessary for the purposes of any
exam nation, investigation, trial or inquiry or, in the case of |and,
the carrying out thereon:

“(i) of work of soil conservation or the conservation of
ot her natural resources of any description or of war
damage reconstruction; or

“(ii) of agricultural devel opnent or inprovenent which the
owner or occupier of the |land has been required, and
has w thout reasonable and | awful excuse refused or
failed to carry out.

“(3) Nothing in this section shall be construed as affecting the naking
or operation of any law so far as it provides for vesting in the
Governnment of Malta the ownership of any underground m nerals, water or
antiquities.

“(4) Nothing in this section shall be construed as affecting the

maki ng or operation of any |law for the conpul sory taking of possession
in the public interest of any property or the conpul sory acquisition

in the public interest of any interest in or right over property,

where that property, interest or right is held by a body corporate which
is established for public purposes by any | aw and in which no nonies
have been invested other than nonies provided by any | egislature in

Mal ta.”

There has been no case | aw concerning racial discrimnation in connection with
t he above provisions.
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Article 5 (d) (wvi)

50. The right to inherit is indirectly guaranteed through article 32 of the
Constitution, which guarantees the right to every person in Malta, “whatever
his race, place of origin, political opinions, colour, creed or sex”, to
“life, liberty, security of the person, the enjoyment of property and the
protection of the |aw

51. The provisions of the Civil Code are also relevant in this respect.
Sections 600, 601, 605 and 610 (reproduced bel ow) specify, in the case of
testate succession, those persons who are not capable of receiving by wll.

“600. (1) Those who, at the tine of the testator's death or of the
fulfilment of a suspensive condition on which the disposition depended,
were not yet conceived are incapable of receiving by will.

“(2) The provisions of this section shall not apply to the inmedi ate
children of a determ nate person who is alive at the tine of the death
of testator, nor to persons who may be called to the enjoynent of a
foundation.”

“601. (1) Those who are not born viable are incapable of receiving by
will.

“(2) In case of doubt, those who are born alive are presuned to be
viable.”

“605. (1) Where any person has -

“(a) wilfully killed or attenpted to kill the testator;

“(b) <charged the testator before a conpetent authority with a
crime punishable with inprisonnent, of which he knew the testator to be

i nnocent; or

“(c) conpelled, or fraudulently induced the testator to rmake his
will, or to make or alter any testamentary disposition; or

“(d) prevented the testator frommaking a neww ll, or from
revoking the will already made, or suppressed, falsified, or
fraudul ently conceal ed the will

“he shall be considered as unworthy, and, as such, shall be incapable of
receiving property under a wll.

“(2) The provisions of this section shall also apply to any person who
has been an acconplice in any of the said acts.”

“610. (1) Nor can the notary by whoma public will has been received,
or the person by whom a secret will has been witten out, benefit in any
way by any such will, unless immediately after the disposition made in

favour of the said notary or person there be affixed the signature of
the testator.”
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52. In the case of intestate succession, the relevant provisions are the
fol |l ow ng:
“788. Where there is no valid will, or where the testator has not
di sposed of the whole of his estate, or where the heirs-institute are
unwi I ling or unable to accept the inheritance, or where the right of

accretion anong the co-heirs does not arise; intestate succession takes
pl ace, wholly or in part, by the operation of the |aw.”

“789. Intestate succession is granted in favour of the descendants, the
ascendants, the collateral relatives, the illegitimate children and the
spouse of the deceased, and the CGovernnment of Malta, in the order and
according to the rules hereafter laid down.”

“796. Persons who are incapable or unworthy of receiving under a will,
for the causes stated in this Code, are also incapable or unworthy of
succeeding ab intestato.”

“797. Persons who, by fraud or by violence, shall have prevented the
deceased frommaking a will, shall also be, as unworthy, incapable of
succeeding ab intestate.”

53. There has been no case | aw concerning racial discrimnation in
connection with the above-nenti oned provisions.

54. Because of article 15 of the Constitution and article 14 of the European
Convention together with article 1 of Protocol No. 1 to the said Convention

it is inpossible to discrimnate on the grounds of race in both testate and

i ntestate succession. As a matter of interest the First Hall of the Cvi

Court decided that it is not even possible to discrimnate between legitimte
and illegitimate children and the Civil Code will be anended accordingly.

Article 5 (d) (wvii)

55. The right to freedom of thought, conscience and religion is guaranteed
through article 40 of the Constitution, conbined with article 32 of the sane
law, and article 9 of the ECHR conmbined with article 14 of the Convention
together with article 2 of Protocol No. 1 to the European Convention

56. Article 40 of the Constitution declares that:

“40. (1) Al'l persons in Malta shall have full freedom of conscience
and enjoy the free exercise of their respective node of religious
wor shi p.

“(2) No person shall be required to receive instruction in religion or
to show know edge or proficiency in religion if, in the case of a person
who has not attained the age of sixteen years, objection to such

requi renent is nade by the person who according to |law has authority
over himand, in any other case, if the person so required objects

t her et o:
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“Provi ded that no such requirement shall be held to be inconsistent with
or in contravention of this section to the extent that the know edge of,
or the proficiency or instruction in, religionis required for the
teaching of such religion, or for adm ssion to the priesthood or to a
religious order, or for other religious purposes and except so far as
that requirenent is shown not to be reasonably justifiable in a
denocratic society.

“(3) Nothing contained in or done under the authority of any |aw shal
be held to be inconsistent with or in contravention of subsection (1),
to the extent that the law in question nmakes provision that is
reasonably required in the interests of public safety, public order
public norality or decency, public health, or the protection of the
rights and freedons of others, and except so far as that provision or

as the case may be, the thing done under the authority thereof, is shown
not to be reasonably justifiable in a denocratic society.”

57. In practice, the Governnent grants subsidies only to Roman Catholic
schools. Students in government schools may opt to decline instruction in
Roman Cat hol i ci sm

58. There has been no case | aw concerning racial discrimnation in
connection with the above-nenti oned provisions.

Article 5 (d) (wviii)

59. The right to freedom of opinion and expression is guaranteed through
article 41 of the Constitution combined with article 32 of the same docunent,
and article 10 of the ECHR in conmbination with article 14 of the sane
Convention, together with article 2 of Protocol No. 1 to the European
Conventi on.

60. Article 41 states the foll ow ng:

“41. (1) Except with his own consent or by way of parenta

di sci pline, no person shall be hindered in the enjoynent of his freedom
of expression, including freedomto hold opinion w thout interference,
freedomto receive ideas and information without interference, freedom
to communi cate i deas and informati on without interference (whether the
comuni cation be to the public generally or to any person or class of
persons) and freedomfrominterference with his correspondence.

“(2) Nothing contained in or done under the authority of any |aw shal
be held to be inconsistent with or in contravention of subsection (1) of
this section to the extent that the law in question nmakes provision -

“(a) that is reasonably required -
“(i) in the interests of defence, public safety, public

order, public norality or decency, or public health;
or
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“(ii) for the purpose of protecting the reputations, rights

and freedons of other persons, or the private |ives of
persons concerned in | egal proceedings, preventing the

di scl osure of information received in confidence,
mai ntai ning the authority and i ndependence of the
courts, protecting the privileges of Parlianent, or
regul ati ng tel ephony, telegraphy, posts, wreless
broadcasting, television or other neans of

conmuni cati on, public exhibitions or public
entertai nnment; or

“(b) that inposes restrictions upon public officers,

“and except so far as that provision or, as the case may be, the thing
done under the authority thereof is shown not to be reasonably
justifiable in a denocratic society.

“(3) Anyone who is resident in Malta may edit or print a newspaper or
journal published daily or periodically:

“Provi ded that provision my be made by |aw -

“(a) prohibiting or restricting the editing or printing of any
such newspaper or journal by persons under twenty-one years of age; and

“(b) requiring any person who is the editor or printer of any
such newspaper or journal to informthe prescribed authority to that
effect and of his age and to keep the prescribed authority infornmed of
his place of residence.

“(4) \Were the police seize any edition of a newspaper as being the
means whereby a crimnal offence has been conmtted they shall within
twenty-four hours of the seizure bring the seizure to the notice of
the conpetent court and if the court is not satisfied that there is a
prima facie case of such offence, that edition shall be returned to
the person fromwhomit was seized.

“(5) No person shall be deprived of his citizenship under any

provi si ons made under Section 301 (1) (b) of this Constitution or of his

juridical capacity by reason only of his political opinions.”
61. In practice, an independent press, an effective judiciary, and a
functioning denocratic political system conbine to ensure freedom of speech
and press, including acadenic freedom

62. There has been no case | aw concerning racial discrimnation in
connection with the above-nmenti oned provisions.

Article 5 (d) (ix)

63. The right to freedom of assembly and association is guaranteed through
article 42 of the Constitution in conmbination with article 32, together with
article 11 of the ECHR conbined with article 14.
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64. Article 42 stipul ates:

“42. (1) Except with his own consent or by way of parental discipline
no person shall be hindered in the enjoynent of his freedom of peacefu
assenbly and association, that is to say, his right peacefully to
assenble freely and associate with other persons and in particular to
formor belong to trade or other unions or associations for the
protection of his interests.

“(2) Nothing contained in or done under the authority of any |aw shal
be held to be inconsistent with or in contravention of this section to
the extent that the law in question makes provision -

“(a) that is reasonably required -

“(i) in the interests of defence, public safety, public
order, public norality or decency, or public health;
or

“(ii) for the purpose of protecting the rights or freedons
of other persons; or

“(b) that inposes restrictions upon public officers,
“and except so far as that provision or, as the case may be, the thing
done under the authority thereof is shown not to be reasonably
justifiable in a denocratic society.

“(3) For the purposes of this section, any provision in any |aw

prohi biting the holding of public neetings or denmonstrations in any one
or nore particular cities, towns, suburbs or villages shall be held to
be a provision which is not reasonably justifiable in a denocratic
society.”

There has been no case | aw concerning racial discrimnation in connection with
t he above-nenti oned provisions.

Article 5 (e) (i)

65. The right to work is enshrined in article 7 of the Constitution which
declares that: “The State recognizes the right of all citizens to work and
shal | pronote such conditions as will make this right effective.”

66. Through article 12 of the Constitution, the State is also bound to
provi de for the professional or vocational training and advancenment of

wor kers. The Constitution also lays down in article 13 that the maxi mum
nunber of hours of work per day shall be fixed by |Iaw and that the worker is
entitled to a weekly day of rest and to annual holidays with pay which cannot
be renounced. The Departnment of Labour effectively enforces these

requi renents.

67. In addition to the above, the Conditions of Enpl oynent (Regul ation) Act
(CERA) protects workers by:
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(a) Regul ati ng enpl oynent contracts;
(b) Layi ng down m ni mum st andar ds;

(c) Providing tripartite machinery (Wages Council and the Labour
Board) for regulating mnimmconditions for enploynment through Wage
Regul ation Orders or by National Standard Orders, as applicable;

(d) Protects enpl oyees against unfair dismssal. An enployee who
al | eges that he/she has been unfairly dism ssed has access to the Industria
Tri bunal, which has the power to reinstate the applicant or award conpensation
if the claimis upheld;

(e) A system of Wage Council Orders covering between them practically
all enployees in the private sector regulates m ni mum conditions of
enpl oyment, whilst National Standard Orders, applicable to all sectors,
suppl enent the Wage Council Regul ation Orders by |aying down national standard
conditions of work. Cost of living increases deternmined in accordance with
agreed procedures are applied by National Standard Order or CERA Regul ation
and are applicable to all enployees;

(f) The Wage Regul ati on Orders and National Standard Orders provide a
base from which trade unions may start bargaining collectively with enpl oyers
in order to agree on collective agreenents. All these instrunents together
constitute the recogni zed conditions of enploynent in Milta.

68. As regards the issue of safe and healthy working conditions, the
Promoti on of Cccupational Health and Safety Act was passed in 1994. It
establ i shed the Commi ssion for the Pronotion of Cccupational Health and Safety
which is made up of persons involved in the adm nistration of health-rel ated
| abour issues, as well as representatives fromthe enploynent training
corporation, the police force, the unions and the enployers' associ ati ons.
The Conmi ssion has consultative, informative and quasi-judicial functions.

It may advise the Mnister on regulations on occupational health as well

as formul ate codes of practice. It has the duty to spread information on
occupational health as well as pronmpte research ainmed at preventing di sease,
injury or death. The Act lists the duties of the enployer as the follow ng:

(a) To render the place of work healthy and safe;

(b) To make the environnent free from avoi dabl e physical and nmenta
stress;

(c) To prevent industrial accidents;
(d) To provide facilities for first aid,

(e) To informall workers of the dangers to health and injury
preventi on neasures;

(f) To record and informthe Director of Labour of any accidents or
di seases.



CERD/ C/ 337/ Add. 3

page 28

69. The Act provides for the appointment of inspectors charged with the
enforcenent of these duties of the enmployer. The inspectors are independent
and have the right of access to all places of work. Inspectors may al so

demand the conmpetent authorities produce all certificates relating to safety,
health and efficiency concerns of any building or mechani cal device.

70. The rights enunciated in this subsection are therefore provided for
through the enactnent of the above |egislation and regulations, in conbination
with article 32 of the Constitution. There has been no case | aw concerning
raci al discrimnation in connection with the above-nenti oned provi sions.

Article 5 (e) (i)

71. See coments on article 5 (d) (ix).

Article 5 (e) (iii)

72. The Housing Authority Act of 1976 establishes a body (the Housing

Aut hority), which “shall be a body corporate having a distinct |ega

personal ity and capable of entering into contracts, of acquiring, holding and
di sposing of any property for the purpose of its functions, of suing and being
sued, and of doing all such things and of entering into all such transactions
as are incidental or conducive to the performance of its functions under this
Act”. The function of the Authority is to “develop, to promote and to finance
the devel opment of, and to adm ni ster, housing estates and other residentia
and comerci al accommodation and related facilities and anenities, to pronote
and finance honme ownership and generally to i nprove housing conditions in

Mal ta”.

73. The Housi ng Aut hority provides residences at subsidized rates according
to a number of schenmes by means of which all eligible interested Miltese
citizens can apply for this purpose. The criteria established by the

Aut hority to determine the eligibility of prospective applicants are based
excl usi vel y upon soci o-econonic factors applicable to all Miltese citizens,
irrespective of racial origin

74. There has been no case | aw concerning racial discrimnation in
connection with the housing situation in Malta. However, it must be nmentioned
that although it does not appear that discrimnation is a w despread problem
in Malta at the present tine, there have been some clains that discrimnation
in the renting of accomvdati on has occurred.

Article 5 (e) (iv)

75. The entire population is in some way recipient of social security
benefits. The right to social security is provided by the Social Security Act
(chapter 318 of the Laws of Malta). The Act provides for two basic schenes.
One schene is known as the non-contributory scheme, and the other as the
contributory scheme. In the non-contributory scheme the basic requirenent for
entitlements is that the conditions of the neans test are satisfied. 1In the
contributory scheme, the basic requirement for entitlenment is that specific
contribution conditions are satisfied.
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76. The non-contributory schene, which was originally neant to cater for
those bel ow the “poverty line”, has over a period of years evolved into a
conprehensi ve schene with a nunber of provisions that are intertwi ned in such
a way that one type of benefit supplenents another. This schene has succeeded
in providing additional assistance to certain specific categories such as the
di sabl ed, single parents, as well as, in the case of a fanmily as a single
unit. The non-contributory schenes cover pensions, social assistance and

medi cal assi stance.

77. The contri butory system may be perceived as the other side of the coin
Thi s system approaches universality and covers practically all strata of
Mal t ese society. All enployed, self-enployed, self-occupied as well as

unenmpl oyed persons may be insured. Anmongst the list of benefits falling under
the contributory schenmes, one can nmention marriage grants, sickness benefits,
unenpl oynment benefits and vari ous categories of pensions.

78. Hybrid schemes conprise:

(a) Fam |y benefits, including children's all owance, specia
al l omance, parental allowance, handi capped child all owance, maternity
benefit, fam |y bonus and emergency assi stance;

(b) Bonuses for social security pensioners and recipients of socia
assi st ance.

79. Besi des the social assistance all owance, one has to take into account
the various social benefits to which the sane person may be entitled, which
anongst others include yearly bonuses, children's allowances, disabled
children's all owances, housing all owances, sickness assistance, maternity
benefits, nedical aid grants, etc. |In addition, it should be pointed out that
Gover nment subsi di zes housing, health care is free and transport is cheap

80. When one considers the packet of social assistance/benefits to which a
person is entitled, these together are generally considered to be adequate.

81. The rights laid down in this subsection of the Convention are thus
covered through the existence of the above-nentioned |egislation in
conbination with article 32 of the Constitution

82. Moreover, Malta is party to the European Convention on Social and
Medi cal Assistance, so that nationals of nost States parties to the Convention
are guaranteed social and nmedical assistance while living in Mlta.

83. There has been no case | aw concerning racial discrimnation in
connection with the above-nenti oned provisions.

Article 5 (e) (V)

84. Education up to and including university level is free and article 10 of
the Constitution provides that primary education shall be conpulsory and in
State schools shall be free of charge

85. In addition, article 11 of the Constitution states:
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“Capabl e and deserving students, even if w thout financial resources,
are entitled to attain the highest grades of education

“The State shall give effect to this principle by nmeans of schol arshi ps,
of contributions to the famlies of students and other provisions on the
basi s of conpetitive exans.”

86. The | aw regul ati ng education in Malta (Education Act) defines the
rights and obligations of students, parents, the State and non-governnenta
organi zations in the sphere of education. The educational infrastructure in
Mal t a provi des an extensive system of education catering for all requirenents
at kindergarten, primry, secondary and post-secondary |evels.

87. Through the application of article 32 of the Constitution, this system
is available to all Maltese citizens, irrespective of racial background.

These rights are further safeguarded through the applicability of article 2 of
Protocol No. 1 to the ECHR in conbination with article 14 of the European
Conventi on.

88. In addition, Governnent has established an Ofice of the Onbudsman for
the University of Malta (the only university on the Islands), who receives and
consi ders cases of alleged injustices.

89. There has been no case | aw concerning racial discrimnation in
connection with the above-nenti oned provisions.

Article 5 (e) (wvi)

90. Al t hough there is no specific provision in Maltese |egislation which
caters exclusively for the protection of the right to equal participation
in cultural activities, article 32 of the Constitution anply covers such
situations and violation of this provision could be cited if participation
in cultural activities is denied on grounds of race.

91. There has been no case | aw concerning racial discrimnation in
connection with the above-nmenti oned provisions.

Article 5 (f)

92. Al t hough there is no specific provision in Maltese |egislation

whi ch caters exclusively for the protection of the right of access to public
facilities, article 32 of the Constitution is generic enough in its content
to provide anply for such situations. There has been no case | aw concerning
raci al discrimnation in connection with the foregoing provisions.

93. The enforcenent of the above-nentioned protection provisions is

regul ated by article 46 of the Constitution. The Civil Court, First Hall, has
original jurisdiction to hear and determ ne any application made by a person
who all eges that any of the provisions of sections 33 to 45 (inclusive) has
been, is being or is likely to be contravened in relation to him
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94. The Constitutional Court has jurisdiction to hear and determ ne appeal s
fromthe decisions of the Civil Court, First Hall, under section 4 of the
Constitution.

Article 6
95. See parts | and I, particularly under articles 3 and 4.

Article 7
96. Malta is actively commtted to the strengthening of the traditiona

Mal t ese acceptance of racially different individuals in all aspects of life.
As stated in previous reports, this is mainly inplemented in the field of
teachi ng, education, culture and information. There exists a conprehensive

i nclusion of topics destined to increase awareness in the student of
anti-racist values. Racial tolerance and international understanding

are included in the conpul sory social studies conponent of the nationa
curriculum starting at the age of four. The Social Studies syllabus,

at secondary |l evel, enconpasses in inplicit terns the subject matter referred
to in the Convention. Moreover, the education authorities have used the nedia
and the State tel evision channel to nobilize public opinion on the need to
address this problem They have endeavoured to make the general public aware
of the benefits and self-fulfilnment accruing fromfostering tol erance,
friendship and solidarity anpngst peoples.

97. Students are actively encouraged to correspond with children in other
countries, and efforts are being nmade to increase the number of foreign
students studying in Malta; between 1994 and 1995, the number of foreign
students at the university increased by 25 per cent. Various canpai gns have
al so been undertaken in the nedia to nobilize public opinion against racia
di scrimnation, and the Governnent has taken nmeasures to inprove the |ega
awar eness of persons living in Malta as to their rights and obligations as
regards racial discrimnation. One particular European anti-raci sm canpaign
has been launched in April 1998 during a sem nar of the National Union of
Students in Europe hosted by the Malta University Students Council. The
canpai gn, which is aimed at encouragi ng nati onal student unions to pronote
anti-racismat their respective universities, is supported by the Counci

of Eur ope.

98. The M nistry of Foreign Affairs assisted a Maltese NGO in the
publication of a booklet in the Maltese | anguage entitled “Human Rights - What
do you know about then?” together with the Universal Declaration of Human

Ri ghts. Copi es have been dissem nated in all schools on the occasion of the
fiftieth anniversary of the Universal Declaration

99. A Mal tese magi strate has al so partici pated on behalf of the Government
in an international sem nar on the place and role for national specialized
bodi es in conbating racism The sem nar was organi zed jointly by the Federa
Commi ssi on agai nst Raci sm (Berne) and the Swiss Institute of Conparative Law
(Lausanne), with the support of the Council of Europe. The sem nar took place
in Lausanne from 22 to 24 Cctober 1998. The aimof the sem nar was to address
topics of interest to specialized bodies conmbating racism
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100. The official nunmber of refugees in Malta as of 31 Decenber 1997

is 448 (308 adults and 140 children). The nunber of refugees is divided

into 96 Europeans (all ex-Yugoslavs) and 352 non-Europeans (lraqis - 177;
Sudanese - 67; Palestinians - 37; Algerians - 33; Sierra Leoneans - 10). O
the 352 non- Europeans, 223 are UNHCR nandate refugees and other asylum seekers
who are given tenporary protection until they find a country of resettlenent
or can safely return home.

101. An additional “ad hoc” proviso concerning racial discrimnation can
be found in Malta's extradition |aw, specifically article 10 (1) of the
Extradition Act, which states that:

“A person shall not be returned under this Act to any country, or
committed to or kept in custody for the purpose of such return, if it
appears to the Mnister or to the Court of conmmttal -

“(b) that the request for his return (though purporting to be
made on account of an extraditable offence) is in fact nade for the
pur pose of prosecuting or punishing himon account of his race, place of
origin, nationality, political opinion, colour or creed,

“(c) that he might, if returned, be prejudiced at his trial or

puni shed, detained or restricted in his personal liberty by reason of
his race, place of origin, nationality, political opinion, colour or
creed.”

102. The denographic conposition of Malta may be anal ysed fromthe | atest
avai | abl e denographi c review published by the Central Ofice of Statistics of
Malta. A copy of this |atest Denpgraphic Review of the Maltese Islands (1996)
is annexed to this report. Al so annexed to this report is a copy of volunme 1
of the 1995 Census of Population and Housing in Malta, concerning popul ation
age, gender and citizenship, published by the Central O fice of Statistics

in 1997.

103. Wth regard to the request made by the Comrittee that Malta submt a
copy of the report on constitutional reform the Governnent wi shes to inform
the Committee that discussions on this natter are still going on. The report
will be forwarded to the Conmittee upon its conpletion



